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AMERICAN  LAW  OF  HEAL  PROPERTY. 


CHAPTER  LX. 


EASEMENTa 


1.  Incorporeal  hereditatnents. 

2.  Easements — definition. 

3.  How  acquired — prescription — presump- 

tion of  grant. 
1.  Exception  to  general  rule ;  uncultivated 
lands. 


8.  Easement  can  never  arise  from  enjoy- 
ment of  known  legal  rigtit. 
10.  How  lost ;  non-user ;  obstruction  ;  pre- 
sumption of  release. 

13.  A  public  easement  is  real  estate. 

14.  Easement  and  license — distinction. 


1.  Having  treated  of  estates  in  land  and  the  language  in  deeds  and 
wills  necessary  to  create  them;  we  now  proceed,  before  considering  the 
modes  of  acquiring  title  to  real  estate,  to  speak  of  a  peculiar  class  of  tene- 
ments and  hereditaments,  not  strictly  coming  under  the  denomination  of 
land,  (see  Vol.  I,  p.  1,)  but  still  constituting  a  very  important  branch  of  the 
law  of  real  property ;  viz.,  incorporeal  hereditaments.{l)  An  incorporeal 
hereditament  is  defined,  as  a  right  issuing  out  of  a  thing  corporate,  or 
concerning,  or  annexed  to,  or  exercisable  within  the  same.  It  is  not  the 
thing  corporate  itself,  but  something  collateral  thereto ;  as,  for  instance, 
a  rent  issuing  out  of  lands  or  houses. 

2.  Among  the  most  important  of  incorporeal  hereditaments,  and  in- 
cluding several  distinct  titles  in  this  class  of  real  estates,  are  easements, 
which  will  be  considered  in  the  present  chapter.  Easements  are  charges 
on  one  estate  for  the  idliefit  of  another. {a)  They  are  the  same  thing  as  the 
servitudes  of  the  civil  law,  which  have  been  defined  as  real  rights,  j'wra 
in  re,  existing  in  the  property  of  another.  By  virtue  of  such  a  right, 
the  proprietor  of  the  estate  charged  is  bound  to  permit  or  not  to  do 
certain  acts  in  relation  to  his  estate,  for  the  utility  or  accommodation 
of  a  third  person,  or  of  the  possessor  of  an  adjoining  estate.(2) 

3.  The  use  of  an  easement  for  twenty  years  is  evidence,  not  conclusive 


(1)  2  Bl.  Comra.  20 ;  Co.  Lit.  19,  20. 


I     (2)  3  Kent,  434.   See  Salem,  &o.  v.  Hayes, 
I  5  Gush.  458. 


{a)  "An  easement  is  a  privilege  that  one  neighbor  hath  of  another,  by  charter  or  pre- 
scription, without  profit"  Terms  de  la  Iiej;  "a  book  of  great  antiquity  and  accuracy," 
per  Bayley,  J.  Hewlinsv.  Shippam,  6  B.  &  C.  229.  See  Gary  v.  Daniels,  6  Met.  236;  Ghel- 
sea,  &o.  V.  Bowley,  7  Eng.  L.  &  Equ.  376. 

It  is  said,  servitudes  by  implication  must  have  a  character  of  permanence  and  continuity, 
such  as  that  of  ways  and  lights,  which  the  use  of  a  well-  and  privy  has  not.  Durel  v. 
Boisblanc,  1  La.  Ann.  B.  407. 
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evidence,  of  a  rigbt,  or  it  does  not  raise  a  presumption  juris  et  dejure; 
unless  it  has  been  continued,  uninterrupted  and  adverse,  that  is,  under 
a  claim  of  right,  with  the  owner's  acquiescence  and  knowledge.  A 
transmission  from  ancestor  to  heir,  or  from  seller  to  buyer,  is  not 
deemed  an  interruption  ;  but  any  inteVruption  by  an  adverse  claim  and 
possession  destroys  the  prescription. (1) 

4.  It  is  said,  no  period  short  of  twenty  years  has  been  allowed  to 
raise  the  presumption  of  a  grant  in  ^this  country;  .nor  has  it  been  de- 
finitely settled  that  any  shorter  period  will  suffice,  in  England.  The 
same  rule  applies  to  an  individual,  and  to  the  public.  The  length 
of  user  mentioned  is  necessary  to  obligate  the  public  to  repair  a  way .(2) 

5.  The  prescriptive  title  to  an  easement,  arising  from  long  continued 
use,  has  been  usually  regarded  as  founded  upon  the  presumption  of  a 
grant,{a)  and  therefore  ■  not  fixed  and  absolute,  (as  has  been  stated,  sec. 
3,)  but  liable  to  be  rebutted  by  contrary  proofs.  But,  in  some  late  cases, 
the  right  is  rested  upon  other  foundations,  and  the  lapse  of  time  held 
conclusive  evidence  of  title.  Thus  the  personal  disability  of  an  interve- 
ning proprietor  does  not  impair  the  easement,  although  inconsistent 
with  the  presumption  of  a  grant.  So,  it  is  said,  the  presumption  ari- 
sing from  the  use  of  an  easement' is  founded  on  the  principle  o^  quieting 
rights,  because,  if  there  were  a  grant,  it  would  be  oh  record.(3) 

6.  In  Pennsylvania,  an  enjoyment  for  twenty-one  years  raises  the 
presumption  of  a  grant,  whether  the  land  is  enclosed  or  open,  cleared 
or  woodland. (4)     (See  ch.  61,  sec.  29.) 

7.  But  it  has  been  said,  in  Maine,  that,  in  general,  the  cases  relating 
to  the  presumption  of  a  grant  are  inapplicable  to  lands,  a  great  portion 
of  which  has  never  been  improved  ;  where  the  proprietors  live  at  a 
distance,  and  settlements  are  made  on  small  portions  of  large  lots, 
without  the  knowledge  of  the  owners,  or  a  claim  of  title  by  the  settlers ; 
or  wher^  there  is  a  usage  for  people  to  collect  near  a  river  for  the  trans- 
portation or  sale  of  lumber,  and  they  have  no  other  purpose  in  view 
than  a  mere  temporary  use.  Hence,  where  a  spot  on  the  bank  of  a 
river  was  claimed  as  a  public  landing-place,  but  no  definite  limits  were 
proved,  and  a  usage  was  shown  to  deposit  lumber  on  the  lot  adjoining 
for  many  rods  upon  the  bank,  and,  within  one  mile,  there  were  four 
other  places  called  and  used  as  landings,  and,  till  -^ithin  a  short  period, 
the  owners  lived  out  of  the  State ;  held,  the  public  right  was  dis- 
proved.(5) 


(1)  Sargent  v.  Ballard,  9  Pick.  251 ;  Row- 
land V.  Wolfe,  1  Eai.  66  ;  Clay  v.  Thackeray, 
2  Moo.  &  R.  244. 

(2)  Gayetty  v.  Bethune,  14  ilasa.  55  ; 
Eowell  V.  Inhts.  &c.  4  Greenl.  270. 

(3)  3  Kent,  444 ;  Cambell  v.  Wilson,  3  E. 
294;  Livettu.  Wilson,  3  Bing.  115;  Tyler  t). 


Wilkinson,  4  Mas.  397 ;  Mayor,  &o.  v.  Hor- 
ner, Cow.  102 ;  Wriglit  v.  Freeman,  5  H.  & 
J.  477.     See  Kenyoo  v.  Nichols,  1  R.  I.  412. 

(4)  Worrall  v.  Rhoads,  2  Whart.  427  ;  New- 
man V.  Rutter,  8  Watts,  51. 

(5)  Bethiini  v.  Turner,  1  Greenl.  111. 


(a)  A  grant  on  condition  may  be  presumed  from  an  adverse  use  of  20  years,  and  the  per- 
formance of  a  duty  connected  with  the  easement.     Watkins  v.  Peck,  13  N.  H.  360. 

A  grant  cannot  be  presumed  from  one  incapable  of  making  it.  Watkins  v  Peck  13  N 
H.  360.  '  ■ 


a,  ODU.  ,   , 

As  from  a  guardian,  to  continue  beyond  his  guardianship.    lb. 

An  application  within  twenty  years,  to  purchase  the  right  from  the  owner  of  the  land 
negatives  an  adverse  enjoyment  and  tlie  presumption  of,  a  grant.  Otherwise,  where  such 
application  is  made  after  twenty  years.     '"" 


lb. 
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8.  The  enjoyment  of  a  known  legal  right  furnishes  no  ground  of  pre- 
sumption either  for  or  against  a  grant.  A  right  is  sometimes  presumed, 
where  its  origin  is  not  to  be  found.  By  the  lapse  of  time,  wrongs  ripen 
into  rights ;  but  enjoyment  of  a  right  gives  no  title  to  a  continuance  of 
it  beyond  its  own  limits. 

9.  Upon  this  principle,  where,  by  an  act  of  the  legislature,  any 
owner  of  a  mill  is  authorized  to  flow  the  neighboring  lands,  paying 
damages  to  the  proprietor  of  them ;  inasmuch  as  the  consent  of  the 
latter  is  not  necessary,  it  shall  not  be  presumed,  even  after  a  user  of 
forty  years.  In  such  case,  if  the  act  is  relied  on  to  rebut  such  pre- 
sumption, in  a  complaint  for  flowing,  the  question  is  for  the  court,  not 
for  the  jury.  Nor  can  the  defendant  allege  that  he  has  flowed  the 
lands  by  wrong,  and  therefore  adversely,  and  not  by  virtue  of  bis  statu- 
tory right.  The  fact,  that  no  complaint  has  ever  been  filed  before,  is 
immaterial.  It  is  like  the  case  of  a  lessee  who  promised,  but  has  never 
been  called  on,  to  pay  a  stated  rent.(l) 

10.  As  an  easement  may  be  gained  by  twenty  years'  use,  upon  the 
presumption  of  a  grant;  so  it  may  be  lost  by  twenty  years'  disuse, 
upon  the  presumption  of  a  release.  But  it  seems  a  mere  non-user  is  not 
of  itself  sufficient  to  produce  this  effect,  without  some  act  by  the  party 
charged  by  the  easement,  which  is  inconsistent  with  or  adverse  to  it. 
Whether  the  riorht  has  been  abandoned,  is  a  question  of  fact  and  intent 
for  the  jury.  The  statute  of  limitations  is  held  to  be  no  bar.  By  the 
civil  law,  the  right  to  a  servitude  could  be  forfeited  only  by  the  erec- 
tion of  building's  of  a  solid  and  permanent  character,  which  obstructed 
it,  with  permission  of  the  owner;  or  else  of  buildings  of 'a  different 
description,  continued  for  more  than  twenty  years,  by  an  implied  per- 
mission. Any  act  done  or  permitted  by  the  owner  of  an  easement, 
which  is  inconsistent  with  it,  extinguishes  the  easement;  and,  if  ex- 
tinguished for  a  moment,  it  is  lost  forever.(2) 

11.  It  is  said,  public  rights  cannot  be  destroyed  by  long-continued 
encroachmehts.  A  party  claiming  rights  inconsistent  with  those  of  the 
public,' must  put  himself  on  the  ground  of  prescription,  or  authority 
from  the  govern ment.(3)(a) 


(1)  Tinkham  v.  Arnold,  3  Greenl.  120; 
Seidensparger  D.  Spear,  5  Shepl.  123. 

(2)  Lawrence  «.  Obee,  3  Camp.  514;  2  Ev. 
Poth-.  136;  3  Kent,  448-9;  White  v.  Craw- 
ibrd^  10. Mass.  183  ;  Haight  v.  Proprs.  *c.,  4 


Wasl).  Cir.  601 ;    St.  2  &  3  Wm.  IT,  eh.  71 ; 
Carr  v.  Poster,  3  Ad  &  lil.  (N.  S.)  581 ;  Par- 
kins V.  Dunham,  3  Strobh.  224. 
(3)  Arundel  v.  M'Cullooh,  10  Mass.  71. 


(a)  On  the  other  hand,  twenty  years'  enjoyment  will  not  authorize  the  use  of  an  indivi- 
dual's .soil  upon  uavigable  water,  as  a  public  landing-place,  against  his  will.  Such  use  cau 
be  Justified  neither  upon  the  ground  of  prescription  nor  dedication.  Pearaall  v.  Post,  20 
Wend.  111.  A  grantee  of  the  right  to  dig  ore  in  another's  land,  does  not  lose  it  by  mere 
non-user  for  forty  years,  there  being  no  act  of  adverse  enjoyment  on  the  part  of  the  owner  of 
the  land  ;  and  such  adverse  enjoyment  is  not  evidenced  by  his  merely  occupying  and  oulti- 
rating  the  land.     Arnold  v.  Stevens,  24  Pick.  106. 

One  who  purchases  a  servient  estate,  after  extinguishment  of  the  easement,  is  not  liable 
for  obstructing,  the  easement,  to  a  subsequent  purcliaser  of  the  dominant  estate.  Ballard  v. 
Butler,  30  Maine,  94. 

Claim  of  an  easement  in  land  adjoining  the  mill  of  the  plaintiff,  on  the  ground  that  from 
1822  to  1846  the  premises  had  been  used  by  him  as  part  of  his  mill-yard,  to  lay  logs,  &c., 
upon.  The  defendant,  offered  evidence,  that  from  1829  to  1834,  both  inclusive,  no  such  use 
of  the  premises  w?.8  made.  Held,  this  interruption  would  be  sufficient  to  prevent  any  pre- 
icriptiye, right,  though  the  premises  remained. unoccupied  from  1822  to  1846,  except  by  the 
plaintiff,  though  no  notice  was  given  him  to  cease  the  occupation,  no  act  done  by  the  owner 
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12.  The  extinguishment  of  an  easement  may  take  place  by  act  of 
God,  of  the  law,  or  act  of  party.  The  last  may  extinguish,  where  the 
two  first  would  only  suspend  the  right ;  and  will  be  construed  strictly 
against  the  party.  If  the  owner  of  a  servitude  buys  the  land  to  which 
it  is  incident,  and  resells  it  without  reservation,  the  servitude  is  extinct. 
But  if  an  obstruction  is  erected  by  another  person  between  the  land 
and  the  service,  the  latter  is  merely  suspended  till  the  obstruction  be 
removed.  The  servitude  is  extinguished  by  a  permanent  obstruction 
erected  by  or  with  consent  of  the  party,  or  by  voluntary  acquisition  or 
acceptance  of  an  incompatible  right,  and  it  cannot  be  revived.  The 
principle  does  not  apply  where  the  obstruction  is  for  a  temporary  pur- 
pose, though  solid,  nor  when  permanent,  if  it  is  in  aid  of  the  former 
easement,  though  both  cannot  be  used  at  once.  An  extinguishment 
takes  place,  a  fortiori,  where  a  third  person  has  purchased  the  land, 
during  its  suspension. (l)(a) 

13.  An  easement  for  the  public  in  the  land  of  others  is  not  personal 
estate,  but  a  real  franchise,  holden  by  the  Commonwealth  for  the  benefit 
of  all  the  citizens.(2) 

14.  The  nature  of  the  title,  acquired  by  a  license  to  enter  and  improve 
land,  has  been  already  considered  in  connection  with  the  subject  of 
Lease.  (See  Yol.  I,  Lease.)  A  license  is  also  analogous  in  some  points 
to  an  easement,  although  the  privilege  arising  out  of  it  has  been  very 
variously  treated  in  different  cases.  The  general  rule  is  stated  to  be, 
that  where  one  man  gives  to  another  a  parol  license  to  do  an  act,  the 
effect  of  which  will  be  to  impair  the  light  or  air  of  the  former,  this 
license  is  not  revocable  after  the  act  has  been  done ;  and  even  a  bill  in 
equity  may  be  brought  to  enforce  the  contract.  But  where  the  act  to 
be  done  is  in  its  nature  temporary,  as,  for  instance,  the  erection  of  a 

(1)  Taylor  v.  Hampton,  4  MoCord,  102,  3-  [  (2)  Spear  v.  BickneU,  5  Maas.  129 ;  Strout 
6-1.  I  V.  Berry,  1,  385. 

of  the  land,  indicating  an  intention  to  interrupt  or  disturb  himf  and  though  he  used  the 
premises  for  the  above  purpose  more  than  20  years,  exclusive  of  the  period  omitted,  pro- 
vided the  omieaion  did  not  arise  from  an  abandonment  of  hia  claim.  Pollard  v  Barnes 
2  Gush.  191. 

Mortgage  of  land,  after  granting  an  easement  thereon.     The  mortgagee  foreclosed,  not . 
makiiig  the  owner  of  the  easement  a  party  to  the  decree.     Held,  the  easement  was  not  ex- 
tinguished.    Combs  V.  Stewart,  10  B.  Mon.  463. 

Although  an  interruption  in  the  enjoyment  of  an  easement,  for  less  than  a  whole  year, 
does  not  prevent  altogether  the  operation  of  section  2  of  Stat.  2  &  3  "Wm.  IV,  ch.  71,  in- 
stances of  such  interruption  are  material  for  the  consideration  of  the  jury,  on  the  issue, 
whether  the  enjoyment  has  been  of  right.  Baton  v.  Swansea,  &o.,  5  Eng.  Law  and 
Equ.    340. 

In  case  against  a  water-work's  company,  incorporated  for  the  obstruction  of  a  water- 
course, the  issue  being,  whether  the  enjoyment  of  the  water-course  by  the  plaintiff  had  been 
of  right,  evidence  was  given  for  the  defendants,  that  they  had  at  different  times  interrupted 
the  plaintiff  in  taking  water  from  the  water-course;  and,  a  servant  of  the  plaintiff  having 
removed  a  stone  which  prevented  the  water  from  flowing  into  the  plaintiff's  meadow,  an 
information  was  laid  by  the  defendants  against  the  servant,  for  drawing  off  water  from  'the 
water-works,  contrary  to  the  act,  and  he  was  convicted.  The  plaintiff's  son  attended,  at 
his  father's  desire,  before  the  magistrates,  and  paid  the  fine ;  and  the  plaintiff  did  not  appeal, 
an  appeal  being  given  by  the  act.  Held,  the  information  and  conviction  were  admissible 
against  the  plaintiff.    lb. 

(a)  Conveyance  by  A  to  B,  his  heirs  and  assigns,  of  the  right  to  build  the  east  wall  of  his 
house  on  the  top  of  the  west  wall  of  A'a  house.  Held,  this  created  a  mere  easement  but 
that  it  still  continued,  though  all  of  A's  building  except  the  west  wall  had  been  burnt;'  and 
therefore  A  oould  not  maintain  ejectment  for  the  land.    Brondage  v.  "Warner  2  Hill  145. 
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dam,  and  this  afterwards  falls  to  decay ;  no  right  remains  for  the  erec- 
tion of  a  new  one.  And  some  cases  have  held,  that  an  easement,  as, 
for  instance,  a  right  to  hunt  or  fish,  cannot  pass  by  a  parol  or  even  a 
written  but  unsealed  license,  though  acted  upon  ;  but  the  license  may 
be  revoked.(l) 

15.  It  is  held  in  Vermont,  that  a  license  from  one  man  to  another  to 
erect  a  building  on  land  of  the  former  cannot  be  revoked,  so  as  to  pre- 
vent the  latter  from  entering  to  remove  it.(2) 

16.  An  easement  is  said  to  be  a  permanent  interest  in  another's  land, 
with  a  right  at  all  times  to  enter  and  enjoy  it,  and  must  therefore  be 
founded  upon  a  grant  by  deed  or  writing,  or  upon  prescription.  But  a 
license  is  an  authority  to  do  a  particular  act,  or  series  of  acts,  upon 
another's  land,  without  any  estate  therein.  It  is  founded  in  personal 
confidence,  and  not  assignable.  Hence,  a  license  may  arise  by  parol. 
Chancellor  Kent  is  of  opinion  that  the  distinction  above  named  is  quite 
subtle,  and  difficult  to  be  understood  ;  and  he  mentions  several  cases 
on  the  subject,  which  seem  not  easily  reconcilable. (3) 

17.  The  court  in  Maryland,  in  the  case  of  Hays  v.  Bichardson,{i) 
enter  into  an  examination  of  the  authorities  relating  to  the  nature  of 
the  interest  created  by  a  license.  In  Wood  v.  La7ce,{o)  there  was  a 
parol  agreement  that  A  should  have  liberty  to  stack  coals  on  land  of 
B  for  seven  years,  and  have  the  sole  use  of  this  part  of  B's  close.  This 
was  held  to  create  neither  an  estate  nor  interest  in  or  out  of  land.  It  is 
remarked  upon  this  case,  that  the  same  construction  must  have  been 
given,  if  the  license  had  been  for  ninety-nine  years,  renewable  forever. 
In  Crosby  Y.  Wadsworth,{6)  a  parol  sale  of  growing  grass  was  held  void. 
The  case  in  Say  relies  upon  Webb  v.  Paiernoster,{7)  which  decides  that  a 
parol  license  to  stack  hay  upon  land  is  a  charge  upon  the  land  in  the 
hands  of  everybody,  but  that  it  is  countermandable,  unless  a  time  cer- 
tain be  fixed  for  its  enjoyment — "  as  if  I  license  one  to  dig  clay  in  my 
land."  It  is  said  this  case  was  prior  to  the  statute  of  frauds ;  that  stack- 
ing hay  upon  land  and  digging  clay  in  it,  are  widely  different  acts ; 
and  the  question  is  made,  whether  an  oral  license  to  dig  coal  for  five 
hundred  years,  and  have  the  sole  use  of  the  land,  would  not  create  an 
interest  in  the  land. (8)  In  Taylor  v.  Waier,{9)  Gibbs,  Ch  J.,  says,  a 
license  to  enjoy  a  beneficial  privilege  on  land  does  not  create  an  interest 
in  the  land,  and  is  good  without  writing.  But  in  Feniiman  v.  Smiih,{10) 
where  A  gave  B  a  parol  permission  to  pass  water  to  B's  mill  by  a  tun- 
nel over  A's  land,  which  A  assisted  to  make,  and  afterwards  obstructed 
the  water;  held,  the  right  could  not  pass  without  deed.  Mr.  Sugden(ll) 
says,  the  case  of  Wood  v.  Lake  is  in  the  very  teeth  of  the  statute.  In 
Thompson  v.  Gre(/ory,{12)  the  right  to  overflow  land,  by  erecting  a  darn. 


(1)  "Webb  V.  Paternoster,  Palm.  71;  2  Eq. 
Cas.  Abr.  522;  Short  «.  Taylor,  lb.;  Winter 
V.  Brockwell,  8  E.  308 ;  Le  Fevre  v.  Same,  4 
Ser.  A  R.  241 ;  Rerick  *,  Kerne,  14,  261 ; 
Bridges?).  Blanchard,  3  Nev.  &  Man.  691; 
Cooker  v.  Cowper,  1  Cromp.  Mees.  4;  Ros. 
418;  Bird  v.  Higginson,  4  Kev.  &  Man,  505. 
And  see  Hepburn  v.  McDowell,  17  S.  &  R. 
383 :  Liggins  v.  Inge.  7  BIng.  682. 

(2)  Barries  v.  Barnes,  6  Term.  387. 

(3)  3  Kent,  452  ;  Wood  v.  Lake,  Sayer,  3  ; 
Sugd.  on  v.  &  P.  56 ;    Tayler  v.  Walters,  7 


Taun.  373;  Cook  v.  Stearns,  11  Mass.  533; 
Ricker  v.  Kelley,  1  Greenl.  117  ;  Clement  v. 
Durgin,  5,  9. 

(4)  1  Gill  &  John.  382. 

(5)  Say,  3. 

(6)  6  B.  602. 

(7)  Palm.  71;   Poph.  151. 

(8)  1  G.  &  J.  382-3. 

(9)  7  Taun.  384. 

(10)  4  E.  107. 

(11)  Sug.  Tend.  57. 

(12)  4  John.  81. 
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was  held  to  be  an  incorporeal  hereditament,  and  to  pass  only  by  deed 
— certainly  not  without  writing,  since  the  statute  of  frauds.  From  this 
examination  of  cases,  the  court  in  Maryland  conclude  that  the  act  pro- 
viding for  the  execution  and  recording  o'  deeds  precludes  any  parol 
license  relating  to  land.  The  object  of  the  statute  is  "  to  secure  the 
estates  of  purchasers."  Hence,  all  rights,  incumbrances  or  conveyances, 
touching  or  connected  with  land,  must  be  recorded.  The  act  includes 
not  only  lands,  like  the  statute  of  frauds,  but  tenements  and  heredita- 
ments.(i) 

18.  In  the  same  State  it  is  held,  that  the  release  of  a  way  by  parol  is 
a  mere  license,  which  is  revoGable.(2) 

19.  Another  important  case  upon  this  subject,  is  that  oiBewlins  y.  Ship- 
pam.{3)  In  this  case,  A  gave  a  license  and  authority  to  B,  his  heirs  and 
assigns,  to  make  a  drain  across  A's  yard,  for  the  passage  of  water  froni  a 
scullery  belonging  to  B.  In  an  action  against  A  for  obstructing  the  drain, 
the  declaration  stated  the  license;  1.  As  indefinite  as  to  time.  2.  To  last 
while  A  should  have  possession  of  the  land.  8.  To  last  so  long  as 
should  be  requisite  for  the  convenient  occupation  of  B's  house.  Held, 
an  authority  given  in  either  of  these  forms  would  create  an  uncertain 
interest,  which,  in  construction  of  law,  is  a  freehold  for  life.  Hence, 
although  the  license,  till  countermanded,  would  excuse  B  from  a  tres- 
pass in  entering  A's  land,  it  was  insufficient  to  sustain  this  action, 
which  must  rest  on  title.  Bayley,  J.,  remarked, (4)  that  a  right  of  way 
or  of  passage  for  water,  even  where  it  is  not  an  interest  in  land,  is  an 
incorporeal  hereditament,  lies  in  grant,  and  certainly,  if  freehold,  and  it 
seems  even  though  less  than  freehold,  cannot  pass  without  deed.(5)(a) 
An  important  distinction  was  taken  between  this  case  and  that  of  Winter 


(1)  1  G.  i  J.  384. 

(2)  "Wright  V.  Freeman,  5  H.  &  J.  46'7. 

(3)  5  Barn.  &,  Cresa.  221. 


(4)  5  B.  &  C.  229. 

(5)  8  E.  309. 


(a)  To  this  point  the  following  authorities  were  cited:  Co.  Lit.  9  a,  42  a,  85  a,  169; 
Tonch. 231-2;  2  Rolle's  Abr.  62;  9  Co.  9;  Gilb.  Evi.  96;  Bolton  v.  Bishop,  <fea,  2  H.  Bl. 
259  ;  Humsey  v.  Rawson,  1  Ventr.  18-25,-(whieh  was  a  case  of  license.) 

The  tenant  of  a  frame  building,  which  had  extended  over  an  adjoining  lot  more  than  21 
years,  was  informed  that  a  survey  had  been  made  by  order  of  the  adjoining  owner,  with 
the  intention  of  building  on  the  true  line.  He  expressed  his  satisfaction,  declined  to  examine 
the  survey,  and  told  the  owner  of  the  other  lot  to  go  on  and  put  up  the  wall.  Held,  afler 
commencement  of  the  work  the  license  bacame  irrevocable,  and  ejectment  did  not  lie  for  the 
land  covered  by  the  new  party-wall.     Marsh  v.  Weekerly,  1  Harr.  250. 

An  executory  agreement  between  an  individual  and  a  railroad  company,  that  the  latter 
shall  continue  to  stop  with  their  cars  at  a  partichlar  place  adjacent  to  the  property,  as  a 
permanent  arrangement ;  is,  in  substance,  the  grant  of  an  easement  or  servitude,  binding 
upon  the  property  of  tlie  company,  and  an  interest  in  land,  required  by  the  statute  of  frauds 
to  be  in  writing.  Such  an  agreement  by  parol  wquld  also  be  void  by  the  statute  of  frauds, 
as  an  agreement  not  to  be  performed  within  one  year  from  the  making  thereof.  Pitkin  v. 
Long  Island,  &c.,  2  Barb.  Cli.  221. 

A  municipal  corporation,  owning  the  land  on  the  shore  of  a  river  or  harbor,  conveyed  to 
A  the  land  under  water,  from  high  water  mark,  ''reserving  so  much  of  the  same  as  would 
be  necessary  to  make  Wa.shington  Street  60  feet  wide,  and  West  Street  TO  feet  wide."  In 
the  deed  were  covenants  oC  A,  in  respect  to  the  building  of  wharves,  &c.,  and  the  corpora- 
tion covenanted  therein,  that  A  and  his  heirs,  performing  their  covenants,  "should  and 
might,  at  all  times  there.'tfter,  have  and  enjoy  the  wharfage,  and  benefits,  and  advantages 
growing  or  arising  from  the  wharves  to  be  erected."  Hold,  the  deed  conveyed  to  A  con- 
ditionally an  interest  in  the  bulkhead  or  wharf  at  the  end  of  the  streets,  which  was  real 
property,  an  incorporeal  hereditament ;  and  was  not  a  mere  personal  covenant.  Bore»l  t. 
City,  &c.,  2  Sandf.  562. 
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v.  BrockweU,  in  which  A  had  the  privilege  of  a  light  opening  .upon  B's 
land,  and  consented  to  B's  obstructing  it,  whereby  B  incurred  an  ex- 
pense; and  it  was  held,  that  A  could  not  retract  his  consent  without 
reimbursing  B.  "  This  case  was  not  the  grant  of  an  easement  upon 
the  grantor's  land,  but  a  permission  to  the  grantee  to  use  his  own  land 
in  a  way  in  which  he  would  have  a  right  to,  but  for  the  plaintiff's 
easement."(l)  It  was  further  remarked  upon  the  cases  of  Webb  v. 
Paternoster,  Wood  v.  Lake,  and  Taylor  v.  Waters,  that  they  were  not 
cases  of  a  freehold  interest,  and  the  objection  was  not  taken  that  the 
right  lay  in  grant,  and  therefore  could  not  pass  without  deed.(2)(a) 
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1.  Definition. 

-4.  Classification. 

6.  Private  ways — course  and  terminations 
— construction    of    language — uncer- 
tainty, &c. 
22.  How  acquired — by  prescription. 
42.  By  grant. 

i1.  By  necessity — general  doctrine. 
50.  Arising  from  tlie  levy  of  an  execution. 
66.  Are'  newly  created. 
59.  Construed  strictly. 


60.  Ways  in  gross  and  appendant 

64.  Privileges  and  appurtenances — whether 
a  way  passes  under. 

68.  How  ways  may  be  used — party  has  no 
right  to  go  beyond  the  terminus. 

75.  Or  out  of  the  way,  though  impassable; 
distinction  between  ways  m  this  re- 
spect. 

84.  Extinguishment  of  way  by  unity  of  pos- 
session. 

92.  Laying  out  of  private  way. 


1.  A  RIGHT  of  way  is  the  privilege  which  an  individual,  or  a 
particular  class  of  individuals,  such  as  the  inhabitants  of  a  village, 
may  have  of  going  over  another  person's  ground.(6)  Though  in  com- 
mon parlance  not  called  real  estate,  it  is  an  incorporeal  hereditament  of 
a  real  nature,  and  falls  within  these  terms,  as  used  in  a  statute.  It  is 
said  to  be  only  an  easement  upon  the  land  of  another.  Hence,  trespass 
does  not  lie  for  its  obstruction.  On  the  same  principle,  if  freehold,  it 
must  be  created  by  deed.(3) 

2.  Conveyance  under  seal  as  follows :  "  I  hereby  authorize  E  to 
open  and  continue  open  a  road  through  my  field,  beginning,  &c.,  as 
also  to  build,  keep  in  repair  and  use  a  bridge  over  the  branch  in  the 
field  on  which  said  road  will  pass;  said  road  and  bridge  being  intended 
as  well  for  public  use  as  for  that  of  E ;  and  to  continue  till  E  and  my- 
self shall  agree  it  shall  be  shut  or  altered."  Held,  this  was  the  grant 
of  an  incorporeal  hereditament,  to  last  till  both  parties  should  agree  to 
discontinue  it,  and  must  be  acknowledged  and  recorded.(4:) 

(1)  5  B.  *  0.  233. 

(2)  lb. 

(3)  Conner  v.  New,  &o.,  1  Black.  (lBd.)45; 
Lazaretto,  &c.,  Ashra.  421;  3  Cruise,  72; 
Spear  V.  Bicknell,  6  Mass.  129;    Hewlina  v. 


Shippam,  5  Barn.  &  Cr.  221;  Wright «.  Free- 
man, 5  Har,  &  J.  475;  12  Wend.  98;  20, 
99. 

(4)  Hays  v.  Hiohardson,  1  Gill  4  J.  366. 


(a)  For  important  modifications  of  the  law  of  easements  in  England,  see  Sfc  2  &  3  Wm. 
IV,  ch.  71. 

(J)  The  right  of  way  is  an  accommodation  which  none  can  claim  without  equivalent. 
Rowland  v.  Wolfe,  1  Bai.  58. 
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[CHAP.  LXI. 


3.  A  right  of  way  may  be  attached  to  a  house,  entry,  gate,  well,  or 
city  let,  as  well  as  to  a  country  farm.(l) 

4.  Ways  are  said  to  be  of  three  kinds.  First,  a  footway,  becond, 
a  footway  and  horseway,  vulgarly  called  in  England  a  pack  and  prime 
way.  Third,  a  cartway  ;  which  is  either  regia  ma,  the  kmg's  highway 
for  all  men,  or  communis  strata,  belonging  to  a  city  or  town,  or  be- 
tween  neighbors  and  neighbors.(2)(&)  In  Tennessee,  public  ways  are 
divided  into  three  classes— stage,  wagon,  and  those  for  a  single  horse 
and  rider.(3)  In  Pennsylvania,  there  is  a  distinction  between  a  right 
of  way,  and  a  private  road;  as,  for  instance,  a  road  running  from  a 
navigable  river  to  the  highway.(4) 

5.  It^eems,  any  way  which  is  common  to  the  whole  people  is  a 
highway,  whether  leading  directly  to  a  market  town  or  only  from  town 
to  town.  So  also  any  cartway.  But  a  way  to  a  parish  church,  or  to 
the  common  fields  of  a  town,  or  to  a  village,  which  terminates  there,  is 
a  private  way.  And  Whether  a  way  is  a  highway  or  not,  depends 
much  upon  reputation. 

6.  A  man  may  prescribe  for  a  way  from  his  house  through  a  certain 
close  to  the  church ;  though  owning  lands  which  adjoin  the  house,  and 
which  he  must  first  pass.  For  the- general  prescription  shall  be  applied 
only  to  the  lands  of  others.(5) 

7.  One  may  have  a  right  of  way  through  a  church-yard.(6) 

8.  One  man  cannot  claim  a  way  over  another's  ground  from  one 
part  thereof  to  another ;  but  only  from  one  part  of  his  own  land  to 
another.(7) 

9.  A  way  may  be  appurtenant  to  an  island,  though  separated  from 
the  main  land  by  a  navigable  river.(8) 

10.  A  right  of  way,  ex  vi  termini,  imports  a  right  to  pass  in  a  ■par- 
ticular direction,  and  not  the  right  to  change  such  direction  at  pleasure.(9) 
{Infra,  s.  68.) 

11.  To  an  action  of  trespasss  qu.  claus.freg.,  A  pleaded  a  right  of  way 
by  prescription,  from  the  upland,  across  B's  salt  marsh,  (the  locus  in  quo,) 
to  A's  marsh,  where  most  convenient  to  A,  and  least  prejudicial  to  B ;  also 
the  same  right  by  non-existing  grant.  Held,  as  a  custom,  the  right 
claimed  would  be  unreasonable,  uncertain,  productive  of  litigation,  and 
therefore  void  ;  and  that  A's  habit  of  passing  over  the  land  in  different 
directions,  however  long  continued,  could  neither  give  a  right  to  do  so, 
nor  a  specific  right  of  way  in  one  course.  A  grant,  in  the  words  of 
the  plea,  would  authorize  the  grantee  to  elect  the  course  of  the  way, 
but  not  to  change  it  afterwards.(lO) 

12.  It  has  been  since  held,  that  to  an  action  of  trespass  the  defend- 


(1)  3  Kent,  436. 

(2)  1  Inst.  66  a.     See  Cowling  v.  Higgin- 
son,  4  Meeg.  &  W.  245. 

(3)  Ten.  St.  1821,  p.  10. 

(4)  Ashm.  417. 

(5)  Slowman  v.  West,  Palm.  R.  387;   Sen- 
house  V.  Christian,  1  T.  B.  570. 


(6)  Jenk.  Cent.  3  Ca.  94. 

(7)  Staple  V.  Heydon,  6  Mod.  3. 

(8)  Ashm.  421. 

(9)  Jones   v.  Peroival,  5  Pick.  485. 
Hinohliffe  v.  Kinnoul,  5  Bing.  N.  11. 

(10)  Jones  V.  Peroiral,  5  Pick.  485. 


(a)  In  England,  there  is  also  a  class  of  ways  known  as  ocawpatkm  ways.  Brownlow  v. 
Tomlinson,  1  Mann.  &  G.  484.  Such  a  way  does  not  lose  its  character  by  becoming  a  high- 
way, lb.  But,  in  Massachusetts,  a  way  leading  to  buildings  is  extinguished  by  a  high- 
way located  over  the  site  of  such  buildings.    Hancock  v.  Wentwortb,  6  Met.  446. 
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ant  may  plead,  that  he  owns  an  adjoining  close,  and  has  as  appurtenant 
a  right  to  pass  in  all  directions  over  the  plaintiff's  close.(l) 

18.  Where  a  way  is  granted  without  designating  the  place,  long 
continued  usage  fixes  it,  and  the  grantor  cannot  alter  its  course.  But 
if  altered,  and  if  the  grantee  uses  the  new  way,  his  assent  to  the  altera- 
tion is  presumed.(2) 

14.  Under  the  grant  of  a  way  to  cross  the  land  of  the  grantor,  the 
grantee  has  no  right  to  enter  at  one  place,  go  partly  across,  and  come 
out  at  another  place  on  the  same  side  of  the  lot,  for  the  purpose  of 
avoiding  a  hill  on  his  own  land  ;  nor  is  parol  evidence  admissible  to 
show  that  this  was  the  intention  of  the  parties.  But  a  contrary  con- 
struction is  favored  by  the  facts,  that  the  grantee's  lot  did  not  adjoin  the 
highway,  and  communicaied  with  it  only  by  a  way  at  sufferance,  which 
might,  at  any  time,  legally  be  stopped  ;  and  that  there  had  been  either 
a  location  of  the  way  at  another  place,  or  a  non-user  for  nearly  forty 
years.(3)  (As  to  the  construction  of  the  grant  of  a  right  of  way,  see 
infra,  sec.  44.) 

15.  A  conveyed  to  B  the  eastern  half  of  A's  dwelling-house,  with 
the  land  under  the  same,  and  cellar;  also,  a  lot  of  land  eastward  of  the 
house,  &c. ;  reserving,  however,  the  right  to  "  pass  through  said  lot  to 
the  outer  cellar-way,  and  through  said  way  and  cellar,"  &c.  Held,  that 
A  retained  the  right  of  passing  through  the  cellar  to  his  own  part  of 
the  house  above,  though  he  should  have  no  business  in  the  cellar.(4)(a) 

16.  A  and  B,  being  adjoining  owners,  agreed  by  indenture,  each  to 
throw  open  a  certain  portion  of  his  land  for  a  way  ;  mutually  cove- 
nanting that  the  way  "  shall  forever  be  kept  open,  clear  of  buildings 
or  other  encroachments."  A  memorandum  was  added,  as  follows :  "A 
has  liberty  to  pass  occasionally  for  repairing,  and  other  special  pur- 
poses, and  for  light  and  air  to  his  buildings."  B  might  use  the  way 
for  passing  as  a  gangway  at  all  times,  and  for  light  and  air,  or  other 
uses,  not  obstructing  A's  privileges  above-  described.  B  erected  a 
fence  along  the  line  of  his  own  land,  and  a  gate  at  the  street,  for  which 
A  brings  his  action.  Held,  the  covenant  was  not  restricted  by  the 
memorandum,  and  the  erection  was  unlawful. (5) 

17.  A  was  the  owner  of  an  alley  twenty-four  feet  in  width,  between 
lots  of  B  &  C.  B  erected  a  house  upon  his  lot,  running  twelve  feet 
across  the  alley  at  one  end,  and  A  put  up  a  fence  along  the  alley,  upon 
a  line  corresponding  with  the  house,  and  so  as  to  narrow  the  alley  one- 
half,  or  more.  A  leases  to  B  in  fee  the  whole  twenty-four  feet,  de- 
scribing the  land  as  a  lot  on  which  B's  house  partly  stood,  and  reserv- 
ing to  himself  a  way  for  carts,  &c.,  upon  condition  that  B  leave  him  in 
unobstructed  enjoyment  of  the  way.     Held,  the  fence,  erected  by  A 


(1)  Emerson  v.  Wiley,  10  Pick.  310. 

(2)  Wynkoop  v.  Burger,  12  John.  222. 

(3)  Comatoek  v.  Van  Deusen,  5  Pick.  163; 
(Choate  v.  Burnham,  1  Pick.  274.) 


(4)  Choate  v.  Burnham,  1  Pick.  214. 
Newton  v.  Newton,  11  Pick.  201. 

(5)  Brownell  v.  Dyer,  5  Mas.  227. 


See 


(a)  The  counsel  for  the  plaintiff,  (B,)  contended,  that  the  reservation  gave  A  the  right  of 
passing  only  through  B'a  into  his  own  pa/rt  of  the  cellar.  The  opinion  of  the  court  seems  to 
leave  out  of  sight  the  fact  that  A  retained  any  part  of  the  cellar;  the  chief  ground  of  de- 
cision being,  that  the  word  through  would  be  wholly  nugatory,  If  A  could  go  only  to  the 
cellar.  Whereas,  upon  the  facts,  the  plaintiff's  construction  gave  the  word  its  proper  effect, 
as  much  as  the  defendant's. 
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himself,  was  no  obstruction,  and  that  he  could  claim  under  the  reserva- 
tion only  the  portion  not  enclosed  by  it.(l) 

18.  A  granted  to  B  land  of  unequal  width,  described  as  abutting  on 
a  road  on  his  own  soil.  The  land  abutted  on  the  broadest  part  of  the 
road,  but  in  the  narrowest  part  of  it  a  narrow  strip  intervened  between 
the  land  granted  and  the  road.  Held,  B  had  the  right  of  passing  to 
the  road  over  this  strip.(2) 

19.  Grant  of  a  free  and  convenient  way,  as  well  a  horse-way  as  foot- 
way, as  also  for  carriages,  &c.,  in,  through,  over,  and  along,  &c.,  to 
carry  coal,  &e.,  or  other  things  whatsoever.  Held,  the  grantee  might 
lay  a  framed  wagon-way  along  the  land  for  transporting  coals,  this 
being  the  most  convenient  mode,  but  not  transverse  roads  across  the 
land.(3) 

20.  A  occupied  a  house,  between  which  and  B's  was  a  strip  of  land 
eleven  feet  wide.  B  grants  to  A  the  right  of  using  this  strip  as  a  foot 
or  carriage-way,  with  all  the  liberties,  (fee,  incident  or  needful  to  its  use, 
&c.     Held,  A  might  lay  a  flagstone  before  his  door.(4)      i 

21.  A  deed  contained  this  clause — "  also  the  privilege  of  passing 
on  A's  (the  grantor's)  land  between  the  buttonwood  tree  and  A's 
store,  to  the  horse-barn,  from  the  highway  ;  to  be  kept  open,  &c.,  for 
the  benefit  of  B  (the  grantee)  and  A.".'  A  owned  the  adjoining  land, 
upon  which  his  store  stood.  The  barn  was  wholly  on  B's  land,  and 
the  only  way  then  used  from  the  road  to  the  barn  was  across  the  lands 
between  the  buttonwood  tree  and  store.  Held,  this  was  not  the  reser- 
vation of  a  way  to  A,  but  the  grant  of  one  to  B.(5) 

22.  A  right  of  way  may  be  claimed  in  three  modes — by  prescription, 
grant,  and  necessity. {6){a) 

23.  Uninterrupted  enjoyment  of  a  way  for  twenty  years,  without 
evidence  that  it  had  been  used  by  leave,  favor,  or  mistake,  is  sufficient 
to  leave  to  a  jury  to  presume  a  grant,  or  to  give  a  right  by  prescrip- 
tion.(6)  As  where  the  inhabitants  of  a  village  have,  time  out  of  mind, 
traversed  a  particular  close  or  field,  to  get  to  their  village  church.(7) 

(1)  Jackson  v.  Allen,  3  Cow.  220.  Regina  v.  Turweston,  1  Eng.  L.  &  Equ.  SI'?. 

(2)  Roberts  v.  Zarr,  1  Taun.  495.  (7)  Campbell  v.  Wilson,  3  B.  294;  3  Cruise, 

(3)  Senhouse  v.  Christian,  1  T.  R.  560.  13  ;  Taleiiline  v.  Boston,  22  Pick.  75 ;  Lan- 

(4)  Garrard  v.  Cooke,  2  N.  R.  109.  sing  v.  Wiswall,  5  Denio,  213  ;   Miller  v.  Gar- 

(5)  Trumbull  v.  Isham,  14  Conn.  400.  look,  8  Barb.  153. 

(6)  2  M'Cord,  445  ;  5  Har.  &  J.  474.     See 


(a)  In  North  Carolina,  ways  are  divided  into  those  laid  out  by  public  authority,  and 
prlTate  ways,  including  ways  by  grant  and  prescription.  2  Hay.  302.  In  most  of  the 
Stales,  provision  is  made  for  laying  out  private  as  well  as  pui.ic  ways,  by  application  to  the 
public  authorities.     See  infra,  sec.  92. 

Under  the  plea  of  right  of  way,  in  an  action  of  trespass  qua/re  clauswm,  the  defendant,  after 
having  undertaken  to  prove  an  express  grant  or  reservation  of  a  way  by  deed,  may  prove 
one  by  prescription.     Hamilton  v.  White,  4  Barb.  60. 

(b)  It  was  remarked  by  the  court  in  South  Carolina,  in  1823,  (Lawton  v.  Rivers,  2  MeCord, 
450,)  that  an  idea  had  prevailed,  that  the  rule  of  presuming  a  grant  from  twenty  years' 
possession,  was  adopted  in  South  Carolina,  though  the  court  knew  of  no  distinct  decision. 
In  Hill  V.  M'Cluro,  (2  Const.  424,)  thirty  years  were  held  sufficient;  and  probably  not  less 
than  twenty  would  be  now  required. 

In  is'orth  Carolina,  (Bordeaux  v.  Williamson,  2  Hayw.  301,  302.)  to  an  action  of  trespass 
by  A  against  B,  B  pleaded  a  common  way,  used  by  the  neighborhood,  and  leading  to  a 
landing  and  public  road,  and  a  usage  to  repair  the  way  by  cutting  timber  near  for  the  pur- 
pose (which  was  the  act  complained  of)  It  was  proved,  that  the  way  had  been  used  by 
the  neighborhood,  for  nearly  forty  years.  Held,  as  the  commencement  of  the  way  was 
known,  it  was  not  a  good  way  by  preaoription. 
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24.  Where  to  an  action  of  trespass  qu.  claus.  freg.,  the  defendant 
pleaded  a  common  highway,  from  time  immemorial,  through  the 
close ;  and  proved  the  existence  of  ,the  way  for  sixty  years,  no 
evidence  being  offered  of  its  commencement ;  held,  the  plea  was 
sustained. (1) 

25.  A  prescriptive  way  must  not  only  have  existed  immemorially, 
but  the  use  must  have  been  uninterrupted.  Hence,  the  plea  of  such 
a  way  is  not  supported,  if  no  period  is  shown  of  twenty  years'  con- 
tinued use.(2)(a)  Where  one  pleads  the  grant  of  a  way  by  a  lost  deed, 
the  plea  must  be  sustained  by  proof  of  an  uninterrupted  use  of  more 
than  twenty  years  by  virtue  of  the  deed. (3) 

26.  To  constitute  a  way  by  prescription,  it  must  have  been  immemo- 
rially and  exclusively  used  by  the  party  claiming  it ;  and  not  by  others 
also.  (4) 

27.  So  the  power  of  a  town  to  lay  out  a  highway,  and  their  accept- 
ance of  it,  wiTT  not  be  presumed  from  long  use,  unless  the  use  is  com- 
mensurate with  the  highway  claimed.  Uninterrupted  use,  acquiescence 
and  identity,  are  said  to  be  necessary  for  the  presumption  of  a  grant.(5) 

28.  To  constitute  a  way  by  prescription,  the  use  must  have  been  ad- 
verse and  under  claim  of  right.  But  it  will  be  presumed  to  have  been 
so,  in  the  absence  of  evidence  to  the  contrary;  more  especially,  \i  noto- 
rious. But,  where  a  way  is  reserved  hy  deed,  and  the  grantor  and  those 
claiming  under  him  have  used  it  in  a  mode  nearly  corresponding  to  the 
terms  of  the  reservation,  though  long  enough  to  give  a  prescriptive 
title ;  the  use  must  be  intended  to  have  been  under  the  deed,  not  ad- 
verse, and  therefore  the  right  will  be  limited  by  the  terms  of  reserva- 
tion.(6)(&) 

29.  Thus,  the  practice  of  passing  over  unenclosed  forests,  common 
to  all,  is  insufficient  to  give  such  right.(7)    (See  ch.  60,  sec.  6.) 

30.  A  way  had  been  used  as  a  settlement  road  more  than  thirty  years. 
The  land,  held  by  A,  the  defendant,  was  unenclosed  woodland  till  eigh- 


(1)  Odiorne  v.  Wade,  5  Pick.  421. 

(2)  Odiorne  v.  Wade,  5  Pick.  421 ;  Lawton 
V.  Rivers,  2  MoCord,  445 ;  Watt  v.  Trapp,  2 
Rich.  136. 

(3)  Livett  V.  Wilson,  3  Bing.  115. 

(4)  Com.  «.  Newbury,  2  Pielc.  51;  Millers. 
Garlock,  8  Barb.  153.  (See  Allen  ti.  OrmOnd, 
8  E.  4.) 


(5)  Watrousu.  Southworth.  5  Conn.  305; 
Turnbull  v.  Rivers,  3  M'C&rd,  131. 

(6)  Atkins  v.  Bordman,  2  Met.  457  ;  Miller 
V.  Garlock,  8  Barb!  153  ;  Esling  v.  Williams, 
10  Barr,  126. 

(1)  Rowland  v.  Wolfe,  1  Bai.  58  ;  Watt  ». 
Trapp,  2  Rich.  136  ;  Gibson  v.  Durham,  3,  85. 


(a)  A  had  adverse  possession  of  a  way  for  two  years ;  some  years  after  which  he  con- 
veyed to  B,  who  had  possession  eighteen  years.  Held,  insufBeient  to  give  a  prescriptive 
right.     Kilburn  v.  Adams,  7  Met.  33. 

In  an  action  of  trespass  to  land,  the  defendant  pleaded  two  pleas,  founded  on  the  2  &  3  Will. 
rV,  c.  71,  alleging  enjoyment  of  a  way  over  the  land  for  twenty  and  forty  years,  re.=ip6ctively ; 
and  offered  evidence  of  user,  commencing  about  forty-eight  years  before  the  commencement 
of  the  suit,  and  continuing  until  within  about  two  yenrs  of  that  time,  and  that  there  had 
been  no  Interruption  by  others.  Held,  the  plea  was  not  proved,  and  there  was  no  evidence 
to  go  to  the  jury  in  support  of  it.     Low  v.  Carpenter,  6  Eng.  Law  and  Eq.  450. 

QiuBre,  whether  a  plea  is  good,  which  alleges  the  user  to  have  been  for  twenty  or  forty 
years,  as  the  case  may  be,  preceding  the  commencement  of  the  suit,  without  saying  "  next" 
preceding.    lb. 

(6)  A  tract  attached  to  an  academy  was  purposely  left  open,  and  A,  an  adjoining  owner, 
passed  over  it  more  than  twenty  years,  in  common  with  the  academy,  but  oftener  than  any 
one  else.  Held,  a  mere  permissive  use,  though  one  particular  line  was  more  marked  hy  him 
than  the  rest  of  the  land,  and  occasionally  levelled,  when  gullied  by  the  rains.  Kilburn  v. 
Adams,  7  Met.  33. 
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teen  years  before  the  obstruction  complained  of.  It  was  then  cleared 
and  enclosed,  leaving  a  lane,  which  was  sometimes  stopped  by  gates. 
Above  the  plantation  of  B,  the  plaintiff,  the  lane  was  obstructed  by  B 
and  others,  but  was  used  as  a,  neighborhood  road,  till  recently  stopped  by 
B,  and  used  by  B  till  stopped  by  A.  Held,  B  had  no  exclusive  right 
to  the  way,  it  being  common  till  his  own  obstruction ;  and  that  the 
user  could  not  be  adverse  till  the  enclosure,  which  was  but  eighteen 
years  before.     Hence  B  could  not  maintain  an  action  against  A.(i) 

31.  So,  where  the  plaintiff  and  other  neighboring  occupants  passed 
over  unenclosed  land  of  the  defendant,  and  the  way  was  changed  with 
the  fields  and  fences,  at  the  will  of  the  defendant ;  held,  the  plaintiff 
acquired  no  prescriptive  right  against  the  defendant.(2) 

32.  Where  one  neglects  to  remove  a  house  wrongfully  erected  on  his 
own  land,  and  which  obstructs  a  way  belonging  to  him,  this  is  no 
abandonment  of  the  right  of  way.  An  erection  of  the  house  by  him- 
self might  be  an  abandonment.(3) 

38.  A  way  had  been  uninterruptedly  used  for  twenty  years.  Af- 
terwards it  was  used  but  little,  and,  in  different  years,  three  or  four 
times  obstructed,  and  some  wide  deviations  had  taken  place  from  its 
original  course.     Held,  the  right  of  way  was  not  hereby  lost.(4) 

34.  It  is  said,  in  South  Carolina,  that  a  right  of  way  is  defeated  only 
by  an  adverse  and  continued  obstruction  for  five  years.(a) 

35.  It  has  been  decided  in  New  Hampshire,  that,  where  a  way  has 
been  used  over  twenty  years,  the  presumption  arising  therefrom  may 
be  rebutted,  by  showing  that  the  owner  of  the  land  has  ploughed  it 
within  that  time,  at  the  same  time  denying  the  right  of  way,  though 
not  in  presence  of  the  party  claiming  the  right.(5) 

36.  In  New  York,  when  a  right  to  a  private  way  is  acquired  by  pre- 
scription, or  by  a  user  of  .twenty  years ;  it  can  only  be  lost  by  a  non- 
user  of  twenty  years,  or  by  a  release.(6)  It  is  held,  in  Maryland,  that 
adverse  possession  for  more  than  twenty  years  is  not  a  conclusive 
bar  to  a  right  of  way,  but  only  raises  a  presumption  against  it.  But 
the  user  of  another  route  over  the  land  fortifies  the  presumption  of 
release,  arising  from  non-user  of  the  former  way.(7)(6) 

37.  In  Connecticut,  it  is  held,  that  a  long  continued  non-user  is^n- 


(1)  McKee  v.  Garrett,  1  Bai.  341. 

(2)  TurnbuU  v.  Rivers,  3  McCord,  131. 
(B)  Rogers  v.  Stewart,  5  Term.  215. 

(4)  Cuthbert  v.  Lawton,  3  McCord,  194. 


(5)  Barker  v.  Clark,  4  N.  H.  380. 

(6)  Miller  v.  Garlock,  8  Barb.  153. 

(7)  Wright  V.  Freeman,  5  Har.   &  J.  467- 


11. 


(a)  Cuthbert  v.  Lawton,  3  MoOord,  1 94.  "Whether,  by  virtue  of  sonae  statutory  provision, 
does  not  appear. 

(6)  A  road,  leading  from  the  dwelling-house  of  the  plaintiff",  across  the  lands  of  others,  to 
a  village,  had  been  used  for  travelling  more  than  40  years,  and  had  formerly  been  part  of  a 
public  highway.  The  commissioner,  more  than  20  years  before  the  commencement  of  the 
suit,  had  changed  the  route  of  the  highway,  so  as  to  discontinue  it  at  a  certain  point,  but 
the  plaintiff  and  his  predecessors  in  title,  had  continued  to  use  and  enjoy  it,  notwithstanding 
such  discontinuance.  The  defendant,  who  occupied  lands  through  which  it  ran,  had  recent- 
ly obstructed  it  at  such  point.  Held,  the  plaintiff  was  entitled  to  recover  against  him.  Lan- 
sing V.  "Wis wall,  5  Denio,  213. 

Statute  2  &  3  "Wm.  IT,  ch.  71,  sec.  2,  provides,  that  where  a  way  is  claimed  by  prescription, 
if  uninterruptedly  enjoyed  for  twenty  years,  it  can  be  defeated  only  by  proving  the  first  en- 
joyment to  have  been  more  than  twenty  years  ago;  and  that  an  enjoyment  for  forty  years 
shall  give  an  absolute  title,  unlest  it  has  been  under  a  consent  in  writing.  3  Harr.  Dig. 
2175. 
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ma  fade  evidence  of  the  release  of  a  highway  ;  as  where  the  owner  of 
the  land  kept  up  bars  for  ninety  years.(l) 

38.  In  Massachusetts,  it  has  been  successively  held,  that  adverse  oc- 
cupation of  more  than  twenty  years  raises  a  presumption  of  the  ex- 
tinguishment of  a  way  ;  but  that  this  presumption  is  for  the  jury,  and 
may  be  rebutted  ;  that  non-user,  or  a  tortious  interruption  for  ten  or 
twenty  years,  does  not  forfeit  a  right  of  waj^,  if  a  previous  immemorial 
usage  is  shown,  or,  a  fortiori,  a  right  founded  on  express  grant,  or  ex- 
ception ;  that  non-user  of  a  way,  for  nearly  forty  years,  raises  a  violent 
presumption  against  the  right ;  and  that  a  way  is  not  lost  by  non-user 
for  less  than  twenty  years.(2) 

39.  In  Pennsylvania,  an  occupation  for  twenty-one  years,  adverse  to 
and  inconsistent  with  a  way,  bars  the  right.  Non-user  for  twenty-one 
years  has  the  same  effect.     But  not  for  any  shorter  period. (3)(a) 

40.  Every  immaterial  change  will  not  destroy  the  identity  of  a  way. 
But  the  question  will  depend  on  the  situation  of  the  country.  (4) 

41.  A  way  cannot  be  extinguished  by  a  parol  release.  Such  release 
is  a  mere  license,  which  may  be  revoked. (5) 

42.  Secondly,  a  way  may  be  acquired  by  express  grant.(6)  It  has 
already  been  seen,  that  prescription  itself  proceeds  upon  the  presump- 
tion of  a  lost  grant. (6) 

43.  A  way  in  esse  may  pass  by  bargain  and  sale ;  but  a  way  de  novo 
only  by  grant  or  lease, (7) 

44.  The  following  cases  may  be  cited  relating  to  the  constructions  of 
deeds,  by  which  rights  of  way  are  created  or  conveyed  :  {supra,  sec.  15, 
etc.) 

45.  A,  owning  two  adjoining  messuages,  which  fronted  east  upon  a 
street,  in  1703  conveyed  the  southerly  one  to  B.  The  deed  set  forth, 
that  on  the  south  side  there  was  a  gate  and  passage  about  five  feet  wide, 
from  the  street  into  the  yard  of  the  messuage.  A  reserves  to  himself, 
his  heirs,  &c.,  the  right  of  passing  through  and  upon  the  gate,  &c.,  for 
carrying  wood  or  any  other  thing  over  the  yard  or  ground  of  the  mes- 
suage, into  and  from  the  housing  and  land  of  A,  without  damage  to  B, 
his  heirs,  &c.  It  was  also  agreed,  that  B,  &c,  might  add  a  building 
backward,  of  a  breadth  equal  to  that  of  the  back  of  the  chimneys  of  the 
tenement.  The  owner  of  the  northerly  messuage  enjoyed  the  easement 
long  enough  to  give  a  prescriptive  title.     Held,  as  the  use  conformed  to 


(1)  Beardslee  v.  French,  T  Conn.  125. 

(2)  Hoffman  v.  Savage,  15  Mass.  130  ; 
"White  a.  Crawford,  10  Mass.  180 ;  Comstoek 
V.  "P"an  Deusen,  5  Pick.  163;  Emerson  v.  Wi- 
ley, 10  Pick.  310. 

(3)  Teakle  v.  Naoe,  2  Wharc.  123  ;  Dyer 
V.  Depui,  5  "Whart.  584. 


[ij  Lawton  v.  Rivers,  2  McCord,  445. 

(5)  "Wright  V.  Freeman,  5  Har.  &  J.  467. 

(6)  3  Cruise,  73.     See  Durham,  &c.  v.  Wa\- 
ker,  2  Ad.  &  El.  (N.  S.)  940. 

(7)  Hays  v.  Richardson,  1  Gill  &  J.  366. 


(a)  In  the  same  State,  where  there  has  been  uninterrupted  use  of  an  alley  for  a  passage 
and  water-course,  less  than  twenty  years;  evidence  is  admissible  of  a  contribution  by  the 
parties  using  it,  to  the  laying  and  repairing  of  the  pavement  and  fixing  water-pipes  below. 
Lewis  V.  Carstairs,  6  "Whart.  193. 

(6)  The  grant  of  a  right  of  way,  not  mentioned  in  the  deed  conveying  the  estate,  to  which 
it  is  claimed  as  an  incident,  cannot  be  shown  by  evidence  of  the  declarations  of  persona,  ap- 
pointed to  make  partition  of  lands,  of  which  those  conveyed  are  a  part.  Trask  v.  Patterson, 
29  Maine,  499. 
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the  deed,  the  easement  was  under  and  not  adverse  to  the  reservation, 
and  must  be  construed  thereby.(l) 

46.  B  having  arched  over  the  passage,  and  narrowed  it  to  the  width 
of  the  old  gate ;  held,  A  was  not  entitled  to  damages,  unless  the  altera- 
tion made  it  materially  less  convenient.  Also,  that  B  might  build  north, 
to,  but  not  beyond,  the  line  of  the  chimney  ;  that  B  might  extend  the 
old  or  a  new  building  at  pleasure,  leaving  a  convenient  passage  across 
his  lot  to  the  other  messuage,  even  after  forty  years'  use  of  the  passage, 
close  to  the  rear  of  the  old  building ;  because  the  deed  explained  the 
use,  and  rebutted  the  prescriptive  title  to  a  passage  in  that  precise  place; 
and  that  B  might  raise  the  building  to  any  height.(2) 

46  a.  The  owner  of  a  block  of  stores,  and  adjoining  land,  conveyed 
part  of  the  land,  parrallel  with  and  tweiity  feet  from  the  block,  "  to- 
gether with  the  right  of  passing  and  repassing  over  the  space  of  twenty 
feet  between  the  west  wall  of  the  store  aforesaid  and  the  eastern- line  of 
the  before  created  premises."  Held,  these  words  described  the' land,  in, 
throagh  and  over  which  the  grantee  should  have  a  right' of  way,  but 
not  the  limits  of  the  way,  which  should  be  a  convenient  way  within 
those  limits,  adapted  to  the  convenient  use  and  enjoyment  of  the  land 
granted  for  any  useful  or  proper  purpose.(3) 

47.  Thirdly,  a  right  of  way  may  arise  from  necessity^  which  is  founded 
upon  an  implied  grant.  Thus,  if  A  convey  to  B  land  wholly  surrounded 
by  other  land  of  A, (a)  or  in  part  by  land  of  A,  and  in^  part  by  land  of 
C ;  B  acquires  a  way  of  necessity  over  A's  land  to  the  highway,  but 
not  over  C's,(6)  to  be  assigned  by  A  wherever  he  may  see  fit ;  and,  if 
he  neglect  to  do  it,  by  B  ;(c)  upon  the  principle,  that  a  deed  shall  be- 
taken  most  strongly  against. the  grantor;  that  when  a  man  grants  any- 
thing, he  is  held  to'  have  granted  whatever  is  necessary  to  the  use  and 
enjoyment  of  the  thing  granted  ;  and  that  it  shall  not  be  intended  that 
one  meant  to  make  a  void  grant.  Nor  does  it  make  any  difference  that 
the  grantor  conveyed  merely  as  trustee.  And  the'grants  may  occur  at 
different  times. 

So  also,  if  one  convey  several  closes,  reserving  another  close,-  from 
which  there  is  no  convenient  way,  except  over  one  of  those  sold  ;  the 
prevailing  doctrine  is,  that  he  has  the  right  of  way  over  the  latter  from 
necessity.  This  rule  is  founded  in  part  upon  the  ground,  that  it  is 
against  the  public  good  that  the  reserved  close  should  reinaih  unculti-- 
vated.     In  one  case  Lord  Kenyon  adopted  the  principle  upon  authority, 


(1)  Atkins  V.  Bordman,  20  Pick.  291.  In 
a  subsequent  case  between  the  aair.e  parlies 
it  was  held,  that  B  might  build  over  the  pas- 
sage, if  he  did  not  thus  impair  its  convenience 
for  the  purposes  of  the  reservation :  altliough 
it  tliereby  became  a  more  common  resort  to 


A's  aiinoyanoe.  :  Atkins  v.  Bordman,  2  Met. 
457.  Held;  further,  the  deed  did  not  preciae- 
'ly  fix  the  width  of  the  passage,  but  reserved 
a  suitable  one  for  the  purposes  stated.    lb.    . 

(2)  lb. 

(3)  .lohnson  ».  Kinnircutt,  2  Gush.  153. 


(o)  This  case  is  sometimes  spoken  of  as  the  only  way  of  necessity.  TnrnbuU  v.  Rivera,  3 
McCord,  131. 

(6)  But  see  Trask  v.  Patterson,  29  Maine,  499.  Where  A  conveyed  to  B  a  room  adjoin-, 
ing  a  kitchen  of  A,  and  connected  with  it  by  a  door,  with  the  privilege  of  baking  in  an  oven 
in  the  kitchen,  and  there  was  no  other  passage  from  such  room  to  the  kitchen  within  the 
house,  except  through  the  room  of  C  ;  held,  the  plainti^'.  had  an  implied  riglit  to  pass  through 
such  door  into  the  kitchen  for  the  purpose  of  baking,  and  need  not  shoiy  any.pj'eTiQgs  use. 
of  the  door,  though  for  three  or  four  years  she  had  passqd  into  thp  kitchen  through  the  room 
ofO.     Newton  V.  Newton,  n  Pick.  201.  '     i, -i  .     ; 

(c)  Where  there  is  land  of  the  grantor  convenient  for  a  way,  the  grantee  cannpt  liave  one 
over  other  land,  of  which  he  is  but  a  tenant  in  common.     Collins  v.  Prentice,  15  Conn.  39. 
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remarking,  however,  that  it  was  attended  with  great  difficulties.  And 
it  is  said,  the  necessity  for  the  way  must  not  be  created  by  the  party 
claiming  it.(l)(a) 

48.  A  distinction  has  been  made  between  a  way  of  necessity,  and  a 
way  which  is  merely  an  easement  or  convenience  ;  implying  that  the 
term  easement  is  not  applicable  to  this  class  of  ways.(2)     (See  s.  57.) 

49.  A  had  three  lots  of  land,  with  a  way  from  the  first  to  the  second, 
and  from  these  two  to  the  third.  B  purchased  them  all,  and  sold  the 
two  first  to  C.  The  only  way  to  the  lot  retained  was  through  the  other 
two.     He'd,  the  way  continued,  from  necessity.(3) 

50.  Where  an  execution  is  levied  upon  a  part  of  the  debtor's  land, 
thereby  separating  the  remainder  from  the  highway,  a  way  of  necessity 
arises  to  the  debtor. 

51.  In  such  case,  the  creditor  has  the  right  of  locating  the  way,  pro- 
vided it  be  a  convenient  one.  If  he  do  not  locate  it,  and  build  upon  a 
part  of  the  land,  or  convey  it  free  from  the  easement,  the  location  can- 
not be  made  over  this  part,  if  a  sufficiency  of  land  remains  without 
it.(4) 

52.  In  case  of  several  levies  upon  land,  the  way  of  necessity  shall 
be  located  over  that  part,  the  levy  upon  which  has  rendered  it  neces- 
sary,(5) 

5b.  "Where  land  lies  between  two  roads,  east  and  west  of  it,  and  the 
owner  sells  tliat  portion  of  it  which  lies  on  the  west  of  the  road,  the 
buyer  has  no  right  of  way  across  the  land  of  the  seller  to  the  road  on 
the  east,  notwithstanding  its  distance,  and  the  difficulty  of  otherwise 
reaching  it.(6) 

54.  The  levy  of  an  execution  upon  a  part  of  the  debtor's  land  di- 
vided the  remainder  into  two  lots,  one  of  which,  lying  northwest  of 
the  part  levied  on,  communicated  with  the  highway,  and  the  other, 
lying  north,  did  not.  The  levy  reserved  a  way  from  the  latter  only. 
Held,  it  could  not  be  extended  by  construction  to  the  former.(7) 

55.  An  execution  was  levied  upon  a  debtor's  front  land,  excepting 
a  strip  five  rods  wide  upon  one  side  of  it,  connecting  the  back  land 
with  the  highway,  but  which  it  would  cost  from  $25  to  $300  to  render 
passable  for  carriages.  Held,  a  way  of  necessity  did  not  remain  to  the 
debtor  over  the  front  land. (8) 


(1)  Gayetty  v.  Bethune,  14  Mass.  56 ;  Ca- 
pers V.  Wilson,  3  McCord,  170 ;  Harding  v. 
"Wilson,  2  B.  &  C.  96;  Holmes  *.  Goring:,  2 
Bing.  76;  Pomfret  v.  Ricroft,  1  Saun.  321-3, 
n.  6 ;  2  RoUe's  Abr.  60  ;  Clark  v.  Cogge,  Cro. 
Jac.  170;  Howton  v.  Pearson,  8  T.  R.  50; 
Turnbull  v.  Rivers,  3  M'Cord,  131.  (But  see 
Dell  V.  Babthorpe,  Cro.  Eliz.  300  ;)  Button  v. 
Tayler,  Lutw.  1487;  3  Rawle,  495;  "Wool- 
ryeh,  21;  Collins  v.  Prentice,  15  Conn.  39; 
Holmes  v.  Seely,  19  Wend.  507 ;  Salisbury  v. 
Andrews,  19  Pick.  250;  Brown  v.  Berken- 
meyer,  9  Dana,  160;  Snyder  v.  "Warford,  11 


Mis.  513 ;  Stuyvesant  v.  "Woodruff,   1  N.  J. 
133. 

(2)  3  Cruise,  76;  3  Kent,  423  &  n. 

(3)  Packer  v.  Welsted,  2  Sid.  39.  See 
Reynolds  v.  Reynolds,  15  Conn.  83  ;  24  Pick. 
102;  Mendell  «.  Delano,  7  Met.  176. 

(4)  Russell  V.  Jackson,  2  Pick.  574 ;  Capers 
11.  Wilson,  3  McCord,  170.  See  Morris  v. 
Bdgington,  3  Taun.  24.  • 

(5)  2  Pick.  574. 

(6)  Turnbull  v.  Rivers,  3  McCord,  131. 

(7)  Russell  V.  Jackson,  2  Pick.  574. 

(8)  Allen  V.  Kincaid,  2  Fair.  155. 


(a)  A  right  of  way  by  necessity  exists,  only  where  the  party  claiming  it  has  no  other  means 
of  passing  from  his  estate  into  the  highway.  The  right  must  be  construed  strictly.  See 
Symmes  v.  Drew,  21  Pick.  278. 

So,  where  land  is  sold  for  a  specific  pv/rpose,  and  conveyed  without  reservation,  the  law  will 
not  imply,  in  favor  of  the  vendor,  a  right  of  way  of  necessity,  incefrisistent  with  the  object  of 
the  purchase.     Seeley  v.  Bishop,  19  Conn.  128. 
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56.  It  is  said,  that  a  way  of  necessity,  arising  either  by  reservation 
or  grant,  is  to  be  considered  as  newly  created  by  the  implied  grant^or 
reservation.(l) 

57.  Where  a  way  is  merely  a  matter  of  ease  and  convenience,  it  will 
not  be  considered  as  arising  by  necessity,  but  by  consent  or  agreement ; 
and  therefore  liable  to  be  extinguished  in  like  manner,  by  unity  of 
possession.  (See  sec.  48.)  But  the  same  principle  which  raises  the  im- 
plication of  one  way,  may  extend  it  to  two  or  more.(2) 

58.  The  inconvenience  of  passing  to  and  from  one's  plantation  by 
water  is  not  sufficient  to  create  a  way  of  necessity  over  neighboring 
land.  But  a  necessity  for  a  day  has  the  same  effect,  as  if  it  continued 
for  half  a  century.  Neither  time  nor  occupation  is  requisite,  as  in  case 
of  other  ways.(3) 

59.  A  right  of  way  from  necessity  is  said  to  be,  not  a  fixed  a.nd 
located  way,  absolutely  vested,  but  qualified  by  the  necessity  in  which 
it  originated,  and  liable  to  vary  or  cease  with  such  necessity;  as  where 
the  owner  acquires  the  power  of  passing  as  directly  over  his  own  land 
or  over  a  highway.     It  must  also  be  single.{4i){a) 

60.  The  distinction  is  taken  between  a  right  of  way  in  gross  or  mere 
personal  right,  and  a  right  of  way  appendant  or  annexed  to  an  estate  ;  that 
the  former  is  merely  personal,  not  assignable  or  descendible,  and  to  be 
used  only  by  the  party  himself,  and  not  by  any  one  else,  even  in  his 
company  ;  while  the  latter  will  pass  with  the  land  to  which  it  is  inci- 
dent, more  especially  if  appurtenances,  ways  or  easements  are  expressly 
mentioned. (5)(6) 


(1)  Grant  v.  Chase,  IT  Mass.  448. 

(2)  lb.;  McDonald  v.  Lindall,  3  Rawle, 
495;  Nichols  v.  Luce,  24  Pick.  102  ;  Sym- 
mea  v.  Drew,  21,  278.  See  Reynolda  v.  Rey- 
nolds, 15  Conn.  83. 

(3)  Turnbull  v.  Rivers,  3  McCord,  131; 
Lawton  v.  Rivers,  2  McCord,  445. 

(4)  Holmes  v.  Goring,  9  Moo.  166;  Seely 


V.  Bishop,  19  Conn.  128;  NewTork,  &c.  v. 
Milnor,  1  Barb.  Ch.  353  ;  2  Bing.  76  ;  3  Kent, 
422;  14  Mass.  55  ;  3  Rawle,  492-5  ;  Cooper 
V.  Maupin,  6  Misso.  624;  Collins  v.  JPrentice, 
15  Conn.  39. 

(5)  3  Kent,  419 ;  Staple  v.  Heydon,  6  Mod. 
3 ;  Newmarch  v.  Brandling,  3  Swanst.  99 
See  Symmes  n.  Drew,  21  Pick.  278. 


(a)  It  is  said,  that  a  way  of  necessity  is  merely  a  right  of  ingress  and  egress  to  and  from 
the  land  of  the  party  claiming  it.  Hence,  unlike  a  prescriptive  way,  it  may  be  varied  by 
the  owner  of  the  land,  who  may  plead,  to  an  action  for  obstructing  the  passage  previously 
used,  that  lie  has  assigned  another.     Lawton  v.  Rivers,  2  McCord,  450. 

(6)  Land  partly  bounded  by  a  beach  was  divided  among  heirs ;  this  portion  being  assigned 
to  some,  to  others,  other  parts  of  the  land,  with  the  right  of  gathering  sea- weed  below  the 
part  near  the  beach.  Held,  this  right  was  an  incorporeal  hereditament,  appurtenant  to  the 
land,  not  a  right  in  gross ;  that  it  could  not  be  severed  and  sold  without  the  land,  and  the 
sale  of  it  to  a  stranger  either  was  void  or  extinguished  the  right;  and  that  the  owner  of 
the  privilege  might  use  the  sea-weed  upon  any  land,  or  sell  or  lease  his  share,  while  he  re- 
mained owner  of  the  land.  Phillips  v.  Rhodes,  7  Met.  322.  A  deed  granted  the  right  of 
ingress  and  egress  in  certain  alleys.  Held,  the  riglit  passed  to  subsequent  purchasers. 
,  Combs  V.  Stewart,  10  B.  Mon.  463. 

Where  a  grant  conveys,  "  the  right  of  passing  and  repassing,  draining,  and  all  the  usual 
easements,"  in  and  upon  other  land  of  the  grantor;  the  easements  become  appurtenant  to 
the  estate  conveyed,  and  may  pass  to  subsequent  purchasers,  as  appurtenances,  without  ex- 
press words.    Underwood  v.  Carney,  1  Gush.  285. 

A  devise  of  land,  to  which  a  right  of  way  is  appurtenant,  will  pass  the  easement,  though 
not  particularly  specified.  So  where  the  owner  of  a  farm,  to  which  there  was  aright  of  way 
appurtenant,  devised  it  in  separate  parcels  to  two  persons ;  held,  each  acquired  a  right  of 
way.     Lansing  v.  Wiswall,  5  Denio,  213. 

A  right  of  way  appurtenant  to  land  is  appurtenant  to  the  whole  and  to  every  part  of  it ; 
and,  if  such  land  be  divided,  and  conveyed  in  separate  parcels,  a  right  of  way  thereby  passes 
to  each  of  the  grantees.    Underwood  v.  Carney,  1  Cush.  286. 
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61.  But  it  has  been  held  in  Massachusetts,  that  a  way  in  gross  may 
be  reserved  or  granted  in  various  forms,  to  a  person,  his  heirs  and 
assigns,  and  is  not  necessarily  personal  to  the  grantee  himself.  And 
even  where  the  expression  or  his  hdrs  is  used,  the  same  construction 
will  be  given,  to  effect  the  intention.  If  the  way  existed  before  the 
grant,  for  the  use  of  other  adjoining  land  of  the  grantor,  such  reserva- 
tion may  be  construed,  either  as  a  contract  for  a  way  in  gross,  or  as  an 
exception  of  an  existing  way  appurtenant  to  the  land  remaining  in  the 
grantor.  In  either  case,  the  way,  being  reserved  to  the  grantor  and 
his  heirs,  will  pass  to  a  devisee  of  all  his  real  estate.(l) 

62.  It  is  said,  a  right  of  way  is  never  presumed  to  be  in  gross,  where 
it  can  be  fairly  considered  as  appurtenant.  The  latter  is  the  most 
worthy. [2) 

63.  A  right  of  way  assigned  to  a  widow,  over  land  of  the  husband, 
in  connection  with  her  dower,  is  not  personal,  and  does  not  cease  with 
a  transfer  of  her  estate  to  a  stranger.  But  it  is  appurtenant  to  her 
dower,  and  ends  with  her  life.(3) 

64.  The  words  "  privileges  and  appurtenances"  in  a  conveyance 
may  pass  a  right  of  way  in  actual  existence,  but  will  not  create  a  new 
easement;  more  especially  where  there  are  other  privileges,  such  as  that 
of  a  well,  to  which  those  words  may  properly  be  applied. (4) 

65.  An  owner  of  two  closes,  over  one  of  which  a  way  had  been  im- 
memorially  used  to  the  other,  devises  the  latter  luith  the  appurtenances. 
The  way  does  not  pass.(5) 

66.  A  person  being  the  owner  of  three  closes.  A,  B  and  C,  used  a 
way  over  0,  in  passing  between  A  and  B.  He  afterwards  conveyed 
A  and  B,  with  their  appurtenances.  Held,  no  right  of  way  passed  to 
the  grantee.  No  man  can  have  a  way  through  his  own  land,  inde- 
pendent of  his  right  to  the  land.  The  grantor,  therefore,  had  no  ease- 
ment ;  and  none  passed  to  the  grantee.  Nor  were  the  words  sufficient 
to  create  a  new  easement.  It  might  have  been  otherwise,  had  there 
been  a  grant  of  all  ways  commonly  used  with  the  land. (6) 

66  a.  A,  the  owner  of  two  adjoining  tracts,  each  bounding  on  the 
highway,  had  been  accustomed  for  many  years  to  pass  from  his  man- 
sion on  the  one  across  the  other,  to  and  from  the  public  road.  After 
his  death,  the  land  on  which  the  mansion  stood  was  sold,  and  came 
into  the  hands  of  B.  The  adjoining  premises  were  subsequently  sold, 
and  came  into  the  hands  of  C.  About  19  years  after  the  severance,  C 
closed  the  way.  Held,  the  right  of  way,  as  an  easement,  did  not  exist 
previously  to  the  severance,  and  did  not  pass  by  the  deed  under  which 
B  claimed  title,  under  the  word  ''  appurtenance,"  not  being  a  way  of 
necessity  ;  and  that  B  could  not  claim  the  right  of  way,  there  having 
been  an  adverse  enjoyment  of  less  than  20  years.(7) 

67.  It  has  been  held  in  England,  that,  where  the  grantor  of  land  has 
other  land  adjoining,  over  which  he  has  used  ways  to  the  former,  and 
the  grant  is  made  with  all  ways  appurtenant;  the  ways  in  question  pass, 


(1)  "White  V.  Crawford,  10  Masa.  183. 

(2)  Lazaretto,  Sec,  1  Asljm.  421. 

(3)  Hoffman  v.  Savage,  15  Mass.  130. 

(4)  Gayettjv.  Bethune,  14  Mass.  54.  See 
Harding  V.  "Wilson,  2  B.  &  C.  100;  3  D.  &R. 
287  ;  Kooystra  v.  Lucas,  1,  606 ;  5  B.  &  A. 
8S0;  3  Tyr.  280;  Barlow  v.   Rhodes,  1  Cr. 

Vol.  II.  i 


&  Mees.  439  ;  2  Nev.  &  M.  517.     See  Hinoh- 
liffe  V.  Kinnoul,  6  Soott,  650. 

(5)  "Whalley  v.  Thompson,  1  B.  &  P.  371. 

(6)  Barker. i;.  Clark,  4  N.  H.  380 ;  (Atkins 
V.  Bordman,  20  Pick.  301-2.) 

(7)  Stuyvesant  v.  "Woodruff,  1  N.  J.  133. 


18 


WATS,  PRIYATB  WAYS. 


[CHAP.  LXI 


unless  thei-e  are  otliers  in  the  soil  of  other  persons,  to  which  the  words 
may  be  referred  .(1) 

68.  The  use  of  a  way  must  be  limited  to  the  terms  of  the  grant  or 
reservation,  or  the  intent  of  its  original  creation.  {Supra,  sec.lO.)  Hence, 
where  one  has  a  right  of  way  to  go  a  certain  place,  he  cannot  lawfully 
use  it  to  ^o  beyond  that  place.(a)  It  has  been  said,  that  this  rule  pre- 
vents the  party  from  going  beyond  the  place  designated  to  other  land 
of  bis  own,  but  not  to  a  mill  or  bridge.  But  it  has  been  since  suggested, 
that  the  true  point  of  inquiry  is,  quo  animo  the  person  visited  the  place 
fixed,  whether  to  do  business  there,  or  merely  on  his  way  to  another 
plaoe.(2) 

69.  By  the  partition  of  a  farm,  the  right  of  passing  and  repassing 
across  lot  A,  a  part  belonging  to  the  plaintiff,  became  appurtenant  to  B, 
a  part  belonging  to  the  defendant,  who  also  owned  0,  beyond  but 
adjoining  B,  and  not  fenced  from  it.  Held,  the  defendant  had  no  right 
to  use  the  way  as  a  way  from  C,  though  in  so  doing  he  passed  last 
from  B  on  to  the  plaintiff's  close. (3) 

70.  The  defendant,  after  loading  his  cart  with  produce  partly  taken 
from  each  of  his  lots,  passed  with  it  from  B  over  the  plaintiff's  close. 
Held,  this  was  an  abuse  of  the  defendant's  right,  which  subjected  him 
to  an  action  of  trespass  qu.  claus.{^) 

71.  The  principle  above  stated,  (sec.  68,)  is  said  to  be  applicable  to 
the  grant  of  an  easement ;  but  a  doubt  is  suggested,  whether  it  applies 
to  one  who  owns  the  soil,  subject  to  an  easement  granted  by  himself. 
Gribson,  Chief  -Justice,  remarks,  that  there  is  no  authority,  that  the 
grant  of  the  way  passes  the  whole  use  of  it,  unless  there  is  a  reservation : 
but,  on  the  principle  of  construing  a  grant  most  strongly  against  the 
grantor,  he  thinks  it  might.  The  question  will  depend,  however,  on 
the  nature  of  the  way,  and  the  degree  of  possession  necessary  to  its  en- 
joyment. But  the  ungranted  residue  of  a  way  may  be,  either  expressly 
or  by  necessary  implication,  annexed  to  a  messuage  or  close.  Thus, 
where  one  lays  out  a.  court ;  by  the  sale  of  each  house  upon  it,  the 
grantor's  own  right  is  abridged  ;  and  with  the  sale  of  the  last  it  ceases 
altogether,  so  that  his  entry  may  be  lawfully  resisted.  And  while  he 
continues  to  own  a  part  only,  he  can  have  only  the  privilege  which  he 
originally  annexed  to  the  property,  and  no  greater  right  to  use  the 
court  as  a  way  to  a  messuage,  &g.,  on  the  further  side  of  it,  than  one  of 
the  grantees  would  have.(5)(6) 


(1)  Morris  v.  Bdgington,  3  Taun.  24. 

(2)  Howell  «.  King,  1  Mod.  190;  Lawton 
V.  Ward,  1  Ld.  Eay.  15  ;  Wright  v.  Rattray, 
1  E.  371 ;  Lazaretto,  &c.,  Ashm.  41*7 ;  Kirk- 
ham  D.  Sharp,  1  Wliart.  333 ;  Allen  v.  Go- 
mure,  11  Ad.  &  Kl.  759;  Cowling  «.  Higgin- 


son,  4  Mees.  &  W.  245  ;  Colchester  v.  Roberts, 
lb.  769 ;  Farley  v.  Bryant,  32  Maine,  474. 

(3)  Davenport  v.  Lawaon,  21  Pick.  72. 

(4)  lb. 

(5)  Kirkham  v.  Sharp,  1  Whart.  333-4. 


(a)  Upon  a  similar  principle,  the  owner  (by  prescription)  of  a  private  way,  has  no  right  to 
cut  ditches  for  the  improvement  of  his  way,  without  the  consent  of  the  owner  of  the  aoil, 
unless  he  has  acquired  such  right  also  by  prescription.     Capers  v.  MoKee,  1  Strobh.  164. 

(6)  A,  being  the  owner  of  land  on  the  easterly  side  of  Morton  Place,  a  court  or  passage- 
way in  Boston,  and  also  of  the  fee  of  Morton  Place,  conveyed  a  portion  of  the  land  to  the 
plaintiff  "  with  the  privilege  of  using  said  court  or  passage-way,  which,  with  the  sidewalk, 
is  about  30  feet  in  width,  for  the  purpose  of  a  passage-way,  in  common  with  all  other  per- 
sons, whose  estates  are  bounded  thereby  or  communicate  therewith."  A  subsequently 
conveyed  Mortou  Place  to  B  and  C,  owners  of  land  on  the  westerly  side  thereof.  B  and  0 
conveyed  portions  of  the  land  to  the  defendants,  "with  the  right  of  passing  and  repassing, 
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72.  It  is  said,  if  there  be  a  way  to  a  church,  which  is  burned,  and  a 
theatre  built  in  its  place,  there  is  no  right  of  way  to  the  latter.(l) 

73.  Conveyance  of  a  strip  of  land,  reserving  the  privilege  of  passing, 
for  the  sole  purpose  of  repairing  either  of  two  adjoining  estates,  (belong- 
ing to  the  plaintiff  and  defendant.)  The  latter  having  built  upon  the 
land,  held,  the  plaintiff  could  not  recover,  without  averring  an  inten- 
tion to  repair,  and  that  he  notified  the  defendant,  and  was  prevented 
from  doing  it.(2) 

74.  A  prescriptive  way  for  all  manner  of  carriages  does  not  imply  a 
way  for  all  sorts  of  cattle.  And  there  may  be  a  right  of  way  fen-  agri- 
cultural purposes,  which  is  a  qualified  right,  and  does  not  necessarily 
authorize  a  user  for  general  objects.(3) 

75.  Lord  Mansfield  has  said,  that  where  the  grant  of  a  way  is  not 
general,  but  of  a  precise,  specific  way  ;  the  grantor  says,  you  may  go 
in  this  particular  line ;  but  I  do  not  give  you  a  right  to  go  either  on 
the  right  or  left.(4:)(a) 

76.  If  a  way  become  impassable,  whether  the  owner  of  the  way  may 
go  over  another  part  of  the  land,  depends  upon  the  question  whether 
he  was  himself  bound  to  keep  the  way  in  repair.  And  this  he  is  bound 
to  do,  unless  there  is  a  prescription  or  express  stipulation  to  the  con- 
trary. By  the  common  law,  he  who  has  the  use  of  a  thing  ought  to 
repair  it.(5)(6)  And  it  is  held,  that  where  a  way  is  granted,  or  acquired 
by  prescription  or  necessity,  between  certain  terrtiini,  the  grantee  can- 
not deviate  from  it,  though  impassable  by  overflowing  or  otherwise ; 
or  even  by  the  acts  of  the  owner  of  the  land.     His  course  is  to  abate 


(1)  Taylor  v.  Hampton,  4  MoCord,  108. 

(2)  Hill  V.  Haskina,  8  Pick.  83. 

(3)  Ballard  v.  Dyson,  1  Taun.  279  ;  Jack- 
son V.  Stacey,  Holt,  455. 

(4)  Taylor  v.  Whitehead,  Doug.  148. 


(5)  Bullar  v.  Harrison,  4  M.  &  S.  387  ; 
Doane  v.  Badger,  12  Mass.  65  ;  Wynkoop  v. 
Burger,  12  John.  222;  Dygert  v.  Schenck, 
23  Wend,  446. 


draining,  and  all  the  usual  easements  on  said  Morton  Place,  not  inconsistent  with  those  of 
the  easterly  abutters."  The  defendants  subsequently  erected  on  their  own  land,  but  on  the 
line,  of  Morton  Place,  warehouses,  with  doors  and  windows  opening  upon  Morton  Place,  and 
shutters  projecting  into  the  same,  when  open,  and  with  sidewalks  therein,  having  ou  their 
surface  iron  gratings  for  the  admission  of  light  to,  and  trap  doors  for  communicating  with, 
the  underground  apartments  of  the  warehouses.  In  actions  on  the  case,  for  obstructing  the 
plaintiff's  right  of  way  by  such  erections ;  held,  the  parties  must  be  presumed  to  be  acquaint- 
ed with  the  usages  of  the  place,  and  to  have  created  the  easement  with  reference  thereto  ; 
that  the  defendants  had  a  right  to  make  a  reasonable  use  of  the  way  in  Morton  Place  adjoin- 
ing their  land  ;  that  the  use  which  other  persons,  similarly  situated,  made  of  their  land,  was 
evidence  of  what  was  such  reasonable  use ;  and  that,  in  erecting  the  structures  complained 
of,  it  did  not  appear  that  the  defendants  had  made  any  use  of  Morton  Place,  or  had  done  any 
acts  on  their  lands  adjoining  thereto,  which  were  not  justified  by  a  common  and  well  estab- 
lished usage  in  the  city  of  Boston.     Underwood  v.  Carney,  1  Gush.  285. 

Where  the  owner  of  a  block  in  a  city  makes  partition  of  the  same  among  several  persons, 
and  in  each  deed  makes  an  alley  running  through  the  block  the  boundary  of  the  lots,  each 
proprietor  becomes  entitled  to  a  private  right  of  way  in  the  alley,  and  to  an  action  for  its 
disturbance.     Carlin  v.  Paul,  11  Mia.  32. 

(a)  Where  the  owner  of  land,  and  a  person  having  a  right  of  way  over  it,  change  the  route 
or  location  of  the  way  by  mutual  consent  or  agreement,  it  may  be  left  to  the  jury  to  deter- 
mine, whether  such  change  was  intended  to  be  permanent,  and  for  the  purpose  of  substi- 
tuting the  new  way  for  the  old,  or  whether  it  was  for  a  temporary  purpose,  and  by  mere 
permission  of  the  owner  of  the  land.  In  the  latter  case,  the  party  using  the  new  way  would 
be  a  trespasser,  if  he  should  continue  to  use  it  after  having  been  forbidden ;  but  in  the  for- 
mer case,  it  would  be  otherwise.     Hamilton  v.  White,  4  Barb.  60. 

(&)  It  seems,  in  case  of  temporary  or  accidental  obstruction,  the  party  may  go  out  of  the 
way.  Holmes  V.  Seely,  19  Wend.  507.  See  Ellison  v.  Isles,  11  Ad.  &  El.  665.  As  to  the 
prescriptive  obligation  of  repairing  a  highway ;  Regina  v.  Blakemorfi,  9.Eng.  L.  &  Equ.  541. 
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the  nuisance.     But  if  a  way  is  undefined,  and  the  owner  of  the  land 
obstructs  the  way  in  use,  the  party  may  pass  elsewhere.(l) 

77.  Trespass  qu.  claus.  PJea,  that,  time  out  of  mind,  there  was  a 
footpath  through  the  close.  Eeplication,  that  defendant  went  in  other 
places  out  of  the  way.  Eejoinder,  that  the  footpath  was  adeo  luieosa 
etfunderosa  by  default  of  the  plaintiff,  who  ought  to  amend  it ;  that  the 
defendant  could  not  pass  along ;  therefore  he  went  as  near  the  path  as 
he  could,  in  a  good  and  passable  way.  Held,  a  good  plea  and  justifica- 
tion.(2) 

78.  Trespass  qu.  claus.  Plea,  a  right  of  way  by  prescription  through 
a  lane  of  the  plaintiff's,  which  the  tenants  of  the  focus  in  quo  were 
bound  to  repair ;  that  it  was  overflowed,  and  the  defendant  necessarily 
passed  over  the  hcus  in  quo.  The  plaintiff  traverses  the  prescription 
to  repair,  and  the  right  of  way.  Verdict  for  the  plaintiff  on  the  first 
plea,  and  for  the  defendant  as  to  the  second.  A  question  arising  upon 
the  sufficiency  of  the  latter  ;  held,  that  the  plaintiff  had  not  undertaken 
to  provide  against  the  overflowing  of  the  river  ;  for  aught  that  ap- 
peared, it  might  have  happened  through  the  neglect  of  the  defendant, 
and  that  he  had  no  right  to  go  out  of  the  way.(3) 

79.  Dragging  timber  from  the  land  of  one  man  upon  that  of  an- 
other for  the  purpose  of  turning  it  round,  is  a  mis-user  of  a  right  of 
way.(4) 

80.  The  above-named  rule  does  not  apply,  it  seems,  to  ways  of  ne- 
cessity, because  the  owner  of  such  ways  is  not  bound  to  repair  them.(5) 

81.  And  if  a  highway  is  impassable,  being  for  the  public  service, 
it  is  for  the  general  good  that  people  should  be  entitled  to  pass  in  an- 
other line.(6) 

82.  It  has  been  doubted,  whether  the  erection  of  a  gate  across  a 
private  way,  by  the  owner  of  the  land,  is,  in  law,  an  obstruction.(7) 
And  it  is  held,  that,  notwithstanding  the  general  grant  of  a  right  of 
way,  between  certain  termini,  over  the  grantor's  land,  the  grantor  has 
a  right  to  erect  gateways  at  the  termini.{8) 

83.  If  a  highway  is  obstructed,  any  passenger  may  remove  the  ob- 
struction, and  may  even  enter  upon  adjoining  land  of  the  party  in 
fault,  for  this  purpose.  But  for  any  wanton  destruction  of  property  he 
is  liable.(9) 

84.  Where  the  owner  of  a  right  of  way  purchases  the  land  over 
which  it  passes,  the  way  becomes  extinguished  by  unity  of  posses- 
sion.(a)  But  this  principle  does  not  apply  to  ways  of  necessity. 
Thus,  in  England,  if  a  vill  has  a  way  to  a  church,  and  one  of  the  vill 
purchases  the  land;  this  does  not  extinguish  the  way.(lO) 

(1)  Miller  v.  Bristol,  12  Pick.  553  ;  Farnum 
V.  Piatt,  8,  3B9  ;  'Williains  v.  Safford,  7  Barb. 
309. 


(2)  Henn's  case,  W.  Jones,  296. 

(3)  Taylor  v.  Whitehead,  Doug.  745. 

(4)  Comstock  «.  Van  Deusen,  5  Pick.  163 

(5)  lb. 

(6)  Absor  V.  Prencli,  2  Show.  28  ;  3  Kent, 
424. 

(7)  Capers  v.  Wilson,  3  McCord,  170. 

(8)  MaxweU  v.  McAtee,  9  B.  Mon.  20. 


(9)  Inhts.  4c.  V.  M'CuUoek,  10  Mass.  70  ; 
Beardslee  v.  French,  7  Conn.  125. 

(10)  Surrey  v.  Piggott,  Noy  R.  84 ;  Rider  v. 
Smith,  3  T.  R.  766;  Heigate  v.  Williams, 
Noy  R.  119  ;  Shury  v.  Piggot,  3  Bulstr.  340; 
Jordan  v.  Atwood,  1  Rolle's  Abr.  936;  Grant 
V.  Chase,  17  Mass.  447-8 ;  James  v.  Plant,  4 
Adol,  &  El.  749 ;  Clayton  v.  Corby,  2  Ad.  & 
Ell.  (N.  S.)  613 ;  Onlay  v.  Gardiner,  4  Mees, 
&  W.  496.  See  Kenyon  v.  Nichols,  1  R.  I. 
512. 


(o)  As  to  the  distinction  between  unity  of  seizin  and  unity  of  possession,  see  England  t. 
Wall,  10  Mees.  4  W.  699. 
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_  85.  One  purcliases  close  A,  to  which  is  annexed  a  way  of  neces- 
sity, over  close  B.  He  then  purchases  B,  and  then  C,  adjoining  A, 
and  through  which  he  may  pass  to  A.  He  then  sells  B,  not  reserving 
a  way,  and  afterwards  A  and  0.  The  purchaser  of  A  has  still  a  right 
of  way  over  B.(l) 

86.  The  owner  of  a  wood  and  a  close,  with  a  right  of  way  time  out 
mind  over  the  latter  to  the  former,  sells  the  close,  without  reserving 
such  right,  and  afterwards  sells  the  wood.  Inasmuch  as,  by  the  first 
conveyance  he  lost  his  own  right  of  way,  none  passes  by  the  second 
conveyance.(2) 

87.  It  has  been  held,  that  a  way  thus  extinguished  may  be  revived 
by  severance.  Thus,  where  a  man  died,  leaving  one  parcel  of  land,  to 
which  a  right  of  way  was  formerly  appurtenant,  and  another  parcel, 
over  which  the  way  passed  ;  and  the  former  was  allotted  to  one  heir 
and  the  latter  to  another;  held,  without  any  mention  of  the  way  it 
was  revived. (3) 

88.  It  has  been  suggested  that  such  severance  creates  a  new  way, 
instead  of  reviving  the  old  one.(4) 

89.  But  the  above  doctrine  has  been  since  denied.  Thus,  where  the 
owner  of  the  two  estates  devised  them  to  two  different  persons,  devising 
that  one  to  which  the  right  of  way  was  annexed,  unth  the  appurtenan- 
ces ;  held,  although  the  word  appurtenances  was.  sufBcient  to  pass  an 
easement,  yet,  as  the  way  was  absolutely  extinguished  in  the  hands  of 
the  devisor,  the  word  had  nothing  to  operate  upon. (5) 

90.  It  is  said,  that  the  use  of  a  way,  for  thirty  years  after  such  ex- 
tinguishment, is  sufficient  to  raise  a  presumption  of  a  new  grant  or  li- 
eense.(6) 

91.  As  a  previous  right  of  way  is  extinguished  by  unity  of  pos- 
session, so  a  right  of  way  cannot  be  founded  upon  actual  user,  at  a 
time  when  the  estate  on  which  it  is  charged,  and  that  to  which  it  is 
appurtenant,  belong  to  the  same  person.  If  a  passage  de  facto  was 
used  by  the  occupants  of  the  latter  over  the  former,  it  must  have  been 
merely  by  permission  of  the  owner  of  both.  The  same  rule  applies, 
where  one  person  occupies  at  the  same  time  two  estates  under  different 
landlords.     No  easement  can  in  such  case  be  derived  from  long  use. (7) 

92.  In  most  of  the  United  States,  provision  is  made  for  the  laying 
out  of  private  as  well  as  public  ways,  by  public  authority,  upon  the 
petition  of  a  party  interested  to  procure  such  way.  In  general,  it 
would  seem,  the  statutory  provisions  upon  the  subject  create  a  new 
right ;  but  in  Maryland,  whose  statutes  do  not  materially  differ,  as 
will  be  seen,  from  those  of  other  States,  the  laying  out  of  a  private 
way  is  held  not  to  create  any  new  right,  but  only  to  provide  an 
additional  means  of  acquiring  a  right;  hence,  although  a  penalty  is 
provided  for  obstructing  such  way,  an  action  on  the  case  still  ]ies.(8)(a) 


(1)  Buokby  v.  Ooles,  5  Taun.  311. 

(2)  Dell  V.  Babthorpe,  Cro.  Eliz.   300. 

(3)  Jenk.  Cent.  1  Ca.  37  ;  Pomfret  v.  Ri- 
croft,  1  Saun.  323,  n.  6;  Hazard  v.  Robinson, 
3  Mass.  276. 

(4)  Brook's  Abr.  Extinguishment,  15  ;  Man- 
ning V.  Smith,  6  Con.  289. 


(5)  "Whalley  -o.  Thompson,  1  B.  &  P.  371. 

(6)  Keyraer  ».  Summers,  Bui.  N.  P.  74. 

(7)  Gayefty  v.  Bethune,  14  Mass.  53 ;  Clay 
,  Thaekrah,  9  Carr.  &  P.  47. 

(8)  "Wright  V.  Freeman,  5  Har.  &  J.  467. 


(a)  The  acts  are  entitled  "  for  declaring  and  ascertaining"  private  ways. 
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93.  In  Massaohusetts,(l)  private  ways  may  be  laid  out.  Where 
four  or  more  persons  are  proprietors  of  a  private  way  or  bridge,  any 
three  of  them  may  take  measures  for  organizing  such  owners  into  a 
quasi  corporation,  having  power  to  appoint  officers,  assess  taxes,  &c. 
In  Kentucky,  private  pass-ways  may  be  laid  out ;  in  Arkansas,  cart- 
roads ;  in  Illinois,  car*  roaols ;  in  Ehode  Island,  t^nyil-ways;  in  Delaware, 
Maine(a)  and  Connecticut,  private  ways.  So,  in  New  York  and  Michi- 
gan,(6)  statutes  provide  that  a  way  may  be  laid  out  for  the  benefit  of  the 
applicant,  his  heirs  and  assigns,  and  to  be  usedonlyfora  road.(2)  In  Mich- 
igan, the  owner  or  occupant  of  the  land  may  use  the  way,  if  he  gave  no- 
tice of  his  intention  so  to  do,  before  the  assessment  of  damages.  In  New 
Jersey,(.3)  a  private  road  may  be  laid  out  from  a  person's  land  to  mill, 
market,  a  public  landing  or  public  road.(c)  The  way  shall  be  repaired 
by  the  party  who  petitions  for  it,  and  others  who  commonly  use  it. 
In  the  same  State,  a  hy-road,  used  as  such,  though  not  lawfully  laid 
out,  if  obstructed,  may  be  laid  open  as  a  private  way.  In  Maryland, (4) 
private  roads  or  ways  may  be  laid  out  from  farms,  &c.,  to  church,  mill, 
market,  ferries,  court-houses  and  highways,  but  not  through  any  gar- 
den, yard,  orchard  or  meadow.  The  applicant  is  bound  to  repair  such 
way.  Another  act  provides  for  the  laying  out  of  a  way  to  a  quarry  or 
mine.  In  Pennsylvania,  private  roads  may  be  laid  out  from  dwellings 
or  plantations  to  a  highway,  or  place  of  necessary  public  resort,  or  to  a 
private  way  leading  to  a  highway.  In  this  State,  it  has  been,  held, 
that  a  road  of  this  description  is  to  be  distinguished  from  a  mere  right 
of  way.  The  former  is  more  inconvenient  to  the  owner  of  the  land 
than  the  latter.  Hence,  where  A  has  a  right  of  way  over  B's  land, 
and  A,  with  others,  by  petition  procures  a  private  road  to  be  laid  out 
over  the  same  land,  B  is  entitled  to  damages.(5) 

94.  In  North  Carolina,  (6)  a  person  may  procure  the  laying  out  of  a 
cart  or  wagon  way,  to  a  road,  ferry,  bridge  or  landing,  which  shall  be 
free  to  all  who  travel  on  horseback,  or  in  carts  or  wagons.  In  South 
Carolina,  private  paths  may  be  laid  out.  In  the  same  State,  there  is  a 
class  of  ^roads  called  settlement  roads.    Such  a  way  is  spoken  of,  as  be- 


(1)  Mass.  Rev.  St.  240-8  ;  St.  1837,  27  ; 
1842,  226;    1843,  261;    1853,  968. 

(2)  Illiu.  Rev.  L.  544;  2  Pirt.  Dig.  294; 
R.  I.  L.  287;  2  Smith's  St.  610;  Con.  St. 
301 ;  1  N.  T.  Rev.  St.  517  ;  Mich.  L.  395-6; 
Dela.  St.  471-2;  (Nelson,  Ch.  J.,  dissen. ;) 
Ark.  Rev.  Sts. ;  Kent  v.  Mountjoy,  3  B. 
Monr.   302. 


(3)  1  ¥.  J.  L.  616-20-1. 

(4)  1  Md.  L.  567  ;  Md.  St.  1834,  ch.  253; 
lb.  1832,  ch.  292.  See  Owinga  v.  Worthing- 
ton,  10  Gill  &  J.  283. 

(5)  Parke  &  John.  688 ;  Ashm.  417;  Po- 
copson,  &o.,  4  Harr.  15. 

(6)  1  N.  a  Rev.  St.  546-7. 


(a)  In  this  State,  public  range-ways  are  also  recognized,  and  it  is  held  that  lands  reserved 
for  public  range-ways  do  not  differ  from  other  lands  in  regard  to  the  right  of  the  public  to 
use  them.     Small  v.  Pennell,  31  Maine,  267. 

(6)  In  this  State,  it  has  been  doubted  whether  the  constitution  authorizes  the  laying  out 
of  a  way  over  land  of  one  man  for  the  benefit  of  another.  Reynolds  v.  Reynolds,  15 
Conn.  83. 

(c)  This  is  not  a  private  way  at  common  law,  but  open  to  the  public,  and  to  be  pleaded 
as  a  highway.     Perrine  v.  Parr,  2  N.  J.  356.. 

Upon  an  application  for  a  private  road,  the  judgment  of  the  Court  of  Common  Pleas  is 
conclusive,  as  to  the  setting  up  of  the  advertisements  according  to  law,  but  not  as  to  the 
sufficiency  of  the  advertisements  themselves;  and  the  Supreme  Court  will  look  Into  their 
contents,  to  see  that  they  give  notice  to  all  concerned.  Hoagland  v.  Culvert,  1  Spen- 
cer, 387. 

The  judgment  of  the  court  below,  that  the  advertisements  were  signed  in  the  proper 
handwriting  of  the  applicant,  is  conclusive.    lb. 
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ing  used  hy  the  neighborhood,  by  permission  or  acquiescence  of  the 
owner,  rather  than  a  public  highway,  that  every  one  may  pass.  In 
that  State,  it  is  remarked,  the  old  roads  were  laid  out  by  accident  or 
convenience,  without  public  authority,  and  afterwards  changed  or  dis- 
continued as  population  increased,  or  convenience  required.  Every 
person  is  at  liberty  to  make  a  road  through  unenclosed  land,  or  to  pass 
and  hunt  upon  it ;  and  such  use  will  not  be  held  adverse.(l)  In 
Georgia,  a  settlement  road  or  private  way,  or  a  private  path  from  a  settle- 
ment to  a  highway  or  landing-place,  may  be  laid  out  on  application  of 
an  in  dividual. (2) 

95.  In  Alabama,(3)  where  no  part  of  a  person's  land  touches  the 
highway,  the  county  court  may  lay  out  a  private  way,  not  more  than 
fifteen  feet  wide,  which  the  party  applying  for  it  shall  be  bound  to 
keep  open  and  in  repair. 

96.  in  Indiana,  a  cart-way  may  be  laid  out  by  public  authority,  not 
more  than  eighteen  feet  wide,  to  a  plantation,  dwelling  or  highway. 
The  court  may  declare  such  way  to  be  a  common  cart-way,  and  it 
shall  be  open  to  the  public.  The  party  applying  for  the  way  shall  open 
it.(4) 

97.  In  Pennsylvania,  (if  it  can  be  done  without  inconvenience,)  New 
Jersey  and  Indiana,  the  land-owner  may  erect  swinging  gates  across 
the  way  ;  in  North  Carolina,  gates  or  bars.(5) 

98.  The  consent  of  the  owner  of  land,  to  the  laying  out  of  a  private 
road  across  it,  may  be  presumed  from  his  acquiescence,  and  the 
acquiescence  of  those  deriving  title  from  him,  in  the  uninterrupted  use 
of  the  road  as  a  private  road,  by  others,  for  upwards  of  forty  years.(6) 

99.  Such  consent  will  render  the  proceedings  for  laying  out  the 
road  valid.(7) 

100.  The  Pennsylvania  act  of  June  13th,  1836,  authorizing  the  lay- 
ing out  of  private  roads,  is  constitutional.(8)  So  the  right  of  way,  of 
necessity,  exists  in  all  cases,  in  which  an  individual  owns  land  sur- 
rounded by  other  lands,  excluding  it  from  any  public  highway.  The 
Missouri  act  of  March  17,  1845,  which  provides  a  mode  for  establish- 
ing such  right,  is  constitutional. (9)  So  an  act  of  this  nature  has  been 
held  constitutional  in  Delaware.(lO)  But  a  statute  in  Georgia  author- 
izing the  courts  to  grant  the  right  of  private  ways,  but  containing  no 
provision  for  compensation  to  the  land  owner,  was  held  unconstitu- 
tional and  void.(ll)  So,  in  New  York,  a  former  statute  of  this  nature 
was  held  unconstitutional. (12)  A  recent  act(13)  provides  for  an  applica- 
tion to  commissioners  to  lay  out  a  private  way,  who  are  to  call  a  jury 
to  assess  damages,  and  shall  take  into  account  the  discontinuance  «f  a 
public  road,  which  raised  the  necessity  of  the  private  way. 


(1)  Capers  v.  Wilson,  3  McCord,  170; 
Eowland  v.  Wolfe,  1  Bai.  58-9 ;  Lawton  v. 
Rivers,  2  MoCord,  452. 

(2)  Prince,  742-7. 

(3)  Aik.  Dig.  357. 

(4)  Ind.  Rev.  L.  449. 

(5)  Statutes  ubi.  supra. 

(6)  Miller  v.  Garlook,  8  Barb.  153. 


(7)  lb. 

(8)  Pocopaon,  &o,  4  Harris,  15. 

(9)  Snyder  v.  Warford,  11  Mia.  513. 

(10)  Hickman,  &o.,  4  Harring.  580. 

(11)  Brewer  v.  Bowman,  9  Geo.  37. 

(12)  Taylor  v.  Porter,  4  Hill,  140. 

(13)  N.  T.  Sts.  1853,  307. 
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WATS.     HIGHWATS. 


1.  How  laid  out;  power  how  restricted. 

2.  Title  10  the  soil  remains  in  former  owner. 
9.  Privileges  incident  to  a  highway. 

11.  Statutory  provisions  as  to  trees. 

12.  Analogy   between  highways  and  riv- 

ers ;  title  to  the  soil  of  the  road, 


whether  in  adjoining  owner. 
16.  Conveyance  bounded  by  highway. 

21.  Provisions  in  N.  Tork  and  Indiana. 

22.  Highway  by  dedication  and  user.    Ob- 

struction, abandonment,  etc. 
55.  Way  along  banks  of  rivers. 


1.  In  the  United  States,  high ways(a)  are  universally  laid  out  by  pub- 
lic authority.  Provision  is  everywhere  made  for  compensating  the 
owner  of  land  which  is  taken  for  this  purpose;  and  the  forms  of  pro- 
ceeding are  substantially  similar  in  all  the  States.(6)  In  some  of  them, 
certain  kinds  of  land  are  specially  exempted  from  liability  to  be  thus 
appropriated.  In  Massachusetts, (1)  burying  grounds  cannot  be  thus 
used  without  consent.  In  Indiana,(2)  a  road  shall  not  be  made  through 
an  enclosure  of  one  year's  standing  without  consent,  if  a  good  way  can 
be  had  elsewhere.  In  New  York,  a  road  shall  not  be  laid  out,  without 
consent,  through  any  orchard  or  garden,  of  four  years'  growth  or  cul- 
tivation ;  through  buildings,  fixtures,  or  erections  for  trade  or  manu- 
facture, or  yards  or  enclosures  necessary  thereto  ;  nor  through  enclosed,, 
improved  or  cultivated  land,  without  the  oath  of  twelve  Ireeholders  as 
to  its  necessity.(3)(c)  In  Maine,  a  highway  may  be  located  over  land 
granted  to  a  corporation  for  erecting  an  academy,  and  used  for  such 
purpose.(4)(d)  In  Massachusetts,  a  town-way  cannot  be  laid  out  be- 
tween high-water  mark  and  the  channel  of  a  navigable  river.  Such 
way  cannot  be  wanted  for  any  of  the  common  purposes  of  a  road,  and 
must  necessarily  more  or  less  obstruct  the  passage  of  the  stream.  The 
principle  is  the  same  as  that  which  prevents  the  laying  out  of  a  high- 
way across  a  river,  unless  licensed  by  the  legislature,  and  the  erection 
of  wharves  and  buildings,  by  an  individual  owner,  below  high  water 
mark,  in  such  way  as  to  obstruct  navigation.  Landing  places  some- 
times exist  by  immemorial  usage  on   the   banks,  and  perhaps  on  the 


(1)  Mass.    Eev.    St.    239.       See    St. 
Georgia,  1842,  38 ;   Me.  Rev.  St.  383. 

(2)  Ind.  Rev.  L.  446. 


of 


(3)  1  ¥.  T.  Rev.  St.  514. 

(4)  Trustees,  &c.  v.  Salmond,  2  Pairf.  109. 


(a)  A  street  in  a  town  or  city  signifies  a  public  highway.  Penny,  &c.  v.  Philadelphia,  16 
Penn.  79. 

(6)  See  Alexander  v.  The  Mayor,  &o.  5  Gill,  383.  A  town  cannot  discontinue  a  highway, 
during  pleasure,  reserving  the  right  to  reopen  it  without  paying  damages.  Such  reserva- 
tion is  void,  and  the  discontinuance  absolute.  Cheshire,  &c.  v.  Stevens,  10  N.  H.  133. 
To  grade  a  street  or  alley  already  dedicated  to  public  use,  is  not  an  exercise  of  eminent  do- 
main requiring  compensation,  if  done  skillfully  and  discreetly.  Taylor  v.  Tlie  City,  &o.  14 
Mis.  20. 

(c)  But  this  prohibition  does  not  apply,  where,  after  notice  of  a  contemplated  road,  » 
buiding  is  placed  in  the  route  of  such  road.  Carris  v.  Commissioners,  &o.,  2  Hill,  443.  See 
Clapper,  3  Hill,  458. 

(d)  So,  in  New  Hampshire,  land  occupied  by  a  building  is  not  exempt  from  this  liability. 
Peirce  V.  Somersworth,  10  N.  H.  369. 
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shores,  of  creeks  and  rivers;  but  towns  cannot  create  them  as  such,  or 
as  ways.(l)(a) 

2.  The  location  of  a  public  way,  over  the  land  of  an  individual,  gives 
to  the  public  an  easement,  which  the  owner  of  the  land  cannot  extin- 
guish or  interrupt.  But,  by' a  rule  said  to  be  settled  ever  since  the 
time  of  Edw.  IV,  the  soil  and  freehold  still  remain  in  the  latter,  and  he 
may  use  the  land,  above  or  below,  in  any  way  consistent  with  the  ease- 
ment. Thus  he  may  work  a  mine.  So,  also,  he  may  sink  a  drain  or 
water-course  under  the  land,  covering  it  securely.  So  he  may  recover 
the  land  in  ejectment,(6)  or  (it  seems)  maintain  trespass.(c)    And  when- 

(1)  Kean  v.  Stetson,  5  Pick.  492.     See  Pearaall  v.  Post,  20  Wend.  111. 

(a)  The  mere  fact  that  part  of  a  town-way,  laid  out  along  navigable  water,  is  below  high- 
water  mark,  is  no  defence  to  an  indictment  for  levying  a  nuisance  in  that  part  of  the  way 
which  is  above  high-water  mark.     Gloucester  v.  County,  Ac,  3  Met.  375. 

(6)  Ace.  Hancock  v.  Wentworth,  5  Met.  446.  It  has  been  held  in  Connecticut,  that 
though  the  public  have  a  mere  easement  in  a  highway,  yet  this  precludes  individual  pos- 
session. Hence  the  owner  of  the  soil  cannot  recover  possession,  subject  to  the  easement. 
This  would  involve  the  inconsistency  of  issuing  an  habere  facias  possessionem  in  favor  of  A, 
subject  to  the  possession  of  B.  Smith,  J.  examines  the  decision  of  Lord  Mansfield,  in  Good- 
title  V.  Alker,  1  Burr.  133,  that  ejectment  lies  in  such  case,  and  supposes  it  to  be  founded  in 
part  upon  the  peculiar  nature  of  this  action  in  England,  where  it  does  not  settle  the  title,  but 
is  merely  possessory.  He  remarks,  that  the  right  to  bring  such  action  is  not  requisite  to 
prevent  an  adverse  occupant  from  gaining  a  title;  for  while  the  easement  continues,  the 
statute  of  limitations  does  not  run.  (Doe  v.  Danvers,  7  B.  321.)  But  in  a  later  case  in 
that  State  it  is  decided,  that  the  proprietor  of  land  adjoining  a  highway  may  have  an  exclu- 
sive possession  and  seizin  of  the  soil  of  the  highway,  subject  to  the  public  easement ;  and, 
consequenjly,  may  be  dispossessed  and  disseized  thereof,  subject  to  such  easement.  Bead 
V.  Leeds,  19  Conn.  182.  Also  that  he  has  the  usual  remedies,  by  action  of  trespass  or  eject- 
ment, to  prevent  encroachments,  and  to  defend  his  rights  against  the  adverse  occupancy  of 
another.  lb.  In  trespass  quare  clausum,  it  appeared  that  the  hcfus  in  quo  was  in  the  public 
highway,  south  of  the  middle  line;  that  in  1842  the  defendant  took  a  deed  of  the  hcus  in 
quo,  went  into  possession,  set  out  trees,  enclosed  it  partly  by  a  fence,  and  had  ever  since 
used  and  occupied  it  exclusively  and  adversely.  The  plaintiff  claimed  title  by  virtue  of  a 
deed,  executed  in  1843,  purporting  to  convey  to  him  land  bounded  on  the  north  by  such 
highway.  Held,  1.  The  plaintiff's  grantor,  at  the  time  of  executing  the  deed,  was  ousted 
by  the  entry  and  possession  of  the  defendant,  and  such  deed  was  therefore  void,  under  the 
statute  against  selling  pretended  titles,  as  to  the  locus  in  quo;  2.  That  if  the  defendant,  and 
those  under  whom  he  claimed,  had,  for  more  than  fifteen  consecutive  years  before  the  com- 
mencement ofthis  action,  been  in  the  exclusive  and  adverse  possession  of  the  locus  in  quo, 
he  had  acquired  a  title  thereto,  as  to  individual  rights,  although  the  public  easement  still  re- 
mained. Read  v.  Leeds,  19  Conn.  182.  In  South  Carolina,  trespass  to  try  titles  lies  by  A, 
owning  land,  against  B,  having  a  way  over  it.  But  the  sheriff  gives  possession  subject  to 
the  easement.  Stiles  v.  Cnrtis,  4  Day,  330;  Jerman  v.  Mathews,  2  Bai.  271;  Adams  v. 
Emerson,  6  Pick.  59.  It  is  held,  that  ejectment  will  not  lie  for  a  street,  unless  the  occupa- 
tion thereof  is  «;Ao%  jraco7jsisfe;j<  with  the  public  easement.  Adams  v.  Saratoga,  &c.  11 
Barb.  414. 

The  same  point,  as  to  the  nature  of  the  title  acquired  by  an  appropriation  for  public  uses 
has  recently  arisen  in  the  case  of  railroads. 

In  New  Tork,  it  seems  that  a  railroad  corporation,  by  proceedings  duly  taken  under  its 
charter,  acquires  the  title  to  lands  appropriated  for  the  use  of  the  road.  Hunger  v.  The  To- 
nawanda,  &e ,  4  Comst.  349. 

And,  tliereibre,  where  cattle  escape  from  the  enclosure  of  the  owner,  and  stray  upon  the 
track  of  a  raih-oad,  they  are  trespassing  upon  the  lands  of  the  company.     lb. 

But  in  Vermont,  the  charter  of  a  railroad  provided,  that  the  company,  upon  complying 
with  the  conditions  upon  which  they  may  take  land  for  the  use  of  their  road,  shall  be 
"  seized  and  possessed  of  the  land."  Held,  this  does  not  make  them  owners  of  the  fee,  but 
gives  them  a  right  of  way  merely.  Hence,  although  the  charter  makes  no  provision  as  to 
maintaining  fences  upon  the  line  of  the  road,  the  general  law,  in  reference  to  the  obligation 
of  adjoining  landowners  to  maintain  the  division  fences  between  them,  does  not  apply,  but 
the  obligation  rests  primarily  upon   the  company ;  and,  until  they  have  either  built  the 

(c)  It  has  been  held  otherwise  in  Massachusetts,  with  regard  to  a  town  way.  Mayhew  v. 
Norton,  17  Pick,  357. 
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ever  the  way  is  discontinued,  the  land  reverts  to  him  free  of  incum- 
brance. It  is  said  to  be  a  common  practice  for  the  owners  of  water- 
mills,  or  of  sites  for  water-mills,  to  sink  water-courses,  for  the  use  of 
their  mills,  in  their  own  land  under  highways.  In  such  cases,  the  party 
is  bound  to  make  and  keep  in  repair  a  way  over  the  water-course.  If 
he  does  not,  he  may  be  indicted  for  a  nuisance,  and,  upon  convictiop, 
the  nuisance  may  be  prostrated  by  filling  up  the  wjter-course,  if  he 
shall  not  make  a  convenient  way  over  it.  If  a  highway,  on  the  other 
hand,  be  located  over  water-courses,  either  natural  or  artificial,  the 
public  cannot  shut  them  up,  but  may,  if  necessary,  divert  them,  and 
erect  bridges  over  them,  which  it  will  be  bound  to  keep  in  repair.(a) 
Upon  the  principle  above  stated,  to  an  action  upon  a  bond  given  for 
the  conveyance  of  land,  it  is  no  defence,  that  a  highway  has  been  since 
located  over  the  land.  But  this  fact  may  be  considered  upon  a  hearing 
in  equity,  to  reduce  the  damages.  So  it  is  no  breach  of  the  covenants 
of  seizin  and  a  right  to  convey,  that  a  highway  passes  over  the 
land.(l)(6) 


(1)  Cooke  V.  Green,  11  Price.  736;  1  RoUes 
Abr.  392,  B ;  2  Inst.  705  ;  Lade  v.  Shepherd, 
Str.  1004;  Grose  v.  West,  1  Taun.  39;  Good- 
title  «.  Alker,  1  Burr.  133,  143  ;  Corlelyon  v. 
Tan  Brandt,  2  John.  Sol ;  Jackson  v.  Hatha- 
way, 15,  447 ;  Makepeace  v.  Worden,  1  N. 
H.  16  ;  Peoku.  Smith,  1  Conn.  103;  Witter 
V.  Harvey,  1  McCord,  67  ;  3  Md.  L.  83  ;  Com. 
V.  Peters,  2  Mass.  127  ;  Perley  v.  Chandler, 
6,  454 ;  Fairfield  v.  Williams,  4,  427 ;  Stack- 
pole  v.  Healey,  16,  33;  Robbins  v.  Borman, 
1  Pick.  122  ;  M'Donald  v.  Lindall,  3  Rawle, 


495  ;  Whitbeok  «.  Cook,  15  John.  483 ;  May- 
or, &c.  V.  Steamboat,  &c.,  Charl.  342  ;  Nichol- 
son V.  Stookett,  1  Walk.  67  ;  John,  &o..  Streets, 
19  Wend.  659;  Doe  v.  Pearsey,  7.  B  &  0. 
304 ;  Dygert  v.  Schenck,  23  Wend.  446  ; 
Trustees,  &e.  v.  Auburn,  &o.,  3  Hill,  567; 
Union,  ko..v.  Robinson,  5  Whar.  18;  Wooa- 
ter  V.  Butler,  13  Conn.  309  ;  Rowe  v.  Gr.inite, 
&o.,  21  Pick.  344;  Bosley  v.  Susquehanna,  3 
Blaud,  67  ;  Leavitt  v.  Towle,  8  N.  H.  96. 
See  Willard  v.  Newbury,  22  Verm.  458. 


fences,  or  paid  the  land  owner  for  doing  it,  a  sufficient  length  of  time  to  enable  him  to  do  lti 
the  mere  fact  that  cattle  get  upon  the  road  from  the  land  adjoining,  is  no  ground  for  im- 
puting negligence  to  the  owners  of  the  cattle.     Qnimby  v.  Vermont,  &c.,  23  Term.  387. 

In  New  York,  upon  the  same  principle  with  tliat  above  stated,  where  private  property  is 
taken  for  public  use  by  a  municipal  corporation,  in  the  exercise  of  the  right  of  eminent  do- 
main delegated  by  the  State,  and  the  estate  which  the  corporation  is  authorized  to  take  is  a 
fee-simple  absolute,  for  which  full  compensation  is  made;  the  property  does  not  revert  to  the 
owner,  in  case  the  use  thereof  for  public  purposes  is  discontinued.  And  property  taken  by 
such  corporation,  for  an  aknshouse  is  not  subject  to  the  same  rule,  as  property  taken  for  a 
road  by  a  turnpike  company.     Heyward  v.  The  Mayor,  &c.,  8  Barti.  486. 

In  Illinois,  the  title  even  to  streets  and  alleys  may  revert  to  the  original  proprietor,  on  the 
destruction  of  the  corporation,  or  on  abandonment  of  the  ground  appropriated  to  them ; 
but,  until  such  reversion,  the  fee  is  out  of  the  original  proprietor.  Hunter  v.  Mid- 
dleton,  13  lUin.  50. 

But  when  land  is  dedicated  to  the  public  for  a  particular  purpose,  it  may  be  improved  and 
controlled  for  such  purpose,  but  not  aliened  or  sold.     City,  &o.  v.  Illinois,  &o.,  12  111.  38. 

(a)  See  Water-course.  Also,  Mass.  St.  1841,  205.  If  the  owner  of  land  over  which  a 
road  passes,  dig  a  raceway  across  it,  and  build  a  bridge,,  he  is  liable  for  any  damage  arising 
from  want  of  repairs  upon  such  bridge.     Dygert  v.  Schenck,  23  Wend.  446. 

(6)  One  owning  the  soil  of  a  street,  in  a  populous  town,  may  lawfully  erect  buildings  and 
fences  on  the  line  of  the  street,  with  doors  and  gates,  which,  when  opened,  will  swing  over 
it.  So,  in  constructing  such  buildings,  he  may  place  the  building  materials  and  the  soil  dug 
from  the  cellar  in  the  street,  not  improperly  obstructing  it,  and  removing  them  in  reasonable 
time ;  or  spread  earth  on  the  street,  for  the  purpose  of  improving  it  as  a  way ;  or  allow 
horses  and  carriages  occasionally  to  stand  in  thie  street  against  or  near  a  house.  O'Linda  v. 
Lothrop,  21  Pick.  292.  But,  in  the  city  of  New  York,  the  city  corporation  take  the  legal 
title  to  the  land  of  the  streets,  for  all  purposes  of  managing  them  as  streets,  prescribing  the 
width  of  streets  and  side-walks,  granting  the  use  of  parts  of  them  for  private  purposes, 
and  for  the  erection  of  sewers  and  vaults.    Drake  v.  Hudson,  &c.,  7  Barb.  508. 

Owners  of  property  on  streets  in  a  city  have  an  interest  in  maintaining  them  in  their  in- 
tegrity, but  the  right  only  extends  to  their  use  as  public  streets  and  highways,  and  does  not 
give  such  owners  any  private  or  exclusive  right  in  the  enjoyment  of  them,  diSerent  from 
that  of  other  citizens.     Drake  v.  Hudson,  &o.,  7  Barb.  508. 
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3.  The  right  of  passage  over  a  highway  does  not  involve  the  right 
in  any  member  of  the  community  claiming  the  easement,  to  turn  his 
cattle  upon  the  road  for  the  purpose  of  grazing.  Hence,  if  the  cattle 
pass  from  the  highway  upon  adjoining  land,  though  unfenced,  the 
owner  of  the  land  may  maintain  trespass  against  the  owner  of  the  cattle. 
But  if  cattle,  used  in  the  making  of  a  road,  stray  on  unfenced,  adjoin- 
ing land,  against  the  will  of  a  person  using  them,  trespass  does  not  lie  ; 
as  where  the  act  is  done  in  the  necessary  turning  of  the  forward 
cattle  (1) 

4.  It  is  said,  the  legislature  might  enact  that  the  future  location  of 
highways  should  vest  the  ownership  of  the  soil  in  the  public,  and  com- 
pensate the  owner  accordingly.  But,  it  is  doubted,  whether  they 
could  constitutionally  divest  such  owner  of  any  remaining  rights,  in 
the  soil  of  a  way  previously  laid  out ;  as,  for  instance,  by  interfering 
with  a  fruit  tree,  which  serves  at  once  for  ornament,  shade  and  profit, 
and  is  no  nuisance  to  the  way. (2) 

5.  A  conveys  land  to  B,  reserving  a  certain  highway  over  the  land, 
to  be  kept  open  forever.  B  conveys  to  C,  bounding  on  the  highway. 
The  road  is  afterwards  discontinued,  and  B  brings  a  writ  of  entry 
against  C,  for  the  land  over  which  it  passed.  Held,  the  clause  in  A's 
deed  did  not  reserve  to  him  a  title  to  the  soil  of  the  highway,  but  was 
merely  a  declaration  that  the  way  was  to  continue,  or  intended  to  guard 
him  from  liability  as  for  an  incumbrance  ;  that  the  soil  passed  to  B,  and, 
on  the  discontinuance  of  the  road,  he  held  it  free  from  the  public  ease- 
ment ;  but  that  having  bounded  on  the  road  in  his  conveyance  to  0, 
B  had  no  right  to  interrupt  the  use  of  it  by  C  as  a  way.  The  defend- 
ant having  pleaded  nul  disseizin,  the  demandant  had  judgment.  It 
would  have  been  otherwise,  if  the  defendant  had  pleaded  a  special 
non-tenure  claiming  a  mere  right  of  passage. (3) 

6.  The  town  of  Charlestown,  after  the  great  fire  in  that  place,  laid  it 
out  into  new  streets  and  squares.  The  legislature  afterwards  confirmed 
this  laying  out,  providing  a  compensation  to  land-owners  by  appraise- 
ment, and  prohibiting  them  from  bringing  actions  for  the  recovery  of 
the  land  or  of  damages.  The  town  laid  out  streets  over  the  land  of  A, 
compensating  him  therefor.  Afterwards  the  legislature  ceded  to  the 
United  States  land  in  Charlestown  for  a  JSTavy  Yard,  the  value  to  be  as- 
certained by  a  jury.  Land  of  A  was  taken  and  paid  for.  The  inquest 
of  the  jury  described  his  lots  as  abutting  on  the  streets ;  and  one  lot, 
which  had  buildings  upon  it,  with  the  appurtenances-.  Afterwards  the 
town  by  vote  granted  the  streets  to  the  United  States,  A  protesting  at 
the  town  meeting  against  it,  on  account  of  his  rights  to  the  advantage 
of  said  streets.  Held,  by  the  first  act  of  the  legislature,  A's  right  in 
the  soil  did  not  pass,  but  only  a  public  easement,  notwithstanding  the 
clause  prohibiting  any  action,  the  act  being  both  at  common  law  and  by 
the  constitution  of  Massachusetts  in  derogation  of  private  right,  and 
therefore  to  be  construed  strictly ;  that  A's  right  to  the  soil  did  not 
pass  by  the  inquest  of  the  jury  under  the  vote  of  the  town,  by  virtue 
of  the  word  appurtenances,  because  in  general  land  cannot  be  appurte- 
nant to  land,  and  moreover  the  lots  were  described  as  abutting  on  the 


(1)  Stackpole  v.  Healy,  16  Mass.  33  ;  Cool 
».  Crommet,  1  Shepl.  250.  (See  1  Swift,  lOT; 
Stevens  v.  "Whistler,  11  K  51 ;  Dut.  72.) 


(2)  Stackpole  v.  Healy,  16  Mass.  36-1, 

(3)  Alden  v.  Murdock,  13  Mass.  256. 
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Street ;  and,  the  streets  being  discontinued  by  the  cession  of  the  town 
to  the  United  States,  that  A  regained  his  original  title  to  the  soil,  over 
which  they  passed.(l) 

7.  It  is  said  to  have  been  the  practice  formerly  in  Connecticut,  for 
the  selectmen  of  a  town  to  sell  useless  portions  of  a  highway.  But 
such  conveyance  is  declared  to  be  void. (2) 

8.  Upon  the  principle  that  the  public  does  not  own  the  soil  of  a 
highway ;  where  a  canal  is  laid  out  under  an  act  of  the  legislature, 
which  provides  for  the  payment  of  damages  to  all  owners  of  land 
through  which  it  passes;  the  town,  bound  to  maintain  a  road  traversed 
by  such  canal,  has  no  claim  for  compensation  under  the  act.  And,  on 
the  other  hand,  where  a  railroad  is  laid  out  over  a  highway,  the  owner 
of  the  soil  over  which  the  latter  passes  is  entitled  to  compensation.(3) 

9.  The  grant  of  a  turnpike{a)  privilege  passes  not  only  an  easement 
for  the  road  itself,  but  also  so  much  land  as  is  necessary  for  purposes  con- 
nected therewith,  as,  for  instance,  for  a  toll-house,  and  a  cellar  under 
it ;  as  also  a  well  for  the  use  of  the  family.  But  the  owner  of  the  soil 
may  bring  trespass  against  a  servant  of  the  corporation  for  taking  the. 
herbage  upon  the  road.  Thus  where,  before  the  turnpike  was  made, 
the  soil  consisted  of  marsh  land,  and  the  travelled  part  of  the  road  was 
made  by  cutting  up  the  sods  of  the  contiguous  marsh  land  on  either 
side,  the  travelled  part  being  raised  and  separated  from  the  marsh  on 
each  side  by  a  railing ;  so  that  no  traveller  could  pass  upon  the  land 
outside  of  the  railing;  held,  the  owner  of  the  soil  might  might  main- 
tain trespass  against  a  servant  of  the  corporation  for  cutting  thatch 
upon  this  untravelled  part  of  the  road.(4)(6) 

10.  It  is  an  indictable  nuisance  to  continue  within  the  limits  of  a 
turnpike,  buildings  previously  erected  there,  though  upon  a  part  out  of 
the  travelled  path,  and  from  which  a  high  bank  was  taken  down,  in 
order  to  erect  them.(5) 

11.  In  New  York  and  Michigan,  the  owner  of  land,  traversed  by  a 
highway,  is  especially  authorized  to  set  out  trees,  and  to  sue  for  any  in- 
jury done  to  them.     Such  owner  is  declared  to   be  proprietor  of  all 


(1)  U.  S.v.  Harris,  1  Sumn.  21. 

(2)  Barlchamaled  v.  Case,  5  Conn.  528. 

(3)  Millbury  v.  Blackstone,   &c.,    8  Pick. 
473  ;  Trustees,    &o.  v.  Auburn,   &c.,  3   Hill, 


567. 

(4)  Tucker  v.  Tower,  9  Pick.  109;  Adams 
V.  Emerson,  6  Pick.  57. 

(5)  Com.  V.  Wilkinson,  16  Pick.  175. 


.  (a)  A  turnpike  is  a  highway,  and,  as  such,  it  is  an  indictable  nuisance  to  obstruct  it. 
Com.  V.  Wilkinson,  16  Pick.  175.  A  grant  may  be  presumed  from  use,  for  a  turnpike  to 
pass  over  a  highway.     Penton,  &,a.  v.  Bishop,  11  Verm.  198. 

(6)  A  town  may  dig  the  soil  and  use  the  timber  and  other  materials,  found  within  the 
limits  ofa  highway,  in  a  reasonable  manner,  for  the  purpose  of  making  and  repairing  the  road, 
or  bridges  upon  it.     Felch  v.  Gilman,  22  Verm.  38. 

A  surveyor  of  highways  cannot  appropriate  any  land  without  the  bounds  of  the  road.  He 
has  no  authority  to  make  a  ditch  through  adjoining  improved  lands,  for  the  purpose  of  having 
water  turned  off  from  the  highway,  however  important  to  Ihe  public  it  may  be  to  have  it 
done ;  and  for  such  an  act  the  owner  of  the  land  may  maintain  trespass  against  him.  Plum- 
mer  v.  Sturtevant,  32  Maine,  325. 

Questions  have  recently  arisen,  in  regard  to  the  use  of  highways  for  the  tracks  of  railroads.  _ 
It  has  been  held,  that  to  allow  a  street  in  a  city  to  be  used  for  a  railroad  track,  either  upon 
its  natural  surface,  or  by  tunnelling,  Is  not  a  misapplication  of  it;  provided,  such  use  does 
not  interfere  with  the  free  and  unobstructed  use  of  it  by  the  public,  as  a  highway  for  pas- 
sage and  repasaage.     Adams  v.  Saratoga,  &,c.,  11  Barb.  414. 

The  temporary  inconvenience  to  which  the  adjoining  proprietors  are  subjected,  while  the 
work  of  excavation  and  tunnelling  is  going  on,  is  deimnum  dbseqm  ivjwia,  and  will  not  en- 
title an  individual  to  damages.     Plant  v.  Long  Island,  &e.,  10  Barb.  26. 
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trees  standing  or  lying  on  the  land,  except  those  necessary  for  the  re- 
pair of  the  highway  or  bridge.(l)(a) 

12.  Chancellor  Kent  says,(2)  there  is  a  perfect  analogy  between  the 
ownership  of  the  soil  bounding  a  river  not  navigable,  and  that  of  the 
soil  bounding  a  highway.(6)  In  each  case,  the  right  of  property  is  pre- 
sumed to  extend  to  the  centre  of  the  stream  or  of  the  road,  subject  to 
the  public  rigljt  of  passage.(c) 

13.  In  Connecticut,  the  question,  as  to  the  ownership  of  the  soil  over 
which  a  highway  passes,  has  been  the  subject  of  elaborate  discussion, 
leading  to  different  conclusions  on  the  part  of  the  several  judges  com- 
posing the  court.  Smith,  J.,  was  of  opinion,  that  the  fee  of  a  highway 
belongs  to  the  owner  of  the  adjoining  land,  upon  the  presumption  that 
he  furnished  the  land  used  for  such  highway  ;  and  that  in  the  trans- 
mission of  the  adjoining  land  through  successive  owners,  the  fee  of  the 
road  passes  as  parcel  of  and  appurtenant  thereto  ;  especially  where  the 
grantees  are  bounded  on  the  highway.(£5)  Swift,  J.,  adopts  the  same 
views.  He  remarks,  that  the  proposition  that  the  adjoining  owner  has  the 
fee  of  the  road,  means  the  owner  at  the  present  time,  not  those  who  were 
proprietors  when  the  way  was  laid  out,  or  their  representatives ;  nor 
does  it  make  any  difference,  that  ancient  proprietors  of  towns  granted 
the  lands  and  reserved  the  ways ;  for  the  grant  and  reservation  make 
one  transaction,  and  pass  the  fee  of  the  road.  There  may  be  cases 
where  the  whole  of  a  man's  land  is  taken  for  a  way.  But  these  are  few, 
and  do  not  vary  the  general  principle.  A  conveyance,  bounded  on  a 
river  not  navigable,  passes  the  soil  of  the  river  as  appurtenant.  So  an 
existing  way  passes  under  the  head  of  appurtenances.  Hence,  the  soil 
of  a  highway  passes  as  appurtenant  to  adjoining  land.  A  contrary 
principle  would  allow  injuries  to  the  soil,  trees,  &c.,  for  which  no  one 
could  sue ;  the  heirs  of  ancient  proprietors  being  generally  unknown. (4) 
Baldwin,  Eeeve  and  Edmond,  Justices,  and  Mitchell,  Ch.  J.,  did  not 
concur  in  these  views;  but  the  whole  court  decided,  that  where  the 
proprietors  of  a  township  more  than  a  century  before  appropriated  land 
for  a  road,  laying  out  and  selling  adjoining  land  as  bounded  thereon, 
and  the  road  had  been  used  for  nearly  a  century,  but  was  now  no  longer 
needed,  and  inclosed  by  the  owner,  the  adjoining  proprietors  could  not 
maintain  ejectment  for  the  soil. (5) 


(1)  1  N.  T.  Rev.  St.  525 ;  Mich.  L.  397-8. 

(2)  3  Kent,  432.    See  "Webber  v.  Eastern, 
&e ,  2  Met.  14'7. 

(3)  Stiles  11.  Curtis,  4  Day,  332-3  ;   (8  Hen. 


1,  5.)    See  also,  Buel  v.  Clark,  1  Root,  49 ; 
Brown  v.  Freeman,  lb.  118. 

(4)  lb.  336-7-8. 

(5)  lb.  328. 


(a)  The  same  principle  applies  to  a  private  way  as  to  a  highway,  in  regard  to  the  owner- 
ship of  the  soil  by  an  adjoining  proprietor.  Thus,  where  A  and  B,  adjoining  owners  of  land, 
have  a  right  of  way  over  a  dam  between  them,  if  each  owns  to  the  centre  of  the  dam,  and  A 
erects  a  gate  or  fence  across  it,  B  may  have  an  action  of  trespass  to  try  titles  against  him. 
Jerman  v.  Mathews,  2  Bai.  271. 

(6)  Navigable  streams  in  the  United  Slates,  are  declared  by  Act  of  Congress  to  be  high- 
ways.    Gord.  Dig.  318. 

(c)  There  is  another  point  of  analogy  between  highways  iy  land  amd  hy  water'.  The  legis- 
lature has  authority  to  lay  out,  and  to  discontinue  or  change  the  course  of  a  highway.  So, 
also  they  may  alter  the  direction  of  a  river,  whore  the  public  good  so  requires.  Spring  y. 
Russell,  7  Greenl.  290-1.  A  public  canal  or  stream  is  a  highway.  Bosley  v.  Susquehanna, 
Ac,  3  Bland,  65.  See  Clay,  594;  Miss.  L.  112 ;  Cox  v.  The  State,  3  Blaokf.  196.  Neither 
the  riparian  owner,  the  legislature  of  the  State,  nor  the  Congress  of  the  United  States,  can 
interrupt  the  public  use  of  a  navigable  river,    3  Blaokf.  196. 
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14.  The  presumption,  that  owners  of  land  upon  opposite  sides  of  a 
road  own  each  to  the  centre,  is  inapplicable,  where  a  different  original 
ownership  is  proved. 

15.  A  and  B  were  adjoining  owners  of  land  over*vhich  a  highway 
was  laid  out.  A  encloses,  and  occupies  for  twenty-eight  years,  a  por- 
tion of  the  way  not  used,  upon  his  own  side.  Held,  his  adverse  posses- 
sion did  not  extend  beyond  the  enclosure,  and  that  B  still  owned  to  the 
centre  of  the  original  highway .(1) 

16.  It  is  the  general  rule,  that  a  conveyance  of  land,  bounded  on  the 
highway,  gives  a  title  to  the  centre  of  the  road,  if  the  land  belongs  to 
the  grantor,  and  unless  it  is  expressly,  or  by  necessary  implication,  re- 
served. Such  reservation  may  arise  from  bounding  the  land  on  the 
side  or  edge  of  the  road. (2)  The  question,  whether  in  a  conveyance  of 
land  abutting  upon  a  highway,  the  highway  does  or  does  not  pass,  is 
said  to  be  in  all  cases  a  matter  of  construction  and  intention  merelj',  to 
be  determined  from  the  language  and  surrounding  circumstances ;  but 
the  presumption  is,  that  the  parties  did  intend  to  include  the  high- 
way.(3)  Thus,  the  owner  of  a  village  lot,  bounded  by  a  street,  \s  prima 
facie  the  owner  to  the  centre  of  the  street.(4) 

17.  Tenants  in  common  make  partition  of  land  traversed  by  a  road, 
assigning  to  each  the  land  on  the  respective  sides  of  the  road,  and  bound- 
ing each  part  by  the  road.  Held,  no  intention  appeared  to  divide  a  part 
of  the  land  covered  by  the  road,  and  therefore  it  remained  undivided. (5) 

18.  A  warrant  to  commissioners  directed  them  to  appraise  and 
divide  all  the  estate  of  the  party  named.  Their  return  states  an  ap- 
praisement and  division  of  all,  describing  each  parcel,  and  those  ad- 
joining a  highway  as  bounded  on  it.  Held,  the  property  of  the  road 
passed  to  the  respective  owners  on  each  side.(6) 

19.  A  conveys  to  B,  by  warranty  deed,  land  traversed  by  a  road, 
"  saving  and  excepting  said  highway."  The  soil  of  the  road  passes, 
and  B  may  have  an  action  for  the  continuance  of  a  building,  erected 
before  the  conveyance,  on  a  part  of  the  road  not  travelled. (7) 

20.  The  owner  of  a  narrow  strip  of  land,  and  also  of  land  adjoining 
it  on  the  north  and  south,  conveyed  to  one  person  two  lots,  one  of 
which  was  described  as  bounded  south  on  a  street,  the  other  north  on 
an  intended  street,  meaning  by  street  the  above-mentioned  strip  of  land. 
Held,  the  fee  thereof  did  not  pass,  but  a  right  of  way  did  pass,  by  im- 
plication or  by  estoppel. (8) 

20  a.  So,  where  the  owner  of  land  conveys  a  lot  by  its  number, 
according  to  a  plan,  which  delineates  a  street  with  lots  adjoining,  the 
fee  which  the  purchaser  takes  is  limited  to  the  lines  of  the  lot  as  ex- 
hibited on  the  plan,  and  does  not  embrace  any  part  of  the  street.  The 
conveyance,  however,  gives  him  by  implication  or  estoppel,  a  right  of  way 


(1)  Watrous  v.  Southworth,  5  Conn.  305  ; 
(Headlam  v.  Headley,  Holt,  463.  See  Steel 
V.  Prickett,  2  Star.  463  ;  Doe  v.  Pearsey,  1  B. 
&  0.  304 ;  Lofft,  358 ;  Grose  v.  West,  1  Taun. 
39.) 

(2)  Stevens  v.  Whistler,  11  E.  51 ;  3  Kent, 
433 ;  Peck  v.  Smith,  1  Conn.  103.  (But  see 
p.  37,  sec.  5.)  See  also,  Chatham  v.  Brainard, 
11  Conn.  60 ;  Champlin  v.  Pendleton,  13,  23  ; 
Johnson  v.  Anderson,  18  Maine,  76 ;  Child  v. 
Starr,  4  Hill,  369 ;  Soratton  v.  Brown,  4  B.  & 


C.  485  ;  8  N.  H.  96  ;  Russell^.Lode,  1  Greene, 
(Iowa,)  566;  Adamsw.  Saratoga,  &c.,  11  Barb. 
414. 

(3)  Buck  V.  Squires,  22  Term.  484. 

(4)  Adams  v.  Rivers,  11  Barb.  390. 

(5)  Sibley  v.  Holden,  10  Pick.  249. 

(6)  Bucknam  v.  Buoknam,  3  Pairf  463. 
(1)  Peck  W.Smith,   1   Conn.   103;  Hart «. 

Chalker,  5,  311. 
(8)  O'Linda  v.  Lothrop,  21  Pick.  292. 
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in  the  street,  and  any  erection  made  upon  the  street,  by  which  his  use 
of  it  for  a  passage-way  is  obstructed,  is  an  invasion  of  his  right;  and, 
until  an  easement  in  the  street  has  been  acquired  by  the  public,  he 
may  treat  such  invasion  as  a  private  nuisance,  and  maintain  an  action 
for  the  damage.(l) 

20  b.  But  where  the  proprietor  of  land  grants  a  private  way  across 
it,  of  a  specified  direction  and  width,  and  afterwards  conveys  the  land 
on  one  side  of  such  way,  bounding  it  by  the  line  of  the  way ;  it  seems 
the  grantee  of  such  land  takes  no  fee  in  any  part  of  the  strip  of  land 
covered  by  the  right  of  way.  Nor  by  virtue  of  his  deed,  does  he  take 
in  such  strip  any  easement  or  any  right  of  way  by  necessity. (2) 

20  c.  Wiaere  a  lot  conveyed  by  deed  is  described  as  bounded  "  south- 
erly on  the  northerly  line  or  side  of  T  B's  lane,"  the  grantee  cannot 
claim  to  the  middle  of  the  lane ;  especially  if  the  lengths  of  the  sides  of 
the  lot  limit  it  to  the  northerly  side  of  the  ]ane.(8) 

20  d.  The  grant,  in  such  deed,  of  the  use  and  privilege  of  the  lane, 
until  the  mayor,  &c.,  should  cause  streets  to  be  opened  through  or 
adjoining  the  lot,  is  evidence  of  an  intent  not  to  grant  the  title  to  the 
middle  of  the  lane.(4) 

21.  In  the  city  of  New  York,  where  one  sells  land  bounded  on  a 
street,  as  laid  down  upon  a  plan  of  lands  belonging  to  the  city  or  to 
the  vendor ;  this  reference  to  the  plan  is  held  a  dedication  of  a  street 
to  the  public,  and,  whenever  it  is  opened,  the  vendee  has  a  perpetual 
right  of  passage,  by  virtue  of  an  implied  covenant,  though  the  fee 
remains  in  the  vendor.  In  Indiana,  the  designation  of  a  street,  upon 
the  recorded  plat  of  an  incorporated  town,  amounts  to  a  grant  of  a 
highway.  But  where  there  is  an  exclusive  grant  to  a  corporation,  and 
the  street  lies  upon  a  river,  this  does  not  pass  such  a  right  to  the  soil, 
as  authorizes  the  establishment  of  a  ferry  under  the  statute, — for  such 
ferry  requires  ownership  of  the  land.  In  the  same  State,  it  is  said,  a 
public  street  in  a  town  is  a  public  highway.(6)(a) 

22.  A  highway  may  be  created  by  a  dedication  on  the  part  of  the 
owner  of  the  land  to  the  public  use.(&)     Such  dedication  may  consist 


(1)  Sutherland  v.  Jackson,  32  Maine,  80. 

(2)  The  State  v.  Clements,  32  Maine,  279. 

(3)  Jones  v.  CowoDan,  2  Sandf.  234. 

(4)  lb. 

(5)  Lewis  Street,  2  Wend.  472 ;  Livingston 
V.  Mayor,  &e.,  S,  85;  Wyman  v.  Mayor,  &o, 


11,  486 ;  Cincinnati  v.  Lessee,  &c.,  6  Pet. 
4S1  ;  Trustees,  &c.  u.  Co  wen,  4  Paige,  510; 
Conner  1).  President,  &c.,  1  Blac.  44;  Thirty- 
second,  Ac,  19  Wend.  128;  Twenty-ninth 
street,  1  Hill,  ]  89. 


(a)  As  to  the  boundaries  of  a  highway,  see  Hannum  v.  Belchertown,  19  Pick.  311;  Stet- 
son V.  Faxon,  lb.  147  ;  Sprague  v.  Waite,  17,  309. 

(6)  A  wharf  may  be  dedicated  in  like  manner,  and  no  toll  can  afterwards  be  imposed  upon 
the  use  of  it,  but  by  authority  of  the  legislature.    Wharf  base,  3  Bland,  361. 

But  not  a  right  to  float  logs  in  a  stream  for  two  or  three  weeks  of  the  year,  during  the 
spring  freshets,  thereby  endangering  and  injuring  the  dams  and  factories  and  mills  thereon; 
this  not  being  in  its  nature  a  public  right. '  Munson  v.  Hungerford,  6  Barb.  265. 

In  1795,  the  proprietor  of  the  town  of  Newport,  Ky.,  deeded  a  certain  square  to  the 
justices  of  C  county,  as  a  public  square,  to  be  appropriated  as  they  might  think  proper,  for 
the  use  of  public  buildings.  In  1840,  the  county  seat  was  removed  from  Newport,  and  the 
justices  leased  the  public  buildings  to  private  persons.  Held,  there  was  a  dedication  of  the 
square  to  the  use  of  the  public,  and  the  justices  could  not  appropriate  it  to  private  uses.  0. 
C.  Court  V.  Newport,  12  B.  Mon.  538. 

A  deed  of  land  to  a  town  in  fee  is  not  a  dedication  of  the  land  to  the  public  use,  although 
it  be  expressed  that  the  land  is  conveyed  for  the  use  of  the  town  as  a  meeting-house  green. 
State  V.  Woodward,  23  Verm.  92. 
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in  a  simple  acquiescence,  or  in  positive  and  unequivocal  acts  or  declara- 
tions, signifying  the  owner's  intention  to  give  up  the  soil  to  this  object. 
The  statute  of  frauds  does  not  apply  to  the  case.  No  particular  form 
or  ceremony  is  necessary,  if  the  intention  appear.  It  is  said,  the  doc- 
trine of  such  dedication  rests  on  the  principle  of  the  common  law,  that, 
where  a  person  has  made  representations,  or  pursued  a  line  of  conduct, 
with  a  view  to  induce  others  to  adopt  a  particular  course  of  action,  and 
such  representations  or  conduct  have  produced  that  effect,  they  shall 
be  held  to  be  binding  and  conclusive  against  him  ;  and  he  shall  not 
afterwards  be  permitted  to  retract  or  repudiate  them,  to  the  injury  of 
those  who  have  been  induced  thus  to  act.  The  time  requisite  for  the 
establishment  of  the  public  right  has  been  variously  fixed  in  different 
cases ;  in  some,  the  periods  of  six  and  twelve  years  having  been  held 
sufficient,  while  in  others  even  nineteen  years'  use  has  been  considered 
as  not  conclusive.  {Infra,  sqc^^.)  And  in  a  case  where  the  land  was 
under  a  lease  for  years,  nineiy-nine  years  were  held  insufficient  to 
bind  the  owner  in  fee.  Chancellor  Kent  is  of  opinion,  that  where  there 
is  mere  acquiescence  on  the  part  of  the  owner,  his  right  will  not  be 
concluded,  by  dedication  to  the  public,  by  a  use  for  any  period  short 
of  twenty  years ;  but  a  less  period  will  be  sufficient  where  there  is  any 
positive  assent  or  permission  on  his  part,  showing  an  intention  perma- 
nently to  abandon  the  soil.  Use  of  the  way  is  evidence  of  an  intention 
in  the  owner  to  dedicate  it ;  and  interruption  of  such  use  rebuts  the 
intention  :  as  where  the  circumstances  show  only  a  temporary  and 
conditional  license.iV) 

23.  Forty  years  before  suit,  the  grantor  of  the  defendant  and  his  neigh- 
bor opened  a  lane  or  road  upon  their  boundary  lines  to  accommodate 
the  adjoining  lands,  taking  ten  feet  from  each  side.  The  road  thus 
opened  was  used  uninterruptedly  by  the  public  thenceforth,  until  shut 
up  by  the  defendant  the  year  before  the  trial.  In  1848,  the  commis- 
sioners of  highways  ascertained,  described  and  entered  such  road  upon 
record.  In  1826,  the  commissioners  had  surveyed,  laid  out,  and  re- 
corded, and  made  to  connect  with  the  lane  or  road  in  question,  the 
road  beyond,  on  which  inhabitants  resided  who  had  no  other  egress. 


(1)  Baxter  v.  Taylor,  1  Nev.  &  M.  13; 
Trustees,  io.  v.  Merry  weather,  11  E.  375,  n.  ; 
Com.v.  Miltenberger,  T  Watts,  450;  "Wood- 
yer  ».  Hadden,  5  Taun.  125 ;  Wood  v.  Veal, 
5  Barn,  k  Aid.  454  ;  Rex  v.  Lloyd,  1  Camp. 
260  ;  Lethbridge  v.  Winter,  lb.  263,  n. ;  Hex 
V.  Inhabitants,  &c.,  4  Barn.  &  Aid.  441 ; 
Jarvis  f .  Dean,  3  Bing.  441;  3  Kent,  450; 
Willoughby  v.  Jenks,  20  Wend.  96 ;  Lessee, 
Ac.  V.  Commissioner,  &o.,  1  Ohio,   88  ;  Leba- 


non V.  Warren,  &e.,  80 ;  Barraelough  v.  John- 
son, 8  Ad.  &B11.  99;  Poole  t;.  Huskinson,  11 
Mees.  &  W.  821 ;  State  v.  Johnson,  11  Ired. 
641 ;  Dwinel  v.  Barnard,  28  Maine,  554 ; 
Penny,  &o.  v.  Philadelphia,  16  Penn.  19; 
Staoey  v.  Miller,  14  Mis.  418  ;  Coldeni;.  Thur- 
bur,  2  John.  424 ;  Pritohard  v.  Atkinson,  3 
N.  H.  335  ;  State  v.  Campton,  2,  513  ;  Barker 
W.Clark,  4,  380;  Godfrey  w.  City,  &o.,  12 
Illin.  29. 


But  if,  after  accepting  such  a  deed,  the  town  suffer  the  land  to  remain  unenclosed,  and 
place  a  survey  of  it,  describing  it  as  part  of  the  common,  upon  record,  and  then  permit  an 
uninterrupted  use  of  it  by  the  public  for  more  than  fifteen  years ;  this  will  amount  to  a 
dedication  of  the  land  to  the  public,  which  is  irrevocable.    lb. 

In  Illinois,  the  acknowledgment  and  recording  of  a  town  plat  vests  the  legal  title  to  the 
ground,  appropriated  to  streets  and  alleys,  in  the  corporation  of  the  town,  for  the  uses  and 
purposes  of  the  public.    Hunter  v.  Middleton,  13  111.  50. 

The  person  making  such  plat  and  dedication,  not  having  the  legal  title  nor  exclusive 
right  of  possession,  cannot  bring  an  action  of  trespass  for  an  injury  to  the  soil  or  freehold, 
as  in  the  case  of  highways.    lb. 

By  Statute  of  1851,  p.  Ill,  land  may  be  dedicated  in  perpetuity  for  cemeteries. 
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Held,  that  there  was  sufficient  evidence  of  a  dedication  to  the  public, 
upon  which  the  public  and  individuals  had  relied  ;  and  of  an  adoption 
of  such  road  by  the  proper  authorities.(l) 

24.  Where  there  was  sufficient  evidence  of  the  dedication  and  accept- 
ance of  a  street  as  a  public  way,  a  person  having  purchased  a  farm 
adjoining  the  road  many  years  after  the  dedication,  and  having  ac- 
quiesced in  the  use  of  the  road  by  the  public  for  twenty-two  years,  and 
then  obstructed  the  same  by  building  a  fence  through  the  centre  there- 
of, was  held  liable  for  such  obstruction,  in  an  action  at  the  suit  of  the 
commissioners  of  the  highways.(2) 

25.  Where  a  public  road  had  been  opened  and  recognized  by  the 
public  and  the  owner  of  the  fee,  and  courts  having  jurisdiction  over 
roads,  as  such,  for  25  years;  held,  the  owner  of  the  fee  could  not 
maintain  trespass  against  one  who  peaceably  removed  obstructions  from 
the  road,  the  facts  raising  a  presumption  of  dedication.(3) 

26.  One  who  has  sold  and  conveyed  land,  and  at  the  same  time 
taken  a  reconveyance  of  it  to  himself  by  way  of  mortgage,  which  is 
afterwards  foreclosed,  is  to  be  deemed  the  owner,  so  far  as  relates  to  a 
dedication. (4) 

27.  In  1839,  a  way  was  laid  out  for  a  private  way.  In  1840,  the 
street  commissioner  reported  that  it  was  open,  unpaved,  and  could  not 
be  kept  in  repair.  In  1841,  he  made  a  similar  report,  and  said  the 
way  was  a  public  nuisance,  whereupon  the  city  council  ordered  it 
paved,  which  was  done.  In  an  action  against  the  party  who  laid  it 
out,  for  his  share  of  the  assessment  for  paving ;  held,  his  acts  constituted 
a  dedication.(5) 

28.  Where  a  passage-way,  kading  from  one  part  of  the  public  road 
to  another,  though  circuitous,  had  been  many  years  used  by  the  public ; 
held,  a  dedication. (6) 

29.  The  owner  of  land  abutting  on  a  street  in  Boston,  laid  out  as  a 
town-way,  set  his  building  back  from  the  line  of  the  street,  thus  leav- 
ing an  open  strip  of  land,  which  was  used  by  the  public  as  a  part  of 
the  street  for  more  than  forty  years.  Held,  the  public  or  the  city  had 
acquired  a  right  of  way  over  this  strip.(7) 

30.  But  where  a  way  had  been  used  by  the  public  many  years,  and 
was  paved,  lighted,  and  mentioned  as  a  public  way  by  act  of  Parlia- 
ment, but  was  no  thoroughfare,  and  led  only  to  lands  under  lease ;  held, 
the  landlord  was  not  bound  without  privity  or  dedication.(8) 

31.  A  constant  use  by  the  public,  for  tlurty  years,  of  a  private  way 
leading  to  a  wharf,  contemporaneous  with  a  like  use  thereof  by  the 

,owner,  to  whom  the  city  continued  to  assess  the  taxes  on  the  land,  and 
who,  during  all  that  time,  paid  the  taxes,  made  all  necessary  repairs  at 
his  own  expense,  stowed  lumber  and  other  articles  on  the  land,  and  did 
other  acts  of  ownership ;  will  not  authorize  the  presumption  of  a  dedi- 
cation of  the  land  to  the  public  for  a  highway.(9) 

32.  The  mere  fact,  that  a  farmer  suffers  the  public  to  pass  through 
his  farm  for  fifteen  years,  is  not  sufficient  evidence  of  an  intention  to 


(1)  Wiggins  V.  Tallmadge,  11  Barb.  i51. 

(2)  lb. 

(3)  Klliott  V.  Treadway,  10  B.  Moa  22. 

(4)  Wright  v.Tukey,  3  Gush.  290. 

(5)  Gamble  v.  City,  *o.,  12  Mia.  61T. 

Vol.  II.  3 


(6)  Rex  V.  Lloyd,  1  Campb.  260. 

(7)  Valentine  v.  Boston,  22  Pick.  75. 

(8)  Wood«.  Teal,  1  D.  &  R.  20;  5  B.  &  A. 
454. 

(9)  Irwin  v.  Diiion,  9  How.  U.  S.  10. 
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dedicate  a  way  to  the  publio.(l)  So,  proof  that  a  way  has  been  used  as 
a  road  for  more  than  30  years,  encumbered  all  the  timelwith  gates  and 
bars  in  the  summer  seasons,  without  its  ever  having  been  fenced  on  its 
sides,  is  not  sufficient  to  show  that  it  is  a  "  public  highway."(2) 

33.  The  proprietors  of  real  estate  in  L  laid  out  and  constructed  a 
street  through  the  same,  in  the  usual  manner ;  with  a  carriage-way  in 
the  centre,  of  the  ordinary  width ;  after  which,  the  street  was  and  con- 
tinued to  be  used  by  the  public,  without  obstruction  or  objection.  They 
afterwards  conveyed  a  portion  of  the  land,  including  apart  of  that  over 
which  the  street  was  laid  out,  to  the  defendants,  with  a  provision  in 
the  deed,  that  the  street  should  be  forever  maintained  as  a  road,  for  the 
common  use  of  the  parties  to  the  conveyance,  their  successors  and  as- 
signs, the  grantees  severally  keeping  in  repair  those  parts  which  passed 
over  their  respective  estates.  The  proprietors  subsequently  conveyed 
to  the  plaintiff  a  lot  bounding  on  the  street  and  so  described,  with  all 
the  privileges  and  appurtenances ;  and  then  sold  at  auction  all  their 
remaining  lands  on  said  street,  together  with  other  lands,  declaring  in 
the  printed  conditions  of  sale,  that  all  the  streets  mentioned  therein  (in- 
cluding the  street  in  question)  should  be  reserved  and  kept  open,  for 
the  benefit  of  the  abutters;  but  that  any  of  them  which  were  not 
graded  might  be  altered  or  discontinued,  with  the  consent  of  the  abut- 
ters thereon.  The  city  afterwards  laid  out  that  part  of  the  street  on 
which  the  plaintiff's  lot  was  bounded,  as  a  public  highway.  Held,  no 
intention  on  the  part  of  the  proprietors,  to  dedicate  the  street  in  ques- 
tion to  public  use,  could  be  inferred  from  these  facts,  and  that  the  plain- 
tiff had  a  right  of  way  in  that  part  of  the  street  not  laid  out  by  the  city, 
for  an  obstruction  of  which  by  the  defendants,  he  might  maintain  an 
action  on  the  case.(3) 

84.  Where  several  roads  traverse  a  common,  or  unenclosed  land,  in 
the  same  general  direction,  but  in  different  places,  at  the  pleasure  of 
the  passengers,  this  is  not  satisfactory  evidence  of  a  dedication,  unless, 
in  respect  to  some  one  of  the  roads,  the  enjoyment  and  use  have  been 
uniform  and  uninterrupted  for  20  years.(4) 

85.  In  England,  where  the  owner  of  land  used  as  a  public  way  does 
not  intend  to  dedicate  it ;  it  is  customary  to  shut  it  up  one  day  "in  the 
year.  If  there  is  an  old  way,  and  the  fences  decay,  and  the  public  pass 
over  the  land,  there  is  no  dedication.  So  the  erection  of  a  bar  by  the 
owner,  though  knocked  down,  rebuts  a  dedication.(5) 

86.  Where  a  way  had  been  used  twenty -seven  years,  but  the  owners  of 
the  land  during  that  time  had  maintained  gates  across  it;  held,  not  evi- 
dence of  an  ancient  laying  out,  or  grant  by  the  proprietors  of  the 
soil.(6) 

37.  To  establish  a  highway  by  dedication,  there  must  be  not  only  an 
intent  on  the  part  of  the  owner  of  the  land  to  devote  it  to  the  use  of 
the  public,  but  there  must  also  be  an  acceptance  on  the  part  of  the  pub- 
lic; and  to  establish  such  acceptance  by  use,  that  must  be  clearly 
proved. (7) 

38.  A  statute  of  Rhode  Island  provided,  (E.  I.  L.  289,)  that,  where  a 


(1)  Stacey  v.  Miller,  14  Mis.  478. 

(2)  State  V.  Strong,  25  Maine,  297. 

(3)  Bowers  v.  Sufifolk,  (fcc,  4  Gush.  332. 
(4j  The  State  v.  Thomas,  4  Barring.  568. 
(5)  British  &c.  v.   Finnis,  5  C.  i  P.   460 ; 


Roberts  v.  Carr,  1  Campb.  262,  n. 

(6)  Com.  V.  Newbury,  2  Pick.  51. 

(7)  Remington  v.  Millerd,  1  R,  I.  93  ;  Cur- 
tiss  V.  Hoyt,  19  Conn.  54 ;  The  State  v.  Car- 
ver, 5  Strobh.  217. 
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road  has. been  improved  twenty  years,  it  becomes  a  highway,  if  de- 
clared such  by  the  town  council;  so  also,  that  a  deed  of  land  to  a  town 
for  this  purpose  constitutes  it  a  highway.  Under  this  statute,  the  fact, 
that  a  town  council  has  declared  a  way  to  be  an  open  highway,  and 
has  ordered  it  to  be  repaired  at  the  expense  of  the  town,  is  not  evidence 
of  an  acceptance  by  the  public,  because  the  town  council  are  not  to  be 
deemed  the  general  agents  of  the  public.  In  no  case  is  such  a  decla- 
ration by  a  town  council  of  any  binding  force,  unless  the  way  has  been 
actually  used  as  a  highway  for  twenty  years.(l)(a) 

39.  But,  under  the  statute  in  question,  if  a  town  council  adjudge  a 
highway  over  certain  land  to  be  necessary  for  the  public  use,  and  there- 
upon proceed  to  appoint  a  committee  to  survey,  bound,  and  mark  out 
a  highway  over  said  land,  and  to  establish  it,  the  intent  of  the  owner 
of  the  land  to  dedicate  it  for  a  highway  would  have  been  met  by  an 
authorized  act.(2) 

40.  An  acceptance  of  a  highway  dedicated  to  the  public  may  be 
made  at  any  lime,  provided  the  gift  continues  and  the  tender  is  not 
withdrawn  by  the  owner  of  the  fee  before  an  actual  acceptance.(3) 

41.  It  is  not  essential  to  a  valid  acceptance  by  user,  that  the  entire 
width  of  the  way  dedicated  should  be  travelled.  The  fact,  that  there 
is  a  travelled  path  through  such  way,  shows  an  intention  of  the  public 
to  accept  the  whole  way.(4) 

42.  Where  acts  are  done  by  the  owners  of  land,  which  manifest  an 
intention  to  dedicate  it  as  a  highway,  acts  of  appropriating  money  or 
labor  to  the  making  or  repair  of  such  way,  by  the  town  or  city,  manifest 
an  intention  to  accept  the  dedication,  and  render  the  place  a  complete 
highway.(5) 

43.  Where  a  particular  place,  claimed  to  be  a  public  highway,  had 
never  been  opened,  or  worked,  or  used  as  a  public  highway ;  held, 
that  it  could  not  be  proved  a  highway  by  parol.(6) 

44.  With  regard  to  the  time  for  whicli  user  of  a  way  must  be  con- 
tinued in  order  to  constitute  an  implied  dedication,  the  general  doctrine 
has  been  already  stated.     (Sec.  22.) 

45.  Different  rules  seem  to  prevail  in  different  States.  In  Massachu- 
setts, user  of  a  way  for  six  years  by  the  public  is  not  sufficient  to  estab- 
lish an  easement  therein.  But,  if  a  way  be  known  and  used  as  a  high- 
way forty  years,  and  repaired  by  the  town  ;  it  is  a  highway. (7)    So,  the 


(1)  Ibid. 

(2)  Ibid. 

(3)  Simmons  v.  Cornell,  1  Rhode  Island, 
519. 

(4)  Ibid. 

(5)  Wright  V.  Tukey,  3  Cuah.  290. 


(6)  Harrington  v.  The  People,  6  Barb. 
601. 

(7)  Hinkley  v.  Hastings,  2  Pick.  162  ;  Reed 
V.  Northfield,  13  Pick.  94.  See  Hull  v.  Rich- 
mond, 2  W.  &  Min.  337. 


(a)  It  has  been  held  in  Indiana,  that  a  dedication  of  lands  to  public  use,  good  at  common 
law,  is  not  avoided  by  non-compliance  with  the  act  of  14th  January,  1824,  providing  a  mode 
in  which  lands  may  be  so  dedicated.     Sargeant'a,  &c.  v.  State  Bank,  &c.,  4  McLean,  339. 

So  in  Kentucky,  where  no  order  of  the  oonnty  court,  establishing  a  road,  is  produced,  and 
when,  upon  diligent  search  in  the  clerk's  office,  none  can  be  found,  it  will  be  presumed,  after 
thirty  years'  of  continued  use  of  the  road  as  a  public  highway,  that  it  was  established  by 
law.     Elliott  T.  Tread  way,  10  B.  Hon.  22. 

So  in  Illinois,  the  public  may  have  an  interest  in  streets  and  alleys,  although  the  ground 
has  not  been  dedicated  in  the  manner  prescribed  by  statute.     Manly  v.  Gibson,  13  111.  308. 

A  dedication  of  ground  to  pubUo  uses  may  be  made  in  other  way.s,  than  by  making  and 
recording  a  town  plat.    lb. 
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erection  and  support  of  a  bridge  by  a  town,  and  the  use  of  it  by  the 
public  for  thirty-eight  years,  are  sufficient  proofs  of  its  existence  as  a 
highway.(l)(a) 

46.  In  Khode  Island,  (as  has  been  stated,  sec  38,)  where  a  road  has 
been  improved  twenty  years,  it  becomes  a  highway,  if  declared  such  by 
the^fewn  council.  So  a  deed  of  land  to  a  town,  for  this  purpose,  consti- 
tutes it  a  lii .  hway.(2) 

4< .  In  Pen  sylvania,  by  a  statute  of  1782,  it  is  provided  that,  where 
buildings  have  been  so  erected  as  to  encroach  upon  the  streets,  no 
length  of  time  for  which  they  may  remain,  shall  prevent  their  being 
treated  as  nuisances.(8)  In  North  Carolina,  twenty  years'  use  estab- 
lishes a  highway  by  dedieation.(4)     So  in  South  Carolina.(5) 

48.  The  question  has  been  made,  whether  there  may  be  a  partial 
dedication  of  a  highway  to  the  public — as,  for  instance,  for  foot-passen- 
gers, for  horses,  and  not  carts,  or  for  carts,  except  those  carrying  coal. 
In  one  case,(6)  it  was  held  that  there  can  "be  no  partial  dedication, 
though  a  mere  footway  may  be  granted.  'Where  the  owner  of  land 
allowed  a  public  use  of  the  land  for  several 'years,  except  for  carrying 
coals ;  this  was  held  to  constitute  either  a  limited  dedication,  or  none 
at  all,  but  a  mere  revocable  license ;  and  one  carrying  coals  over  the 
land,  after  notice,  was  adjudged  a  trespasser. (7)  This  case  favored  the 
principle  of  a  partial  dedication.  But  there  can  be  no  dedication,  re- 
serving a  right  to  make  cuts  fordrainage.(8)(6) 

49.  In  Massachusetts,  the  doctrine  upon  the  subject  under  considera- 
tion, has  been  somewhat  variable.  It  has  not  been  doubted,  that  high- 
ways might  be  established  by  user  or  dedication,  as  well  as  a  legal  lay- 
ing out  by  public  authority. (9)  But  it  was  formerly  doubted,  whether 
a  town-way  could  be  established  otherwise  than  by  a  regular  laying 
out,  according  to  the  statute.(lO)  It  was  said,  that  if  the  inhabitants  of 
a  town  acquire  a  right  of  way  by  user,  upon  the  presumption  of  a  grant, 
it  will  be  technically  a.  private  way ;  no  indictment  will  lie  for  its  ob- 
struction, or  against  the  town  for  a  neglect  to  repair  ;  and  any  one  but 


(1)  Williams  v.  Cummington,  18  Pick.  312. 

(2)  R.  I.  L.  289. 

(3)  Purd.  Dig.  886. 

(4)  Woolard  v.  McCullough,   1  Ired.  432. 

(5)  State  V.  Sartor,  2  Strobh.  60, 

(6)  Roberts  v.  Carr,  Lethbridge  v.  Winter, 
1  Camp.  263,  u. 


(7)  Marquis,  &o.  v.  Coyney,  1  Barn.  4  0. 
257. 

(8)  Rex  V.  heake,  2  N.  &  M.  595 ;  Gowan 
V.  The  Philadelphia,  &o.,  Law  Rep.  July,  1843, 
p.  103 ;  Joaquim  v.  Bslava,  9  For.  527. 

(9)  Com.  V.  Low,  3  Pick.  412. 

(10)  Com.  V.  Newbury,  2  Pick.  57  ;  3,  412. 


(a)  On  the  trial  of  an  indictment  for  a  nuisance  in  a  road,  caused  by  digging  a  ditch  across 
it,  the  defendant  introduced  evidence  that,  at  a  remote  period,  a  similar  ditcli,  useful  for  drain- 
ing certain  meadow  lands,  was  in^the  same  place,  and  had  been  afterwards  filled  up ;  and  he 
contended,  that  the  nuisance,  with  which  he  was  charged,  was  the  mere  removal  of  a  pre- 
existing nuisance.  Held,  that  if  the  road  had  been  used  more  than  forty  years,  without  the 
incumbrance  of  the  ditch,  the  right  to  reopen  it  had  been  lost.    Com  v.  Balding,  13  Met.  10. 

(6)  Nor  can  a  dedication  be  limited  to  a  particular  portion  of  the  public — as  to  the  inhab- 
itants of  a  certain  parish.  Poole  v.  Huakinson,  11  Mees.  &  W.  827;  Penny,  &c.  v.  Pliila- 
delphia,  16  Penn.  79.  There  may  be  a  special  dedication  of  part  of  an  owner's  ground,  to 
enhance  the  value  of  the  rest,  without  parting  with  the  control  of  it,  or  entitling  an  adjoin- 
ing owner  to  share  in  the  benefit,  by  using  the  part  dedicated  for  passing  to  his  door.  Hence, 
the  former  may  obstruct  the  door-way,  by  a  wall  before  the  door.  Gowan  v.  Philadelphia, 
Ac,  5  Watts  &  S.  141.  One  may  release  what  land  shall  be  wanted  for  a  railroad,  provided 
it  does  not  interfere  with  certain  buildings,  and  thus  make  a  qualified  dedication.  Rathbone 
V.  Tioga,  Ac,  2  W.  4;  S.  74.  Where  a  bridge  was  built  as  a  carriage-way,  exclusively  for 
the  use  of  particular  tenants ;  it  was  still  held  to  be  dedicated  to  the  public,  if,  from  the  acta 
of  the  owners,  the  public  so  supposed.    Grand,  &o.  v.  Hall,  1  Mann.  &  G.  392. 
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an  inhabitant,  passing  over  it,  will  be  a  trespasser.  If  such  way  is 
used  exclusively  by  the  inhabitants  of  the  town,  the  user  establishes  it 
as  a  private  way ;  if  in  common  with  those  of  other  towns,  it  is  a  pub- 
lic highway.(l)  Late  cases(2)  have  decided,  that  a  town-way  may  be 
established  by  dedication  and  public  assent,  or  by  prescription  and  the 
presumption  arising  from  use  and  enjoyment.  So,  that  the  proper  lay- 
ing out  of  a  town-way,  in  distinction  from  a  public  highway,  may  be 
presumed  by  a  jury  from  long  user  and  occasional  repairs,  with  other 
circumstances  tending  to  show  that  the  way  was  originally  laid  out 
as  such  way.(3)  But  a  statute  (1846,  p.  389)  now  provides,  that  no 
town  or  city  shall  be  chargeable  with  any  way  not  regularly  laid  out, 
nor  already  become  a  public  way  ;  nor  be  liable  for  damage" caused  by 
any  defect,  if  such  way  be  closed  up,  or  notice  given  of  its  being  dan- 
gerous. And  it  seems,  no  public  way  can  now  be  established  by  dedi- 
cation merely,  and  without  the  assent,  express  or  implied,  of  the  city 
or  town,  which  will  be  bound  by  law  to  keep  the  same  in  repair.(4) 

50.  Where  a  town  has  suffered  its  land  to  lie  open  for  the  general 
convenience,  an  inhabitant  cannot  claim  a  prescriptive  right  of  way 
over  the  land ;  because  his  user  has  been  by  favor  and  indulgence,  and 
not  adverse.  And,  it  is  said,  in  Massachusetts,  the  passing  over  a  train- 
ing field  or  open  common  is  no  uncommon  usage,  and,  however  long  it 
may  continuCj  will  not  convert  a  field  or  common  into  a  public  high- 
way.(a)  Hence,  where,  by  an  ancient  vote  of  the  town,  all  the  common 
lands,  including  the  land  in  question,  were  to  remain  unfenced  for 
highways,  a  training  field,  and  other  specified  purposes ;  and  witnesses 
testified  that  the  land  in  question  was  common  land ;  it  was  held  that  a 
defendant  could  not  justify  passing  over  the  land  as  a  highway,  in  a 

.  suit  brought  by  one  who  claimed  it  under  a  parish  of  the  town,  by  vir- 
tue of  an  enclosure  subsequent  to  the  original  vote.(5) 

51.  With  regard  to  the  abwndonment  of  a  highway,  once  established, 
or  the  revocation  of  a  dedication  once  made,  the  following  cases  are  in 
point  : 

52.  A  party,  indicted  for  obstructing  a  road,  gave  evidence,  that 
when  he  obstructed  it,  he  opened  a  new  and  convenient  way  on  his 
own  land,  which  was  used  for  seven  or  eight  years,  and  until  a  bridge, 
which  he  built  in  the  new  way,  was  carried  off  by  a  flood.  Held,  such 
evidence  did  not  show  an  abandonment  of  the  old  road,  nor  furnish 
any  defence  to  the  indictment.(6) 

53.  It  has  recently  been  decided,  that  a  dedication  of  laud  to  a  pub- 
lic street,  accepted  and  acted  upon  by  the  public  since  180<5,  cannot  be 
revoked,  so  long  as  it  remains,  in  public  use  as  a  street.(7) 


(1)  Com.  V.  Low,  3  Pick.  408. 

(2)  Hobbs  V.  Lowell,  19  Pick.  405  ;  Sted- 
man  v.  Southbridge,  17  Pick.  162 ;  Valentine 
V.  Boston,  22,  75. 

(3)  Commonwealth  v.  Belding,  13  Met. 
10. 


(4)  Bowers  «.  Suffolk,  &c.,  4  Gush.  332. 

(5)  Inhabitants,  &o.  v.  Beach,  2  Pick,  60  j 
Emerson  v.  Wiley,  7  Pick.  68. 

(6)  Oom.  V.  Belding,  13  Met.  10. 

(7)  Adams  v.  Saratoga,  &c.,  II  Barb.  414. 


(a)  The  distinction  between  commons  and  highways,  as  the  subjects  of  ancient  statutes  in 
Massachusetts,  is  noticed  in  Staekpole  v.  Healy,  16  Mass.  35-6.  The  earliest  provisions, 
relating  to  commons,  did  not  extend  to  ways ;  but  common  lands,  being  frequently  open, 
though,  it  would  seem,  generally  both  enclosed  and  cultivated,  came  at  length  to  be  regarded 
as  ways,  and  coupled  with  them  in  statutory  provisions.  The  grant  of  a  common,  unlike 
that  of  a  way,  is  said  to  pass  the  soU.  Wellington,  Ac,,  16  Pick.  99.  (Sse  Oedling  v. 
Johnson,  9  B.  A  0.  933. 
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54.  In  1690,  Vine  street,  from  Front  street  to  the  Eiver  Delaware,  in 
the  city  of  Philadelphia,  having  been  dedicated  to  public  use,  as  a  street 
of  the  increased  width  of  one  hundred  feet,  or  more,  by  the  act  of  the 
commissioners  of  property  ;  the  right  of  adjacent  lot  holders,  as  well  as 
the  public,  to  the  street  so  enlarged,  is  a  vested  right  of  which  they  can- 
not be  divested  by  any  subsequent  act  of  the  proprietary.(l) 

55.  Chancellor  Kent  makes  some  interesting  observations  upon  the 
question,  whether  the  public  have  a  right  of  way  along  the  banks  of 
navigable  rivers,  more  particularly  for  the  purpose  of  towmg.  By  the 
civil  law  this  right  exists,  in  connection  with  the  common  right  of 
navigation  in  the  rivers  themselves ;  and  the  early  authorities  in  the 
English  law  adopt  the  same  doctrine.  Sir  Matthew  Hale,  however, 
annexes  the  qualification,  that  a  reasonable  compensation  be  paid  to 
the  owner.  And,  in  a  modem  decision,  it  is  solemnly  adjudged,  that 
the  right  in  question  does  not  exist.(2)(a) 


(1)  Penny,  &o.  v.  Philadelphia,  4  Harris,  tS. 
,  (2)  3  Kent.  425-6;  1  Ld.  Ray.  725;  Harg. 
Law.  Tracts,  SS-e-V ;  Ball  v.  Herbert,  3  T. 


R.  253;  Rex.  v.   Tippett,   3   B.  &  A.  193; 
Hanson  v.  City,  ic,  18  Louis,  295. 


(a)  So,  in  New  York  it  is  held,  that  the  banks  of  rivers  cannot  be  used  as  landing-places 
and  deposits  of  property  in  transitu,  even  though  thus  improved  for  twenty  years,  with  the 
knowledge  of  the  owner.  Pearsall  v.  Post,  20  Wend.  Ill ;  22,  425.  But  in  Missouri,  they 
may  be  leased,  transiently  and  under  restrictions,  by  navigators  and  fishermen,  for  landing 
and  repairing  their  vessels,  and  exposing  their  sails  and  merchandize.  O'Pallon  v.  Daggett, 
4  Misso.  343. 

With  regard  to  the  obstruction  of  highways,  the  general  rule  is,  that  being  a  public  nuisance, 
it  can  be  judicially  noticed  only  by  indictment.  It  is  otherwise,  however,  where  an  indi- 
vidual sustains  special  damage.  Thus,  A  erected  a  warehouse,  projecting  several  feet  into 
the  street,  and  beyond  B's  warehouse,  standing  near  on  the  line  of  the  street,  whereby  the 
latter  was  obstructed  from  the  view  of  passengers,  the  travel  diverted  from  it,  it  became  less 
_  desirable  as  a  place  of  business,  and  the  rent  was  reduced.  Held,  B  might  maintain  an  ac- 
tion against  A.    Brooks  v.  Boston,  19  Pick.  1T4. 

In  Pennsylvania,  by  a  statute  of  1782,  it  is  provided  that,  where  buildings  have  been  so 
erected  as  to  encroach  upon  the  streets,  no  length  of  time  for  which  they  may  remain  shall 
prevent  their  being  treated  as  nuisances.  Purd.  Dig.  886.  In  Connecticut,  fifteen  years' 
possession  of  a  prescriptive  highway,  by  an  individual,  has  been  held  to  bar  the  right  of  a 
town.  Canday  v.  Lambert,  2  Root,  173;  Litchfield  v.  Wilmot,  Dut.  72.  See  Russell  v. 
Stocking,  8  Conn.  236.  Ingraham  v.  Hutchinson,  2,  584;  Watrous  v.  Southworth,  6,  305; 
Beardslee  v.  French,  7,  125. 

In  Rhode  Island,  wliere  a  portion  of  a  highway,  traveled  by  the  public,  was  enclosed  and 
occupied  as  private  property  more  than  20  years;  held,  the  statute  of  limitations  did  not 
run  against  the  State,  the  enclosure  having  commenced  as  a  public  nuisance,  for  which  there 
can  be  no  prescription.     Simmons  v.  Cornell,  1  R.  I.  519. 

But  in  Vermont,  if  land  within  the  surveyed  limits  of  a  highway  he  enclosed  by  an  indi- 
vidual, and  occupied  by  him  constantly  for  more  than  twenty  years,  under  a  claim  of  right, 
he  will  acquire  a  prescriptive  right  as  against  the  public,  and  can  maintain  trespass  against 
the  selectmen  who  remove  his  fence  to  the  original  line  of  the  highway.  Knight  v.  Heaton, 
22  Verm.  480. 

In  Massachusetts,  individuals  acquire  no  right  of  possession  adverse  to  the  owner  of 
the  soil,  by  long  use  of  that  part  of  a  public  road  not  occupied  as  a  traveled  path.  Parker 
V.  Pramingham,  8  Met.  260.  So,  the  erection  of  a  pound  by  a  town,  upon  the  highway, 
is  an  encroachment  upon,  but  does  not  destroy,  the  easement.  Sprague  v.  Waite,  11 
Pick.  309. 
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1.  Franchise — definition. 

2.  Ferry,  what  it  is,  and  how  estabh'shed. 

4.  How  affected  by  the  title  to  the  waters. 

5.  Privilege  of  a  ferry;  its  nature  and  ex- 

tent ;  doctrine  in  different  States. 


20.  Question  of  public  eonvenienee,  io. 

21.  Ownershipofthe  land  adjoining  a  ferry; 
landing-places,  &o. 

24.  Statutory  provisions. 


1.  K  franchise,  in  England,  ia  a  royal  privilege  or  branch  of  the  king's 
prerogative,  subsisting  in  a  subject  by  a  grant  from  the  crown.(l)  A 
naore  appropriate  American  definition  is,  that  franchises  are  certain  pri- 
vileges conferred  by  grant  from  government,  and  vested  in  indi- 
viduals. (2) 

2.  At  common  law  a  ferry  is  deemed  a  franchise,  which  cannot  be 
set  up  without  the  king's  license.(a)  In  Massachusetts,  (and  most  if  not 
all  the  other  States,)  it  is  regulated  by  statute.  It  is  said,  though  a 
ferry  be  in  its  nature  part  of  a  highway,  yet  it  is  in  many  respecfS  dis- 
tinguishable;  and,  from  the  earliest  times  of  the  colonial  government, 
the  mode  of  establishing  ferries,  and  that  of  laying  out  highways,  have 
been  kept  distinct.  No  statute,  in  Massachusetts,  regulating  the  licens- 
ing of  ferries,  requires  a  jury,  nor  can  it  be  necessary,  for  no  property 
is  taken.  If  a  highway  is  required  as  incident  to  the  ferry,  another  tri- 
bunal is  provided  for  laying  it  out.  The  termini  of  a  ferry  are  at  the 
water's  edge ;  and  if  one  ferry  interferes  with  the  rights  of  others,  the 
common  law  furnishes  a  remedy.(3)(J) 

3.  So,  in  Maine,  it  is  said,  the  right  to  keep  a  ferry,  is,  in  England,  an 
incorporeal  hereditament,  being  a  franchise  granted  by  the  crown,  or 
depending  upon  prescription.  The  party  entitled  to  the  franchise  has 
imposed  upon  him  by  law  certain  duties,  incurs  certain  liabilities,  and 
has  a  remedy  against  any  one  who,  without  right,  interferes  with  his 
profits,  or  disturbs  him  in  the  enjoyment  of  his  property.  Ferries  re- 
ceived the  attention  of  the  colonial  government  of  Massachusetts  soon 
after  its  first  settlement.  As  early  as  1641,  (Col.  &  Prov.  L.  110,)  which 
was  only  thirteen  years  after  the  date  of  the  first  charter,  an  act  passed 
relating  to  ferries ;  but  how  granted,  for  what  periods,  or  by  what  ten- 
ure, does  not  appear.  They  were  probably  set  up  and  licensed  from 
time  to  time,  as  the  public  convenience  required,  by  the  towns  or  other 
colonial  authorities.  By  the  Provincial  Statute  of  7th  Wm.  Ill,  it  was 
provided  that  no  person  should  thereafterwards  attempt  to  keep  a  ferry. 


(1)  2  Black.  Com.  3T. 

(2)  3  Kent,  458.     See  Thompson  v.  People, 
23  Wend.  53T. 


(B)  Fay,  &c.,  15  Pick.  249-51 ;  7  Pick.  44t ; 
Churchman  v.  Tunstal,  Hardres,  1 63 ;  Stark 
V.  MnGowen,  1  N.  &  M'Cord,  387,  39V,  n. 


(a)  Ferries  are  said  to  hepuUici  juris,  and  not  to  appertain  to  the  riparian  owners.  Nor 
is  this  principle  varied  by  those  statutory  provisions,  hereafter  to  be  noticed,  which  confer 
upon  such  owners  a  prior  privilege  in  the  establishment  of  ferries  opposite  their  own  lands. 
Mills  V.  County,  &o.,  3  Scam.  53.  A  ferry  right  is  an  incorporeal  hereditament,  which  grows 
out  of  the  soil,  and  may  be  granted,  like  an  advowson.  It  is  also  assignable.  The  grantee 
if  entitled  to  use  the  soil  only  for  ferry  purposes.    lb.     See  Pim  v.  Curell,  6  Mees.  &  W.  234. 

(J)  As  to  fixing  the  termini  of  a  terry  in  a  license  therefor,  see  15  Pick.  254. 
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SO  as  to  demand  or  receive  pay,  unless  upon  license  from  the  Court  of 
Quarter  Sessions  for  the  county  where  such  ferry  is,  except  such  ferries 
as  were  then  already  stated  as  settled.  This  act  was  revised  in  1797  in 
Massachusetts,  and  in  1821  in  Maine,  with  the  same  inhibition  and  ex- 
ception. All  ferries,  therefore,  in  these  States,  depend  upon  the  gener- 
al law,  except  such  as  were  stated  and  settled  as  early  as  1695,  either 
by  the  court  or  the  towns  to  whom  they  appertained.(l) 

4.  It  is  remarked  by  the  court  in  Massachusetts,  that  the  right  to  a 
ferry  does  not  depend  on'  a  right  to,  or  property  in,  the  waters  over 
which  it  passes.  The  two  things  may  be  wholly  distinct.  A  ferry  is 
a  franchise,  consisting  in  the  right  to  transport  persons  and  carriages  for 
hire ;  and  whatever  may  be  the  theoretic  view  of  the  law  as  to  the 
property  of  public  waters,  it  is  very  clear  that  they  are  held  for  the  use 
of  the  public  for  all  useful  purposes.  A  ferry  confers  certain  privileges, 
and  imposes  certain  duties  ;  not  affecting  the  right  of  navigation,  but 
presupposing  its  existence.  They  further  remark,  that  a  statute  rela- 
ting to  the  licensing  of  ferries,  which  is  general  in  its  terms,  applies  to 
navigable  waters,  because  the  public  convenience  so  requires.  A  ferry 
does  not,  like  a  bridge,  obstruct  navigation. (2) 

5.  Ancient  authorities  thus  state  the  law  in  regard  to  the  privilege 
of  a  ferry.  If  I  have  an  ancient  ferry  in  a  ville,  and  another  sets 
up  another  ferry  upon  the  same  river,  near  to  my  ferry,  so  that  the 
profits  of  my  ferry  are  impaired,  I  shall  have  an  action  of  the  case 
against  him ;  for  you  are  bound  to  sustain  the  ferry  and  serve  and 
repair  it  for  the  use  of  the  people,  under  penalty  of  grievous  amerce- 
ment.(3)(a)  Blackstone  says,  if  a  ferry  is  erected  on  a  river,  so  near 
to  another  ancient  ferry  as  to  draw  away  its  custom,  it  is  a  nuisance 
to  the  owner  of  the  old  one.  (4)  Judge  Putnam  holds  it  to  be  clear 
upon  the  authorities,  that  the  franchise  of  a  ferry  is  not  confined  to 
the  ferry-ways,  but  is  so  far  an  exclusive  right  as  to  prevent  near  and 
injurious  competition. (5)(6) 

6.  In  England,  when  a  ferry  is  erected  by  license  from  the  crown, 
another  cannot  be  erected  without  a  writ  ad  quod  damnum ;  and  if  a 
second  grant  be  made  without  this  clause,  to  the  damage  of  the  king 
or  of  the  subject,  it  shall  be  avoided.(6)  It  is  said,  that,  in  this 
country,  where  the  writ  ad  quod  damnum  is  unknown,  constitutional 
provisions  and  the  common  law  afford  an  equivalent  protection  to 
individual  property. (7)(c) 

(1)  Day  V.  Stetson,  8  G-reenl.  36Y-8.  (5)  Charles  River,  &c.,  '?  Pick.  485. 

(2)  Pay,  kc.,  15  Pick.  253.  (6)  Blissett  v.  Hart,  "Willes,  512  ;  16  Yez. 

(3)  22   Hen.  TI,  U,  pi.  23 ;   16  Vin.  30 ;    26 ;  Nuisance,  G.  pi.  2. 

Nuisance,  H.  pi.  25;  2  Rolle's  Abr.  140;  (7)  Per  Putnam,  J.,  1  Pick.  482  ;  Compton 
Nuisance,  pi.  4.  v.  Susquehanna,  &o.,  3  Bland,  389. 

(4)  3  BI.  Com.  218. 

(a)  The  owner  of  land,  with  the  franchise  of  a  ferry  annexed,  leased  it.  Held,  that  he 
was  not  responsible  for  damage  sustained  from  the  mismanagement  of  the  ferry,  by  the 
leseee.    Biggs  v.  Perrell,  12  Ired.  1. 

(6)  Chancellor  Kent  expresses  it,  "all  contiguous  and  injurious  competition."  Ogden  T. 
Gribbons,  4  John.  Cha.  161.  See  ch.  64,  sec.  23.  If  there  be  tenants  in  common  of  a  ferry, 
one  of  such  tenants  cannot  establish  a  rival  ferry.    Norwood  v.  Norwood,  2  Bland,  476. 

One  licensed  to  keep  a  ferry  cannot  seize  boats  run  at  or  near  it,  unless  he  has  estab- 
lished the  ferry,  put  it  in  operation,  and  done  every  act  required  by  law.  Lombard  T. 
Cheever,  3  Gilm.  469. 

(c)  The  assessment  of  damages  may  legally  be  made  after,  as  well  as  before,  the  taking  of 
the  property,  unless  there  be  unreasonable  delay  or  fraud,  or  such  a  change  in  the  thing 
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7.  In  consequence  of  the  public  liabilities  imposed  upon  the  keeper 
of  a  ferry,  it  hecomes  property,  an  incorporeal  hereditament,  and  is  pro- 
tected by  the  law.(l) 

8.  The  grant  of  a  ferry  confers  on  the  grantees  an  exclusive  right, 
but  the  extent  of  the  right  must  depend  upon  the  terms  of  the  grant. 
The  grant  of  an  exclusive  right  to  take  toll  at  a  ferry,  is  not  a 
monopoly.(2) 

9.  The  ownership  of  a  ferry  gives  no  right  to  build  a  bridge.(3) 

10.  In  Massachusetts,  Parker,  Ch.  J.,  was  of  opinion,  that  a  new 
ferry,  set  up  by  license  from  the  State,  is  not  necessarily  a  nuisance, 
because  it  lessens  the  tolls  of  the  ancient  one.  It  must,  in  a  positive 
sense,  be  near,  or  within  the  range  of  the  exclusive  right  of  the  old 
one.  The  contrary  doctrine,  though  sometimes  held,  he  thinks  could 
never  have  been  received  in  this  country.  Ferries  were  first  estab- 
lished to  accommodate  the  inhabitants,  who  were  generally  settled  on 
the  shores  of  bays  or  creeks,  or  on  the  banks  of  rivers.  They  were 
connected  with  roads  leading  to  some  market  town,  and  settlers  in 
the  interior  were  obliged  often  to  go  by  circuitous  routes  in  order  to 
cross  a  river  or  other  water  obstruction  by  a  ferry.  As  the  popula- 
tion increased  in  the  country,  new  and  more  direct  routes  would  be 
explored  to  the  seaports,  and  they  would  come  to  the  river  several 
miles  above  or  below  the  ferry.  Public  convenience  would  require 
a  new  ferry  or  bridge,  which,  however,  must  materially  diminish  the 
profits  of  the  old  ferry.  But  Judge  Parker  was  of  opinion  that  no 
compensation  could  be  required. (4) 

11.  The  nature  and  extent  of  the  privilege  involved  in  a  ferry,  in 
common  with  other  similar  franchises,  is  thus  stated  by  Chancellor 
■Kent.  The  grant  of  a  franchise  is  a  contract  between  the  government 
and  the  grantee,  which  creates  mutual  rights  and  obligations  between 
them.  In  this  country,  the  most  usual  form  of  a  franchise  is  in  the 
chartering  of  bridge,  ferry,  turnpike  and  railroad  corporations,  with 
the  right  of  taking  tolls.  By  accepting  a  charter,  the  corporation 
assents  to  its  terms  and  conditions,  and  becomes  bound  to  furnish,  at 
all  times,  the  requisite  facilities  for  passage  and  transportation.  Hence 
it  is  liable  to  an  action,  by  any  individual  who  applies  for  such  accom- 
modation, and  is,  without  reason,  refused.  On  the  other  hand,  the 
government  incurs  the  obligation  of  giving  to  such  grantee  an  exclu- 
sive privilege  with  reference  to  the  purposes  of  the  charter,  and  not  to 
make  any  subsequent  grant  which  will  either  directly  or  indirectly  in- 
terfere with  the  prior  one.  In  case  of  a  road,  the  limits,  within  which 
the  grant  is  to  confer  an  exclusive  right,  are  sometimes  defined  ;  but 
without  such  designation,  an  extent  of  privilege  is  implied,  which  will 
prevent  the  destroying  or  materially  impairing  of  the  franchise  by 
another  grant.  Hence  the  establishment  of  a  new  and  rival  road  is  a, 
nuisance,  to  be  prevented  by  injunction,  or  recompensed  by  an  action 


(1)  2  Dane,  683. 

(2)  7  Pick.  448. 

(3)  Pain  v.  Patrick,  3  Mod.  294 ;  1  Pick. 


453.     See  Piaoataqua,  ic.  v.  N.  H.,  &o.,  V  N. 
H.  60 ;  Infra,  aeo.  33. 
(4)  1  Pick,  515,  516,  519. 


taken,  as  to  prevent  a  jury  from  rightly  estimating  ita  value.  3  Bland,  389.  See  Pressly, 
lb.  390.  The  principle  of  ad  quod  damnvm  is  to  be  construed  strictly,  but  fairly.  Bellon% 
lb.  448.    See  11  GiU  &  J.  398. 
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for  damages.(l)  In  a  late  case,  it  is  held,  that  ferry  franchises  are 
partly  of  a  public  and  partly  of  a  private  nature.  So  far  as  they  are 
publici  juris,  the  legislature  may  legislate  touching  them,  as  to  punish 
neglect  or  misconduct  in  conducting  them,  and  secure  passengers  from 
danger,  imposition,  &c.,  buti  cannot  take  away  the  ferry  itself,  nor  the 
legitimate  rents  and  profits.  Yet  the  franchise  may  "be  forfeited  by 
non-user,  or  mis-user,  judicially  ascertained,  or  the  government  may,  in 
the  exercise  of  its  right  of  eminent  domain,  resume  it,  upon  making 
full  compensation.(2)(a) 

12.  The  plaintiff  proved  an  exclusive,  prescriptive  right  to  the 
transportation  of  persons  across  the  Humber,  between  Hull  and  Bar- 
ton. The  question  was,  whether  a  transportation  from  one  of  those 
towns  obliquely  across  the  river  to  another  town,  two  miles  lower 
down,  was  a  violation  of  the  plaintiff's  exclusive  right.  Held,  a  trans- 
portation across  the  river,  from  one  of  those  towns  to  any  point  above 
or  below  the  other,  unless  done  to  avoid  the  plaintiff's  ferry  and  in 
fraud  of  his  right,  was  no  violation  of  his  franchise.(3) 

13.  The  plaintiff  claimed  to  be  seized  in  fee  of  a  ferry  between 
Haverhill  and  Bradford,  the  value  of  which  was  destroyed  by  the 
erection  of  a  bridge  by  the  defendant.  In  1652,  the  town  of  Haver- 
hill voted,  that  A  and  his  heirs  should  keep  the  ferry  on  certain  terms, 
and  for  a  limited  ferriage.  The  plaintiff  traced  his  title  to  one  B,  by 
deeds,  for  eighty  years.  B  was  proved  to  have  been  in  possession  of 
the  ferry.  Referees,  to  whom  the  case  was  submitted,  made  an  award 
for  the  plaintiff,  which  was  accepted  by  the  court.(4) 

14.  From  the  preceding  case,  Mr.  Dane  infers,  that  some  ferries  in 
Massachusetts  are  private  property,  owned  in  fee,  and  not  appendant 
to  land.  But  in  Maine,  it  is  said,  none  such  exist.  A  ferry  is  not  of 
this  description,  which  is  traced  back  only  to  the  year  1762  _;  since  and 
before  which  period  ferries  have  been  established  only  by  license  from 
the  sessions.  It  does  not  appear,  that  the  right  to  keep  a  ferry  and 
demand  toll,  either  in  England  or  Maine,  has  ever  been  incident  or 
appendant  to  any  estate  in  land.  The  court  may,  if  they  please, 
license  adjoining  land  owners,  or  the  heirs  of  the  original  proprietors. 
But  this  does  not  change  the  tenure.(5) 

15.  By  the  court  in  Maine,  the  privilege  arising  from  a  ferry  has 
been  viewed  as  follows : 

16.  In  England,  the  king  has  jurisdiction  over  tide  and  other  navi- 
gable waters,  to  which  private  interests  are  subordinate.  To  this  juris- 
diction the   state  governments   have  succeeded.     It  is  exercised  in 


(1)  3  Kent,  45T,  459 ;  Beekman  v.  Sara- 
toga,'(te.,  3  Paige,  45  ;  Tard  v.  Pord,  2  Saun. 
112 ;  Tripp  v.  Prank,  4  T.  R.  666  ;  Zeeble  v. 
Hiokeringall,  Holt,  20 ;  Newburgh,  &C.  v. 
Miller,  5  John.  Cha.  Ill ;  Ogden  v.  Gibbons, 
4,  160 ;  Dartmouth,  &e.  v.  Woodward,  4 
Wheat.  518.     See  eh.  64. 


(2)  Benson  v.  The  Mayor,  &c.,  10  Barb. 
223. 

(3)  Tripp  V.  Prank,  4  T.  R.  666.    But  see 
Huzzey  v.  Field,  2  Cromp.  Mees.  &  R.  432. 

(4)  Chadwick  v.  Proprietors,  &o.,  2  Dane, 
686* 

(5)  8  Greenl.  368-9. 


*  It  is  stated.  In  support  of  the  high  authority  of  this  case,  that  the  declaration  was 
drawn  by  Parsons ;  that  Mr.  Dane  was  chairman  of  the  referees  ;  and  that  all  the  judges, 
Dana,  Oh.  J.,  Paine,  Bradbury,  Gushing  and  Dawes,  were  present  when  the  award  was  ac- 
cepted.    Per  Putnam,  J.,  7  Pick.  483-4. 

(a)  Grant  to  one,  his  heirs  and  assigns,  of  the  right  to  establish  a  ferry  on  the  Mississippi 
river,  near  a  certain  town,  and  run  it  "  from  lands  at  the  said  place  that  may  belong  to  him." 
Held,  the  latter  clause  was  limited  to  lands  owned  by  him  at  the  time  of  the  grant  Mills 
T.  County,  &o.,  2  Gilm.  191. 
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authorizing  tte  erection  of  bridges,  and  is  subject  to  no  restriction  ex- 
cept what  arises  from  prior  grants.  These,  being  once  vested  in  corpo- 
rations or  individuals,  cannot  be  resumed  by  the  legislature,  except  in 
pursuance  of  a  power  reserved  at  the  time  of  the  grant.  A  grant  is  an 
executed  contract,  within  the  terms  of  the  Federal  Constitution.  But  a 
license  to  an  individual  to  receive  a  compensation  for  certain  services, 
(for  no  definite  period,)  is  supposed  to  be  of  itself  a  fair  equivalent  for 
the  services,  and  vests  no  right  beyond  the  control  of  the  government. 
The  prohibition  imposed  upon  all  other  persons  does  not  attach  to  him ; 
and,  that  he  may  not  abuse  his  immunity,  he  is  restrained  from  taking 
more  than  a  certain  compensation.  The  right  to  the  ferry,  the  fran- 
chise in  perpetuity  or  for  an  indefinite  period,  like  a  grant  of  this 
nature  from  the  crown,  which  is  a  species  of  private  property  often- 
times of  great  value,  the  public  do  not  part  with.  The  license  is  in  the 
nature  of  an  appointment  to  office,  with  a  right  to  fees,  but  held  at  the 
pleasure  of  the  appointer.  Upon  the  same  principle,  the  sessions  may 
license  any  number  of  ferries,  according  to  the  public  convenience,  &c. 
So,  the  legislature  may  grant  a  bridge,  and,  as  is  generally  the  case  in 
Massachusetts  and  Maine,  omit  to  provide  compensation  for  the  ferry 
which  is  injured.  Such  compensation  might  be  requisite,  where  a  ferry 
is  private  property  owned  in  fee.  And  there  may  be  cases,  where  com- 
pensation to  a  licensed  ferryman  would  be  equitable  ;  and,  if  the  facts 
were  seen  and  understood,  would  probably  always  be  enjoined  by  the 
legislature.  But  it  would  be  a  condition  imposed  not  upon,  but  hy 
them  ;  not  arising  from  a  limitation  of  their  power,  but  depending  upon 
the  exercise  of  their  discretion.(l) 

17.  In  1762,  the  sessions  in  Maine  granted  a  license  to  A  to  keep  a  ferry 
at  his  landing  in  Woolwich.  He  owned  and  occupied  a  large  farm 
above  and  below  the  ferry.  In  1769,  his  son,  owning  the  same  farm, 
was  also  licensed.  A  few  years  afterwards,  the  farm  was  sold  to  B, 
whose,  tenants  kept  the  ferry  without  license  till  1788,  when  he  sold 
the  farm  to  C  and  D.  The  same  year  C  was  licensed.  The  plaintiffs 
derived  title  to  the  ferry-house,  landing  and  adjacent  grounds  from  0 
and  D.  Licenses  were  granted  to  them  and  their  grantors  in  1805-12— 
22-26.  There  were  no  other  licenses,  and  no  ferry  was  ever  claimed  but 
by  the  owners  of  the  ferry-house.  From  1788  the  ferry  was  known  as 
Day's  ferry,  (the  name  of  the  plaintiffs.)  The  legislature  having  au- 
thorized a  horse-ferry  across  the  same  stream,  (the  tide  waters  of  the  Ken- 
nebec,) and  an  appropriation  of  lands  and  grounds,  paying  damages  ; 
held,  the  grant  was  valid,  and  the  plaintiffs  had  no  claim  for  damages.(2) 
17  a.  In  other  States,  the  strict  common  law  rule,  as  to  the  exclusive 
privilege  of  a  ferry,  seems  to  have  been  still  further  modified  and  re- 
stricted. 

17  b.  Thus,  in  Connecticut,  the  legislature  granted  to  a  town  the 
franchise  in  a  ferry  across  a  large  navigable  river,  and  from  time  to  time 
regulated  the  tolls.  The  town  being  divided,  the  privilege  was  transferred 
to  the  new  town  by  its  charter,  to  hold  during  the  pleasure  of  the  legis- 
lature. A  subsequent  act  established  a  bridge  over  the  river,  and  dis- 
continued the  ferry.     Held,  the  act  was  constitutiona].(3) 

17  c.  So,  in  Illinois,  a  legislative  grant  of  a  ferry  franchise,  unless 

(1)  8  Greenl.  369-70.  I      (3)  East  Hartford,  &c.  v.  Hartford,  &o.,  It 

(2)  Day  v.  Stetson,  8  Greenl.  365.  |  Conn.  19;  10  How.  511. 
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restricted  by  some  general  law  or  some  provision  of  the  grant  itself,  is 
necessarily  exclusive,  so  far  as  it  extends.  The  legislature,  in  grant- 
ing a  ferry,  may  legally  divest  itself  of  the  right  of  eminent  domain,  by 
restricting  the  future  exercise  of  its  powers  in  relation  to  such  ferry,  or 
in  other  words,  make  a  contract  which  it  cannot  constitutionally  im- 
pair. But  it  is  always  subject  to  an  implied  reservation,  that,  when- 
ever the  public  good  or  exigency  requires,  it  may  be  resumed  for  an 
adequate  compensation.(l) 

17  d.  So,  in  Georgia,  it  is  held,  that  the  ancient  doctrine  of  the  common 
law,  that  the  franchise  of  ferry,  although  not  declared  to  be  exclusive, 
is  necessarily  implied  to  be  so  by  the  grant,  is  inapplicable  to  both  the 
local  situation  and  political  institutions  of  this  country  ;  having  bad  its 
origin  in  the  feudal  system,  and  undergone  great  modifications,  if  it 
has  not  been  entirely'  abandoned,  even  in  Bngland.(2) 

17  e.  So,  in  Illinois,  a  license  to  keep  a  ferry  between  certain  points, 
extending  three  miles  on  the  Mississippi  river,  is  not  exclusive  to  that 
extent,  but  authorizes  the  establishment  of  the  ferry  from  any  point 
within  the  three  miles,  and,  when  established,  other  ferries  may  be 
licensed  within  the  same  limits,  so  that  they  do  not  interfere  with  the 
ferry-ways  of  the  ferry  first  established.  The  ferry-ways  of  the  ferry, 
when  located,  extend  only  so  far  as  may  be  necessary  for  a  convenient 
landing ;  and,  though  the  owner  may  have  the  right,  as  exigencies  re- 
quire, to  change  his  ferry  landing  after  he  has  once  established  it,  yet 
he  has  no  such  exclusive  right  of  ferriage  within  the  prescribed  limits, 
as  would  prevent  the  licensing  of  another  ferry  within  these  limits.(3) 

17/  But,  in  New  York,  it  is  held,  that  the  "  Fulton  Ferry,"  is  vested 
in  the  corporation  of  the  city  of  New  York,  as  property,  by  an  indefea- 
sible title.(4) 

17  g.  The  city  having  established  ferries  under  its  charters,  which 
were  run  by  lessees  holding  on  short  leases  ;  they  are,  in  judgment  of 
law,  set  up,  established,  kept,  and  maintained  by  the  corporation,  within 
the  true  intent  and  meaning  of  the  charters.(5) 

17  A.  The  Cornbury  charter  of  1708  gave  to  the  mayor,  aldermen, 
and  commonalty  of  New  York,  the  right  to  establish  ferries  between  the 
city  and  Long  Island,  and  to  hold  them,  with  the  revenues  and  tolls, 
forever.  And,  the  corporation  having  acted  upon  that  and  other  grants, 
by  establishing  the  South  ferry  and  the  Hamilton  Avenue  ferry,  the  city 
and  its  inhabitants  have  acquired  vested  rights  and  valuable  interests 
in  those  ferries,  which  cannot  be  taken  away  by  the  legislature.(6) 

17  i.  The  Act  of  May  14,  1845,  to  establish  and  regulate  ferries  be- 
tween the  city  of  New  York  and  Long  Island,  does  not,  by  its  terms, 
embrace  the  three  existing  ferries,  or  interfere  with  vested  rights,  so  as 
to  require  the  court  to  determine  the  question  of  its  constitutionality  ; 
but  it  expressly  excepts  those  ferries,  and  leaves  the  rights  of  the  city 
of  New  York  therein,  undisturbed.(7)(a) 


(1)  Mills  V.  County,  &o.,  2  Gilm.  191 ;  East, 
Ac.  V.  Hartford,  &o.,  17  Conn.  19. 

(2)  Shorter  v.  Smith,  9  Geo.  SlY. 

(3)  Gales  V.  Anderson,  13  lUin.  413. 


Benson  «.  The  Mayor,  S;o.,  10  Barb.  223. 
lb. 

(6)  lb. 

(7)  lb. 


(a)  By  a  late  statute,  (1853,  213.)  three  or  more  persons  may  constitute  themselves  a  cor- 
poration to  maintain  a  ferry,  with  power  to  take  a  grant  of  land  for  that  purpose,  but  not  to 
interfere  with  pre-existing  rights. 
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18.  Most  of  the  English  cases  on  this  subject  relate  to  ancient  rights 
to  ferries  and  markets,  founded  on  prescription.  When  one  can  show 
that  he  has  claimed  and  enjoyed  an  exclusive  privilege  from  time  im- 
memorial, a  grant  in  his  favor  will  be  presumed,  co-extensive  with  the 
enjoyment.  But  actual  grants  are  to  be  interpreted  by  their  terms. 
And  in  some  instances  even  prescriptive  privileges  are  restrained  in 
favor  of  the  public  interest  and  convenience.(l) 

19.  Where  a  statute  authorizes  the  officers  of  a  city  to  license  a  ferry 
claimed  by  the  city,  if  required  by  the  public  convenience,  &c. ;  if  they 
grant  such  ferry,  with  a  covenant,  express  or  implied,  for  exclusive 
use,  still  they  may  grant  another,  if  the  public  convenience,  &c.,  so  re- 
quire. The  authority  is  vested  in  them  as  trustees  for  the  publicj{u)  and 
cannot  be  restrained  by  the  covenant  of  the  city  through  them.  They 
act  in  a  double  capacity.  If  the  city  is  exclusive  owner  of  the  fran- 
chise, its  grantee  would  hold  against  a  license  by  the  officers ;  if  other- 
wise, notwithstanding  a  prior  covenant  for  exclusive  use,  the  officers 
may  license  a  new  ferry,  as  agents  for  the  public.(2) 

20.  With  regard  to  the  question  of  public  convenience,  &c.,  as  per- 
taining to  the  grant  of  a  ferry ;  it  is  immaterial  whether  roads  leading 
to  the  ferry  be  opened  before  or  after  the  latter.(3) 

21.  There  are  early  dicta,  that  a  ferry  requires  ownership  of  the  soil 
on  both  sides.  It  is  said,  that  a  ferry  is  in  respect  of  the  landing  place, 
and  not  of  the  water ;  the  water  may  be  in  one,  the  ferry  in  another, 
and  in  every  ferry,  the  land  on  both  sides  of  the  water  ought  to  be  in 
the  owner  of  the  ferry  ;  otherwise  he  cannot  land  on  the  other  part. 
He  who  has  the  privilege  of  a  ferry,  ought  to  have  the  soil  on  both 
sides  of  the  water  ;  for  he  cannot  land  upon  the  soil  of  another,  without 
his  assent.(4)  But  this  principle  has  been  questioned  in  late  cases, 
both  in  England  and  in  this  country.(5) 

22.  The  general  doctrine  has  already  been  stated,  as  to  a  right  of  way 
from  necessity.  This  principle  has  been  brought  in  question,  in  reference 
to  the  landing  places  of  public  ferries.  The  prevailing  rule  seems  to 
be,  that  there  is  no  right  to  use  land  not  belonging  to  the  owner  of  the 
ferry  for  this  purpose,  even  though  it  be  a  public  highway.  This  was 
the  early  doctrine  in  England,  and  has  been  adopted  in  Pennsylva- 
nia.(6)  But  late  English  authorities  overrule  it,  and  hold  it  sufficient, 
that  a  landing  place  is  a  highway,  to  justify  the  use  of  it  in  connection 
with  the  ferry.(7)(J) 


(1)  1  Pick.  5476.     See  Troter  v.  Harris,  2 
Tougne  &  J.  285. 

(2)  Pay,  &c.,  15  Pick.  252. 

(3)  Pay,  &c.,  15  Pick.  254. 

(4)  Ipswich  V.  BroWD,  13  Viu.  208  ;  Feirry ; 
Com.  Dig.  Piscary  B. 


(5)  Pay,  4;c.,  15  Pick.  254;  6  B.  A  0.  T03  : 
King  V.  Nicholson,  12  E.  333  ;  Gourdine  v. 
Davis,  1  Bai  469. 

(6)  3  Kent.  420,  n. ;  Chamliers  v.  Furry, 
1  Yeate3,16'7  ;  Cooper  v.  Smith,  9  S.  &  R.  26. 

(7)  Peter  v.  Kendal,  6  Barn,  k  Cr.  703. 


{a)  The  right  to  raoeive  toll  for  crossing  a  river  on  the  highway,  is  a  franchise  belonging 
to  the  whole  people,  asj  succeeding  to  the  crown.    Young  v.  Harrison,  6  Geo.  130. 

So,  in  Illinois,  the  county  commissioners'  court,  under  the  law  authorizing  that  court  to 
grant  ferry  license,  was  not  authorized  by  any  exclusive  grants  it  might  make,  to  divest  it- 
self of  the  power  to  grant  other  ferries,  within  any  prescribed  limits,  whenever  the  public 
should  so  require.     Gales  v.  Anderson,  13  111.  413. 

(p)  Otherwise,  in  North  Carolina.  Pipkin  v.  Wynns,  2  Dev.  403.  It  has  also  been  held 
in  the  case  of  Bowman  T.  Wathen,  2  M'Lean,  376,  that  the  right  to  a  ferry  attaches  to  the  ripa- 
rian proprietor,  and  cannot  be  taken  from  him  without  compensation.  He  may  convey  the 
soil,  except  the  right  of  ferriage,  which  then  becomes  an  incorporeal  hereditament,  being  a 
right  to  USB  the  soil  for  this  purpose  only.    In  Pennsylvania,  the  exclusive  right  of  crossing 
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23.  The  owner  of  a  private  ferry  has  no  right  to  land  boats  and  pas- 
sengers, at  the  terminus  of  the  highway,  between  high  and  low  water 
mark,  on  the  opposite  margin  of  the  river,  without  consent  of  the 
owner  of  the  land.(l) 

24.  In  most  of  the  United  States,  specific  statutory  provisions  are 
made  in  regard  to  the  establishment  or  licensing  of  ferries.  It  is  foreign 
from  the  plan  of  this  work,  to  notice  anything  more  than  a  few  promi- 
nent features  of  these  acts. 

25.  In  Kentucky,  no  person  shall  transport  across  the  Ohio  river, 
within  one  mile  of  an  established  ferry ;  and  no  ferry  shall  be  estab- 
lished across  this  river,  within  a  mile  and  a  half  of  a  former  one,  unless 
there  is  an  impassable  river  between ;  or,  on  the  Cumberland  river, 
within  a  mile.(2)  No  person  shall  transport  from  the  other  side  of  the 
Ohio,  to  Jefferson  County  in  Kentucky,  within  one  and  a  half  miles  of 
an  established  ferry,  without  a  grant  from  the  Kentucky  side.(3) 

26.  In  the  same  State  it  is  held,  that  the  applicant  for  a  ferry  must 
own  the  lands  on  both  sides.(4) 

27.  In  Tennessee,  no  one  shall  transport  across  a  river,  within  ten 
miles  of  an  established  ferry.(5)  The  owner  of  the  landings,  or  of  the 
land  on  each  side,  shall  be  licensed,  and  have  power  to  land  boats  on 
the  opposite  banks.  Where  a  ferry  is  necessary,  and  the  banks  belong 
to  different  persons,  each  shall  be  entitled  to  a  license,  and  bound  to 
allow  the  other  to  land  on  his  soil.fo)  Any  one  may  use  a  public  ferry 
landing  for  loading,  &c.,  not  interfering  with  the  ferry.(6)  Private 
ferries  are  subjected  to  the  same  rules  as  public.(7)  In  this  State,  it  is 
held,  that  a  ferry  may  be  established,  without  regard  to  the  ownership 
of  the  soil.  The  land  owner,  however,  has  a  prior  claim,  and,  if  an 
owner  above  or  below  is  appointed  keeper  of  a  ferry,  he  may  have  the 
appointment  rescinded.  A  ferry  may  be  licensed  across  a  navigable 
river,  though  the  opposite  bank  lies  in  another  State.  A  new  ferry  may 
be  licensed  near  an  old  one,  though  of  less  public  benefit  than  the  lat- 
ter.(8) 

28.  In  Ohio,  the  owner  of  the  banks  of  a  river  has  an  exclusive 
right  to  be  licensed  for  a  ferry.     If  there  are  different  owners  on  oppo- 


(1)  Chess  V.  Manown,  3  Watts,  219;  (1 
Teates,  167.) 

(2)  1  Ky.  St,  593-4,  St.  1837,  227.  See 
City  &.C.  V.  Taylor,  11  B.  Mon.  361. 

(3)  St.  1836,  594;  1837,  319;  Churchill?;. 
Grundy,  5  Dana,  100 ;  Carter  v.  Kalfus,  6, 
43  ;  Lexington  v.  M'Murtry,  3  B.  Monr.  516; 
Dover  v.  Pox,  9  B.  Mon.  200. 


(5)  1  Scott,  107,  1023.  See  Sparks  v. 
White,  7  Humph.  86. 

(6)  2  lb.  176. 

(7)  Ten.  St.  1825,  47. 

(8)  Allen  v.  Farnesworth,  5  Terg.  189; 
Corporn.  kc.  v.  Overton,  3  Terg.  387  :  Blair 
V.    Oarmichael,  2   Terg,   306 ;  Nashville,  &o. 

Slielby,    10    Terg.   280.     See   Waller   v. 


(4)  Taylor  v.  Bostle,  1  Rep.  594.  )  MoHenry,  3  Humph.  245. 

a  navigable  river,  can  be  derived  only  from  a  grant  by  the  commonwealth.  There  can  be 
no  ferry  by  prescription  or  presumption.  But  long-continued  use  may  give  an  exclusive 
right  to  embark  and  laud  passengers  upon  the  shore,  as  far  as  low-water  mark,  though  it  be 
the  land  of  another  person.     Bird  v.  Smith,  8  Watts,  434. 

In  Illinois,  a  ferry  franchise  is  not  an  incident  to  the  ownership  of  land.  Trustees,  &o.  v. 
Tatman,  13  Illin.  27. 

And  a  party  cannot  exercise  a  ferry  franchise  on  his  own  land,  without  the  consent  of  the 
State.    lb. 

But,  when  an  easement  is  granted  to  the  public,  upon  the  margin  of  a  navigable  stream,  the 
right  to  use  and  treat  it  as  a  landing  is  undoubted.     Godfrey  v.  City,  &c.,  12  Illin.  29. 

In  Georgia,  grants  of  lands  on  water-courses  from  the  State,  with  appurtenances,  convey 
no  right  of  public  ferry.  The  right  of  private  ferry  passes  with  the  fee ;  and,  for  any  inter- 
ference with  this,  the  owner  is  entitled  to  compensation.     Harrison  v.  Toung,  9  Geo.  359. 
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site  sides,  there  is  a  mutual  right.  And  unless  such  owners  apply  for  a 
license,  any  other  person  may  obtain  one.  Unless  the  landing  is  upon 
a  highway,  a  ferry  cannot  be  established  without  the  consent  of  the  land 
owner.      But  an  exception  is  made  of  small  streams  in  high  water  (1) 

29.  In  Indiana,  the  owner  of  the  land  upon  the  side  of  a  stream, 
where  a  ferry  is  to  be  established,  has  a  prior  claim  for  a  license ;  but, 
if  he  omit  to  apply,  another  person  may  do  it :  in  which  case, 
however,  the  land  owner  may  afterwards  buy  him  out,  by  repaying 
his  expenditures,  with  ten  per  cent,  interest.  No  new  ferry  shall  be 
granted  within  a  mile  of  an  old  one,  unless  the  public  convenience,  &c., 
so  require.  Ferry  landings  shall  not  be  obstructed.  The  county  commis- 
sioners may  license  ferries.  The  owner  of  land  is  entitled  to  a  ferry, 
and  may  take  ferry-boats,  &c.,  already  established  on  his  land,  paying 
therefor.(2)  In  this  State,  it  is  said,  exclusive  ferry  privileges  were 
unknown  till  created  by  statute.  Hence,  the  statutory  penalty  is  the 
only  remedy  for  an  invasion  of  them.  A  ferry  right  is  assignable,  and 
is  treated  as  real  estate,  descending  to  heirs,  being  subject  to  dower, 
&c.(3)(a) 

30.  In  Illinois,  the  owner  of  the  land  has  a  prior  claim  to  a  ferry,  (as 
also  a  bridge.)  But  any  person  may  cross  the  stream,  or  carry  his 
neighbors  without  a  fee,  in  his  own  boat,  without  intending  to  injure 
the  owner  of  the  ferry.  The  exclusive  privilege  of  a  ferry  or  bridge 
extends  three  miles.(4)(&) 

31.  In  Missouri,  it  is  provided  that  no  free  ferry  shall  be  established 
within  one  mile  of  a  licensed  ferry.  But,  by  a  late  statute,  the  County 
Court  may  license  ferries  at  discretion,  as  many  as  it  shall  judge  best 
in  any  river.  In  Arkansas,  a  ferry  over  a  public  navigable  stream  is 
a  public  ferry.  The  owner  of  one  or  both  banks  of  a  river,  or  one  hav- 
ing a  pre-emption  or  settlement  title  thereto,  may  establish  a  ferry, 
and  all  lakes  meandered  in  making  public  surveys  of  the  United 
Slates  lands,  and  retained  by  government  as  public  property,  are  in- 
cluded in  the  above  provision.  A  license  is  required,  and  in  some  cases 
will  be  granted,  for  a  ferry  over  a  private  stream.{5) 

32.  In  Virginia,  the  owner  of  land  on  one  or  both  sides  of  a  stream, 
through  which  a  highway  passes,  may  obtain  a  license  for  a  ferry.  But 
one  ferry  shall  not  be  established  within  half  a  mile  of  another.(6)  The 


(1)  Ohio  St.  447.  . 

(2)  Ind.  Rev.   L.   259-60-1-4;  Ray.  Sts. 
295 

(3)  Lang  v.  Scott,  1  Blao.  405;    2    McL. 
376;  3  Kent,  421,  n. 

(4)  Illin.  Rev.  L.  303-6-7-10.     See  Trus- 
tees, &o.  V.  Tatman,  13  Illin.  27.     Tanhard 


V.  Cliever,  3  Gilm.  469 ;  Munsell  v.  Temple, 
3  Gilm.  93. 

(5)  Misso.  St.  276;  Sts.  1847,  55;  Ark. 
Rev.  St.  402-5.  See  Harrison  i).  State,  9 
Mis.  580. 

(6)  2  Rev.  0.  130-1;  St.  1840,  58.  See 
lb.  47,  113. 


(a)  One  owning  upon  a  navigable  river  may  convey  the  soil,  reserving  tbe  ferry.  If  the 
ferry  alone  be  granted,  the  soil  can  be  used  by  the  grantee  for  no  other  purpose.  Bowman 
V.  Wathen,  2  MoL.  376. 

(6)  The  sale  of  school  lands,  to  a  party  who  has  a  ferry  franchise,  will  not  be  aflfected  by  a 
forfeiture  of  tbe  franchise ;  the  sale  and  franchise  being  independent.  Trustees,  &c.  v.  Tat- 
man, 13  111.  27. 

Tbe  State  alone  can  insist  upon  or  waive  such  forfeiture.    lb. 

A  ferry  franchise  is  not  secured  to  the  inhabitants  of  a  township,  by  the  ordinance  of  1818, 
which  provides  that  section  sixteen,  in  each  township,  shall  be  granted  for  the  use  of 
schools.     lb. 

The  order  of  the  county  court,  directing  the  justices  to  be  summoned,  to  consider  the  ver- 
dicts of  juries  in  ferry  cases,  was  held  to  be  executed,  by  leaving  the  summons  at  the  resi- 
dences of  the  justices.    Someryille  v.  'Wimbish,  7  Gratt.  215. 
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owner,  &c.,  of  a  ferry  upon  the  shore  of  another  State,  the  river  being 
the  State  boundary,  shall  not  carry  from  the  Virginia  shore  within  two 
miles  of  an  established  ferry.  By  the  Code,  the  county  court  may  es- 
tablish a  ferry,  subject  to  future  regulations.  Private  ferries  are  for- 
bidden.(l)(a) 

33.  In  North  Carolina,  the  proprietor  of  a  ferry  may  erect  a  toll- 
bridge  in  the  same  place.(&)  In  the  same  State,  a  new  ferry  shall  not 
be  granted,  unless  the  public  convenience  strongly  require  it.  A  per- 
son may  be  licensed,  though  owning  land  on  neither  side.(2) 

34.  In  Alabama,  where  one  owns  land  on  both  sides  of  a  river,  and 
a  ferry  is  necessary,  he  shall  have  it  on  both  sides  upon  his  land,  un- 
less the  public  convenience,  &c.,  will  be  thereby  prejudiced;  but,  if  the 
location  is  the  best  on  one  side,  and  not  on  the  other,  the  court  may 
order  otherwise.  No  ferry  is  allowed  within  two  miles  by  water,  of 
one  already  established,  except  upon  a  river  within  two  miles  of  some 
town.     In  Mississippi,  the  owner  of  the  soil  has  a  prior  claim.(3)(c) 

35.  In  Greorgia,  there  shall  be  no  ferry  on  a  stream  over  which  a  ~ 
bridge  is  erected  at  the  expense  of  the  county.(4)(c?) 

36.  In  Massachusetts,  an  ancient  colonial  ordinance  provided,  that 
whosoever  hath  a  ferry  granted  upon  any  passage,  shall  have  the  sole 
liberty  for  transporting  passengers  from  the  place  where  such  ferry  is 
granted,  to  any  other  ferry-place,  where  ferry-boats  are  to  land ;  and 
any  ferry-boat  that  shall  land  passengers  at  any  ot^er  ferry,  may  not 
take  passengers  from  thence,  if  the  ferry-boat  of  that  place  be  ready .(5) 
In  Vermont,  ferries  are  licensed  by  the  selectmen.  In  Connecticut  and 
Massachusetts,  the  duty  of  supporting  ferries  is  imposed  on  towns,  un- 


(1)  St.  1835-6,  66 ;  Code,  334.  See  St. 
1840-1,  91. 

(2)  1  N.  0.  Bev.  St.  544 ;  Beard  v.  Loag, 
2  Law  Rep.  69 ;  Raynor  v.  Dowdy,  1  Mur. 
219.  (See  also  3  lb.  57 ;  1  Hayw.  457 ;  2 
Dev.  403.) 


(3)  Aik.  Dig.  363-4 ;  Miss.  Rev.  C.  360-1. 
See  Jones  v.  Jobnson,  2  Alab.  (N.  S.)  746. 

(4)  Prince,  735. 

(5)  Col.  Laws  (1672),  50,  Ferries. 


(a)  A  owned  land  lying  on  a  river  in  Yirginia,  over  which  there  was  a  ferry  from  his  land, 
established  in  1762,  and  a  public  road  ran  through  his  land  to  the  ferry.  Prom  the  oppo- 
site side  there  appeared  to  have  been  a  ferry  from  1770  to  1826,  when  it  was  allowed  to  run 
down.  In  1848,  a  special  act  was  passed,  authorizing  the  county  to  establish  or  revive  the 
ferry  from  the  opposite  side,  after  certain  proceedings.  Held  that,,  in  Virginia,  ferries  were 
creations  of  the  statute,  and  the  rights  of  the  owners  of  ferry  franchises  were  limited  by  the 
statutes ;  that  it  was  competent  for  the  legislature  to  establish  the  ferry  from  the  opposite 
side,  and  in  the  same  time  with  A's  ferry,  though  it  had  existed  for  so  long  a  time;  that  it 
was  no  invasion  of  his  franchise  to  do  so;  and  that  the  grant  of  the  ferry  conferred  on  the 
owner  no  title  to  any  portion  of  the  soil  on  the  opposite  .side,  and  no  easement  beyond  the 
privilege  of  using  the  highway  to  land  passengers  on.     Somerville  v.  "Wimbish,  7  Gratt.  206. 

(6)  See  sec.  9.  In  the  same  State  it  is  held,  that  though  the  government  may  establish  fer- 
ries at  their  pleasure,  without  regard  to  ownership  of  the  soil,  yet  the  adjacent  land^ owner 
18  entitled  to  a  preference,  and,  on  his  refusing  to  exercise  the  franchise,  it  may  be  granted 
to  another,  he  paying  for  the  land.     Pipliin  v.  Wynns,  2  Dev.  403. 

(c)  A  license  for  a  ferry  does  not  authorize  the  obstruction  of  the  stream  by  a  rope,  used 
for  pulling  the  boat  across.  Babcock  v.  Herbert,  3  Alab.  (N.  S.)  392.  See  Ricks  v.  HaU,  4 
Port.  178  ;  Botts  v.  Bridges,  274.  In  a  suit  against  the  owner  of  a  ferry  across  a  river,  for 
the  loss  of  a  wagon  in  crossing  a  creek  which  emptied  into  the  river;  the  plaintiff  may  show 
that  the  defendant  had,  at  other  times,  conveyed  persons  and  property  across  the  creek,  to 
enable  them  to  cross  the  river  higher  up,  for  the  purpose  of  proving  that  it  was  an  append- 
age to  the  ferry  across  the  river.     Garner  v.  Green,  8  Ala.  96. 

(d)  Seven  years'  regular,  exclusive  and  uninterrupted  usage  of  a  public  ferry,  in  Georgia, 
is  prima  facie  evidence  of  a  prescriptive  right.  Harrison  v.  Toung,  9  Geo.  359;  or  creates 
the  presumption  of  a  grant.    Williams  v.  Turner,  7  Geo.  348. 
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less  some  individual  or  corporation  is  bound.(a)  In  Connecticut,  the 
owner  of  a  ferry  has  an  exclusive  right ;  but  any  person  may  cross  the 
river  in  his  own  or  neighbor's  boat  for  private  business.  The  County 
Court  has  authority  to  establish  a  new  ferry  where  an  old  one  had  been 
discontinued,  and  to  grant  new  ferries.  In  Maine,  where  a  horse  or 
steam  ferry  is  established  by  the  legislature,  the  county  commissioners 
shall  not  allow  another  within  one  mile.(l) 


CHAPTER  LXIV. 

FRANCHISES.    BRIDGES,  ETC.     CONSTITUTIONAL  LAW. 

1.  In  this  country,  the  most  important  point  of  view  in  which  the  sub- 
ject oi  franchises  can  be  considered,  is  their  relation  to  the  constitutions 
the  United  of  States,  and  of  the  respective  States.  Several  cases  have 
arisen,  involving  the  question,  how  far  the  grant  of  a  franchise  is  a  con- 
tract, and  the  franchise  itself  private  property,  the  former  of  which,  by 
fundamental  constitutional  provisions,  cannot  be  impaired, (&)  nor  the  lat- 
ter appropriated,  without  compensation,  to  public  uses;  and,  as  depend- 
ing upon  this  question,  the  further  practical  one,  whether  a  subsequent 
grant  of  a  similar  or  rival  franchise,  interfering  with  the  former  one, 
is,  upon  the  grounds  mentioned,  unconstitutional  and  void.  Some 
recent  and  elaborate  decisions  upon  this  subject  have  related  to  toll- 
bridges,  chartered  by  the  State  legislatures.  They  have  also  incident- 
ally involved  the  subject  of  ways  and  ferries,  which  rest  on  substan- 
tially the  same  ground  with  bridges,  and  which  have  been  treated  of  in 
the  chapters  immediately  preceding.  The  natural  association  of  topics, 
therefore,  leads  us  now  to  take  a  view  of  American  constitutional  law 
upon  the  subject  oi  franchises  or  chartered  rights,  more  particularly  those 
cases  which  relate  to  ways,  ferries  and  bridges. 

2.  A  very  important  case  of  this  class  has  recently  arisen  in  Massa- 
chusetts.(2) 


(1)  Conn.  St.  225-6 ;  Sts,  1847,  30 ;  Mass. 
Rev.  St  250;  Me.  St.  1842,  10.  See  Me. 
Rer.  St.  214-7;  Verm.  lb.  143;  Pelton  v. 
Deal],  22  Term.  170 ;  'Wethersfield  v.  Hum- 
phrey, 20  Conn.  218;  East,  &c.  v.  Hartford, 


&e.,  17  Conn.  79  ;  Enfield,   &o.  v.  Hartford, 
&o.,  17  Conn.  454. 

(2)  Charles  River  Bridge  v.  "Warren  Bridge, 
7  Pick.  344.  See  Att'y  Gen.  i/.  Birmingham, 
&c.,  2  T.  &  C.  124. 


(a)  There  are  similar  provisions  in  Vermont  and  Maine.      1  Term.  L.  497  ;  2  Smith,  886.  , 

(6)  The  effect  of  such  grant  at  common  law  is  involved  in  the  same  inquiry. 

The  same  general  principle  has  been  applied  to  national  grants.  Thus  a  grant  of  land,  or 
of  a  franchise,  from  a  government  which  still  continues  in  possession,  but  which  has,  by 
treaty,  ceded  all  its  rights  in  the  territory  in  which  the  land  lies,  to  another  nation,  is  void. 
The  United  States  v.  Reynes,  9  How.  U.  S.  127.  Davis  v.  Concordia,  lb.  280.  Goodtitle  v. 
Kibbe,  lb.  471.     The  United  States  v.  D'Auterive,  10  How.  U.  S.  609. 

Thus  a  grant  of  a  perpetual  ferry  franchise,  made  by  the  Spanish  Governor  of  Louisiana, 
after  the  treaty  of  St.  Ildefonso  in  1800,  is  void.     Davis  v.  Concordia,  9  How.  U.  S.  280. 

So  of  a  grant  of  land,  although  lying  in  that  part  of  the  territory  of  Louisiana  which 
Spain  asserted  was  not  ceded  to  Prance  by  that  treaty,  which  Prance  never  actually  occu- 
pied and  which  the  United  States,  though  constantly  asserting  their  title  under  that  treaty 
and  the  treaty  of  Paris  of  1803,  did  not  take  possession  of  until  1810.  The  United  States  v. 
Eeynes,  9  How.  U.  S.  127. 
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3.  By  an  ancient  ordinance,  dated  1636, 1640,  and  1642,  the  govern- 
ment of  the  colony  of  Massachusetts,  having  previously  established  a 
ferry,  between  Boston  and  Charlestown,  over  Charles  river,  recite  that 
they  have  given  the  revenue  of  the  ferry  to  Harvard  College.  In  1640, 
the  ferry  was  given  to  the  college,  being  then  leased.  In  May,  1650, 
the  college  was  incorporated.  In  October,  1650,  the  college  having 
petitioned  in  regard  to  rectifying  the  ferry  rent,  which  hehngs  to  the  college, 
it  was  ordered,  that  the  president,  for  the  college,  might  lease,  or  other- 
wise dispose  of  the  ferry.  In  1654,  an  act,  imposing  a  tax  for  the  bene- 
fit of  the  college,  spoke  of  the  profit  of  the  ferry,  formerly  granted. 
From  1639,  to  1785,  the  college  received  the  profits ;  since  1650,  some- 
times managing  the  ferry  themselves,  and  sometimes  leasing  it.  The 
college  fixed  the  tolls,  but  the  legislature  passed  various  acts,  regulating 
the  ferry,  and  sometimes  affecting  the  tolls.  The  college  was  in  some 
instances  consulted,  in  others,  not.  In  1784,  a  statute  incorporated 
certain  persons,  for  the  purpose  of  building  a  bridge  in  the  place  where 
the  ferry  between  B  and  C  is  now  kept ;  and  authorized  them  to  re- 
ceive toll  for  forty  years,  and  double  toll  on  Sunday  ;  (they  paying  the 
college  £200  per  annum,  which  they  accordingly  paid,)  and  the  bridge, 
at  the  end  of  the  time,  to  revert  to  the  State,  saving  to  the  college  a 
fair  annual  compensation  for  the  loss  of  the  ferry.  In  1792,  an  act  es- 
tablished the  West  Boston  Bridge  Corporation,  to  build  a  bridge  across 
the  same  river,  from  Boston  to  Cambridge,  the  legislature  having  pre- 
viously resolved,  that  the  act  of  1784  was  not  the  grant  of  an  exclu- 
sive right  to  build  over  these  waters.  The  act  of  1792  authorized  a 
toll  for  forty  years,  required  the  payment  of  an  annuity  to  the  college,  and 
in  consideration  of  the  risk  and  importance  of  the  work  of  building 
the  Charles  Eiver  Bridge,  and  the  loss  which  the  plaintiffs  would  suffer 
from  the  new  bridge,  extended  their  charter  for  thirty  years,  with  the 
exception,  that  the  additional  toll  on  Sunday  should  be  relinquished. 

In  1828,  the  defendants  were  incorporated  to  build  another  bridge 
across  the  river,  between  Boston  and  Charlestown,  distant  from  the  for- 
mer, in  Charlestown,  260  feet,  and  in  Boston,  915  feet.  The  plaintiffs 
thereby  lost  two-thirds  of  their  former  tolls.  The  pLiintiffs  brought  a 
bill  in  equity,  for  an  injunction  to  restrain  the  building  of  the  new 
bridge. 

4.  Held,  by  Morton,  J.,  that  the  grants  relating  to  the  ferry,  as  prac- 
tically construed,  gave  to  the  college  a  permanent,  indefeasible  inter- 
est therein,  subject  to  the  regulation  of  the  government ;  by  Putnam, 
J.,  that  the  college  had  a  fee  in  the  ferry ;  and  by  Parker,  Chief  Jus- 
tice, that,  prior  to  1650,  the  State  was  a  trustee  of  the  ferry  for  the 
college,  the  grants  having  given  to  the  latter,  not  the  ferry  itself,  but 
only  a  permanent  right  to  the  profits  ;  but  the  act  of  1650  relinquished 
the  trust,  and  vested  the  ferry  in  the  college,  subject  to  pnblic  regula- 
lation ;  by  Parker,  Ch.  J.,  Wilde  and  Morton,  Js.,  that  the  Charles 
Eiver  Bridge  did  not  acquire  the  ferry  by  the  act  of  1784,  but,  (by 
Wilde,  J.,)  that  it  was  extinguished  by  this  act,  and  the  acquiescence 
of  the  college,  and  by  Morton,  J.,  that  the  ferry  was  seized  by  the  gov- 
ernment, for  the  public  necessities,  a  fair  compensation  being  provi- 
ded ;  but,  by  Putnam,  J.,  that  the  college,  for  a  consideration,  relin- 
quished the  ferry  to  the  bridge,  during  its  charter. 

By  Putnam,  J.,  that  if  a  ferry  had  been  established,  either  by  the 
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State,  or  an  individual,  where  the  Warren  Bridge  was  built,  it  would 
have  been  a  nuisance  to  the  former  one ;  and  by  Parker,  Ch.  J.,  that 
the  grant  of  the  ferry  between  Boston  and  Charlestown,  did  not  give 
an  exclusive  right  to  the  toll  of  all  passengers  between  these  places, 
nor  was  it  limited  merely  to  the  ferry-ways  themselves,  but  it  gave 
a  right  to  receive  the  tolls  of  all,  who,  in  crossing  the  river  between 
Boston  and  Charlestown,  would,  in  the  usual  course  of  travel,  pass  over 
this  ferry  ;  that,  whenever  the  increase  of  travel  should  so  require,  the 
State  might  establish  a  new  ferry,  and,  if  near  the  old  one,  a  compen- 
sation must  be  made  to  the  latter ;  but,  in  order  to  render  a  compensa- 
tion necessary,  the  two  must  be  positively  near,  and  within  the  same 
range,  a  point  to  be  determined  by  the  terms  of  the  grant — if  the  latter 
should  merely  diminish  the  custom  of  the  former,  this  condition  would 
be  dispensed  with. 

By  Parker,  Ch.  J.,  and  Wilde,  J. ;  that  the  grant  of  a  bridge,  or 
ferry,  near  an  old  one,  is  not  a  taking  of  private  property,  within  the 
meaning  of  the  Constitution  of  the  United  States,  which  requires  a 
compensation  to  the  owner,  in  case  of  such  taking,  the  damages  not 
being  immediate,  but  consequential ;  by  Putnam,  J.,  the  contrary,  under 
the  State  constitution,  and  by  Parker,  Ch.  J.,  that  the  fundamental 
theory  of  our  government  forbids  the  making  of  a  new  grant,  to  the 
necessary  prejudice  of  a  prior  one,  without  providing  compensation. 

By  Morton,  J.,  that  neither  was  the  charter  to  the  defendants  an 
appropriation  of  private  property,  nor  did  it  impair  the  obligation  of  a  con- 
tract, because  the  plaintiffs'  right,  under  their  charter,  did  not  exceed 
the  limits  of  the  bridge  itself,  but  merely  empowered  them  to  receive 
a  toll  from  all  who  passed  over  it ;  and,  by  Wilde,  J.,  that  the  acts  of 
1784  and  1791,  especially  the  latter,  gave  the  plaintiffs  no  exclusive 
right  of  transportation  between  Boston  and  Charlestown. 

By  Putnam,  J.,  that,  the  plaintiffs  having  acquired  a  right  to  the 
ferry,  whatever  would  have  been  a  nuisance  to  the  ferry,  was  such, 
also,  to  their  bridge  ;(a)  and,  that  the  act,  authorizing  them  to  erect  a 
toll-bridge,  involved  an  implied  engagement  against  any  future  grant 
which  would  divert  their  tolls,  and,  hence,  the  charter  to  the  defendants 
was  void,  as  impairing  the  obligation  of  a  contract ;  and,  by  Parker, 
Ch.  J.,  that  it  was  void,  for  the  same  reason,  and  upon  the  principles  of 
the  State  constitution,  because  the  plaintiffs'  charter  gave  them  the 
same  rights  as  to  tolls  between  Boston  and  Charlestown,  which  attached 
to  the  ferry,  and  impliedly  engaged  that  these  rights  should  not  be  dis- 
turbed or  impaired,  except  in  case  of  public  necessity,  and  then,  that  a 
compensation  should  be  provided. 

5.  As  this  case  involves  many  important  principles,  it  seems  proper 
to  give  a  somewhat  more  extended  notice  of  the  grounds  upon  which 
the  several  judges  rested  their  respective  opinions. 

6.  Morton,  J.,  was  of  opinion,  that  the  ferry  right  of  the  college 
never  vested  in  the  plaintiffs.  Being  an  incorporeal  hereditament,  it 
could  pass  only  by  the  deed  of  the  college.(&)     The  legislature  could 

(a)  "Where  a  bridge  was  substituted  for  a  ferry,  and  a  penalty  was  provided  against  all 
passing  in  any  other  way ;  held,  Chancery  would-  issue  an  injunction  against  a  railroad  com- 
pany's transporting  passengers  across  in  a  steamboat.  Cony  y.  The  Yarmouth,  ko.,  3 
Hare  593. 

(t/See  Peter  v.  Kendal,  6  B.  &  C.  703. 
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not  interfere  with  it,  having  no  power  to  take  private  property,  even 
for  a  compensation,  except  for  public  uses  ;  nor  did  they  undertake  to 
interfere  with  it.  The  charter  to  the  plaintiffs  did  not  purport  to  con- 
vey the  franchise  of  the  ferry,  nor  depend  in  any  way  upon  the  assent 
of  the  college.  Hence,  upon  the  expiration  of  the  bridge  charter,  the 
plaintiffs  would  have  no  remaining  right  to  the  ferry.(l)(a)  In  regard 
to  the  exclusiveness  of  the  plaintiffs'  right  under  their  charter,  it  could 
not  be  co-extensive  with  the  river,  because  the  Cambridge  bridge  then 
existed,  nor  with  the  towns  of  B  and  C,  no  such  provision  being  found 
in  the  charter ;  and  it  must,  therefore,  be  either  a  right  to  take  toll  of 
all  passengers  across  the  river  below  Cambridge  bridge,  or  of  all  pas- 
sengers over  the  bridge;  any  other  construction  being  wholly  loose 
and  indeterminate.  The  case  is  analogous  to  those  of  banks  and  turn- 
pikes, both  of  which,  by  their  charters,  are  charged  with  onerous 
duties  to  the  public.  It  is  well  settled,  though  once  thought  other- 
wise, that  a  bank  charter  confers  no  exclusive  right ;  and  it  has  never 
been  questioned  that  the  legislature  may  charter  a  new  turnpike, 
though  the  effect  will  be  to  diminish  the  profits  of  an  old  one.  It 
would  be  impossible  to  draw  the  line  between  a  diversion  of  travel 
amounting  to  a  destruction  of  the  former  franchise,  and  the  very 
smallest  diversion.  Hence,  the  grant  must  be  limited  to  the  right  of 
taking  toll  from  all  passengers  over  the  road,  and  the  practice  of  the 
legislature  has  corresponded  to  this  principle.  The  commonwealth 
does  not  contract,  that  no  new  charter  shall  be  granted  which  shall  in- 
terfere with  the  business  or  profits  of  the  old  ;  or  for  an  exclusive 
right  to  the  same  line  of  travel  which  at  first  passes  over  the  bridge  ;  for 
this  would  be  a  covenant  against  any  change  in  the  channels  of  com- 
munication, the  course  of  business  and  the  state  of  society,  and  the 
effect  would  be,  an  entire  prohibition  of  all  further  internal  improve- 
ment. No  improved  road,  no  new  bridge,  canal  or  railroad,  could  be 
constitutionally  established ;  because  none  could  be  opened  without 
diminishing  the  profits  of  some  old  corporation. (2)  The  words  of  the 
plaintiffs'  charter  are,  "  that  a  toll  be  and  hereby  is  granted  for  the 
sole  benefit  of  the  proprietors,"  to  be  collected  of  passengers.  Nothing 
further  is  granted  or  covenanted  for  expressly  ;  and  it  is  the  rule  of 
English  law,  a  fortiori  applicable  in  a  republic,  that  the  grant  of 
government  passes  nothing  by  implication,  or  at  least  that  it  shall  be 
more  strictly  construed  than  a  private  grant,  and  include  only  what  is 
essential  to  the  enjoyment  of  the  thing  granted.(5)     The  plaintiffs  must 

(1)  1  Pick.  451,  452.  |      (2)  7  Pick.  454,  460. 

(a)  Wilde,  J.,  was  of  the  same  opinion.  The  annuity  to  be  paid  to  the  college  was,  in 
pursuance  of  the  plaintiff's  charter,  the  price  paid  for  it,  and  to  be  reimbursed  by  the  tolls. 
Hence,  it  was  eventually  paid  by  the  public.  The  effect  was  the  same  as  if  it  had  been 
made  payable  into  the  State  treasury,  and  the  State  had  compensated  the  college ;  and, 
therefore,  even  if  the  ferry  were  purchased  and  not  extinguished,  the  government  were  the 
purchasers.     7  Pick.  466,  467. 

(6)  Wilde,  J.,  concurred,  especially  as  to  grants  relating  to  objects  connected  with  the 
public  interest  or  convenience,  and  conferring  exclusive  privileges.  Some  grants,  upon 
valuable  and  adequate  considerations,  as,  for  instance,  of  land,  may  constitute  an  exception. 
7  Pick.  468,  469.  It  is  held  in  other  States,  that  grants  and  franchises  are  to  be  construed 
in  favor  of  the  State.  Miners',  &o.  v.  United  States,  1  Iowa,  (Greene,)  553.  That,  if  the 
terms  of  the  contract  between  the  individual,  or  the  corporation,  and  the  State,  are  ambi- 
guous, the  ambiguity  must  operate  in  favor  of  the  pubUc.  McLeod  v.  Burroughs,  9  Geo,  213, 
And  that  a  grantee  takes  nothing  by  implication,  but  is  confined  to  the  terms  of  his  charter. 
Harrison  v.  Toung,  9  Geo.  359  ;  Shorter  v.  Smith,  9  Geo.  517. 
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be  presumed  to  have  accepted  their  charter,  with  a  knowledge  that  th6 
legislature  would  have  power  to  do  many  future  acts  which  would  im- 
pair its  value.(l) 

7.  Wilde,  J.,  was  of  opinion,  that  the  preamble  of  the  plaintiffs' 
charter,  reciting  the  petition  for,  and  the  benefits  of  a  bridge,  and  the 
enacting  clause,  incorporating  the  plaintiffs,  and  granting  a  toll  to  re- 
imburse the  expense  of  building  a  bridge,  did  together  authorize  the 
erection  of  such  bridge,  but  contained  no  further  grant  or  covenant  by 
implication.  The  second  charter  to  the  plaintiffs,  made  after  the  re- 
jection of  their  exclusive  claim  upon  the  chartering  of  the  West  Boston 
bridge,  was  a  donation  for  the  encouragement  of  enterprise,  and  its 
terms  clearly  negatived  any  implied  covenant  for  an  exclusive  right. 
The  public  accommodation  was  the  declared  object  of  the  grant ;  im- 
plying, that,  if  this  object  should  afterwards  demand  new  avenues, 
they  should  be  provided.  And  the  decision  of  the  legislature  upon 
this  point  is  conc]usive.(2)  If  the  tolls  taken  by  the  defendants  were 
a  part  of  the  plaintiffs'  freehold,  then  a  compensation  was  provided  for 
in  the  defendants'  charter.  But,  in  fact,  the  plaintiffs  had  no  property 
in  the  tolls,  but  only  in  the  franchise ;  for  if  any  one  were  prevented 
from  passing  their  bridge,  the  action  would  be  case,  and  not  trespass 
for  taking  their  property.  Tolls  and  profits  in  expectancy  are  not 
property,  within  the  meaning  of  the  constitution,  for  the  taking  of  which 
compensation  must  be  provided  ;  but  the  injury  caused  by  the  diver- 
sion of  travel  is  merely  consequential,  like  that  sustained  by  the  keeper 
of  a  public  house,  for  example.  Upon  any  other  principle,  the  diver- 
sion of  a  single  traveller  would  be  an  unconstitutional  act.(3) 

8.  Putnam,  J.,  was  of  opinion,  that  the  college,  for  a  valuable  con- 
sideration, consented  to  the  plaintiffs'  having  the  ferry,  during  the  con- 
tinuance of  their  charter,  and  the  charter  recognized  such  assent.  ^  The 
college  ceased  to  use  the  ferry,  received  the  annuity,  and  the  plaintiffs 
built  their  bridge  over  the  ferry  and  took  the  tolls.  Hence,  it  is  plain 
that  the  college  could  maintain  no  suit  against  the  plaintiffs  for  a  viola- 
tion of  their  right.(4:)  The  surrender  of  the  ferry  must  be  presumed 
to  have  been  made  to  the  plaintiffs,  for  a  consideration,  rather  than  to 
the  State,  without  consideration.  If  the  bridge  were  accidentally  de- 
stroyed, the  plaintiffs  would  have  the  ferry  during  their  charter;  and, 
after  its  expiration,  the  ferry  would  revert  to  the  college  without  a  new 
grant.  The  charter  to  the  plaintiffs  does  not  expressly  authorize  them 
to  build  a  bridge.  Hence,  the  grant  must  be  to  some  extent  construed 
by  implication,  otherwise  the  plaintiffs  would  have  been  indictable  for 
a  nuisance;  and  the  true  principle  is,  to  make  all  such  implications  as 
are  necessary  to  effect  the  manifest  intent.(a)  The  maxim  applies, 
"  id  cerium  est,  quod  certum  reddi  potest.''''  A  public  grant, /or  considera- 
tion valuable,  is  to  be  construed  more  favorably  for  the  grantee  than 
the  government.(5)  The  franchise  in  a  toll-bridge  is  no  more  to  be 
confined  to  the  width  of  the  bridge,  than  a  ferry  is  to  be  confined  to  its 


(1)  7  Pick.  461,  464 

(2)  lb.  470,  471,  474,  475. 

(3)  7  Pick.  471,  47.?. 


(4)  lb.  480-91. 

(5)  lb.  486-90. 


(a)  Aoo.  Parker,  Oh.  J.     Thus,  a  grant  of  a  right  to  cut  timber  on  public  lands  would 
involve  the  right  of  passing  over  others,  if  necessary  to  effect  the  object.     7  Pick.  521. 
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ways.  The  franchise  of  both  alike  consists  in  the  profits  derived  from 
transportation.  Both  are  pvblici  juris,  and  derivable  from  the  grants 
of  the  State.  If  the  franchise  is  confined  to  the  width  of  the  bridge,^ 
then  the  legislature  might  authorize  a  free  bridge  directly  alongside  of 
the  old  one.  The  maxims  of  the  common  law  are  applicable  : — "  one 
shall  not  do  indirectly  what  he  has  no  right  to  do  directly ;"  and  "every 
grant  shall  carry  with  it  all  things  which  are  necessary  to  the  enjoyment 
of  it."(a)  There  is  little  danger  of  any  direct  infringement  or  repeal  of 
a  bridge  charter ;  but  unless  there  is  some  constitutional  safeguard, 
very  great  danger  of  an  indirect  violation,  by  the  establishment  of 
another  bridge  at  the  side  of  the  old  one,  which  shall  draw  away  all  its 
profits.(l)  There  is  an  obvious  distinction  between  the  charter  of  a 
bridge'corporation  and  that  of  a  banking  or  insurance  company.  The 
latter  merely  gives  individuals  authority  to  do,  as  a  corporation,  what 
they  might  have  done  as  individuals.  Though  paying  a  bonus,  these 
corporations  are  under  no  obligations  to  accommodate  the  public ;  and 
they  may  at  any  time  dissolve  themselves.  But  bridges  and  ferries  are 
publici  juris,  and  the  proprietors  may  be  compelled  to  allow  the  public 
the  use  of  them. (2)  If  the  legislature  has  the  ultimate  power  of  judg- 
ing as  to  the  expediency  of  chartering  new  bridges,  &c.,  then  the  old 
ones  are  in  effect  held  at  the  will  of  the  grantor,  though  purporting  to 
be  for  a  term  certain. (3)  In  regard  to  the  case  of  the  West  Boston 
bridge,  the  decision  of  the  legislature  was  merely,  that  the  plaintiffs' 
charter  did  not  give  them  an  exclusive  right  over  the  Charles  river.  But 
the  grant  of  the  new  charter,  in  answer  to  an  application  made  under  a 
claim  of  right,  was  an  admission  that  the  plaintiffs'  rights  were  in- 
fringed.(4)  As  to  the  question,  how  near  a  new  bridge  might  be  built, 
the  plaintiffs  are  not  bound  to  answer  it  on  compulsion.  It  is  sufficient 
for  them  that,  in  this  case,  the  two  bridges  are  side  by  side.  The  ques- 
tion is  one  for  a  jury  to  settle,  and  the  damages  must  be  in  proportion 
to  the  amount  of  injury  sustained.  The  maxim  de  minimis,  &c.,  might 
apply.(5)  The  plaintiffs'  franchise  does  not  fall  under  the  real  estate,  for 
the  taking  of  which  compensation  is  provided  by  the  defendants'  char- 
ter.(6)  If  legislative  contracts  may  be  violated,  it  must  put  a  stop  to 
the  mvestment  of  capital  in  public  enterprise!?.  The  effect  of  the  new 
bridge  is  the  same  as  if  the  legislature  had  sequestrated  $60,000  from 
the  plaintiffs'  tolls  to  build  it.  After  it  has  been  paid  for  from  the  tolls, 
it  reverts  to  the  commonwealth,  who  then  either  make  it  free,  and 
thereby  wholly  destroy  the  plaintiffs'  franchise,  or  receive  the  tolls  to 
their  own  use,  in  violation  of  their  contract  with  the  plaintif['s.(7)(&) 

9.  Parker,  Ch.  J.,  was  of  opinion,  that  as  to  the  inherent  qualities  of 
a  grant,  and  the  construction  of  it  in  relation  to  the  thing  clearly 
granted  and  its  necessary  attributes,  the  rule  is  the  same  with  public 
as  with  private  grants.  Thus,  the  grant  of  a  franchise  implies  the  un- 
disturbed use  of  it,  so  far  as  respects  the  acts  of  the  government  or 


(1)  1  Pick.  492-5. 

(2)  1  Pick.  495-6. 

(3)  lb.  496. 

(4)  lb.  498. 


(5)  lb.  501-2. 

(6)  lb.  602. 
(1)  lb.  503-6. 


(a)  See  Lucas  v.  Lottery,  &c.,  11  Gill  &  J.  490. 

(J)  Ace.  Parker,  Ch.  J.,  7  Pick.  530-1.     The  establishment  of  a  free  hridge  would  be  a 
Yirtual  assumption  of  the  plaintiffs'  franchise.     5S1. 
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those  claiming  under  it,  unless  the  public  convenience,  &c.,  should 
require  otherwise;  and  then  it  implies  a  covenant  to  provide  indemnity. 
But  this  indemnity  is  to  be  predicated  upon  actual  and  not  prospective 
value.(l)  The  plaintiffs'  charter  is  merely  the  grant  of  a  license  to 
build  a  bridge  in  the  place  prescribed,  with  the  right  to  take  toll  from 
passengers.  But  this  toll  being  the  consideration  for  the  erection  of 
the  bridge,  the  legislature  could  not  do  any  act  by  which  the  plaintiffs 
should  be  deprived  of  it,  without  an  indemnity.  The  grant,  however, 
being  only  for  a  bridge  between  Boston  and  Charlestown,  would  not 
preclude  another  one  between  Boston  and  any  other  place.(2)  The 
great  profits  heretofore  derived  from  the  plaintiffs'  bridge  can  have  no 
bearing  upon  this  question.  The  enterprise,  at  its  commencement,  was 
an  uncertain  one,  and  the  question  of  loss  and  gain  was  merged  in  the 
compact ;  and  moreover  present  holders  of  shares  have  probably  taken 
them  at  a  rate  much  above  the  original  value,  relying  upon  the  con- 
tinuance of  the  charter.(3) 

10.  The  judges  of  the  Supreme  Court  of  Massachusetts  being  equally 
divided  in  the  foregoing  case,  the  bill  in  equity  was  dismissed.  The 
case  was  carried  by  the  plaintiffs  below  to  the  Supreme  Court  of  the 
United  States,  by  which  the  judgment  of  the  court  below  was  af&rmed, 
three  justices  dissenting.  The  grounds  of  the  several  opinions  were 
substantially  as  follows. 

11.  Taney,  Ch.  J.,  was  of  opinion,  that  the  defendants'  charter  was 
not  unconstitutional,  even  though  retrospective,  and  affecting  vested 
rights,  unless  it  impaired  the  obligation  of  a  contract,  (2  Pet.  413,  8, 
110. )(4)  With  regard  to  the  college  ferry,  it  ceased  to  exist,  as  soon  as 
the  bridge  was  erected,  as  much  as  if  a  convulsion  of  nature  had  made 
there  a  passage  of  dry  land,  "  The  bridge  was  built  in  the  same  place, 
and  its  abutments  occupied  the  landings  of  the  ferry."  Hence,  even  if 
the  plaintiffs  were  assignees  of  the  ferry,  they  themselves  extingaished 
it,  and  with  it  all  the  ferry  rights  incident  thereto.  But  the  ferry  was 
not  assigned  to  the  plaintiffs.  The  whole  proceedings  show,  that  an 
assignment  by  the  college  was  not  by  any  one  deemed  material  to  the 
plaintiffs'  charter,  but  that  the  ferry  was  taken  by  the  government  for 
public  uses,  a  compensation  being  provided,  and  the  college  consenting 
to  receive  it,  both  during  the  plaintiffs'  charter,  and  after  its  expiration. 
Nor  were  the  plaintiffs  assignees  in  equity  of  the  college.  The  annuity 
was  to  come  out  of  the  tolls,  that  is,  out  of  the  public,  and  was  an  in- 
cumbrance taken  into  account  in  granting  the  charter.  Nor  is  the 
plaintiffs'  charter  to  be  construed  by  the  extent  of  the  ferry  right.  The 
ferry  and  the  bridge  were  different  franchises,  chartered  at  different 
periods,  by  different  acts,  and  without  words  of  reference  from  one  to 
the  other.  As  to  the  construction  of  the  plaintiffs'  charter,  it  is  a  grant 
by  the  public  to  a  private  corporation,  and  must  be  strictly  construed. 
'Thus,  in  the  case  of  Prop''rs,  &c.  v.  Wheely,  2  Barn.  &  Aid.  793,  such  a 
grant  is  termed  a  bargain  between  a  company  of  adventurers  and  the 
public,  and  the  former  can  claim  nothing  that  is  not  clearly  given  them. 
In  this  case,  the  charter  authorized  the  company  to  exact  toll  for  arti- 
cles which  passed  "  through  any  one  or  more  of  the  locks."  It  also  ex- 
pressly authorized  all  persons  to  use  the  canal,  so  that  the  company  had 

(1)  1  Pick.  521-3.  I      (3)  f  Pick.  532. 

(2)  lb.  526-8.  1      (4)  U  Pet.  539-10. 
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no  power  to  prevent  it.     Yet  the  court  decided,  that  for  using  only  one 
of  the  levels,  without  passing  through  the  locks,  no  toll  could  be  re- 
covered.    Hence,  it  appears  that  the  English  courts  are  restraining  the 
spirit  of  monopoly,  by  confining  corporations  to  the  privileges  plainly 
given  them ;  and  there  is  no  good  reason,  why  in  this,  as  in  other  re- 
spects, we  should  not  follow  the  English  law.     Indeed,  the  same  prin- 
ciple has  been  adopted  in  several  instances,  by  this  court ;  (8  Pet.  738, 
3,  289,  4, 168.)     The  case  of  Providence  Bank  v.  Billings,  (4  Pet.  514,) 
is  very  nearly  analogous  in  principle  to  the  present  case.     There,  the 
plaintiffs  were  incorporated  in  the  usual  form ;  and  a  tax  was  after- 
wards imposed  upon   all  the  banks  in  the  State.     It  was  held  that, 
although  their  charter  was  a  contract,  the  plaintiffs  were  bound  by  this 
tax,  because  the  State  should  not  be  presumed  to  have  relinquished  so 
essential  and  fundamental  a  power  as  that  of  taxation.     The  plaintiffs 
contended,  in  that  case  as  in  this,  that  the  taxing  power  might  be  so 
exercised  as  to  destroy  their  franchise.     The  same  principle  applies  to 
all  powers  of  government,  in  which  the  interest  of  the  public  is  in- 
volved.    Of  these  none  is  more  important  in  the  growing  state  of  our 
country,  than  the  opening  of  new  avenues  for  travel  and  trade.(l)     The 
plaintiffs'  charter  expressly  grants  nothing,  but  the  ordinary  faculties 
of  a  corporation  for  the  purpose  of  building  the  bridge,  and  the  right 
to  take  certain  tolls.     It  gives  no  exclusive  privilege  over  the  river ;  no 
power  to  build  themselves,  or  prevent  others  from  building  another 
bridge  ;  no  engagement  that  another  shall  not  be  built,  or  to  abstain 
from  everything  which  might  diminish  the  tolls.      Hence  no  provision 
of  that  charter  is  violated  by  the  erection  of  the  Warren  Bridge,  which 
neither  interrupts  the  passage  over  the  plaintiffs'  bridge,  nor  renders 
the  way  to  or  from  it  less  convenient,  but  merely  destroys  its  income 
by  diverting  passengers.(2)    The  plaintiffs'  charter  of  1792,  under  which 
alone  they  can  now  claim,  and  which  was  made  while  the  former  one 
was  in  full  force,  expressly  refers  to  the  charter  of  the  West  Boston 
Bridge,  and  is  made  to  recompense  them  for  the  injury  thereby  sus- 
tained.    The  acceptance  of  this  charter  precludes  the  plaintiffs  from 
setting  up  an  exclusive  right.(3)     The  fact,  that  amidst  the  great  num- 
ber of  similar  cases  which  have  occurred  in  this  country,  no  such  ex- 
clusive claim  has  before  been  set  up,  indicates  the  general  understand- 
ing that  it  could  not  be  maintained.     If  the  plaintiffs  should  prevail, 
similar  applications  would  immediately  be  made  on  behalf  of  the  nu- 
merous turnpikes  which  have  been  superseded  by  railroads  and  canals. 
And  as  the  extent  of  the  exclusive  right  is  left  wholly  uncertain,  the 
court  would  be  compelled  to  fix  by  some  arbitrary  rule  the  width  of 
this  new  kind  of  property  in  a  line  of  travei.['k) 

12.  McLean,  J.  was  of  opinion,  that  although  the  plaintiffs'  bridge 
was  substituted  for  the  ferry,  yet  they  had  no  assignment  of  the  latter. 
Upon  the  destruction  of  the  bridge,  the  ferry  would  probably  have  re- 
vested in  the  college ;  it  certainly  would  not  belong  to  the  plaintiffs. 
The  college,  for  the  annuity,  either  suspended  its  ferry  rights  during 
the  charter,  or  else  abandoned  them  to  the  public.  The  charter  does 
not  grant  the  ferry  privileges ;  but  refers  to  it,  merely  to  fix  the  site 

(1)  11  Pet.  544-8.  I      (3)  lb.  550-1. 

(2)  lb.  548-9.  1      (4)  lb.  551-3. 
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of  the  bridge.(l)  Iq  regard  to  the  construction  of  the  charter,  the 
broad  rule,  that  in  governmental  grants  nothing  can  be  implied,  is  not 
sustained  by  authority.  Both  by  a  royal  grant,  and  by  a  legislative 
act,  everything  passes  that  is  .essential  to  the  enjoyment  of  the  thing 
granted.  A  grant  made  at  the  suit  of  the  grantee  is  construed  strictly  ; 
but  a  grant  by  special  favor  of  the  king,  or  on  a  consideration,  is  con- 
strued more  liberally.  In  the  case  of  the  Sturlridge  Canal  v.  Wheeley, 
Lord  Tenterden  said  the  right  must  be  dearly  given ;  but  afterwards, 
that  it  must  be  dearly  given  by  inference,  in  the  absence  of  any  express 
grant.(2).  If  the  boundaries  of  the  plaintiffs'  right  can  be  fixed,  it  is  as 
exclusive  and  as  incapable  of  being  resumed  or  regranted  as  any  other 
public  grant  whatever.  The  franchise,  though  incorporeal,  in  legal 
contemplation  has  body  and  extension,  and  is  as  scrupulously  guarded 
by  law  as  an  interest  in  the  soil.  The  value  of  a  bridge  is  not  esti- 
mated by  its  quantity  of  timber  and  stone,  but  by  the  travel  over  it. 
A  destruction  of  the  bridge  would  have  been  a  less  injury  to  the  plain- 
tiffs than  the  establishment  of  a  new  bridge  ;  because  in  the  former  case 
it  might  be  rebuilt,  but  the  injury  caused  in  the  latter  must  be  a  per- 
manent one.  Although  in  extending  the  plaintiffs'  franchise  beyond 
the  timbers  of  the  bridge,  it  is  difficult  to  designate  its  precise  extent ; 
yet  there  is  the  same  diflBculty  in  every  question  of  public  or  private 
nuisance.  Because  the  franchise  cannot  be  measured  by  feet  and 
inches,  it  does  not  follow  that  the  complainants  have  no  rights.  In 
determining  upon  facts  which  establish  rights  or  wrongs,  an  exercise 
of  judgment  is  indispensable,  the  facts  of  each  case  are  considered,  and 
a  sound  and  legal  conclusion  is  drawn  from  them.  The  previous  erec- 
tion of  other  bridges,  which  remotely  affected  the  plaintiffs,  and  for  one 
of  which,  the  West  Boston  Bridge,  an  indemnity  was  provided,  does 
not  justify  the  present  more  direct  injury.  The  plaintiffs'  franchise 
must  extend  a  reasonable  distance ;  not  so  great  as  to  subject  the  public 
to  serious  inconvenience,  nor  so  limited  as  to  authorize  a  ruinous  com- 
petition.(3)  If  the  legislature  may  resume  the  plaintiffs'  franchise  in- 
directly, through  the  instrumentality  of  the  defendants,  they  might 
also  do  it  directly. (4)  The  tolls  are  property,  the  value  of  which  may 
be  estimated  by  past  receipts.  The  entire  value  of  the  bridge  consists 
in  the  right  of  exacting  toll.  The  injury  is  of  the  same  nature  as  if  the 
legislature  had  authorized  an  impassable  wall,  encircling  the  ends  of  the 
bridge,  as  distant  from  its  abutments  as  the  Warren  Bridge.(5)  What- 
ever may  be  the  rule  in  other  States,  it  is  well  settled  in  Massachusetts, 
that  chartered  rights  are  entitled  to  protection.  The  case  in  4  Pet. 
560,  merely  decides  that  a  tax  may  be  imposed  upon  property  held 
directly  under  a  grant  from  the  State,  as  well  as  other  property.  So 
the  plaintiffs'  bridge  might  be  taxed.(6)  The  charter  is  not  a,  monopoly, 
being  granted  for  a  consideration.  A  monopoly  is  the  withdrawing  a 
common  right,  and  vesting  it  exclusively  in  individuals.(7)  The  gov- 
ernment may  take  for  public  uses,  a  bridge  as  well  as  other  private 
property,  in  whole  or  in  part ;  but  on  condition  of  providing  compen- 
sation.(8)     In  the  extension  of  the  national  road  through  the  State  of 


(1)  11  Pet.  55&-1. 

(2)  1 1  Pet.  557-8. 

(3)  lb.  560-4 

(4)  lb.  564. 


(5)  lb.  565-6. 

(6)  lb.  566-7. 

(7)  lb.  567. 

(8)  11  Pet.  569. 
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Ohio,  a  free  bridge  was  thrown  across  a  stream,  by  the  side  of  a  toll- 
bridge  ;  but,  after  reconsidering  an  application  which  was  at  first  re- 
jected, the  proper  authority  estimated  the  value  of  the  charter,  and 
made  compensation.(l)  As  to  the  objection,  that  the  legislature  could 
not  grant  any  part  of  the  eminent  domain,  so  as  to  bind  a  subsequent 
legislature,  this  principle  would  prevent  a  binding  grant  to  the  plain- 
tiffs even  within  the  timbers  of  their  bridge.  Acts  of  incorporation 
are  contracts.  The  charter  to  the  plaintiffs  did  not  preclude  future  and 
similar  charters,  but  the  thing  granted  passed  to  the  grantee,  and  was 
no  more  subject  to  be  resumed  than  a  tract  of  land ;  except  in  the  case, 
alike  applicable  to  both  grants,  of  its  being  wanted  for  public  use.  The 
only  compensation  provided  for  the  plaintiffs  by  their  charter,  is  the 
provision  for  payment  of  the  annuity  by  the  defendants.  The  legis- 
lature has  thus  undertaken  to  do  what  a  jury  only  could  constitution- 
ally do.(2)  McLean,  J.,  was  further  of  opinion,  that  the  charter  to  the 
defendants,  though  operating  to  take  private  property  without  com- 
pensation, did  not  impair  the  obligation  of  a  contract,  because  it  did 
not  act  directly  upon  the  contract,  and  therefore  was  not  repugnant  to 
the  constitution  of  the  United  States,  but  only  to  the  constitution  of 
Massachusetts;  and  upon  this  ground,  that  the  court  had  no  jurisdic- 
tion of  the  case.(3) 

13.  Story,  J.,  was  of  opinion,  that  the  plaintiffs'  charter  must,  to 
some  extent,  be  construed  by  implication,  because  it  does  not  in  the 
enacting  clause  empower  them  to  build  a  bridge,  or  state  where  it  is 
to  commence  or  terminate,  except  by  inference  from  the  preamble.(4) 
The  charter  is  a  contract  and  grant,  and  to  be  construed  as  such,  and 
not  as  a  mere  law.  The  rule  of  construing  the  king's  grant  strictly,  is 
applicable  only  where  it  admits  of  two  interpretations,  either  of  which 
may  be  adopted  without  violating  the  apparent  objects.  If  one  will 
make  the  grant  void  and  worthless,  and  the  other  will  give  it  a  reason- 
able effect,  the  latter  shall  prevail.  And  in  every  case  the  rule  shall 
bend  to  the  real  justice  and  integrity  of  the  case.  It  is  also  dispensed 
with,  where  the  grant  flows  from  the  special  grace,  certain  knowledge,  and 
mere  motion  of  the  crown  ;  or  where  it  is  made  for  a  valuable  consider- 
ation, and  therefore  constitutes  a  contract.  And  there  is  no  distinction 
between  grants  of  lands,  and  grants  of  franchises.  Moreover,  the  plain- 
tiffs' charter  is  not  a  royal  grant,  but  a  legislative  grant,  by  a  public 
statute ;  and  is  therefore  to  receive  a  rational  and  fair  construction, 
according  to  the  general  rules  of  expounding  public  statutes.  We  are 
to  ascertain  the  legislative  intent,  and  to  give  it  a  full  and  liberal  ope- 
ration. It  is  always  to  be  presumed  that  the  legislature  intend  the  most 
beneficial  construction  of  their  acts,  when  the  design  of  them  is  not 
apparent.(5)  Parliamentary  grants  for  private  enterprise  are  contracts, 
and  to  be  reasonably  construed,  according  to  the  intent ;  which  may 
be  either  expressed  or  inferred  from  the  terms.  In  case  of  ambiguity, 
the  contract  shall  be  taken  most  strongly  against  the  grantor,  and 
most  favorably  for  the  public.(a)     There  is  no  analogy  between  royal 


(1)  11  Pet.  568. 

(2)  lb.  568-71. 

(3)  lb.  571-83. 


(4)  lb.  587. 

(5)  4  Mass.  534-7. 


(a)  Where  a  grant  is  o(  a,  private  nature,  in  case  of  ambiguity,  tlie  construction  will  be  in 
favor  of  the  State.     Hoi  a,  public  nature,  it  will  be  in  favor  of  the  grantee.    And  in  both 
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grants,  and  those  of  a  republican  legislature.(a)  Our  legislatures  neither 
have,  nor  affect  to  have,  any  royal  prerogatives ;  and  our  constitutions 
make  no  provision  for  construing  their  grants  differently  from  those  of 
individuals.  In  the  case  of  a  legislative  grant,  there  is  no  ground  to 
impute  surprise,  imposition  or  mistake,  to  the  same  extent  as  in  a  mere 
private  grant  of  the  crown.  The  former  is  made  upon  deliberation,  and 
after  debate.  This  charter  is  not  a  statute  involving  political  powers 
and  sovereignty,  but  it  is  a  solemn  contract.  It  is  no  more  a  restriction 
upon  the  legislative  power,  than  a  grant  of  land.  In  both  cases  the 
only  restriction  is,  that  the  legislature  cannot  twice  grant  the  same 
thing.  The  legislative  power  remains  ;  the  subject  matte?'  only  has  passed 
from  the  hands  of  the  government.  The  charter  is  not  a  grant  in  dero- 
gation of  the  rights  and  interests  of  the  people  ;  for  no  individual  had 
a  previous  right  to  build  a  bridge  over  navigable  waters.  And  if  by 
the  people  is  meant  the  State,  the  same  principle  would  apply  to  a  grant 
of  public  land.  If  the  obstruction  of  navigation  is  referred  to,  inas- 
much as  equivalent  public  rights  of  greater  accommodation  were  ob- 
tained, the  charter  was  a  mere  exchange  of  one  public  right  for  another. 
That  a  public  grant  is  against  the  public  interest  is  not  to  be  assumed. 
It  is  a  question  to  be  judged  of  by  the  legislature;  and  in  this  case 
they  expressly  declare  that  the  proposed  bridge  will  be  of  great  public 
utility.  The  court  has  no  authority  to  gainsay  this  declaration.  The 
plaintiffs'  charter  is  not  a  monopoly,  within  the  meaning  of  the  6th 
article  of  the  Massachusetts  Bill  of  Rights.  This  article  is  not  an  inhi- 
bition of  all  legislative  grants  of  exclusive  privileges  ;  but  a  promulga- 
tion of  the  reasons  against  hereditary  officers.  It  admits  the  right  to 
grant  exclusive  privileges  for  public  services.  A  monopoly  is  an  exclu- 
sive right  granted  to  a  few,  of  something  which  was  before  of  common 
right ;  a  definition  manifestly  inapplicable  to  this  case.  Even  a  mo- 
nopoly, of  such  a  nature  as  to  promote  the  public  good,  is  liberally  con- 
strued ;  as,  for  instance,  a  patent  for  inventions.  This  charter  should 
be  liberally  construed,  because  the  work  is  declared  to  be  of  great  pub- 
lic utility,  and  because  the  grant  is  a  contract,  for  adequate  considera- 
tion, and  the  work  was  undertaken  at  the  time  with  very  great  chances 
of  failure  and  loss,  which  must  have  been  borne  exclusively  by  the 
grantees.(l)  The  charter  is  the  grant  of  a  franchise  to  erect  a  bridge 
over  Charles  Eiver  beiween  Oharlestown  and  Boston,  and  to  take  tolls 
or  pontage  from  passengers.  It  is  limited  to  those  towns.  As  to  the 
extent  of  the  exclusive  right,  it  reaches  a  reasonable  distance  on  the  river ; 
so  that  the  ordinary  travel  to  the  bridge  shall  not  be  diverted.  As  in  all 
cases  of  alleged  nuisance,  the  question  is  not  as  to  the  distance,  but  as  to 
the  injury.  When  the  plaintiffs  accepted  their  charter,  they  took  upon 
themselves  all  risks,  and,  even  though  the  bridge  should  prove  wholly 
unproductive,  they  became  absolutely  bound  by  all  the  engagements 
on  their  part  up  to  the  end  of  the  charter.  They  could  not  even  sur- 
render it  without  the  consent  of  the  legislature  ;  and  at  the  end  of  forty 

(1)  11  Pet.  602-11. 


cases,  upon  the  same  ground,  the  public  good.    Lucas  v.  Lottery,  &o.,  11  Grill  &  J.  490 ; 
Middleton  v   Pritchard,  3  Soam.  520.     See  Hagan  v.  Campbell,  8  Per.  9;  Gledataoes  «. 


Sandwich,  4  Mann.  &  G.  995. 
(o)  See  Mardin  v.  Waddell,  16  Pet.  361 
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years  must  deliver  the  bridge  in  good  repair  to  the  State.  It  is  obvious, 
under  these  circumstances,  that  if  the  legislature  had  expressly  reserved 
the  right  of  granting  other  charters,  which  would  injure  or  wholly  de- 
stroy this  one,  it  would  not  have  been  accepted.  Yet,  by  the  defend- 
ants' charter,  the  legislature  has  annihilated  by  its  own  acts  all  chances 
of  the  plaintiffs'  receiving  tolls,  by  withdrawing  the  whole  travel,  though 
it  is  admitted  it  cannot  take  away  the  barren  right  to  gather  tolls,  if 
any  should  occur,  when  there  is  no  travel  to  bring  a  dollar.  Upon  this 
principle,  the  legislature  might  block  up  every  avenue  leading  to  the 
bridge,  and  at  the  same  time  punctiliously  exact  the  discharge  of  every 
burden  imposed  by  the  charter.  It  is  admitted  that  the  legislature  can- 
not revoke  or  resume  the  plaintiffs'  grant.  Yet  there  is  no  negative 
covenant  in  the  charter ;  it  is  mere  matter  of  implication.  And  does 
not  the  same  implication  which  prohibits  them  from  taking  away  or 
resuming  the  franchise  itself,  also  preclude  them  from  taking  away 
its  whole  substance  and  value?  When  a  thing  is  granted,  the  law 
gives  impliedly,  whatever  is  necessary  for  the  taking  and  enjoying  it. 
In  this  case,  the  tolls  are  thus  necessary  to  the  enjoyment  of  the  plain- 
tiffs' corporate  rights.  A  charter  from  the  government  implies  a  con- 
tract not  to  re-assert  the  right  to  grant  the  franchise  to  another,  or  to 
impair  it.  The  rights  legally  vested  in  any  corporation  cannot  be  con- 
trolled or  destroyed  by  a  subsequent  statute,  unless  the  former  act  re- 
serve a  power  for  that  purpose.(l)  In  England,  the  king  cannot  make 
a  grant  which  shall  prejudice  the  profits  of  a  prior  one.  Hence,  in  the 
grant  of  a  fair,  market  or  ferry,  a  clause  is  usually  inserted,  that  it  shall 
not  be  to  the  prejudice  of  any  other  existing  franchise  of  the  same 
nature.  But  if  there  is  no  such  clause,  this  proviso  is  implied  ;  and 
for  a  breach  of  it,  the  grant  may  be  revoked.  There  can  be  no  distinc- 
tion in  principle  between  a  ferry  and  a  bridge.  Both  are  necessarily 
granted  between  certain  termini,  and  impose  certain  burdens.  The  an- 
cient principle  of  the  English  law,  which  forbids  the  establishment  of 
a  rival  and  injurious  ferry,  has  been  fully  recognized  by  modern  deci- 
sions, both  in  England  and  in  this  country.  Nor  is  there  any  distinc- 
tion in  principle  between  a  ferry  established  under  a  grant,  and  one 
established  without  a  grant,  to  the  injury  of  a  subsisting  ferry  ;  nor 
between  the  exclusive  right  of  a  ferry  by  prescription,  and  the  right  of 
one  existing  by  grant.  If  the  plaintiffs  would  have  a  right  of  action 
against  any  one  who  should  forcibly  prevent  a  passenger  from  going 
over  their  bridge,  this  shows  that  they  have  a  right  to  the  tolls  before 
they  are  actually  earned  ;  and  there  is  no  good  reason  why  the  diversion 
of  passengers  in  any  other  way,  as  by  another  bridge,  should  not  also 
give  a  right  of  action. (2)(a) 

(1)  4  Wheat.  658;  2  Mass.  143-6.  |      (2)  11  Pet.  617-30. 

(a)  The  above  outline  of  Judge  Story's  learned,  elaborate  and  eloquent  opinion,  is  exceed- 
ingly meagre  and  imperfect ;  but  on  account  of  its  great  length,  is  all  for  which  I  have  room. 
I  would  only  add,  that  this  opinion  has  never  been  surpassed,  in  talent  and  learning,  by 
any  effort,  even  of  its  distinguished  author. 

Another  case,  involving  many  of  the  same  principles,  and  some  new  ones,  has  been 
recently  decided  in  Massachusetts.  The  plaintiffs  were  incorporated,  with  power  to  build  a 
dam  westerly  from  Boston  to  Brooliline,  over  an  arm  of  the  sea,  and  thence  to  run  a  cross- 
dam  southerly,  to  the  shore,  making  on  one  side  of  the  cross-dam  a  full  basin,  and  on  the 
other  an  empty  or  receiving  one;  to  cut  raceways  from  one  to  the  other;  to  have  the  use 
of  the  land  in  the  basins,  derived  partly  from  the  State  and  partly  from  individuals,  either 


CHAP.  LXIT.]  CONSTITUTIONAL  LAW.  61 

13  a.  The  charter  of  the  Eiohmond,  Fredericksburg  and  Potomac 
Eailroad  Company,  provided  as  follows:  "Whereas,  the  railroad  au- 
thorized by  this  act,  will  form  a  part  of  the  main,  northern  and  south- 
ern route,  between  the  city  of  Eichmond  and  the  city  of  Washington, 
and  the  privilege  of  transporting  passengers  on  the  same,  and  receiving 
the  passage  money,  will,  it  is  believed,  be  a  strong  inducement  to  indi- 
viduals to  subscribe  for  stock  in' the  company,  and  the  general  assem- 
bly considers  it  just  and  reasonable,  that  those  who  embark  in  the  en- 
terprise, should  not  be  hereafter  deprived  of  that  which  forms  a  chief 
inducement  to  the  undertaking  :  Be  it  therefore  enacted  and  declared, 
and  the  general  assembly  pledges  itself  to  the  said  company,  that  in 
the  event  of  the  completion  of  the  said  railroad,  from  the  city  of  Eich- 
mond to  the  city  of  Fredricksburgh,  within  the  time  limited  by  this 
act,  the  general  assembly  will  not,  for  the  period  of  thirty  years  from 
the  completion  of  the  said  railroad,  allow  any  other  railroad  to  be  con- 
structed between  the  city  of  Eichmond  and  the  city  of  Washington,  or 
for  any  portion  of  the  said  distance,  the  probable  eifect  of  which  would 
be  to  diminish  the  number  of  passengers  traveling  between  the  one 
city  and  the  other,  upon  the  railroad  authorized  by  this  act,  or  to  com- 
pel the  company,  in  order  to  retain  such  passengers,  to  reduce  its  pas- 
sage money,"  was  not  infringed.  Held,  the  charter,  by  the  subsequent 
act,  authorized  the  Louisa  Eailroad  Companv  to  cross  the  track  of  the 
other  road  at  some  distance  from  Eichmond,  and  to  continue  their  road 
to  Eichmond,  unless  the  first  company  would  allow  them  to  transport 
passengers  and  freight  over  their  road  at  certain  rates.  [McLean, 
Wayne,  and  Curtis,  Js.,  dissenting.](l) 

14.  In  a  recent  case  in  New  Hampshire,  between  two  bridge  corpo- 
rations, similar  questions  were  raised.  The  court  remarks  :  "if  F  had 
had  the  grant  of  a  ferry  generally,  we  should  pause  before  holding  that 
the  legislature  could  not  grant  a  bridge,  or  even  another  ferry,  so  near 
as  to  be  consequentially  injurious  to  him.  Upon  this  subject  different 
opinions  have  been  entertained  ;  and  it  may  well  be  questioned  whether 
the  grantee  of  a  ferry,  or  of  a  right  to  erect  and  maintain  a  bridge  at  a 
particular  place,  without  any  terms  of  exclusion  in  the  grant,  can  set 
up  that  right  in  avoidance  of  any  other  grant  which  is  not  directly  in- 
jurious in  its  operation,  but  injurious  merely  in  its  remote  consequences, 
by  diverting  travel  and  tolls."(2) 

(1)  Riohmonii,  &o.  v.  Louisa,  &c.,  13  How.  J      (2)  Piacataqua,  &c.  v.  N.  H.  Bridge,  1  N, 
tJ.  S.  11.  I  H.  59  ;  (Callender  v.  Marsh,  1  Pick.  432.) 

by  purchase  or  appropriation  for  public  Tise,  at  an  appraisement,  and  to  use,  sell  or  lease  the 
power  thus  created.  The  dams  were  built  accordingly,  and  also  mills  ;  and  afterwards  the 
defendants  were  incorporated,  with  power  to  construct  a  railroad  across  the  basins,  com- 
pensating the  plai[itiffs  for  any  injury  thereby  occasioned  to  them.  Held,  the  latter  charter 
was  not  unconstitutional :  that  the  plaintiff's  franchise  was  not  annulled  thereby,  but  merely 
a  portion  of  the  land,  over  which  it  was  to  be  used,  appropriated  to  another  and  distinct 
public  use,  consistently  with  the  provisions  of  the  plaintiff's  charter,  which  gave  only  an 
interest  and  qualified  property  in  the  land,  subject  to  such  future  appropriation.  Boston 
Water,  Ac.  v.  Boston  &  Worcester,  &o.,  23  Pick.  360 ;  ace.  Bellona,  3  Bland.  448.  So,  where 
the  land  of  an  individual  is  taken,  under  authority  of  the  legislature,  for  a  public  use,  and  a 
full  compensation  paid  to  the  proprietor  for  a  perpetual  easement  therein  ;  and  is  afterwards 
appropriated,  by  legislative  authority,  to  another  public  use  of  a  like  kind  ;  the  owner  is  not 
entitled  to  any  further  compensation.  Chase  v.  Sutton,  &e.,  4  Gush.  152.  In  New  Hampsliire, 
the  Revised  Statutes  provide  (pp.  119-20,)  that  a  corporate  franchise,  &c.,  may  legally  be 
taken  for  a  highway.  See  Bell  v.  The  Hull,  &c.,  2  Nioh.,  ic.  279  ;  Manser  v.  Northern,  (fee., 
lb.  380 ;  4  Ad.  &  Kl.  (N.  S.)  46. 
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15.  The  court  proceed  to  remark,  that  the  understanding  would  seem 
to  be  in  that  State,  that,  unless  the  grant  of  a  franchise  contains  special 
provisions  against  competition,  it  is  left  to  the  wisdom  and  discretion  of 
the  legislature  to  afford  proper  protection,  by  withholding  any  new 
grant  in  the  immediate  vicinity  of  the  old  one,  except  in  case  of  im- 
perious necessity.  The  grantee  is  presumed  to  assent  to  a  new  grant 
which  only  remotely  affects  his  interests,  provided  the  terms  of  his  own 
charter  are  not  violated.  Hence,  though  one  has  an  exclusive  ferry 
within  certain  limits,  the  legislature  may  charter  a  bridge  near  it,  pro- 
vided the  place  actually  occupied  by  the  ferry  is  not  taken,  and  an  ex- 
clusive ferry  is  left  him  as  before  ;  even  though  its  profits  are  impaired. 
So,  with  regard  to  a  bridge ;  the  grant  of  it  is  necessarily  exclusive,  so 
far  as  the  bridge  itself  extends;  so  that  a  subsequent  legislature  can- 
not treat  the  grant  as  void,  and  authorize  another  bridge  on  the  same 
foundations,  or  in  the  same  place.  The  charter  of  a  bridge  may  go  be- 
yond this,  and,  as  a  matter  of  necessity,  may  authorize  the  grantees  to 
lay  broader  foundations,  or  erect  works  above  or  below  for  the  preser- 
vation of  the  structure.  On  the  same  principle,  the  legislature  may 
make  other  grants,  sufficient  to  secure  the  erection  of  the  bridge  by  the 
prospect  of  remuneration,  and  provide  for  its  preservation  and  repair 
by  means  of  tolls.  They  alone  are  to  judge  how  far  the  grants  shall 
extend.  The  court  further  remark,  that  changes  in  population  and 
intercourse  may  require  the  opening  of  new  avenues  within  the  limits 
of  an  exclusive  grant.  In  such  case,  the  individual  right  is  subser- 
vient to  the  public  use  ;  "  but  whatever  the  public  require,  they  are  able 
to  pay  for."  Upon  these  grounds  it  was  held,  that  a  subsequent  charter 
to  the  defendants  was  not  unconstitutional  or  void,  but  good  as  against 
the  public ;  that  the  pi'ior  franchise  of  the  plaintiffs  was  their  property, 
and  could  not  be  taken  without  compensation;  but  that  the  right  to 
take  \lfor  a  compensation  did  not  impair  the  obligation  of  a  contract,  no 
covenant  being  implied  in  the  former  grant.  It  may  be  questioned 
whether  a  legislature  «an  part  with  its  right  to  take  property  for  public 
uses.  But  the  act  must  itself  provide  compensation.  It  is  not  sufficient 
that  the  plaintiffs  have  a  right  of  action  for  the  damage  which  they  sus- 
tain. "  The  legislature  cannot  empower  any  one  to  do  a  wrong  ;  and  a 
right  to  take  by  wrong,  (thereby  giving  a  right  of  action,)  would  be  a 
solecism.  So  far  as  the  defendants  may  act  lawfully  under  their 
charter,  they  are  not  subject  to  an  action.  So  far  as  they  cannot,  they 
ought  to  refrain.  Their  charter  does  not  purport  to  authorize  them  to 
interfere  with  the  plaintiff's  property. "{1)  Upon  the  ground  last  named, 
the  defendants'  charter  was  held  void.     * 

16.  In  1819,  a  case  arose  in  the  State  of  New  York,(2)  which,  though 
turning  upon  the  construction  of  a  deed,  and  not  of  a  legislative  grant, 
involved  similar  considerations  to  those  dwelt  upon,  at  so  great  length, 
in  the  case  of  the  Charles  River  Bridge.  The  deed  conveyed  the  ex- 
clusive right  of  the  grantor  to  navigate  with  steamboats  from  the  city 
of  New  York  to  Elizabetlitown  Point.  The  defendant,  to  a  bill  for  in- 
junction brought  by  the  grantee,  answered,  that  be  navigated  between 
New  York  and  Halsted's  Point,  which  was  within  the  township  of  Eliza- 
bethtown,  but  separated  from  Elizabethtown  Point  by  a  large  and 

(1)  Piseataqua,  &c.  v.  N.  H.  Bridge,  1  K  I      (2)  Ogden  v.  Gibbons,  4  John.  Cha.  150. 
H.  59  ;  (Callender  v.  Marsh,  1  Pick.  432.)        | 
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navigable  creek ;  and  that  his  wharf  is  near  Elizabeth  town  Point.  In 
giving  judgment  for  the  plaintiff,  Kent,  Chancellor,  remarked, (1)  that 
the  grant  of  an  exclusive  right  to  run  steamboats  between  New  York 
and  Elizabethtown  Point,  was  intended  to  comprehend  the  entire  bene- 
fit of  all  the  travelling  and  passengers  going  to  and  from  Elizabethtown 
and  New  York.  It  meant  to  embrace  the  whole  stream  of  intercourse 
between  these  two  places,  and  Elizabethtown  Point  was  used  for  the 
landing-place  of  the  town.  No  other  landing-place  occurred  to  the 
parties,  or  it  doubtless  would  have  been  inserted.  The  intention  of  the 
instrument  is  clear,  from  the  general  description,  and  the  nature  of  the 
grant  as  an  exclusive  privilege,  and  the  particular  locality  of  the  land 
and  waters.  Any  other  construction  is  unreasonable,  and  incompatible 
with  the  objects  of  the  grant,  and  the  principles  of  the  common  law. 
The  exclusive  right  described  includes  the  use  of  the  waters  on  the 
usual  passage  between  those  termini.  Any  narrower  construction 
would  render  the  deed  a  fraud  upon  the  grantee.  It  would  be  like 
granting  an  exclusive  right  of  ferriage  between  two  given  points,  and 
then  setting  up  a  rival  ferry  within  a  few  rods  of  those  very  points, 
and  within  the  same  course  and  line  of  travel.  The  common  law  con- 
tained principles,  dictated  by  a  sounder  judgment  and  a  more  enlight- 
ened morality.  The  grant  must  be  so  construed  as  to  give  it  due  effect, 
by  excluding  all  contiguous  and  injurious  competition. 

17.  Application  for  injunction  by  the  Mohawk  Bridge  Company 
against  the  Utica,  &c.,  Eailroad  Company,  to  restrain  the  erection  of  a 
bridge  over  the  Mohawk  river.  The  plaintiffs  owned  a  toll  bridge 
across  the  river,  about  one  hundred  rods  above  the  defendants'  pro- 
posed bridge ;  and  their  bill  alleged,  that  the  latter  would  be  a  damage 
to  them,  by  diverting  travel  from  their  bridge,  and  interfere  with  the 
exclusive  privilege  secured  by  their  charter.  The  plaintiffs'  charter 
prohibited  any  ferry  within  a  certain  distance  from  the  bridge.  The 
Chancellor,  in  giving  his  opinion  against  the  application,  remarked  as 
follows  :  As  the  erection  of  the  defendants'  bridge  was  authorized  by 
their  charter,  the  natural  remedy  of  the  complainants  will  be  a  suit  at 
law,  after  any  injury  has  occurred.  The  only  relief  to  which  the  com- 
plainants can  be  entitled,  on  account  of  the  diversion  of  travel,  would 
be  an  injunction  to  restrain  the  defendants  from  carrying  passengers 
across  the  river  on  their  bridge.  But  this  could  not  deprive  the  defend- 
ants of  the  right  to  have  a  bridge  to  cross  upon  with  their  locomotives 
and  cars,  which  would  not  interfere  with  the  rights  of  the  complainants. 
There  cannot  be  a  reasonable  doubt,  however,  as  to  the  defendants' 
right  of  carrying  passengers  across  the  river  in  their  cars,  so  long  as 
they  confine  themselves  to  those  who  travel  upon  the  railroad,  and  do 
not  carry  those  who  merely  wish  to  cross  the  river  in  that  way  to 
avoid  the  plaintiffs'  toll.  The  plaintiffs'  charter,  though  prohibiting  a 
ferry,  does  not  deprive  a  future  legislature  of  the  right  to  authorize  an- 
other bridge,  if  the  public  good  so  require  ;  much  less  to  provide  for  a 
conveyance  from  one  part  of  the  State  to  another,  by  an  improvement 
which  was  unknown  when  the  charter  was  granted.  Even  if  the  plain- 
tiffs' charter  had  given  them  the  exclusive  right  of  erecting  a  toll-bridge 
across  the  river  at  Schenectady,  the  grant  to  the  defendants,  to  cross 

(1)  lb.  160-1. 
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the  river  with  their  railway  from  Schenectady  to  Utica,(a)  would  be  no 
infringement  of  it,  as  the  railroad  bridge  would  not  be  a  toll-bridge, 
within  the  meaning  of  the  former  act ;  which,  being  in  derogation  of 
public  rights,  must  be  construed  strictly,  and  with  reference  to  the  in- 
tent and  particular  objects  of  the  grant.(l) 

18.  The  plaintiffs  erected  a  toll-bridge  over  the  river  Wallkill,  in 
connection  with  a  turnpike,  under  an  act  of  the  legislature ;  and  the 
defendants  afterwards  erected  another  road  and  bridge  near  to  the 
former,  and  thereby  diverted  the  toll  from  the  plaintiffs'  bridge.  The 
suit  was  a  bill  in  Chancery,  for  a  perpetual  injunction,  as  for  a  nuisance. 
Kent,  Chancellor,  in  giving  judgment  for  the  plaintiffs,  said,  "Con- 
sidering the  proximity  of  the  new  bridge,  and  the  facility  that  every 
traveller  has  by  means  of  it  and  the  road  connected  with  it  to  shun  the 
plaintiff's  gate,  which  he  would  otherwise  be  obliged  to  pass,  I  cannot 
doubt  for  a  moment,  that  the  new  bridge  is  a  direct  and  immediate  dis- 
turbance of  the  plaintiff's  privileges.  The  new  road  by  its  termini 
created  a  competition  most  injurious  to  the  statute  franchise ;  and  be- 
comes, in  respect  to  such  franchise,  a  nuisance.  The  consideration,  by 
which  individuals  are  invited  to  expend  money  upon  great,  expensive 
and  hazardous  public  works,  as  roads  and  bridges,  and  to  become  bound 
to  keep  them  in  repair,  is  the  grant  of  an  exclusive  toll.  This  right, 
thus  purchased  for  a  valuable  consideration,  cannot  be  taken  away  by 
direct  or  indirect  means,  both  of  which  are  equally  unlawful. "(2) 

19.  In  1784,  the  legislature  of  Connecticut  licensed  A  and  B  "to 
establish  a  line  of  stages  from  Hartford  to  Byram  river,  during  the 
pleasure  of  the  legislature,  and  prohibited  all  other  persons  in  the 
meantime  from  setting'up  any  stage-wagon  on  the  road,  without  license, 
under  a  penalty.  Held,  this  was  a  grant  to  A  and  B  of  an  incorporeal 
hereditament,  in  the  nature  of  a  franchise,  but  that  it  did  not  extend 
to,  and  was  incapable  of  assignment  by,  their  heirs,  because  the  words 
heirs  and  assigns  were  not  used  ;  that  the  words  of  exclusion  must  be 
restricted  to  the  duration  of  the  grantees'  interest ;  and  that  the  use  of 
the  road  by  an  assignee  of  A's  administrator  for  nearly  twenty  years, 
without  interruption  or  the  interference  of  any  other  line,  being  a  use 
which  was  lawfal  for  him  in  common  with  others,  raised  no  presump- 
tion of  an  exclusive  title.(3) 

20.  In  another  case  in  the  same  State,  (the  particular  facts  of  which 
it  is  unnecessary  to  enumerate,)  the  legislature  incorporated  certain 
persons,  and  authorized  them  to  construct  locks  in  connection  with  a 
toll-bridge  to  be  erected  by  them.  Dagget,  J.,  remarked  as  follows : 
This  case  is  not  like  grants  of  turnpilces,  Jerrys,  hanks,  &c.  A  grant  to 
construct  locks  exhaust  the  power  of  the  legislature  of  locking  those 
falls.  A  grant  to  another  company,  to  lock  the  same  falls,  would  be  a 
palpable  infringement  of  the  first  grant.  It  would  strip  the  first  gran- 
tees of  essential  rights,  the  power  of  reimbursing  themselves  for  neces- 


(1)  Mohawk  Bridge  v.  Utica,  &c.,  6  Paige, 
554.  See  Great  Norhh,  &c.  v.  Clarence,  &o., 
1  Coll.  507  ;  where  one  company  had  erected 
walls  to  prevent  the  other's  crossing  its  road, 


and  the  court  issued  a  mandatory  injunction 
for  their  removal. 

(2)  Newburgh  Turnpike  v.  Miller,  5  John. 
Cha.  101. 

(3)  Nichols  V.  Gates.  1  Conn.  318. 


(a)  The  act  authorized  the  construction  of  a  railroad  or  way,  and,  when  necessary,  to  con- 
struct the  roAkoad  or  ways  across  any  stream  of  water.     P.  661. 
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sary  and  heavy  expenditures.  Such  an  act  would  be  void,  as  opposed 
to  common  right,  and  to  the  constitution  of  the  United  States.  Nor 
can  the  grant  be  resumed  upon  compensation.  A  franchise,  in  the  pos- 
session and  execution  of  which  the  public  interest  may  ])e  as  well  sub- 
served by  one  company  as  another,  caunot,  like  land,  be  taken  for  pub- 
lic purposes.  Could  the  State  divest  the  several  banks  of  their  char- 
tered rights  to  make  room  for  a  State  Bank  ?  It  was  further  held, 
however,  that,  as  the  right  was  granted  to  the  plaintiffs  thirty  years 
before,  as  the  erection  of  the  locks  was  merely  incident  to  the  bridge, 
and  in  itself  rather  a  burden  than  a  privilege,  and  as  the  power  had  lain 
dormant  fifteen  years,  the  plaintiffs  were  not  in  the  exercise  and  enjoy- 
ment of  any  right,  and  the  Court  of  Chancery  would  not  interfere,  by 
injunction,  to  prevent  the  execution  of  a  grant  for  this  great  public  ob- 
ject to  another  corporation. (1) 

20  a.  Similar  questions  have  more  recently  arisen  in  the  same  State, 
between  a  bridge  and  a  railroad  corporation.  It  is  held,  that  the  fran- 
chise of  the  Enfield  Toll  Bridge  Company,  (aside  from  any  special  legis- 
lation regarding  it,)  is  subject  to  the  same  legislative  control,  for  public 
use,  as  any  other  species  of  property. (2) 

20  h.  A  corporatiun,  created  by  the  legislature,  was  authorized 
to  erect  a  bridge  across  Connecticut  Kiver,  from  Enfield  to  Suf- 
lield,  and  to  collect  certain  tolls;  and  the  charter  provided,  that  "  no 
person  or  persons  shall  have  liberty  to  erect  another  bridge,  anywhere 
between  the  north  line  of  Enfield  and  the  south  line  of  Windsor." 
Held,  this  was  not  a  covenant  distinct  from  the  franchise,  but  identical 
with  it,  and  subject  to  the  same  laws.(3) 

20  c.  The  charter  of  a  railroad  company  provided,  that  the  company 
should  be  holden  to  pay  all  damages  that  might  arise  to  any  person  or 
persons,  and  that  freeholders  should  assess  just  damages  to  those  whose 
real  estate  might  be  taken,  or  injured.  Held,  a  franchise,  issuing  out 
of  land,  was  an  incorporeal  hereditament,  which  might  be  treated  as 
real  estate  within  the  charter,  and  an  injury  done  to  it  be  the  subject 
of  assessment. (4) 

20  d.  The  charter  of  the  Hartford  and  Springfield  Railroad  Company 
provides,  that  nothing  therein  contained  shall  be  construed  to  prejudice 
or  impair  any  of  the  rights  now  vested  in  the  Enfield  Bridge  Company. 
Held,  this  did  not  protect  that  company  from  the  legislative  power  of 
eminent  domain,  with  respect  to  its  franchise,  but  only  declares,  that, 
notwithstanding  the  privilege  of  constructing  a  railroad  from  Hartford 
to  Springfield,  in  the  most  direct  and  feasible  route,  granted  by  such 
charter,  the  franchise  of  the  Enfield  Bridge  Company  should  remain  as 
inviolate  as  the  property  of  other  citizens  of  the  State ;  i.  e.,  if  taken, 
or  injured,  compensation  should  be  made.  [Two  judges  dissenting.] (5) 
20  e.  So,  it  is  held  in  Georgia,  that  the  legislature,  or  the  inferior 
court,  as  its  agent,  after  having  chartered  a  company  to  make  a  particu- 
lar improvement,  for  public  accommodation,  without  any  provision 
that  no  rival  improvement  should  afterwards  be  authorized,  may  grant 
a  charter  to  another  company,  or  individual,  to  make  an  improvement 


(1)  Enfield  Toll,  &o.  v.  Connecticut,  &o.,  1 
Conn.  52-4. 

(2)  Enfield  Toll  Bridge  Co.  v.  Hartford  & 
New  Haven  Railroad  Co.,  17  Conn.  454. 

Vol.  I.  5 
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(4)  lb. 
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of  the  same,  or  of  a  different  kind,  to  afford  the  like  a,ccommodation, 
however  the  work  of  the  junior  company  may  impair,  or  even  de- 
stroy, the  profits  of  the  elder.(l)  The  doctrine  is,  that  the  legislature 
may  grant  charters,  with  exclusive  privileges ;  but,  should  a  change  in 
the  business,  population  and  intercourse  of  the  country  require  it,  new 
avenues  may  be  opened  within  the  limits  of  such  exclusive  grant,  by 
providing  just  compensation.  That  there  is  no  difference  between  afran- 
chise  and  any  other  property  in  this  respect ;  all  may  be  made  subser- 
vient to  the  public  use,  provided  the  public  faith  be  not  violated  in  ma- 
king adequate  remuneration. (2) 

20/  So  it  is  held  in  Vermont,  that  there  is  no  implied  contract  by  the 
State,  in  a  charter  of  a  turnpike,  or  other  private  corporation,  that  their 
property,  or  even  their  franchise,  shall  be  exempt  from  the  common 
liability  of  the  property  of  individuals,  to  be  taken  for  the  public  use, 
on  making  proper  compensation.  And  a  railroad  is  an  improved 
highway,  and  property  taken  for  its  use,  by  authority  of  the  legislature, 
is  property  taken  for  the  public  use,  as  much  as  if  taken  for  any  other 
highway.  So  the  legislature  may  delegate  its  power  to  a  railroad  cor- 
poration, to  take  private  property  for  public  use,  in  the  construction  of 
their  railroad,  as  well  as  to  a  turnpike  corporation,  for  a  like  use.(3) 

20  g.  So,  where  there  has  been  a  legislative  grant  to  a  private  corpora- 
tion, to  erect  a  bridge,  turnpike,  or  other  public  convenience,  which  is 
not  in  its  terms  exclusive ;  there  is  no  constitutional  obligation  on  the 
legislature,  not  to  grant  to  a  second  corporation,  the  right  to  erect  ano- 
ther one,  for  a  similar  purpose,  so  near  the  former,  as  greatly  to  impair, 
or  even  to  destroy,  its  value,  and  this  without  making  compensation.(4) 
20  A.  But,  so  far  as  the  real  estate  of  such  private  corporation,  or  their  in- 
terest in  real  estate,  is  concerned,  they  are  entitled  to  the  same  consti- 
tutional protection,  as  to  compensation,  that  an  individual  would  be. (5) 

21.  A  very  important  case  recently  arose  in  Maryland,  which,  in 
addition  to  some  points  of  a  political  character,  involves,  in  a  peculiar 
form,  the  question  of  chartered  rights.(6) 

22.  The  defendants  were  incorporated  by  the  legislature  of  Mary- 
land, in  1827,  for  the  purpose  of  constructing  a  railroad  from  Balti- 
more to  the  Ohio  river.  In  1824,  the  plaintiffs  were  incorporated  in 
Virginia,  upon  condition  of  the  assent  of  Maryland,  Pennsylvania, 
Congress  and  the  Potomac  Company,  of  which  the  plaintiffs  were  to 
become  assignees,  and  whose  object  was  the  improvement  and  exten- 
sion of  the  navigation  of  the  Potomac,  by  canals,  locks,  &c.  The  as- 
sent of  the  parties  mentioned  being  obtained,  the  Potomac  Company 
transferred  its  rights  to  the  plaintiffs.  The  plaintiffs'  charter  designa- 
ted the  valley  of  the  Potomac  as  the  route  of  the  proposed  canal.  Be- 
tween the  Point  of  Roclcs  and  Cumberland,  in  this  valley,  on  the  Mary- 
land shore,  there  were  between  40  and  50  miles  of  narrow,  difficult 
passes,  requiring  for  the  canal  embankments  in  the  bed  of  the  river, 
and  thus  rendering  it  impracticable,  unless  the  plaintiffs  should  have 
a  prior  choice  of  location  to  the  defendants,  ^eld,  the  plaintiffs  had 
such  priority  of  choice.     The  charter  of  the  Potomac  Company  was  a 


(1)  Shorter  v.  Smith,  9  Geo.  517. 

(2)  lb. 

(3)  White  River,  &o.  v.  Vennout  Central, 
&c.,  21  Term.  590. 

(4)  lb. 


(5)  lb. 

(6)  Chesapeake,  &o.,  Canal  v.  Baltimore,  Ac, 
Railroad,  4  Gill  &  J.  1.  T\i[o  judges  dis- 
sented.    See  11  lb.  490. 
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contract  between  the  States  of  Maryland  and  Yirginia  and  the  com- 
pany, not  to  be  impaired  without  the  consent  of  the  latter.  The  Poto- 
mac Company  had  a  right,  which  the  subsequent  charter  of  the  defend- 
ants could  not  impair,  to  select,  or  appropriate,  by  purchase  or  con- 
demnation, any  lands  in  the  valley,  for  canals  along  the  river,  and  the 
plaintiffs  succeeded  to  this  right.  An  abridgment  of  the  right  of 
choice  in  selecting  the  route  impairs  the  obligation  of  the  contract. 
It  is  not  like  the  case  of  an  elder  and  junior  warrant  to  land,  where  the 
first  location  gives  a  prior  right ;  but  the  act  of  incorporation  is  a  grant, 
and  the  right  conferred  a  vested  franchise,  independent  of  any  act  of 
location  or  survey.  The  corporate  right  to  select  and  acquire  land  for 
the  authorized  purposes  of  a  corporation,  is  property.  It  is  an  incor- 
poreal hereditament ;  not  a  legal  title  to  the  land  itself,  nor  a  mere  ca- 
pacity to  acquire  and  hold  land,  common  to  every  individual ;  but,  in 
addition  thereto,  it  is  a  right  or  privilege,  a  portion  of  the  eminent  do- 
main, vested  in  the  corporation,  to  acquire  the  legal  title  to  land,  sub- 
jecced  by  the  grant  to  its  will.  This  franchise  of  one  corporation  can- 
not afterwards  be  given  to  another  ;  nor  can  any  other  legally  acquire 
a  right  of  way,gOr  title  to  land,  embraced  in  the  franchise,  which  will 
interfere  with  the  powers  of  the  former  grantee. 

23.  It  has  been  held  in  Alabama,  that  a  ferry  over  a  public  water- 
course, held  by  the  license  of  an  authorized  tribunal,  is  subject  to  the 
public  convenience.  Hence,  a  toll-bridge,  erected  near  it  by  a  corpora- 
tion chartered  for  that  purpose,  is  no  infringement  of  the  previous 
right ;  nor  does  the  principle  against  taking  private  property  without 
compensation,  apply  to  such  a  case.(l) 

24.  In  South  Carolina,  the  State  may  take  the  charter  of  any  toll 
corporation,  after  thirty-four  years  from  the  first  receipt  of  tolls,  upon 
paying  the  par  value  of  the  stock,  where  the  State  did  not  take  stock 
therein,  or  the  charter  was  granted  to  individuals  in  fee.  The  State  may 
grant  other  charters,  when  the  public  convenience,  &c.,  requires.  When 
the  public  good  requires  a  bridge  at  a  chartered  ferry,  the  State  may 
make  it,  on  paying  the  ferry  corporation  100  per  cent,  advance,  upon 
the  cost  of  roads  and  landings  connected  therewith. (2) 

25.  In  Illinois,  counties  may  purchase  toll-bridges,  or  turnpikes,  on 
paying  the  cost,  and  ten  per  cent.  interest.(3)(«) 

(1)  Dyer  v.  Tuscaloosa,  2  Port.  296.  |      (3)  Illin.  Rev.  L.  308. 

(2)  S.  C,  Sts.  1827,  19,  20,  27.  | 

(a)  In  Pennsylvania,  the  legislature  may  constitutionally  incorporate  a  company  to  make 
a  lock  and  slack-water  navigation,  without  requiring  compensation  for  consequential  damage 
to  individuals.  The  Monongahela,  &o.  v.  Coons,  Law  Rep.  May,  1844,  p,  38.  As  to  the 
rule  adopted  in  Mississippi,  see  Commercial,  &c.  v.  Chambers,  8  S.  4;  M.  9. 
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FRANCHISES.— FAIRS  AND  MARKETS. 


1.  In  the  English  law,  the  title  of  Franchises  embraces  a  variety  of 
subjects — such  as  Forest,  Chase,  Free  Warren,  &c. — which  are  wholly 
unknown  to  American  jurisprudence.  The  right  of  Fishery  is  also 
classed  under  the  same  head ;  but  this  will  be  more  appropriately  con- 
sidered in  connection  with  the  general  subject  oiWater-courses.  Another 
franchise,  in  England,  is  the  right  of  holding  a  fair  or  market^id)  which 
is  derived  Irom  the  king's  prerogative.  But,  to  prevent  the  nuisance 
arising  from  the  excessive  multiplication  of  fairs,  when  the  king  grants 
a  patent,  it  is  usual  to  have  a  writ  ad  quod  damnum  executed  and  re- 
turned. And,  if  the  patent  be  found  ad  damnum  of  the  neighboring 
markets,  it  is  void.(l) 

2.  If  a  person  levies  a  fair  or  market  in  a  vill  next  to  one  in  which 
a  fair  or  market  has  been  long  held,  to  be  on  the  same  day,  by  which 
the  latter  is  injured,  it  is  a  nuisance.  So,  if  erected  without  patent, 
to  be  held  on  different  days,  it  may  be  a  nuisance.(2) 

3.  But  the  lapse  of  twenty-three  years  has  been  held  to  bar  an  action 
in  favor  of  the  proprietor  of  the  old  fair,  having  a  patent,  against  the 
proprietor  of  the  new  one.(3) 

4.  A  toll,  though  usually  annexed  to  a  fair  or  market,  is  not  a  ne- 
cessary incident,  but  derivable  only  from  the  king's  grant,  or  by  pre- 
scription ;  and,  if  the  toll  be  unreasonable,  the  grant  is  void.  A  fair 
without  toll  is  called  free.(4) 

5.  An  ancient  statute  (Westminster  1,  c.  1,  )provides,  that  the  taking 
of  outrageous  toll  shall  be  punished  by  a  forfeiture  of  the  franchise.(5) 

6.  If  a  fair  is  granted,  generally,  the  grantee  may  hold  it  where  he 
pleases.  And  if  granted  within  a  certain  town,  after  locating  it  in  one 
place  he  may  remove  it  to  another;  provided  the  change  be  not  an  in- 
convenience to  the  public.  The  right  of  removal  is  incident  to  the 
grant.  This  principle  is  said  to  be  a  salutary  one,  because  the  changes 
which  take  place  in  the  buildings  of  a  town,  require  a  corresponding 
change  in  the  market.  After  the  old  place  is  abandoned,  the  owner 
may  treat  those,  who  enter  upon  it  without  leave,  as  trespassers. (6)(6) 

7.  If  one  has  a  grant  to  hold  a  fair  on  Monday,  and  he  holds  it  on 


(1)  Rex  0.  Butler,  3  Lev.  222 ;  2  Tent. 
344 ;  Bao.  Abr.  Prerogative,  F.  1 ;  7  Pick. 
482 ;  Mosley  v.  Walker,  7  B.  &  C.  40 ;  Prince 
V.  Lewis,  5,  363.  See  Macclesfield  v.  Chap- 
man, 12  Mees.  &  W.  18;  Rex.  v.  Starkey,  1 
Ad.  &  Ell.  95  ;  Tiiompson  v.  Gribson,  1  Mees. 
k  "W.  456. 


(2)  1  Rolle'a  Abr.  140  ;  Fitz.  N.  B.  184,  n.; 
Yard  v.  Ford,  2  Saun.  172. 

(3)  Holcro'ft  v.  Heel,  IB.  &   P.  400;   2 
Saun.  175  a,  n. 

(4)  2  Inst.  19  ;  Heddy  v.  "Wheelhouse,  Cro. 
Eliz.  558. 

(5)  2  Inst.  219. 

(6)  Curwen  v.  8alkeld,  3  Cruise,  181. 


(o)  The  only  value  of  the  principles  of  the  common  law  upon  this  subject,  to  the  Ameri- 
can lawyer,  consists  in  their  analogy  to  the  rules  which  govern  the  franchises  of  Ferries  and 
Bridges.  In  tliia  point  of  view,  they  were  often  referred  to  in  the  important  case  of  the 
Charles  River  Bridge.     (Ch.  64.) 

(6)  A  custom,  to  euter  upon  the  commons  and  waste  of  a  manor,  at  fairs,  and  erect  booths 
thereon — ia  valid.     Tyson  v.  Smith,  9  Ad.  &  Ell.  406. 
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Monday  and  Friday,  he  forfeits  only  what  he  hets purprised,  (or  usurped.) 
But  if  he  should  hold  it  only  on  Friday,  the  whole  would  be  forfeited, 
and  a  fine  incurred.(l) 

8.  The  subject  of  fairs  is  regulated  by  statute  in  the  State  of  North 
Carolina.(2Xa) 

9.  In  Massachusetts,  legal  fairs  and  markets  were  established  by  the 
colony  laws,  but  the  present  opinion  is,  that  none  were  continued  under 
the  laws  of  the  Province  or  the  Commonwealth. (3) 


CHAPTER  LXVI. 


COMMONS. 


1.  Definition. 

2.  Origin  and  classification. 

3.  Inseparable  from  land. 

5.  Improvement  by  landlord. 


7.  Extinguishment. 

8.  Estovers — apportionment. 

12.  Right  of  common  and  common  lands,  in 
the  United  States. 


1.  The  right  of  common  is  an  incorporeal  hereditament,  a  right  which 
one  man  owning  lands  has  in  the  lands  of  another.  The  object  is  to 
pasture  his  cattle,  provide  fuel  for  his  family,  or  repair  his  implements 
of  husbandry.(Z))  It  is  a  privilege  annexed  to  the  land,  and  which  passes 
by  a  conveyance  of  it.(4) 

2.  By  the  ancient  common  law,  where  the  lord  of  a  manor  enfeoffed 
another  person  of  arable  land,  the  latter  acquired  a  right  of  common 
in  the  waste  grounds,  for  the  purpose  of  pasturage  ;  for  the  reason  that 
such  pasturage  was  necessary  for  the  support  of  cattle,  without  which 
the  land  could  not  be  manured  or  ploughed.  This  right  of  common 
was  called  common  appendant,  and  arose  from  prescription.  Another 
right  of  common,  termed  common  appurtenant,  might  be  created  by  grant, 
or  annexed  to  any  land  whatever,  and  authorized  a  tenant  to  put  upon 
the  waste  land  other  cattle  than  those  used  for  ploughing  and  manur- 
ing his  arable  land.  The  former  right  was  favored,  the  latter  discour- 
aged, by  the  law.(5) 

Finch's  Law,  157.     See 
Bing.    N.    388  ;   6  Scott, 


(\)  Bro.  Abr.  Franchise,  pi.  14,  22. 

(2)  1  N.  0.  R.  St.  282. 

(3)  2  Dane,  515.    See  Snaulding  «.  Lowell, 
23  Pick.  79. 

(4)  3  Kent,  '403 ;  Trustees,  &c.  v.  Robin- 


son, 12  S.  &  R.   32  ; 
Heath  v.  Elliott,  4 
172. 

(5)  3  Kent,  403-4 ;  Co.  Lit.  86 ;  4  Co.  37 
a;  Bennett  v.  Reeve,  Willes,  227.  See 
Whitelock  v.  Hutchinson,  2  Moo.  &R.  205. 


(a)  In  Delaware,  they  are  expressly  abolished,  as  unnecessary,  and  the  ancient  franchises 
repealed  for  misuser.  Dela.  St.  233-7.  In  Maryland,  they  were  suppressed  by  statute; 
but  the  act  was  repealed.  Md.  L.  1816,  ch.  130.  Pairs  are  recognized  in  Alabama.  Aik. 
409,  n. 

(i)  A  commoner  may  erect  a  house  for  his  beast-keepers;  so,  also,  a  house  for  his  wood- 
ward.  Patrick  v.  Stubbs,  9  Meea.  &  W.  830. 

To  a  declaration,  which  charged  a  pulling  down  a  dwelling-house  in  which  the  plaintiff 
was  then  actually  inhabiting,  a  plea,  justifying  the  abatement  of  the  house  by  a  commoner, 
as  a  nuisance  wrongfully  erected  upon  the  common,  alleged  that  the  defendant  had  notice, 
and  was  requested  to  remove  his  house,  which  he  refused  to  do.  Held,  that  the  plea  was 
an  answer  to  the  action.     Daviea  v.  Williams,  5  Eng.  Law  and  Bq.  269. 


70  COMMONS.  [OHAP.  LXTI. 

8.  The  right  of  common  of  pasture  is  inseparable  from  the  land ; 
and,  when  the  latter  is  divided,  the  former  also  attaches  proportionably 
to  the  several  parcels  created  by  the  divisioD.(l)(a) 

4.  A  owned  forty  acres,  with  a  right  of  common  appurtenant  in  two 
hundred  acres.  A  sold  five  of  the  forty  acres  to  B.  Held,  A  and  B 
had  each  a  right  of  common  proportioned  to  his  ownership  of  the 
land.(2) 

5.  At  common  law,  it  was  supposed  that  the  landlord  had  no  power 
to  abridge  the  tenant's  right  of  common  by  improving  any  part  of  the 
waste  land,  because  it  was  a  right  issuing  alike  from  the  whole  land. 
Statutes  of  Merton,  20  Hen.  Ill,  and  Westminster  2,  13  Edw.  1,  al- 
lowed him  to  do  it,  provided  he  left  a  sufficiency  of  common.(3) 

6.  If  by  express  covenant  a  lessor  convey  to  the  lessee  in  fee  com- 
mon of  pasture,  and  estovers,  and  afterwards  cultivate  or  approve  the 
manor  land,  so  as  to  leave  no  common ;  this  is  no  defence  by  way  of 
off-set  against  a  suit  for  rent,  but  the  lessee  must  sue  upon  his  cove- 
nan  t.(4) 

7.  If  one  owning  part  of  the  land,  out  of  which  the  right  of  common 
arises,  purchase  a  part  of  the  land  to  which  the  right  is  incident ;  this 
produces  a  unity  of  possession  by  which  the  right  is  extinguished.  If 
it  were  otherwise,  the  party  might  charge  his  right  wholly  upon  the  re- 
maining land,  which  would  be  unequal  and  fraudulent.  So,  if  one 
having  common,  in  a  tract  owned  by  several,  purchase  a  specific  por- 
tion from  one  of  them,  the  right  becomes  extinguished.  The  right  shall 
not  be  so  changed  or  modified  by  the  parties,  as  to  increase  or  even  in- 
duce a  temptation  to  increase  the  charge.  An  extinguishment  as  to  a 
part  of  the  land  charged,  is  such  as  to  the  whole.(5)(&) 

8.  The  subject  of  estovers  has  been  already  considered,  in  connection 
with  the  several  estates  to  which  they  appertain.  Estovers,  it  will  be 
perceived,  constitute  a  species  of  common,  called  common  of  estovers. 

9.  The  principle  of  the  English  law  is,  that  common  of  estovers  can- 
not be  apportioned  ;  to  prevent  the  land  from  being  doubly  or  trebly 
charged.  Thus,  where  the  land  descends  to  parceners,  the  whole  com- 
mon is  allotted  to  the  eldest,  and  the  rest  are  entitled  to  contribution,  or 
an  allowance  in  another  part  of  the  land ;  or,  if  there  be  no  other  part, 
they  are  to  enjoy  the  right  alternately  .(6) 

10.  The  same  principle  applies  to  every  common  in  gross  and  uncer- 
tain— as  the  right  to  cut  wood  and  dig  turf  Such  right  may  be  as- 
signed, but  not  in  such  manner  as  to  give  the  entire  right  to  several 
persons,  to  be  enjoyed  by  them  separately.  In  the  case  of  common  of 
piscary,  it  is  said,  one  parcener  may  have  one  fish,  or  one  draught,  and 
the  other  a  second.  In  case  of  a  mill,  one  may  have  the  mill  tor  a 
time;  or  one  the  first  toll-dish,  and  the  other  the  second.(7) 


(1)  Bennrjttv.  Reeve,  Willes,  22T. 

(2)  Wilde's  case,  8  Co.  78. 

(3)  3  Kent,  406  ;  Watts  v.  Coffin,  11  John. 
495.     See  9  Mees.  &  W.  830. 

(4)  Watts  V.  Coffin,  11  John.  495. 


(6)  3  Kent,  401;  Rotherham  v.  Green,  Cro. 
Eliz.  593 ;  Livingston  v.  Ten  Broeok,  16 
John.   14. 

(6)  Earl,  &c.  v.  Mountjoy,  Godb.  11. 

(1)  Co.  Lit.  165  a;  3  Kent,  408. 


(a)  One  commoner  may  sue  separately  for  a  disturbance  of  his  right.  Kenyon  v.  Nichols, 
1  R.  I  106. 

(5)  Where  a  commoner  used  the  land  thirty  years,  vrith  the  exception  of  two,  in  which  he 
had  no  cattle,  held,  he  had  gained  a  prescriptive  right,  under  Stat.  2  &  3  Wm.  IV,  cb.  11; 
the  interval  of  two  years  being  merely  a  non-user,  not  an  interruption,  within  the  meaning 
of  the  act.    Carr  v.  Foster,  3  Ad.  &  El.  (N.  S)  581. 
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11.  Where  a  lessee  has  the  right  of  estovers,  and  the  landlord,  in 
order  to  defeat  them,  colorably  leases  all  the  unappropriated  lands 
near ;  the  tenant  may  resort  to  others  more  distant,  and  containing 
more  valuable  wood  and  timber.  Under  other  circumstances,  the  law 
would  not  allow  such  use.(l) 

12.  Chancellor  Kent  says,  the  right  of  common  is  little  known  oi 
used  in  this  country,  and  probably  does  not  exist  in  any  of  the  north- 
ern or  western  parts  of  the  United  States,  which  have  been  settled  since 
the  revolution.  The  Chief  Justice  of  Pennsylvania,(2)  while  he  ad- 
mitted that  a  right  of  common  was  an  estate  well  known  in  the  law, 
declared  that  he  knew  of  very  few  instances  of  rights  of  comraon.(a) 
But  the  right  is  still  known  and  enjoyed,  and  has  been  frequently  a  sub- 
ject of  litigation,  in  New  York.  In  Watts  v.  Goffin,{S)  there  was  a 
lease  in  fee,  with  a  covenant  for  common  of  pasture  and  estovers,  from 
the  woods  of  the  manor  of  Eensselaerwick,  at  Claverack.  The  waste 
and  unappropriated  parts  of  Claverack  having  disappeared  by  the  set- 
tlement and  improvement  of  the  country,  the  question  arose,  but,  in 
consequence  of  a  decision  upon  another  point,  was  left  undecided, 
whether  the  right  of  common  was  not  thereby  destroyed.  In  Living- 
ston V.  Ten  £roeck,{4:)  the  principles  stated  in  sec.  7  were  recognized.  In 
Leyman  v.  J.fe?,(5)  it  was  held,  that,  where  a  right  of  common  descends 
to  heirs,  it  cannot  be  divided,  but  there  must  be  a  joint  enjoyment,  by 
the  heirs  or  their  assigns  ;  that  they  may  alien  jointly,  but  one  tenant^ 
cannot  convey  alone,  nor  can  the  eldest  take  the  whole,  subject  to  con- 
tribution. In  Van  Rensselaer  v.  Radcliff,{&)  it  was  held,  that  common 
of  estovers  cannot  be  apportioned,  the  effect  of  which  would  be  to  sur- 
charge the  land.  Hence,  where  the  party,  by  his  own  act,  divides  the 
land  among  several,  the  whole  right  is  extinguished. 

12  a.  Lands  claimed  in  ejectment  were  vacant  and  unoccupied,  be- 
ing waste,  unimproved,  and  unenclosed  commons,  and  had  never  been 
actually  occupied  by  the  defendant,  or  by  those  under  whom  he 
claimed,  or  at  least  not  for  forty  years  continuously,  prior  to  the  com- 
mencement of  the  suit.  Held,  the  defendant  had  not  such  a  possession 
as,  independent  of  a  valid  paper  title,  would  constitute  a  bar  to  the 
action.(7) 

13.  Although  the  interest  in  land,  technically  known  to  the  English 
law  as  the  right  of  common,  is  little  known  in  the  United  States,  yet,  in 
all  the  States,  it  is  usual  for  towns  or  other  municipal  districts  to  have 
some  considerable  tract  of  land,  within  their  limits,  for  the  public  use 
of  the  inhabitants.  The  origin  of  this  kind  of  commons  is  generally  to 
be  found  in  the  grants  or  reservations  of  ancient  proprietors,  or  the 


(1)  Van  Eeasellaer  v.  Brice,  4  Paige,  114. 

(2)  3  Kent,  403 ;  Trustees,  &o.  v.  Robin- 
son, 12  S.  &  E.  33.  See  Cam).  Wallace,  1 
Watts,  394. 

(3)  11  John.  495. 


(4)  16  John.  14. 

(5)  16  John.  30. 

(6)  10  Wend.   639;     aco.    Livingston   v. 
Ketoham,  1  Barb.  592. 

(7)  People  V.  Livingston,  8  Barb.  253. 


(a)  He  also  held,  that  the  Statutes  of  Merton  and  Westminster,  (referred  to  in  sec.  5,)  were 
not  in  force  in  Pennsylvania,  and  that  the  principle  of  them  is  not  applicable  to  a  case, 
vfhere  the  legislature  order  the  reservation  of  a  precise  quantity  of  land,  as  a  common  of 
pasture,  for  the  use  of  purchasers  of  public  lots.  In  such  case,  the  act  contemplates  the  fu- 
ture increase  of  inhabitants  to  be  accommodated,  and,  therefore,  whether  the  common  is 
more  than  sufficient  for  present  purposes,  is  an  immaterial  question. 
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early  votes  of  towns.(a)  Upon  this  subject,  however,  there  are  very 
few  statutory  regulations  or  judicial  decisions.  In  Virginia,  all  unap- 
propriated lands  on  the  Chesapeake  Bay,  on  the  shore  of  the  sea  or  of 
any  river  or  creek,  and  the  bed  of  any  river  or  creek,  in  the  east  parts 
of  the  commonwealth,  ungranted  and  used  as  common,  shall  remain  so, 
and  not  be  subject  to  grant.(l) 

14.  By  the  constitution  of  Illinois,  all  lands  granted  as  a  common 
shall  ever  remain  such,  with  one  or  two  exceptions.(2) 

15.  By  a  grant  for  common  uses  to  a  town,(3)  the  latter,  it  is  said, 
becomes  owner  of  the  soil,  and  may  make  any  use  of  it,  not  repugnant 
to  the  conditions  of  the  grant ;  which  will  be  strictly  construed.  But, 
where  the  proprietors  of  a  township  voted  that  a  piece  of  land  be  left 
common  for  the  use  of  the  town,  for  building  stones ;  held,  this  did 
not  pass  the  fee,  but  merely  the  use  for  the  object  named.(4)  And, 
where  the  legislature  have  "ordered  the  reservation  of  a  certain  tract, 
for  the  common  use  of  purchasers  of  lots,  it  is  said  the  right  of  soil  re- 
mains in  the  commonwealth,  subject  to  the  common,  and  may  be  con- 
veyed with  this  incumbrance. (5) 

16.  In  Massachusetts,(6)  by  a  colony  law  passed  in  1660,  no  cottage 
or  dwelling-house  could  be  admitted  to  commonage  for  wood,  timber 
or  herbage,  or  any  other  privilege,  except  such  as  were  already  erected, 
or  should  be  entitled  by  consent  of  the  town.(6) 

17.  It  is  said,  the  writ  of  quo  jure,  for  disturbance  of  common,  was 
never  adopted  in  Massachusetts  in  form,  but  the  principles  of  it, 
especially  as  to  the  plea  of  the  defendant,  are  here  in  force.(7) 

18.  In  Massachusetts,  where  distinct  lots  of  land  are  enclosed,  or 
agreed  to  be  enclosed,  in  a  common  field,  by  not  less  than  five  pro- 
prietors, or  where  a  majority  in  interest  of  such  proprietors  make 
application  to  court,  and  obtain  an  order  for  any  enclosure,  such  pro- 
prietors may  act  as  a  quasi  corporation,  holding  joint  meetings,  appoint- 
ing oflScers,  laying  and  collecting  assessments,  and  ordaining  rules  as 
to  the  modes  of  improving  the  lands,  and  apportioning  fences.  Any 
proprietor,  by  abandoning  the  use  of  his  land,  may  free  himself  from 
any  future  charges.  If  a  proprietor  put  beasts  upon  the  land,  contrary 
to  the  rules,  he  is  a  trespasser;  and  they  may  be  impounded.  Any 
proprietor  may  enclose  his  land,  but  shall  still  contribute  for  enclosing 
the  whole.  A  majority  in  interest,  of  the  proprietors  of  a  common 
field,  may  discontinue  it  at  a  general  meeting.  Three  or  more  pro- 
prietors, by  petition  to  the  whole,  or,  in  case  of  their  refusal,  to  the 
Court  of  Common  Pleas,  may  procure  a  separation  of  their  part  of  the 
land  from  the  rest,  by  a  new  fencing,  to  be  made  and  maintained  at 
the  joint  expense  of  themselves  and  the  other  proprietors,  and  may 


(1)  l-Tir.  Rev.  C.  142. 

(2)  Constitu.  of  Illin.,  art.  8,  see.  8. 

(3)  "Wellington,  ic,  16  Pick.  99. 

■  (4)  Worcester  v.  Green,  2  Pick.  425. 


See 


Cator  V.  Croydon,  &o.,  4  T.  &  Coll.  405. 

(5)  Trustees,  &o.  v.  Robinson,  12  S.  &  E. 
32,  33. 

(6)  2  Dane,  610. 
(1)  lb.   611. 


(a)  In  Connecticut,  they  are  spoken  of  as  lands  sequestered  for  town  commons.     Con. 
St,  355. 
(6)  See  Polger  v.  Field,  3  Cush.  336. 


OHAP.  IXVI] 


COMMONS. 


73 


thereby  constitute  themselves  a  new  body  of  proprietors,  subject  to 
the  general  law.(l) 

_  19.  The  laying  out  of  a  public  highway  over  such  field  coifstitutes  a 
discontinuance  of  it,  amounting  to  a  declaration  by  the  legislature  that 
it  shall  no  longer  be  fenced  into  one  enclosure.  A  vote  to  dissolve  or 
discontinue  the  field  would  have  the  same  effect ;  so,  also,  it  seems,  an 
agreement  by  deed  to  discontinue  it ;  or  the  grant  of  a  way  over  it  by 
the  proprietors.  (2) 

20.  Where  land  is  laid  out  as  a  public  common  for  the  purpose  of  a 
court-house,  this  constitutes  a  perpetual  dedication  to  the  public ;  and 
the  owner  cannot  reclaim  the  land,  although  it  has  ceased  to  be  used 
for  this  object.  But  there  can  be  no  dedication,  without  an  acceptance 
and  use  of  the  land  by  the  public.(3) 

20  a.  Where  a  certain  land  was  designated  in  the  plat  of  a  town  laid 
out  in  1796  as  "  the  public  square  ;"  held,  this  was  a  dedication  to  the' 
use  of  the  town,  not  liable  to  be  affected  by  any  subsequent  disposition 
of  the  original  proprietor ;  and  that  one  in  possession,  claiming  under 
him,  had  no  lien  upon  the  land  for  the  consideration  money  or  im- 
provements.(4) 

20  h.  It  is  no  evidence  of  an  intention  to  dedicate  land  to  public 
use,  that  the  proprietor  joins  in  a  petition  for  a  town  charter,  extend- 
ing the  limits  of  the  town  over  such  land.(5) 

20  c.  The  erection  of  a  private  building  on  land  reserved  as  a  public 
square,  which  has  been  illegally  sold  by  the  city  authorities,  is  an 
indictable  nuisance ;  and,  the  damage  being  irreparable,  on  a  bill  by 
the  attorney-general,  the  court  may  grant  a  perpetual  injunction. (6) 

21.  An  interesting  and  important  case  in  relation  to  common  lands 
has  recently  been  decided  in  Massachusetts. 

22.  In  1769,  the  proprietors  of  common  lands  in  Cambridge  voted, 
that  all  the  common  lands  fronting  the  college  should  be  granted  to 
the  town,  to  be  used  as  a  training  field,  and  to  be  undivided,  and  re- 
main for  that  use  forever  ;  and,  if  the  town  should  dispose  of  them,  or 
apply  them  to  any  other  use,  the  lands  to  revert  to  the  grantors. 
Highways  were  afterwards  legally  laid  out  over  these  lands.  In  1830, 
an  act  was  passed,  authorizing  certain  inhabitants  of  Cambridge,  at 
their  own  cost,  and  under  the  direction  of  commissioners  appointed 
by  the  governor,  to  enclose  such  parts  of  the  lands  as  the  commis- 
sioners saw  fit,  and  improve  them  by  planting  trees,  laying  out  walks, 
&c.,  with  the  approbation  of  the  selectmen,  leaving  foot-paths — the 
commissioners  to  alter  at  pleasure  the  direction  of  the  roads  which 
crossed  them  ;  the  lands  to  be  used  for  public  purposes  only,  as  a 
park,  promenade,  or  for  military  trainings.  Upon  a  petition  for  a 
mandamus  to  the  county  commissioners,  who  had  refused  to  lay  out  a 
road  over  the  common,  the  following  points  were  decided:  1.  The 
consent  of  the  proprietors  of  the  land,  to  the  appropriation  made  by  the 
act,  might,  be  implied  as  well  as  expressed,  subsequent  as  well  as  pre- 
cedent ;  and  the  petitioners,  being  strangers,  could  not  object  to  the 


(1)  Mass.  Rev.  St.  359-62.  Similar  provi- 
sions in  Coiineotieut,  New  Hampshire,  Ver- 
mont and  Maine.  Con.  St.  354;  1  Smith, 
180;  ST.  H.  Rev.  St.  277-81,  255;  Maine 
Rev.  St.  354,  223. 

(2)  Mansfield  v.  Hawkes,  14  Mass.  440. 


(3)  State  V.   Trask,   6  Verm.   355.     See 
Klinkener  v.  School.  &e.,  11  Penns.  444. 

(4)  Huber  v.  Garley,  18  Ohio,  18. 

(5)  MoLoughlin  v.  Stevens,  18  Ohio,  94. 

(6)  The  Commonwealth  v.  Rush,  2  Harris, 
186. 
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•want  of  it.  2.  The  act  was  not  unconstitutional,  though  there  was  no 
formal  adjudication  by  the  legislature,  that  the  enclosure  was  of  com- 
mon cor^enience  and  necessity,  they  being  bound  to  no  particular 
form  of  enactment;  nor  because  no  compensation  was  provided  for 
damage  to  private  property,  the  land  being  already  appropriated  to 
public  use ;  nor  for  want  of  any  provision  for  repairing  the  new  roads, 
to  be  laid  out  by  the  commissioners  around  the  land,  for  these  became 
at  once  highways,  to  be  repaired  by  the  town  ;  nor  because  the  word 
forever,  used  in  the  statute,  precluded  the  legislature  from  any  future 
action  in  relation  to  the  land,  thereby  impairing  the  right  of  eminent 
domain  ;  for  the  meaning  of  this  terra  was,  until  the  public  authority  pro- 
vided othervnse.  3.  The  provisions  in  the  statute,  and  enclosing  of  the 
land  in  three  distinct  parcels,  were  not  repugnant  to  the  clause  in  the 
proprietors'  grant  that  it  should  remain  undivided,  the  meaning  of  which 
was,  not  allotted  to  the  individual  owners;  nor  was  such  enclosure,  with  the 
authorized  improvements,  inconsistent  with  the  clause  in  the  grant 
that,  unless  the  land  should  lie  undivided  and  be  used  solely  for  a 
training  field,  it  should  revert  to  the  proprietors ;  and  therefore  a  for- 
feiture by  the  town,  who  consented  to  the  enclosure.  4.  The  legisla- 
ture having,  by  the  act,  annexed  the  character  of  public  use  to  the 
property  in  question,  a  highway  could  not  legally  be  laid  out  to 
destroy  or  interrupt  it.(l) 

23.  It  was  further  remarked  by  the  court,  that  the  laying  out  of  a 
road  over  this  land  would  be  no  forfeiture,  as  repugnant  to  the  uses 
specified  in  the  grant ;  if  it  would,  then  the  roads  which  had  already 
crossed  it,  and  the  very  one  prayed  for,  would  have  the  same  effect : 
and,  farther,  that  if  the  act  was  unconstitutional,  it  was  therefore  void, 
and  the  former  highways  were  not  discontinued. (2) 

24.  Where  an  act  of  the  legislature  directs  that  a  town  shall  be  laid 
out,  and  lots  sold,  reserving  from  the  lots,  for  the  use  of  the  State,  so 
much  land  .as  may  be  thought  necessary  for  a  court-house,  jail,  &c., 
"  and  without  said  town  100  acres  for  a  common  pasture  ;"  the  latter 
reservation  is  for  the  benefit,  not  of  all  the  citizens  of  the  State,  but  of 
the  holders  of  the  lots  sold. (3) 

25.  Where  the  holders  of  lots,  granted  under  the  authority  of  the 
State,  and  for  the  benefit  of  which  a  common  is  reserved,  acquiesce  in 
the  erection  of  a  public  building  upon  the  common  land  ;  as  the  State 
might  take  such  land  for  public  uses,  paying  a  compensation,  the  owners 
shall  be  regarded  as  having  consented  to  receive  their  compensation  in 
the  benefits  arising  to  them  from  the  erection. (4) 


(1)  Wellington,  &c.,  16  Pick.  87. 

(2)  lb.  100-2. 

(3)  Trustees,  &o.  v.  Robinson,  12  S.  &  K. 


29. 


(4)  Trustees,  &c.  v.  Robinson,  12  S.  &  R. 


34. 
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1.  Offices. 

2.  Annuities. 

3.  Lights  —  general    principles — ancient 

lights. 
6.  "When  protected,  though  not  ancient. 


16.  Privilege  of  hghts,  how  lost. 
18.  Parties  liable  ;  amount  of  damage. 
20.  License  to  obstruct. 
22.  Other  rights  connected  with  buildings, 
walls,  foundations,  &o. 


1.  By  the  English  law,  offices  are  a  species  of  incorporeal  heredita- 
ments.^ An  office  consists  in  a  right  and  correspondent  duty  to  execute 
a  public  or  private  trust,  and  to  take  the  emoluments  belonging  to  it. 
In  England,  offices  are  the  subjects  of  the  same  estates  as  other  heredi- 
taments. In  the  United  States,  offices  cannot  be  regarded  as  heredita- 
ments ;  never  being  held  as  inheritances,  or  even  for  life ;  but  the  most 
enlarged  tenure  of  them  being  for  good  behavior.  Property  in  an  office 
IS  for  the  most  part  inconsistent  with  republican  constitutions  and  prin- 
ciples. The  English  doctrine,  however,  seems  to  have  been  in  a  few 
instances  recognized  in  this  country.  Thus,  in  North  Carolina,(l)  it 
has  been  held  that  a  clerk's  office,  and  others,  held  during  good  beha- 
vior, being  a  source  of  profit,  are  to  some  extent  subjects  of  property  ; 
that  in  case  of  any  usurpation  or  expulsion,  an  action  lies  for  damages, 
and  a  mandamus  to  restore  the  party  to  his  rights.  So,  in  New  York, 
a  statute  of  1787  re-enacted  the  provision  of  an  old  English  statute,(2) 
that  one  disturbed  in  an  office,  held  in  fee  or  for  life,  may  maintain  the 
action  of  novel  disseizin.  But  this  provision  is  dropped  in  the  Revised 
Statutes.  They,  however,  adopt  another  ancient  statute,  which  pro- 
hibits as  a  misdemeanor,  the  buying  and  selling,  or  deputation,  of  any 
office,  or  taking  any  fee  or  reward  therefor,  under  penalty  of  losing  the 
office.(3) 

2.  An  annuity  is  a  yearly  sum,  stipulated  to  be  paid  to  another,  in 
fee,  for  life,  or  years,  chargeable  only  on  the  person  of  the  grantor,  and 
in  this  respect  differing  from  a  rent-charge.  If  payable  to  one  and  his 
heirs,  it  is  a  personal  fee,  an  incorporeal  hereditament,  descendible,  and 
forfeitable.  The  ancient  remedy  for  an  annuity  was  a  writ  of  annuity  ; 
but  in  modern  times  this  is  superseded  by  an  action  of  debt,  or  cove- 
nant. The  heirs  of  the  grantor  of  an  annuity  are  bound,  if  expressly 
named — otherwise  not.(4) 

3.  Another  incorporeal  hereditament,  of  an  important  character,  is 
that  of  light,  as  incident  to  buildings.  It  is  said  by  an  ancient  authority, 
"  the  lights  are  a  necessary  and  essential  part  of  the  house  ;"(5)  and  the 
law  has  established  definite  rules  both  for  the  protection  and  limitation 
of  this  valuable  privilege. 

4.  If  a  man  purchase  land  adjoining  his  neighbor's,  and  build  a  house 
upon  it,  he  can  maintain  no  action  against  his  neighbor  for  obstructing 
his  light  and  air  by  a  building ;  for  he  ought  to  foresee  the  probable 
use  by  his  neighbor  of  the  adjoining  land,  and  by  agreement,  or  a  dif- 


(1)  Hoke  V.  Henderson,  4  Dev.  18,  19. 

(2)  Westmin,  2,  13  Edw.  1. 

(3)  3  Kent,  453-4. 


(4)  Co.  Lit.  144  b ;  lb.  2  a ;  Nevil's  case, 
7  Co.  34  b. 

(5)  Palmer  v.  Fletcher,  1  Lev.  122. 
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ferent  arrangement  of  his  house,  secure  himself  against  future  interrup- 
tion and  inconvenience.(l) 

5.  Butlvhere  a  house  has  lights  which  have  existed  twentyyears,  or 
ancient  lights;  the  erection  of  another  which  obstructs  them  is  ground 
for  an  action  on  the  case  or  an  injunction  in  Chancery. (a)  The  enjoy- 
ment of  lights  for  twenty  years  raises  a  conclusive  presumption  in  favor 
of  the  right,  unless  contradicted.(2)(6)  But  such  use  does  not  bind 
the  owner  of  adjoining  land,  or  preclude  him  from  building  so  as  to 
stop  these  lights,  unless  he  had  knowledge  of  their  existence,(c)  raising 
the  presumption  of  a  grant.  The  occupation  of  his  land  by  a  tenant  is 
no  sufficient  ground  for  implying  this  knowledge.(3)  Chancellor  Kent 
remarks,  that  the  English  doctrine  as  to  ancient  lights  can  hardljr  be  re- 
garded as  applicable  to  narrow  lots  in  the  new  and  growing  cities  of 
this  country.  The  effect  of  the  rule  would  be,  greatly  to  impair  the 
value  of  vacant  lots,  or  those  having  low  buildings  upon  them,  in  the 
neighborhood  of  other  buildings  more  than  twenty  years  old.(4)((f) 

"    ""'        ■  here  the  law  protects  the  enjoyment  of  lights. 


6.  There  is  one  case,  w 


(1)  Thurston  v.  Hancock,  12  Mass.  220. 
See  Symmes  D.  Drew,  21  Pick.  2T8;  Turner 
V.  Sheffield,  &c.  10  Mees.  &  W.  425;  Duke, 
&o.  V.  Tennant,  10  Eng.  L.  k  Equ.  237. 


(2)  Wright  t).  Preeman,   5  Har.  &J.  471; 
12  Mass.  220;  Story  v.  Odin,  lb.  157. 

(3)  Daniel  v.  North,  11  B.  372. 

(4)  3  Kent,    446,    n. ;  (Hoy  v.  Sterrett,  2 
Watts,  331.) 


(a)  But  no  injunction  will  be  granted  against  a  lessee's  obstructing  lights  in  the  house 
leased,  unless  tkie  injury  would  be  Irreparable  or  incapable  of  compensation.  Atkins  v.  Chil- 
80n,  7  Met.  398. 

Where  ancient  lights  are  obstructed  by  the  erection  of  a  fence,  in  a  place  claimed  by  the 
proprietor  of  the  lights  as  a  public  highway  ;  equity  will  not  order  a  perpetual  injunction 
against  the  party  erecting  such  fence,  till  it  has  settled  by  a  trial  at  law,  whether  the  place 
is  a  highway,  or  is  on  the  respondent's  own  land.  Irvin  v.  Dixion,  9  How.  10.  It  seems  a 
temporary  injunction  might  issue,  if  there  were  danger  of  irremediable  injury  to  the  plain- 
tiff's property.     lb. 

(6)  By  St.  2  &  3  Wra.  IV,  oh.  71,  twenty  years'  use  gives  a  title  to  lights,  unless  there  be 
an  interruption  of  one  year.  Flight  v.  Thomas,  11  Ad.  &  Bl.  688.  Under  the  same  act,  the 
use  of  lights  for  twenty  years  gives  a  title  to  them,  although  by  the  verbal  permission  of  a 
third  person.  Corporation  v.  Pewterer,  2  Moo.  &  R.  409.  Under  the  provision  of  the  same 
act,  that  a  use  for  this  period  shall  give  a  title,  notwithstanding  any  inconsistent  local  cus- 
tom, is  included  a  custom  in  London  to  darken  windows  by  building  upon  an  old  foundation. 
Salters',  &o.  v.  Jay,  3  Ad.  &  El.  (N.  S.)  109. 

If  the  occupier  of  a  house  pay  rent,  under  a  parol  agreement,  to  the  owner  of  the  adjoining 
land,  for  the  liberty  of  keeping  windows  open,  looking  upon  the  land ;  after  twenty  years  en- 
joyment of  the  lights,  he  will  acquire  the  right  to  such  enjoyment,  and  the  owner  of  the  land 
cannot,  after  that  period,  obstruct  such  lights,  as  the  payment  of  the  rent  is  not  an  interrup- 
tion under  the  statute,  2  &  3  Will.  IT,  o.  71,  sec.  3.  Plasterers,  &c.  v.  Parish,  &c.,  6  Eng. 
Law  and  Eq.  481. 

(c)  Where  servitudes  of  light  and  way  in  favor  of  an  adjoining  estate  are  apparent,  and  ne- 
cessary for  the  use  and  occupation  of  the  dwelling  thereon,  the  purchaser  of  the  lot  on  which 
they  are  established  will  be  held  to  have  known  of  their  existence,  and  hound  to  take  the 
lot  subject  thereto.     Durell  v.  Boishlane,  1  La.  Ann.  R.  407. 

(d)  In  Connecticut,  an  adverse  right  to  lights  and  windows  cannot  be  acquired  by  use  in 
any  city.  St.  1845,  35.  So,  in  Massachusetts,  without  restriction  to  cities.  St.  1852,  825. 
It  is  doubted,  whether  the  enjoyment  of  air  and  light  over  the  land  of  another  is  an  ease- 
ment in  his  land,  by  the  laws  of  New  York.     Bank,  &c.  v.  Americans,  4  Sandf  Ch.  438. 

So,  in  Maine,  a  party  may  legally  erect  a  building  upon  his  own  land,  immediately  adjoin- 
ing the  land  of  another,  and  put  out  windows  overlooking  the  latter;  and  a  continuance  of 
the  use  of  such  windows,  uninterrupted  for  twenty  years,  will  not  give  him  any  additional 
right,  so  that  he  can  maintain  an  action  against  the  owner  of  the  adjoining  land,  for  obstruct- 
ing such  lights  by  buildings  erected  on  his  own  land.     Pierre  v.  Fernald,  26  Maine,  436. 

But  if  the  person  so  putting  out  windows  could  acquire  the  right  to  maintain  them  unob- 
structed by  use,  he  could  not  while  he  himself  was  in  the  possession  of  the  adjoining  land  as 
enant  of  the  owner.    lb.     See  Rev.  Sts.  o.  147,  sec.  14. 
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though  not  ancieut.  Thus,  if  a  man  owning  a  house  and  adjoining 
land  sell  the  former,  he  cannot  in  derogation  of  his  grant  erect  upon  the 
latter  any  building  which  will  obstruct  the  hghts  of  the  house.  The 
principle  is  thus  stated  by  Lord  Holt.  "  If  a  man  have  a  vacant  piece 
of  ground,  and  build  thereon  a  house  with  lights,  and  lets  this  house  to 
another ;  and  afterwards  he  builds  on  a  contiguous  piece  of  ground,  or 
lets  the  contiguous  ground  to  another,  who  builds  thereon,  to  the  nui- 
sance of  the  lights  of  the  first  house,  the  lessee  of  the  first  house  shall 
have  an  action  on  the  case  against  such  builder,  &c. ;  for  the  first  house 
was  granted  to  him,  with  all  the  easements  and  delights  belonging  to 
it."(l) 

7.  The  defendant  built  a  house,  and  let  it  to  the  plaintiff,  and  would 
then  go  to  stop  up  the  lights.     Held,  he  was  liable,  as  for  a  nuisanee.(2) 

8.  This  principle,  it  is  to  be  observed,  is  applicable,  not  only  to  the 
vendor  of  two  adjoining  estates  himself,  but  to  a  purchaser  from  him  of 
the  land  upon  which  the  building  is  erected  that  obstructs  the  lights. 
The  earliest  case  upon  the  subject  was  of  this  latter  description.  A 
man  erected  a  house,  and  then  sold  it  to  one  person,  and  the  adjoining 
land  to  another,  who,  with  piles  of  timber,  obstructed  the  lights  of  the 
house.     It  was  held,  that  an  action  would  lie.(3) 

9.  The  dwelling-house  of  the  plaintiff,  and  the  lot  of  the  defendant, 
upon  which  the  building  complained  of  was  afterwards  erected,  were 
sold  at  auction  at  the  same  time,  to  the  plaintiff  and  defendant  respect- 
ively. The  house  was  conveyed  to  the  plaintiff  "  with  all  the  lights, 
easements,  rights,"  &c.,  and  bounded  on  the  east  by  a  piece  of  ground, 
described  in  the  particulars  of  sale,  as  a  piece  of  freehold  building  ground, 
purchased  by  A,  the  defendant.  Till  within  a  year  of  the  sale,  a  one 
story  building  had  stood  upon  the  defendant's  ground,  which  obstructed 
the  lower  windows  of  the  dweUing-house;  but  a  year  previously  it  had 
been  pulled  down.  The  defendant  having  built  a  house  which  obstruct- 
ed both  the  lower  and  upper  lights  of  the  plaintiff;  held,  the  authority 
to  obstruct  the  plaintiff's  lights,  given  by  the  terms  building  ground, 
must  be  confined  to  such  a  building  as  before  stood  upon  the  defendant's 
ground ;  and  that  the  latter  was  bound  to  have  made  inquiry  as  to  the 
extent  of  his  rights.(-±) 

10.  A  range  of  buildings  was  begun  to  be  built  on  speculation  at 
Clifton,  called  the  Royal  York  Crescent;  but  the  building  was  afterwards 
discontinued.  They  were  afterwards  put  up  at  auction  under  certain 
printed  conditions,  and  a  part  of  them  sold  ;  and  subsequently  the  re- 
mainder was  sold  in  lots.  A  purchased  one  house,  and  the  defendant 
another,  adjoining,  and  A  leased  to  the  plaintiff  for  years.  A  condition 
of  sale  provided,  "  that  the  several  dwelling-houses,  areas  in  front  of 
each  hoQse,  paved  terrace,  carriage  ground,  and  void  ground,  should  be 
immediately  laid  out,  and  formed  at  the  expense  of  the  purchasers,  ac- 
cording to  the  plan,  (which  was  produced  at  the  sale,)  and  that  there 
should  be  no  coach-house,  stable  or  other  building  on  the  north  side, 
more  than  20  feet  high,  nor  any  shops  or  dwelling-houses  erected  on 


& 


(1)  Palmer  u.  Fletcher,  1  Lev.  122;  Swans- 
borough  V.  Coventry.  9  Biiig.  305  ;  Story  v. 
Odin,  12  Mass.  157  ;  Rosewell  v.  Pryor,  6 
Mod.  116. 

*  One  Judge  dissented. 


(2)  Cox  V.  Matthews,  1  Yent.  237. 

(3)  Palmer  v.  Fletcher,*  1  Lev.  122. 

(4)  Swansborough  v.   Coventry,   9   Biog. 
305. 
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said  gardens  ;  and  the  whole  to  be  completed  within  two  years  from  the 
day  of  sale."  After  two  years,  the  defendant  erected  an  additional  room 
at  the  back  or  north  side  of  his  house,  one  side  of  which  was  formed  by 
carrying  up  his  part  of  the  wall  which  separated  the  gardens  behind-. 
The  wall  was  so  built,  as  to  incline,  as  it  extended,  from  the  defendant's 
garden,  towards  the  plaintilT's,  making  an  acute  angle  with  the  back  of 
his  house,  and  diminishing  his  light.  The  plan  did  not  specify  the 
height  of  the  garden  wall,  nor  was  it  built  at  the  time  of  sale.  At  the 
time  of  sale,  the  spaces  intended  for  back  windows  were  actually  opened 
in  the  walls.  Held,  this  purchase  must  be  regarded  as  subject  to  the 
implied  condition  that  the  windows  should  not  be  obstructed;  and  that 
this  condition  was  binding  not  only  upon  the  original  owner,  but  upon 
his  lessees ;  that  the  height  of  the  walls  was  to  be  regulated  by  mutual 
convenience,  and  neither  party  could  raise  his  wall  so  high  as  to  ob- 
struct another's  light ;  that  the  defendant  could  not  rightfully  go  beyond 
the  object  of  a  garden  wall;  and  that,  under  the  circumstances,  the 
short  period  of  the  plaintiff's  enjoyment  was  immaterial. (1) 

11.  In  1795,  the  town  of  Boston  sold  to  A,  the  plaintiff,  a  lot  of 
land,  upon  which  was  a  two-story  building,  with  a  door  in  each  story, 
opening  into  a  vacant  lot  of  the  town,  which  was  encompassed  by  the 
plaintiff's  building,  and  other  buildings  of  the  town,  but  was  open  on 
the  side  facing  the  market.  The  yard  was  used,  by  permission,  by  the 
occupants  of  the  buildings,  for  purposes  of  storage  and  passage.  A 
erected  upon  his  land  a  new  building,  upon  the  same  foundation,  and 
having  the  same  doors  and  windows,  with  the  old  one.  In  1812,  B, 
the  defendant,  purchased  the  vacant  ground,  and  erected  a  building 
which  obstructed  the  air  and  light  of  A's  doors  and  windows.  Held, 
A  might  maintain  an  action  against  B.(2) 

12.  Where  the  vacant  land  is  sold  first,  and  the  building  having 
lights,  afterwards,  by  the  same  vendor,  it  is  left  doubtful  upon  authority 
whether  the  above  principle  applies.  In  the  early  case  of  Palmer  v. 
Fletcher^  Kelynge,  J.,  (who  dissented,)  said  that,  in  such  case,  the  lights 
might  be  stopped;  but  Twysden,  J.,  the  contrary,  and  cited  a  case  so 
adjudged.  But  all  agreed  that  the  principle  does  not  apply  to  a 
stranger.(3) 

13.  The  principle  above  stated  is  not  extended  beyond  the  case 
where  two  interfering  buildings  are  claimed  under  one  grantor. 

14.  A  was  party  to  a  deed,  which  conveyed  to  B  a  house  with 
windows,  adjoining  land  of  A,  and  by  this  deed  A  conveyed  a  part 
of  this  adjoining  land  to  B.  He  also  witnessed,  without  objection,  the 
erection  of  the  house.  Held,  this  transaction  involved  no  license  or 
covenant,  which  prevented  A  from  obstructing  B's  windows.(4) 

15.  A  licenses  B  to  build  to  the  extremity  of  B's  ground,  adjoining 
A's,  reserving  to  himself  the  right  of  building  to  the  extremity  of  his 
own  ground,  at  pleasure.  A  may  thus  build,  within  twenty  years, 
though  he  thereby  renders  B's  house  damp,  dark  and  untenantable.(5)(a) 


(1)  Compton  V.  Eioliards,  1  Price,  27. 

(2)  Story  v.  Odin,   12  Maaa.  157. 

(3)  1  Lev.  122. 


(4)  Blanchard  v.  Bridges,  5  Xev.  &  M.  SBt. 

(5)  lb. 


(a)  It  has  been  suggested  (sec.  5)  that  the  common  law  upon  this  subject  has  not  been 
adopted  in  all  its  strictness  in  this  country.  It  is  said  that  it  was  inapplicable  to  the  condi- 
tion of  the  country  when  settled  by  the  colonists,  and  formed  no  part  of  the  law  in  force 
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16.  The  right  to  lights  depends  upon  occupancy.  Hence,  if  the 
proprietor  abandon  such  occupancy,  absolutely  and  decisively,  mani- 
festing no  intention  to  resume  it,  in  reasonable  time,  he  loses  his  right 
in  less  than  twenty  years.  Thus,  if  he  build  a  blank  wall  to  his  house, 
where  the  lights  formerly  existed,  this  is  an  abandonment  which  wholly 
extinguishes  his  title.(l") 

17.  The  right  to  ancient  hghts  may  be  lost  by  the  mode  of  enjoying 
them.  A  had  a  barn,  in  the  side  of  which,  adjoining  B's  land,  were 
openings,  by  which  the  barn  was  chiefly  lighted.  A  converted  the 
building  into  a  malt-house,  and  the  openings  into  windows.  B  erected 
a  fence  before  them,  which  obstructed  the  light.  In  an  action  by  A 
against  B,  held,  B  might  prove  that  the  change  in  A's  mode  of  enjoy- 
ing the  light  had  been  prejudicial  to  B.(2)(a) 

18.  In  regard  to  the  parties  who  are  liable  for  the  injury  of  obstruct- 
ing lights,  it  has  been  held  that  the  original  contractor  for  the  building 
which  creates  the  obstruction,  and  a  clerk,  who  superintended  the  erec- 
tion, and  directed  the  workmen,  may  be  joined  in  suit.(3) 

19.  With  respect  to  the  amount  of  injury  caused  by  obstructing  an- 
cient lights,  the  question  is,  whether,  in  consequence  of  the  obstruction, 
the  plaintiff  has  less  light  than  before,  to  so  considerable  a  degree  as  to 
injure  his  property  in  point  of  value.  The  loss  of  a  look-out  or  a  pros- 
pect is  not  sufficient.  To  sustain  the  action,  there  must  have  been  a 
considerable  obstruction  of  light,  and  not  the  mere  taking  off  of  a  ray  or 
two.  Evidence  may  be  offered,  of  a  change  in  the  angle  at  which  the 
light  enters  the  rooms,  in  consequence  of  the  obstruction. (4)(6) 

19  a.  Where  a  party,  who  has  a  right  to  the  access  of  light  and  air 
through  enlarged  ancient  windows,  makes  an  alteration  in  the  size  of 
his  windows,  so  as  to  exceed  the  limits  of  his  ancient  rights,  he 
thereby  acquires  nothing  in  addition  to  his  former  right;  and,  if  the 
excess  cannot  be  obstructed  by  his  neighbor,  in  the  exercise  of  his  law- 
ful rights  on  his  own  land,  without,  at  the  same  time,   obstructing  the 


(1)  Moore  v.  Rawson,  3  Bam.  &  Cr.  332. 

(2)  Garritt  v.  Sharp,  3  Ad.  &  El.  325. 

(3)  Wilson  V.  Peto,  6  Moo.  47. 

(4)  Pringle  v.  "W.ernham,  1  Carr.  k  P.  377  ; 


"Wells  D.  Ody,  lb.  410;  Parker  v.  Smitli,  5 
lb.  438.  See  Embrey  v.  Owen,  4  Eng.  2 
&  Equ.  466. 


here  on  the  19th  of  April,  1775.  Myers  v.  Gemmel,  10  Barb.  537.  And  this  change  of  the 
common  law  doctrine  has  been  applied  in  the  case  last  considered,  of  successive  grants  by 
the  same  grantor. 

An  owner  of  two  adjoining  lots  in  the  city  of  New  York,  upon  one  of  which  was  a  build- 
ing, deriving  its  light  and  air,  over  and  through  an  open  space  in  the  rear  of  the  other  lot, 
into  which  the  windows  of  the  building  opened  and  looked;  leased  the  building  and  lot  for  a 
term  of  years,  with  its  appurtenances,  without  reserving  to  himself  a  right  to  build  on  such 
other  lot,  or  stop  or  darken  the  windows  of  the  building  leased ;  and  afterwards  built  a 
house,  covering  the  whole  open  space  of  the  other  lot,  darkening  the  windows,  and  ex- 
cluding the  light  and  air  from  the  building  occupied  by  his  tenants.  Held,  he  might  law- 
fully darken  or  stop  the  windows  by  any  erection  on  the  other  lot;  that  such  an  act  was 
not  in  derogation  of  his  own  grant,  and  he  could  not  be  restrained  by  injunction  from 
■indo  og.     lb. 

(a)  Where  A  conveys  to  B  a  tenement  adjoining  his  own,  expressly  stipulating,  that  if 
B  shall  alter  the  buildings  or  erect  new  ones,  he  shall  not  build  nearer  than  a  certain  line  to 
the  tenement  of  A,  but  prescribing  no  limit  as  to  height;  B  may  lawfully  increase  the 
height  of  bis  building,  though  he  thereby  interrupts  the  access  of  light  and  air  to  the  win- 
dows of  the  other  house.    Atkins  v.  Bordman,  2  Met.  457. 

(ft)  Where  A  had  enjoyed  a  window  more  than  thirty  years,  with  an  outside  shutter  to 
close  it,  and  a  proposed  erection  would  obstruct  the  light  and  the  shutter ;  a  bill  for  an  in- 
junction was  dismissed.    Wilson  v.  Cohen,  Rice,  80. 
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ancient  right ;  such  party  must  be  considered,  as  having,  by  his  own 
act,  suspended,  and  lost  for  the   time,  his  former  right.(i) 

19  6.  A,  being  the  owner  of  a  house  in  which  there  were  ancient  win- 
dows, rebuilt  it  within  twenty  years,  and  in  so  doing  raised  it  a  story, 
putting  windows  in  the  new  story,  and  altered  the  position  of,  and  en- 
larged the  lower  windows,  so  that  portions  of  them  occupied  spaces 
where  there  had  before  been  no  aperture.  B,  who  occupied  a  house 
separated  from  A's  by  a  passage  belonging  to  A,  also  rebuilt  and  raised 
his  premises,  within  twenty  years  after  the  rebuilding  of  A's  house, 
and  thereby  obstructed  the  windows  in  the  upper  story  of  A's  house, 
as  well  as  those  in  the  lower  stories.  Held,  in  an  action  against  B  for 
this  obstruction,  that  B  was  justified  in  so  obstructing  the  new  lights, 
and  that  A  could  not  complain  that,  as  a  necessary  consequence,  the 
privileged  windows  were  also  darkened.  Held,  also,  that  this  defence 
was  well  raised,  under  a  traverse  of  the  plaintiff's  right  to  the  win- 
dows. (2) 

20.  We  have  already  had  occasion  to  consider  the  subject  of  a  license, 
in  relation  to  land.  A  case  is  here  added  which  has  peculiar  reference 
to  lights. 

21.  A  having  a  house  which  he  was  altering,  his  wife  wrote  to  B, 
the  owner  of  adjoining  grounds,  as  follows:  "Before  the  last  coat  of 
paint  is  put  on  the  side  wall,  we  wish  to  place  a  window  in  it,  and  it 
can  be  finished  more  neatly,  with  your  permission,  to  place  the  neces- 
sary ladder,  &c.  The  motive  for  doing  this  is,  that  I  should  gain  a 
more  cheerful  view,"  kc.  B  answered,  "you  are  welcome  to  place  a 
ladder  in  my  grounds,  near  your  house,"  taking  care  not  to  injure  the 
shrubs.  A  made  the  window,  B  being  absent  at  the  time.  B  aft  r- 
wards  wrote  to  A,  expressing  his  dissatisfaction,  and  erected  a  wall, 
which  obstructed  the  light  and  air  of  the  window,  and  which  A  threw 
down.  Held,  the  letter  of  A's  wife  asked  for  a  license  only  to  place  a 
ladder  in  B's  grounds,  and  the  letter  of  B  merely  gave  permission  so  to 
do  ;  that,  although  there  might  be  a  view  to  an  ulterior  object,  it  was  not 
to  be  presumed  that  B  approved  of  that  object,  not  knowing  its  nature 
and  extent,  the  dimensions  or  situation  of  the  proposed  light;  but  that 
B's  subsequent  letter,  written  after  the  making  of  the  window,  had  no 
bearing  upon  the  case.(3) 

22.  In  addition  to  the  more  common  kinds  of  easements  already 
treated  of.  Chancellor  Kent  refers  to  the  class  of  urban  and  rural  servi- 
tudes ;  and  remarks,  that,  although  recognized  by  the  common  law, 
these  are  chiefly  illustrated  and  explained  by  the  civil  law. (4) 

23.  One  of  the  class  of  urban  services,  is  the  right  of  support;  by 
which  one  man,  either  by  contract  or  prescription,  claims  to  rest  the 
timbers  of  his  house  upon  the  walls  of  another  adjoining  owner.(5) 

24.  Another  service  is  the  right  of  drip,  by  which  the  water  is  al- 
lowed to  fall  from  the  house  of  one  upon  the  land  of  another ;  and  the 
right  of  drain,  that  is,  of  carrying  water  through  another's  land.(6)(a) 


(1)  Eenshaw  ».  Bean  10  Eng.Law  &  Eq.  417. 

(2)  lb. 

(3)  Bridges  v.  Blanchard,  1  Adol.  &  El. 
536. 


(4)  3  Kent,  435. 

(5)  lb. 

(6)  lb.  436.     See  City,  &o.  v.  Shaw,  1  Met. 
130.     St.  Lewis  v.  Gurno,  12  Miss.  414. 


(a)  The  owner  of  two  adjoining  messuages  and  lots,  one  occupied  and  the  other  leased  by 
him,  constructed  a  drain  from  one  through  the  other  into  a  common  sewer,  and  suffered  his 
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25.  These  servitudes  or  easements  must  be  created  by  the  owner,  and 
one  tenant  in  common  cannot  establish  them  without  consent  of  the 
others.  The  exercise  of  them  may  be  limited  to  certain  times.  Thus, 
the  right  of  drawing  water  from  a  neighbor's  well  may  be  confined  to 
certain  hours;  or  a  right  of  passage,  to  a  part  of  the  day.(l) 

26.  Party-walls  are  mentioned  as  another  class  of  easements. 

27.  Where  such  wall  exists  between  two  buildings,  belonging  to  dif- 
ferent persons,  if  one  of  them  takes  it  down  with  his  building,  he  must 
re-erect  it  in  reasonable  time  and  with  the  least  inconvenience.  The 
other  owner  shall  contribute  to  the  expense,  if  the  wall  required  re- 
pairs; but  he  cannot  be  charged  with  the  expense  of  a  wall  more 
costly  than  the  former  one.(2) 

28.  The  owners  of  a  party-wall,  built  at  joint  expense,  are  not  tenants 
in  common,  but  each  owns  his  own  land,  with  a  right  to  use  the  wall, 
which  he  may  enforce  by  action.  But  the  common  use  of  a  wall  is 
prima  fade  evidence  of  a  tenancy  in  common. (3) 

29.  Another  important  subject  connected  with  adjoining  ownership 
of  land  and  buildings,  is  the  right  of  one  owner  to  take  down  his 
building  and  excavate  the  soil,  or  to  do  the  latter  act  alone.  Although 
by  these  acts  the  other  building  is  injured  or  endangered,  this  furnishes 
no  ground  of  action,  provided  reasonable  notice  was  given,  and  proper 
care  used  in  the  operation,  which  is  a  question  for  the  jury.  It  is 
otherwise,  however,  where  an  adjoining  owner  claims  under  a  grant  or 
an  ancient  or  prescriptive  right  pertaining  to  the  building  or  the  foun- 
dation. This  title  limits  and  controls  that  of  his  neighbor.  So  where 
the  wall  of  the  house  taken  down  has  long  supported  the  beams  of  the 
other  house  ;  this  may  give  a  right  to  have  the  beams  inserted  in  the 
new  wall.(4)(«) 


(1)  3  Kent,  436. 

(2)  lb.  436-7.  See  Weld  v.  Nichols,  17 
Pick.  538  ;  Murly  v.  M'Derraott,  8  Ad.  &  Ell. 
138, 

(3)  Matts  V.  Hawkins,  5  Taun.  20  ;  Cubitt 
V.  Porter,  8  Barn.  &  Or.  257. 

(4)  Peyton  v.  St.  Thomas,  &o.,  9  Barn.  A;  Cr. 
725;  Massey  w.  Goyder,  4  Oarr.  &  P.  161; 


Wyattt;.  Harrison,  3  Barn.  &  Ad.  871 ;  Jones 
V.  Bird,  5  Barn.  &  Aid.  837 ;  Riohart  v.  Scott, 
7  Watts,  460 ;  Dodd  v.  Holme,  3  Nev.  &  M. 
739;  1  Ad.  &  Ell.  473;  Trowerv.  Chadwiok, 
3  Bing.  N.  C.  334  ;  Partridge  v.  Scott,  3  Mees. 
&  W.  220 ;  Bradbee  v.  Governors,  &c.,  2  Dowl. 
P.  C.  164;  Davis  v.  London,  &c.,  2  Nioh.  &o. 
308. 


tenants  to  use  it  more  than  ten  years.  He  afterwards  sold  the  adjacent  lots  to  different 
persons  at  the  same  time,  not  mentioning  in  tlie  deeds  any  right  o^  drain.  Held,  one  of  the 
purcliasers  might  close  up  the  drain  of  the  other's  lot  which  passed  over  his  land,  if  by 
reasonable  labor  and  expense  another  might  be  made  elsewhere.  Johnson  v.  Jordan,  2 
Met.  234. 

The  occupant,  not  the  owner  of  land,  is  bound  to  repair  drains  and  sewers.  Hence,  in  a 
suit  by  an  adjoining  ovner  for  non-reoair  thereof,  the  declaration  must  allege  occupation  by 
the  defendant.  Russell  v.  Shenton,  3  Ad.  &  EI.  (N.  S.)  449.  See  Bell  v.  Twentyman,  1  lb. 
766.  A  right  to  empty  a  town  drain  upon  the  land  of  an  individual  cannot  be  acquired  by 
twenty  years'  use,  unless  the  drain  be  one  and  the  same,  and  the  use  uninterrupted.  En- 
larging, deepening,  or  changing  the  course  and  termination  of  the  drain  will  prevent  the  ac- 
quisition of  such  right.     Cotton  v.  Pocasset,  &c.,  13  Met.  429. 

So,  one  who  enters  a  drain  from  his  eellar  into  a  town  drain,  which  is  afterwards  enlarged, 
deepened  and  varied  in  its  course  and  termination,  and  who  subsequently  deepens  his  cellar, 
and  lays  the  drain  therefrom  deeper  than  it  was  before,  and  enters  it  into  the  altered  town 
drain,  cannot  acquire  a  right  thus  to  drain  his  cellar,  by  a  use  of  the  town  drain  for  less 
than  20  years  after  the  alteration.    lb. 

A  reversioner  may  maintain  an  action  against  one  who  erects  upon  his  house  eaves  and 
a  pipe,  overhanging  and  conducting  water  upon  land  occupied  by  a  tenant  of  the  plaintiff. 
Tucker  v.  Newman,  4  Perry  &Dav.  14;  11  Ad.  &  El.  40. 

(a)  In  Pennsylvania,  it  is  held,  that  where  the  owner  of  two  adjoining  lots  builds  there- 
upon, he  is  bound  to  use  proper  materials  and  reasonable  skill.     It  he  does  not,  and  the  wall 
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30.  The  ancient  rule  upon  these  subjects  is  as  follows  :(1)  If  A  be 
seized  in  fee  of  land  adjoining  land  of  B,  and  A  erect  a  new  house,  a 
part  of  which  is  on  his  boundaries  next  to  B's  land,  and  B  dig  his  land 
so  near  the  foundations  of  A's  house,  that  thereby  the  foundation  and 
the  house  itself  fall  into  the  pit ;  yet  A  has  no  action  against  B,  be- 
cause it  was  his  own  fault  that  he  built  so  near  B's  land ;  for  he,  by  his 
act,  cannot  hinder  B  from  making  the  best  use  of  his  own  land.  But, 
semhle,  that  a  man  who  has  land  next  adjoining  my  land  cannot  dig 
his  land  so  near  mine,  that  thereby  my  land  shall  go  into  his  pit. 
Lord  Tenterden  says,  that  the  owner  of  premises,  adjoining  those  pulled 
down,  must  shore  up  his  own  in  the  inside,  and  do  everything  proper  for 
their  preservation.  But  the  omission  to  do  this  does  not  necessarily 
defeat  the  action,  if  the  work  be  done  irregularly  and  improperly,  in 
a  wasteful,  negligent  and  improvident  manner,  so  as  unnecessarily  to 
increasse  the  plaintiff's  risk. (2) 

31.  A  declaration  alleged,  that  the  plainiiffs  were  possessed  of  a 
vault,  and  of  certain  wine  therein ;  that  the  defendant  was  about  to 
pull  down  and  remove,  and  did  pull  down  and  remove,  certain  other 
vaults  and  walls,  next  adjoining  the  plaintiff's  vault;  and  therefore 
was  bound,  in  the  event  of  his  not  shoring  up  or  protecting  said  vault, 
to  notify  the  plaintiff  of  his  intentions,  that  the  plaintiff  might  thereby 
protect  his  own  property  ;  and  also  to  pull  down  and  remove  the  vaults 
and  walls  with  such  care  and  skill,  that  the  plaintiff  should  not  be  in- 
jured thereby.  Held,  the  defendant  was  not  bound  to  shore  up  the 
plaintiff's  vault,  to  notify  him  of  his  intentions,  nor,  in  the  absence  of 
any  knowledge  on  his  part  as  to  the  existence  and  situation  of  the 
plaintiff's  vault,  to  use  such  care  and  skill  in  the  operation,  as  would 
prevent  injury  to  the  plaintiff.(3) 

32.  A  owned  a  building,  tlje  footing  of  one  of  the  walls  of  which 
supported  one  of  the  walls  of  an  adjoining  house,  belonging  to  B.  A, 
being  about  to  pull  down  and  remove  the  foundations  of  his  house, 
notified  B  of  his  intention,  and  used  reasonable  and  ordinary  care  in 
the  work,  but  took  no  measures  to  preserve  B's  building,  although  the 
nature  of  the  soil  required  him  to  lay  the  new  foundation  several  feet 
deeper  than  the  old.  Held,  A  was  not  liable  for  an  injury  hereby 
caused  to  B's  house. (4) 

33.  Action  on  the  case  by  A,  the  owner  of  a  leased  house,  against  B, 
the  owner  of  the  adjoining  house,  for  an  injury  by  the  pulling  down 
of  B's  house.  It  appeared  that  the  two  houses  were  very  old  and  de- 
cayed, and  the  party-wall  between  them  weak  and  defective.  For  some 
time,  pieces  of  timber,  called  struts,  had  been  carried  across  H.  lane,  on 


(1)  Wilde  V.  Minsterley,  2  RoUe  Abr.  Tres- 
pass,  1,  pi.  1. 

(2)  Walters  v.  pfeil,    1  Moo.  &  M.   362.* 
See  Davis  v.  London,  io.,  1  Mann.  &  G.  7  99. 


■Willoughby  v.  Middlesex,  Ac,  8  Met.  206. 

(3)  (Jhadwick  v.   Trower,   8  Scott,   1  ;  6 
Bing.  N.  C.  1. 

(4)  Massey  v.  Goyder,  4  Carr.  &  P.  161. 


*  In  a  note  to  this  case  it  is  suggested,  that  where  an  injury  complained  of  would  have 
had  no  existence  whatever,  had  it  not  been  for  the  conduct  of  the  plaintiflf,  no  action  will 
lie.  Otherwise,  where  the  conduct  of  the  defendant  is  such,  that  ordinary  care  would  not 
prevent  some  injury,  tliough  the  amount  was  mainly  owing  to  the  plaintiff's  misconduct. 

falls,  upon  his  neighbor's  excavating  his  own  lot,  using  reasonable  care,  no  damages  shall  be 
recovered.  Eickart  v.  Scott,  7  Watt?,  460.  See  Out  v.  Middleton,  2  Miles,  241 ;  Norris  v. 
Adams,  lb.  337  ;  "White  v.  Snyder,  lb.  395. 
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the  east  side  of  which  B's  house  stood,  to  the  opposite  house  on  the 
west  side  of  the  lane.  A's  house  adjoined  B's,  eastward ;  and  the 
struts,  in  sustaining  B's,  also  supported  A's.  When  B's  house  was  taken 
down,  the  struts  were  necessarily  removed,  and  no  others  substituted, 
extending  from  A's  house,  to  the  house  across  the  lane,  nor  any  upright 
shores  placed  in  A's  house  to  sustain  the  floors  and  roof,  either  of  which 
measures  would  have  answered  the  desired  end.  A's  house  conse- 
quently parted  from  the  house  adjoining  it  on  the  east,  became  unsafe 
to  inhabit,  partly  fell  or  was  taken  down  and  rebuilt.  B  gave  no  no- 
tice that  he  was  about  to  pull  down  the  house,  but  both  parties  knew 
the  defective  state  of  the  houses.  There  had  been  previous  discussion 
between  them,  especially  with  regard  to  the  party-wall,  and  the  statu- 
tory notice  of  rebuilding  it  had  been  given,  but  within  the  time  fixed 
B's  house  was  taken  down.  The  taking  down  was  done  by  day,  and 
A's  tenant  must  have  known  of  it.  Ileld,  in  the  absence  of  evidence 
of  a  grant  to  A  of  a  right  to  the  support  of  the  adjoining  house,  he 
was  bound  in  law  to  make  use  of  shores  within. (1) 

34.  In  an  action  on  the  case  the  declaration  alleged,  that  A  was  law- 
fully possessed  of  a  dwelling-house,  adjoining  a  dwelling-house  of  B, 
and  that  B  dug  into  the  soil  and  foundation  of  the  latter  so  negligently, 
and  so  near  A's  house,  that  the  wall  of  this  house  gave  way.  Upon 
demurrer  to  that  part  of  the  declaration  which  alleged  the  digging  so 
near,  &c.,  the  defendant  had  judgment.  The  question  was  stated  to  be, 
whether,  if  one  builds  to  the  extremity  of  his  own  land,  the  adjoining 
owner  may  dig  the  ground  there  so  as  to  remove  some  of  the  soil  which 
supported  the  building.  It  was  suggested,  that  if  the  building  were  an 
ancient  one,  or  if  it  did  not  increase  the  weight  upon  the  soil  of  the 
party  erecting  it,  an  action  might  lie.  But  one  is  not  to  be  debarred 
from  digging  his  own  soil,  because  his  neighbor's  will  then  become  in- 
capable of  supporting  an  artificial  weight.(2) 

35.  A,  the  owner  of  a  lot  within  six  feet  of  Christ's  Church  in  New 
York,  built  more  than  thirty-eight  years  before,  commenced  the  erec- 
tion of  a  building  thereupon,  to  be  six  stories  high ;  and  was  sinking 
the  foundation  sixteen  feet  deep,  and  ten  feet  lower  than  that  of  the 
church.  The  wall  of  the  church,  at  the  corner  opposite  to  which  the 
excavation  had  been  completed,  had  so  settled  as  to  leave  a  considera- 
ble crack.  The  proprietors  of  the  church  filed  a  bill  for  injunction, 
stating  these  facts,  and  that  the  church  was  in  great  danger  if  the  work 
proceeded ;  but  not  that  the  defendant  was  improving  his  property  in 
an  unreasonable  or  unusual  manner,  or  with  any  intention  to  injure  the 
church,  or  that  the  plaintiffs  had  any  claim  by  prescription,  or  grant 
from  the  defendant.  Upon  an  application  to  dissolve  the  injunction 
which  had  been  granted ;  held,  although  one  has  a  right  to  the  use  of 
his  land  in  the  situation  in  which  it  was  placed  by  nature,  surrounded 
and  protected  by  the  soil  of  the  adjacent  lots,  this  right  does  not  extend 
to  artificial  erections.     The  injunction  was  accordingly  dissolved.(3) 

36.  In  1802,  A,  the  plaintiff,  purchased  land  on  Beacon  Hill,  in  Bos- 
ton, which  has  a  rapid  declivity  on  all  sides.  In  1804,  he  erected  a  brick 
dwelling-house  and  outhouses  on  this  lot,  and  laid  his  foundation,  on 

(1)  Peyton  v.  Mayor,  &o.,  9  Barn.  &  C.  '725.  ^      (3)  Lasala  v.  Holbrook,  4  Paige,  169. 

(2)  Wyath   v.   Harrison,  3   Barn.  &  Ad. 

sn. 
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the  western  side,  within  two  feet  of  his  boundary  line.  The  "inhabi- 
tants of  Boston  then  owned  the  hill  west  of  A's  lot ;  and,  in  1811, 
sold  it  to  B,  the  defendant.  B  levelled  the  hill,  by  digging  and  carry- 
ing away  the  gravel,  within  five  or  six  feet  of  A's  line  ;  and,  in  conse- 
quence, by  reason  of  the  slope  of  the  hill,  the  earth  fell  away,  leaving 
A's  foundation  wall,  in  some  places,  bare,  and  obliging  him,  for  safety, 
to  remove,  and  take  down  and  re-build  the  house.  B  was  notified  of 
the  danger,  and  that  A  would  claim  damages.  Held,  though  B  was 
liable  for  the  direct  consequential  damage  to  A,  in  the  loss  of,  or  injury 
to  the  soil,  he  was  not  answerable  for  the  adventitious  damage  arising 
from  his  putting  his  house  in  a  dangerous  position. (1) 

37.  The  cases  above  stated  seem  to  settle  the  law  upon  the  subject 
under  consideration.  There  is  an  ancient  case,  which  seems  to  fa- 
vor a  different  doctrine. 

38.  A  brought  his  action  against  B,  declaring  that  he  was  seized  of 
a  dwelling-house,  lately  huili,  and  that  B  had  a  house  next  adjoining, 
and,  in  making  a  cellar  under  his  (B's)  house,  dug  so  near  to  the  foun- 
dation of  A's  house,  that  he  undermined  it,  and  one-half  of  it  fell. 
Judgment  for  the  p]aintiff.(2)  Upon  this  ancient  case,  it  is  remarked, (3) 
that  the  right  of  action  was  not  objected  to,  but  only  the  form  of  de- 
claring ;  and  that  the  report  is  very  short  and  unsatisfactory,  it  not  ap- 
pearing, whether  B  dug  merely  on  his  own  land,  or  whether  A's  house 
was  on  a  new  or  an  old  foundation. 

39.  In  a  recent  English  case,  the  exception  to  the  rule,  arising  from 
acquiescence  on  the  part  of  the  plaintiff,  was  considered. 

40.  In  1803,  the  house  of  A,  the  plaintiff,  was  built  against  the  pine 
end  wall  of  the  house  of  B,  the  defendant,  by  permission.  In  1829, 
B  made  an  excavation  in  a  careless  and  unskilful  manner,  in  his  own 
land,  near  this  wall,  thereby  weakening  it  and  injuring  A's  house. 
Held,  both  the  express  pei'mission  and  the  long  acquiescence  gave  A 
a  right  of  action ;  and  that  the  declaration,  alleging  ownership  of  a 
house,  belonging  to  and  supporting  which,  were  certain  foundations, 
was  well  supported,  as  it  intended  only  an  easement  in  such  founda- 
tion s.(4) 

41.  In  the  case  of  Lasala  v.  JBolbrook,{5)  the  Chancellor  remarks, 
that  where  buildings  have  been  granted  in  their  present  situation,  by 
owners  of  adjacent  lots,  or  by  those  under  whom  they  have  derived 
their  title ;  the  general  principle  does  not  apply,  but  the  owner  of  the 
building  is  entitled  to  full  protection  against  the  consequences  of  any 
new  excavation,  or  alteration.  To  this  point  he  cites  several  English 
cases,  all  of  which,  however,  relate  to  the  obstruction  of  lights,  and 
have  been  referred  to  under  that  head.  Perhaps,  by  analogy,  they 
fully  sustain  the  Chancellor's  position.  In  Thurston  v.  Hancock,(&)  Par- 
ker, Ch.  J.,  places  the  analogous  exception  oi  &  right  by  prescription, 
upon  the  ground  of  presumed  grant^om  the  ancestor  of  the  man  who  oh- 

(1)  Thurston  v.  Hancock,  12  Mass.  220. 

(2)  Slingsby  v.  Barnard,  1  RoUe's  R.  88. 

(3)  12  Mass.  227. 

(4)  Brown  v.  Windsor,  1  Cromp.  &  Jer.  20. 

(5)  4  Paige,  173. 

(6)  12  Mass.  225. 
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structs  the  privilege.     This  was  a  case,  as  has  been  seen,  of  injury  to  a 
building  by  excavation  of  the  adjoining  soil.(ft) 

{a)  In  the  cities  of  New  ToA,  Philadelphia  and  "Washington,  party-walls  and  buildings 
are  specially  regulated  by  statute.  3  Kent,  438  ;  Penn.  St.  1838-9,  92.  As  to  the  effect 
of  a  city  custom  upon  this  subject,  see  Bradbee  v.  Governors,  &c.,  2  Dowl.  P.  0.  164. 

There  is  no  duty  or  obligation  on  the  owners  of  adjoining  building  lots  in  a  city,  to  unite 
in  building  a  party-wall  on  the  dividing  line.     Sherred  v.  Cisco,  4  Sandf,  480. 

If  the  owner  of  a  city  lot,  on  building  upon  it,  place  half  of  the  wall  upon  the  adjoining 
lot ;  the  owner  of  the  latter  is  not  liable  to  contribute  towards  the  expense  of  the  wall,  upon 
his  subsequently  using,  in  his  own  erection,  the  part  which  stands  upon  his  own  land.     lb. 

Where  a  party-wall  jointly  built  by  two  adjoining  owners,  one-half  on  tlie  land  which 
each  owns  in  severalty,  is  destroyed ;  there  is  no  obligation  resting  upon  either  to  rebuild 
it,  or,  to  unite  in  building  another  party-wall.     lb. 

The  parties,  uniting  in  building  a  party-wall,  at  their  mutual  expense,  do  not  thereby  be- 
come tenants  in  common  of  the  wall,  much  less  of  the  land  upon  which  it  is  erected.    lb. 

Bach  owns,  in  severalty,  the  portion  of  the  wall  situated  on  his  own  land,  with  no  quali- 
fication, except  that  neither  has  a  right  to  pull  it  down  without  the  other's  consent,     lb. 

A  party- wall,  built  at  the  joint  expense,  being  destroyed  by  fire,  the  owner  of  one  of  the 
two  lots  proceeded,  without  the  agreement  or  concurrence  of  the  owner  of  the  other,  to  build 
a  new  wall  on  the  site  of  the  old.  The  owner  of  the  other  lot  subsequently  built  on  his  lot,  and 
rested  his  beams  on  the  new  wall.  Held,  that  he  was  not  liable  to  contribute  any  portion 
of  the  expense  of  erecting  such  wall.     lb. 

The  fact,  that  one-half  of  the  wall  stands  upon  the  adjoining  lot,  is  not  notice  of  any  lien 
for  the  cost  of  its  erection,  in  lavor  of  the  neighboring  owner,  who  erected  it.     lb 

A, who  had  extended  a  party-wall,  sued  B, — wlio  had  used  the  wall,  having  bought  the  lot 
nextto  A,  though  after  several  conveyances  of  A's, — for  half  the  price  of  the  wall.  Held,  A's 
right  to  recover  was  not  barred  by  the  act  of  April  10th,  1849,  in  Pennsylvania,  which 
passed  the  rights  of  the  party-wall  to  the  purchaser,  as  his  right  had  accrued  before  the  act 
was  passed.     Dannaker  v.  Riley,  2  Harris,  435. 

Where  a  husband  erected  a  house  on  land  conveyed  to  him  and  his  wife  and  the  heirs  of 
his  wife,  and  the  party-wall  was  used  by  the  person  building  on  the  next  lot ;  held,  that  the 
husband  and  his  creditors  were  entitled  to  the  compensation  for  using  such  wall.  Davids  v. 
Harris,  9  Barr,  501. 

Under  this  class  of  easements,  may  be  included  the  mutual  and  respective  rights  of  parties 
In  an  open  and  public  space,  used  for  their  joint  accommodation.  It  is  held,  that,  where 
two  persons  own  two  lots  respectively,  bordering  on  the  inner  angle  of  a  public  square,  the 
privilege  of  erecting  steps,  porches,  cellar  doors,  &c.,  upon  the  pavement  of  the  square,  ap- 
plies, as  well  to  the  side  as  to  the  front  of  each  lot,  but  cannot  be  exercised  by  one  so  as  to 
obstruct  the  free  use  of  the  pavement  by  the  other.     Rutter  v.  Fidler,  1  Jones,  181. 
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1.  The  sea  and  navigable  rivers. 

6.  Rivera  not  navigable. 

11.  Grant  of  land  upon  a  river, 

n.  Change  in  the  course  or  width  of  a  river. 


IS.  Alluvion. 

19.  Islands. 

21.  American  doctrine. 


1.  It  is  said,  the  owner  of  land  bounding  upon  the  sea,  or  other  navi- 
gable water,  where  the  tide  ebbs  and  flows,  owns  to  ordinary  high- 
water  mark.  The  soil  below  this  belongs  to  the  public,  not  subject  to 
the  interference  of  the  crown,  even  in  England  ;  unless  there  is  an  in- 
dividual title,  by  grant  or  [prescription.  The  seashore,  according  to 
Lord  Hale,  is  the  ground  between  ordinary  high  and  low-water  marks ; 
and  prima  facie,  and  of  common  right,  belongs  to  the  king,  but  may 
be  vested  in  a  subject  by  prescription  or  grant ;  as  by  the  grant  of  a 
manor,  cum  littore  maris  eidem  adjacente.  But  such  grants  are  construed 
most  favorably  for  the  king  or  government,  as  a  trustee  for  the  public, 
and  strictly  against  the  grantee.  So,  after  a  grant  on  a  navigable  river, 
measures  may  be  adopted  to  improve  the  navigation,  though  productive 
of  remote  and  consequential  damages  to  the  banks.  It  is  held  in  New 
York,  that  the  public  has  no  right  to  use  and  occupy  the  soil  of  an  in- 
dividual, adjoining  navigable  waters,  as  a  public  landing  and  place  of 
deposit  of  property  in  its  transit,  against  the  will  of  the  owner  ;  though 
such  user  has  been  continued  more  than  twenty  years.  Such  user  nei- 
ther raises  the  presumption  of  a  grant,  thereby  giving  a  prescriptive 
title,  nor  proves  a  dedication  to  the  public  use.  In  Pennsylvania,  it  is 
decided,  that  the  right  of  exclusively  navigating  a  public  river  can  be 
acquired  only  by  public  grant,  not  by  prescription  ;  and  also,  that 
owners  of  the  shore  have  control  of  the  landings,  even  though  they 
make  the  termination  of  public  roads ;  but  the  right  to  use  such  land- 
ings may  be  established  by  long  custom.  In  Maryland,  the  State  may 
grant  the  soil  covered  by  navigable  waters,  subject  to  the  rights  of 
iishing  and  navigation. (l)(a) 


(1)  3  Kent.  42'7,  431-2  ;  Rex  v.  Smith. 
Doug.  425;  5  Rob.  Adm.  182  ;  Hale,  de 
Jure  Maris,  ch.  4,  5 ;  Williams  v.  Wilcox,  1 
Wilm.  &  H.  471 ;  Water  Com'rs,  3  Bdw.  290 ; 
Pearsall  v.  Post,  20  Wend.  Ill ;  Bird  v.  Smitli, 
8  Watts,  434;  Wilson  v.  Inloes,  11  Gill  &  J. 


351;  Middleton  v.  Pritchard,  3  Soam.  520; 
Cox  V.  The  State,  3  Blackf.  196 ;  Hagan  «. 
Campbell,  8  Por.  9  ;  Mayor,  &c.  v.  Eslava,  9, 
577;  Liltlefield  D.  Maxwell,  31  Maine,  134; 
Gough  V.  Bell,  2  N.  J.  441 ;  1,  156. 


(a)  A  grant  from  the  United  States,  since  the  admission  of  Alabama  into  the  Union 
of  lands  in  Alabama.below  high-water  mark,  is  void.  Goodtitle  v.  Kibbe,  9  How.  U.  S. 
471. 

The  legislature  of  New  Jersey  have  the  right  to  grant  and  aliene  lands  under  water  in  nav- 
igable rivers,  bays,  and  arms  of  the  sea,  they  being  a  part  of  the  public  domain.  Gough  v. 
Bell,  1  New  Jersey,  156. 

A  grant,  by  the  legislature,  to  numerous  individuals,  authorizing  them  to  fill  up,  in  front  of 
their  lands,  the  land  under  the  water  of  a  river  or  bay,  to  a  fixed  exterior  line,  is  a  grant  to 
each  of  the  shore  proprietors,  in  severalty,  of  such  right,  to  the  extent  of  the  land  under 
water  in  front  of  his  own  shore.     O'Donnell  v.  Keisey,  4  Sandf.  202. 

In  order  to  ascertain  the  boundary  line,  between  such  proprietors,  in  the  made  land, 
the  whole  of  the  old  and  the  whole  of  the  new  line,  are  to  be  taken  into  consideration,  so 
that  each  may  have  his  due  proportion  of  water-front.     lb. 

The  rule,  that,  in  determining  the  right  to  land,  made  from  the  bed  of  a  river  or  bay,  the 
boundary  line,  between  co-terminous  proprietors  on  a  curved  shore,  shall  equally  divide  the 
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2.  Lord  Coke  says,  there  may  be  a  movable  freehold;  an  instance  of 
which  is  a  grant  of  the  sea-shore  ;  which  passes  an  ownership  that  varies 
with  the  rise  and  fall  of  the  tide.(l)(a) 

3.  In  New  Jersey,  it  is  held,  that  a  grant  bounded  on  navigable 
water  reaches  to  high-water  mark  when  the  tide  is  high,  and  to  low- 
water  mark  when  it  is  low ;  and  that  tlie  grantee  may  improve  and 
build  upon  the  intermediate  space.(2) 

4.  Chancellor  Kent  doubts  the  existence  in  law  of  any  such  unstable 
title  as  that  above  referred  to.(3) 

6.  The  owner  of  land  upon  a  river  not  navigable,  or  above  tide- water, 
owns  to  the  centre  of  the  stream,  subject  to  the  public  right  of  passage, 
as  upon  a  highway.  He  may  make  any  use  of  the  soil  or  the  water, 
not  inconsistent  with  this  common  privilege  ;  and  neither  the  State  nor 
an  individual  has  any  right  to  divert  the  stream  to  his  prejudice.(4)(6) 

6.  Small  streams,  which  cannot  naturally  be  used  for  boating,  though 
made  boatable  by  the  owner's  improvements,  are  private  property,  and 
not  public  highways.  So  a  creek  in  a  salt  marsh  is  not  navigable,  un- 
less it  may  be  navigated  generally  and  commonly,  not  merely  at  unusu- 


(1)  Co.  Lit.  48  b;  Sorattcm  ».  Brown,  4  B. 
&  0.  485 ;  Hollieter  v.  Union,  &o.,  9  Conn. 
436. 

(2)  Arnold  v.  Mundy,  1  Halat.  1. 

(3)  3  Kent,  431. 


(4)  lb.:  3  Ohio,  496;  Wright  U.Howard, 
1  Sim.  &  St.  190  ;  Luce  v.  Carley,  24  Wend. 
451 ;  Taricl£».  Smith,  9  Paige,  547  ;  Williams 
V.  Buchanan,  1  Ired.  535  ;  State  v.  Gilmanton, 
9  N.  H.  461 ;  Knight  ».  Wilder,  2  Gush.  199. 


angle  of  indentation,  ia  incapable  of  application,  where  the  shore  is  curved  diagonally,  and 
the  outer  or  permanent  line  is  straight.    lb. 

The  law  gives  no  fixed  and  certain  mode  of  drawing  the  boundary  line  in  such  a  case. 
It  only  lays  down  a  general  principle,  which  is,  that  each  riparian  proprietor  shall  receive 
his  rateable  share  of  front  on  the  outer,  or  new  water  line,  and,  that  the  question  whether 
the  boundary  lines  between  co-terminous  proprietors  are  to  be  drawn  at  right  angles,  or  di- 
vergent, or  convergent  to  the  shore,  depends  on  the  consideration,  whether  the  new  exterior 
line  equals,  exceeds,  or  falls  short,  of  the  old  shore  line.     lb. 

The  settlement  of  the  actual  boandaries  between  co-terminous  proprietors  of  water  lots 
to  whom  a  grant  of  the  land  under  water,  in  front  of  such  lots,  is  subsequently  made,  is  a 
question  of  much  difficulty  ;  and  a  mode  of  division,  which,  under  some  circumstances, 
would  be  perfectly  fair  and  equitable,  would,  under  others,  be  directly  the  reverse.     lb. 

In  this  point  of  view,  the  practical  location,  by  the  proprietors  themselves,  of  their  res- 
pective boundaries,  is  entitled  to  great  weight,  and,  where  a  mode  of  division  has  been  gen- 
erally adopted,  no  single  individual  of  them  ought  to  be  allowed,  causelessly,  to  disturb 
it.     lb. 

Certain  upland  was  conveyed,  adjoining  easterly  upon  a  river,  where  the  tide  ebbed  and 
flowed,  one  of  the  side  lines  running  at  a  right  angle  with  the  river,  and  the  other,  so  as  to 
leave  the  land  towards  the  river  of  less  extent  than  at  the  other  end,  "together  with  all 
the  flats  and  water  privileges  adjoining  to,  being  at  and  having,  the  width  of  the  easterly 
end  of  the  said  land,  as  bounded  by  the  river  aforesaid."  The  bank  of  the  river,  at  that 
place,  was  convex.  Held,  that  the  extent  and  position  of  the  flats  was  to  be  determined, 
by  drawing  a  straight  line  from  the  south-east  and  nortli-east  corners  of  the  land,  at  high- 
water  mark,  and  extending  lines  from  the  east  of  that  line,  and  at  right  angles  with  it, 
from  high  to  low-watermark.     Kennebec,  &c  v.  Breadstreet,  28  Maine,  374. 

(a)  The  hank  of  a  river  ia  that  which  contains  the  water  at  its  greatest  height.  "  Eipa  ea 
putatur  esse,  quae  plenissimum  Jlumen  contineV  Dig.  43,  12,  3,  1 ;  3  Kent,  424.  The  shore 
(or  more  properly  bank,  (ripa,)  it  having  no  littus)  of  a  fresh  water  river,  is  where  the  land 
and  water  ordinarily  meet ;  the  water's  edge  or  margin  of  the  stream.  Child  v.  Starr,  4  Hill, 
376  ;  6  Cow.  547.  In  Louisiana,  the  sea-shore  is  the  land  covered  by  the  sea  at  the  highest 
water  in  winter.  Civil  Code,  art.  442.  A  leach  is  the  space  between  high  and  low-water 
mark.     Cults  v.  Huasey,  3  Shepl.  237.     See  Clowes  v.  Back,  7  Eng.  L.  &  Equ.  42. 

A  conveyance  of  land  bounded  by  the  shore  transfers  the  property  only  up  to  the  line,  and 
not  that  which  lies  beyond  it.     Lincoln  v.  Wilder,  29  Maine,  169. 

(J)  A  mere  irafo-2«fc?' upon  land  cannot  avail  himself  of  thia  principle.  His  possession  ia 
limited  to  actual  occupancy.     Watkins  v.  Holman,  16  Pet  25. 
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ally  high  tides,  to  some  purpose  useful  to  trade  or  agriculture.     It  is 
not  sufficient,  that  it  will  float  a  small  boat  at  high  water.(l) 

7.  A  riparian  proprietor  may,  by  clear  and  specific  boundaries,  sell 
bis  upland  to  the  top  or  edge  of  the  bank  of  a  river,  and  reserve  the 
stream  or  the  flats  below  high-water  mark.  In  such  case,  the  purchaser 
takes  the  bank  as  it  is,  or  may  afterwards  be  by  alluvion  or  decrease  of 
the  flow  of  the  river.  An  owner  may  also  convey  the  bed  of  a  stream, 
distinct  from  the  land  that  bounds  it.(2) 

8.  Streams  above  tide  water,  if  hng  used  for  the  passage  of  boats,  rafts 
or  timber,  though  not  pMic  rivers,  hecome  public  highways,{a)  and  any 
obstruction  of  them  is  a  nuisance.(J)    The  distinction  between  naviga- 


(1)  "Wadsworth   v.   Smith.    2   Fairf.    278: 
Kowe  V.  Granite,  &c.,  21  Pick.  344. 

(2)  Storer  v.  Freeman,  6  Mass.  435 ;  Jack- 


son V.  Hathaway,  15  John.  447 ;  3  Kent,  433 
-4 ;  Den  v.  Wright,  1  Pet.  Cir.  64. 


(a)  Rivers  of  public  use  in  transportation  of  property,  being  subseryient  to  commerce,  are 
things  of  common  right,  under  servitude  to  the  public  interest,  and  public  liigh  ways.  Spring 
T.  Russell,  7  Greenl.  290. 

(6)  Though  a  bill  iu  equity,  for  an  injunction  against  a  public  nuisance  in  iiavigable waters, 
will  not  generally  be  sustained,  in  favor  of  a  private  individual;  yet,  where  a  party  will  sus- 
tain an  injury  distinct  from  that  done  to  the  public,  and  especially  if  it  be  irreparable,  and  a 
court  of  law  cannot  afford  adequate  remedy,  this  relief  will  be  granted.  Frink  v.  Lawrence, 
20  Conn.  117. 

A  and  B  were  owners  of  contiguous  lots,  bounded  easterly  by  a  harbor ;  A's  lot  lying 
south  of  B's.  A  owned  a  wharf,  extending  from  his  land  into  the  harbor,  at  the  further  end 
of  which  was  a  short  wharf  at  right  angles  with  the  principal  one,  the  whole  being  in  the 
form  of  a — |.  This  wharf,  on  the  north  side  of  it,  where  vessels  principally  lay,  was  a  safe 
and  convenient  one,  and  niuch  resorted  to.  B  was  about  driving  a  connected  row  of  piles 
from  the  south-east  corner  of  his  land  to  the  north-east  end  of  A's  wharf,  in  such  a  manner 
as  to  entirely  obstruct  the  passage  of  vessels,  from  the  waters  of  the  harbor  to  the  north  side 
of  A's  wharf;  which  would  greatly  impair  the  value  of  his  property.  This  obstruction  was 
not  contemplated  by  B,  as  part  of  a  wharf  which  he  intended  to  construct  adjoining  his  land. 
On  a  bill  in  equity,  brought  by  A  against  B,  to  restrain  him  from  making  such  obstruction, 
held,  A  was  entitled  to  the  relief  sought.     lb. 

The  public  benefit,  arising  from  the  construction  of  a  bridge  over  a  navigable  river,  is  no 
defence  to  a  bill  in  equity  for  an  injunction  to  abate  it,  as  an  obstruction  to  the  free  naviga- 
tion of  the  river.    [Daniel,  J.,  dissenting.]    Pennsylvaniav.  Wheeling,&c.,'13  How.U.  S.518. 

An  action  on  the  case  ibr  a  nuisance  cannot  he  sustained,  unless  the  plaintiff  shows  a  par- 
ticular injury  to  himself,  distinct  from  that  which  he  suffers  in  common  with  the  rest  of  the 
community.     Seeley  v.  Bishop,  19  Conn.  128. 

Therefore,  where  a  dam  in  a  navigable  creek,  by  means  of  which  the  plaintiff  was  prevent- 
ed from  passing  along  such  creek,  from  his  residence  above  to  his  land  below,  and  the  con- 
verse; held,  that  this  obstruction  was  not  the  subject  of  a  private  action.    lb. 

But  when  an  individual  suffers  special  damage  by  an  obstruction  of  a  navigable  river,  he 
may  have  civil  redress  by  a  suit,  though  the  obstruction  be  authorized  by  a  State,  if  it  is  con- 
trary to,  or  conflicts  with,  some  clause  in  an  act  of  Congress,  such  as  a  coasting  license. 
United  Stales  v.  New  Bedford  Bridge  Co.,  1  W.  &  M.  401. 

A  building  wnich  extends  into  the  harbor  of  Boston,  beyond  the  commissioners'  line  es- 
tablished under  the  Massachusetts  acts  of  1837,  c.  229,  and  1840,  o.  34,  and  which  is  also 
below  low-water  mark,  and  an  obstruction  to  the  navigation  ;  is  a  public  nuisance,  notwith- 
standing it  was  erected  previous  to  the  passing  of  those  acts.     Garey  v.  Ellis,  1  Cush.  306. 

The  navigation,  the  obstruction  of  which  is  a  public  nuisance,  is  on  waters  whereon  the 
public  pass  and  repass,  with  vessels  or  boats,  in  the  prosecution  of  commerce  essentially  valu- 
able.    Wethersfield  v.  Humphrey,  20  Conn.  218. 

The  only  mode  of  punishing  acts  as  crimes,  which  obstruct  the  navigation  of  rivers  and 
ports  within  the  limits  of  a  State,  and  are  not  now  crimes  under  the  laws  of  a  State,  or  the 
United  States,  is  by  further  legislation  by  Congress,  under  its  authority  to  regulate  foreign 
commerce,  and  that  between  the  states,  declaring  what  obstructions  shall  be  penal,  if  not  re- 
moved or  modified,  and  in  what  court  the  offence  shall  be  tried.  U.  S.  v.  New  Bedford,  &c., 
1  W.  &  Min.  401. 

"Where  a  highway,  laid  out  to  furnish  access  to  a  ferry,  passed  over  the  neck  or  mouth  of 
Keeney's  cove,  a  body  of  water  setting  up  from  Connecticut  river ;  it  was  held,  that  the  lay- 
ing out  was  not  exceptionable  as  an  obstruction  to  navigation.  Wethersfield  v.  Humphrey, 
JO  Conn.  218. 
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ble  rivers  and  private  rivers  is,  that  the  former  are  presumed  to  be  open 
to  the  public,  while  the  latter  are  presumed  not  to  be ;  but  the  presump- 
tion may  be  rebutted  by  usage.  It  was  early  held  in  Massachusetts,(l) 
that  navigable  waters  are  a  common  privilege  for  passing  on  them  ;  but, 
in  case  of  a  river  not  navigable,  though  convenient  for  boats  and  rafts 
even  many  miles  above  the  spot  in  question,  if  the  owner  of  the  adjoin- 
ing shore  build  a  bridge  across,  he  may  have  trespass  against  an  indi- 
vidual who  throws  it  down.(2)(a) 

9.  Where  a  river  is  obstructed  by  a  dam,  if  an  owner  of  logs  floating 
therein  suffer  them  to  remain  stationary,  and  obstruct  the  stream,  he 
may  have  trespass  against  one  who  pushes  them  over  the  dam,  and 
along  the  river ;  because  the  facts  negative  a  highway  by  usage.(3) 

10.  Where  the  owner  on  each  side  of  a  river  erects  hydraulic  works, 
both  are  entitled  to  use  equal  shares  of  the  water.(4) 

11.  Upon  the  principle  above  stated,  the  grant,  either  private  or  pub- 
lic, of  land  bounded  on  a  river,  or  upon  its  margin,  oi;  along  the  river, 
above  tide  water,  passes  a  title  to  the  middle  of  the  stream,  including 
the  water,  the  bed,  and  all  islands  ;  unless  there  be  an  express  reserva- 
tion, a  clear  declaration  or  intention,  or  a  certain  and  immemorial  usage, 
to  the  contrary,  or  unless  such  construction  is  negatived  by  prior  grants 
on  the  other  side.(6)  Thus,  it  was  early  held  in  Massachusetts,  that  a 
sale  to  the  river  passes  the  stream  and  mill-site  to  the  centre.  So,  where 
tenants  in  common,  by  partition,  assign  to  each  the  land  oiuone  side  of 
the  stream,  each  owns  to  the  centre.  In  a  later  case  in  the  same  State 
the  court  remark,  that  one  owning  to  the  hank  of  a  river  owns  to  the 
middle ;  but,  if  the  owner  of  the  land  bounds  his  grant  of  it  hy  the  bank, 
the  stream  is  excluded.  From  the  apparent  incompatibility  of  these 
two  propositions,  it  has  been  inferred,  that  the  latter  must  be  intended 
to  apply  to  such  case  only,  where  the  river  is  reserved,  or  by  plain  ex- 
pression or  implication  excluded  from  the  grant.  And  the  authority  of 
the  case  is  questiooed,  as  a  guide  for  the  decision  of  any  other.(5) 

12.  If  a  grant  is  bounded  by  visible  and  permanent  monuments,  such 


(1)  2  Dane,  696. 

(2)  Berry  v.  Carle,  3  Greenl  269.  See 
Bradley  v.  Rice,  13  Maine,  201 ;  Morrison  v. 
Keen,  3  G-reenl.  474 ;  Home  v.  Richards,  4 
Call,  4U;  "Warner  v.  South  worth,  6  Conn. 
471;  Gavit  t).  Chambers,  3  Ohio,  495;  Wil- 
liams t).  Buchanan,  1  Ired.  535;  Starr  v.  Child, 
20  Wend.  149 :  Water  Commissioners,  3  Kdw. 
290;  Gold  v.  Carter,  9  Humph.  369. 


(3)  lb. 

(4)  Arthur  v.  Case,  1  Paige,  448. 

(5)  Jennings,  6  Cow.  549  ;  Hayes  v.  Bow- 
man, 1  Rand.  417  ;  3  Kent,  427-3S ;  Canal, 
&c.  V.  People,  5  Wend.  423  ;  Mayo  v.  Quinby, 
3  Dane,  4;  King  w.  King,  7  Mass.  406;  Hatch 
V.  Dwight,  17  Mass.  289  ;  Starr  v.  Child,  20 
Wend.  149;  Canal,  &c.  v.  Haven,  5  Gilm. 
548  ;  Lincoln  v.  Wilder,  29  Maine,  169. 


(o)  The  public  have  the  same  right  to  travel  on  the  ice  of  a  navigable  river,  as  a  highway, 
that  they  have  to  travel  on  the  waters  of  the  river.  French  v.  Camp,  Maine  S.  J.  C.  June, 
1841;  Law  Rep.  Sept.  1841,  p.  200. 

The  public  having  appropriated  a  tract  on  such  ice  for  a  road,  any  person  who  wantonly 
or  carelessly  obstructs  the  same,  or  cuts  a  hole  therein,  is  liable  for  any  damage  thereby 
caused  to  passengers.     lb. 

The  right  set  up  by  a  citizen  of  the  United  States,  to  navigate  certain  waters,  is  an  ab- 
stract one,  which  Chancery  will  not  interfere  to  protect.  Spooner  v.  McConnell.  1  McLean, 
338. 

(6)  After  such  grant  from  the  State,  the  grantee's  right  cannot  be  abridged  by  a  subsequent 
public  declaration,  establishing  the  stream  as  a  navigable  river.  Coovert  v.  O'Connor,  8 
Watts,  470.  See  Louisville  v.  Bank,  Ac,  3  B.  Monr.  143.  A  grant  "  bounded  east  by  the 
River  Mobile,"  passes  the  land  between  high  and  low-water  marks.  City,  &o.  v.  Emanuel, 
1  How.  95 
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as  a  tree  or  fence,  near,  but  without  the  edge  of  a  river,  the  river  is 
excluded. (1) 

13.  Grant  from  the  State,  bounded  as  follows:  "Beginning  at  a 
hemlock  tree,  standing  by  the  south  side  of  the  river  A,  thence  south, 
&c.,  to  another  hemlock  tree,  also  standing  by  said  river,  thence 
south-eastwardly,  and  bounding  by  said  river  to  the'  first  rnentioned 
bound."  A  question  arose  whether  the  grant  included  an  island,  on 
each  side  of  which  the  river  ran,  and  which  lay  between  the  two  trees 
named,  and  nearest  t*o  the  shore  conveyed  by  the  grant.  Held,  as  in 
this  case  there  were  two  channels,  the  grant  was  meant  to  extend  to 
that  channel,  which  would  include  the  i.sland;  that  the  boundary  by 
the  two  trees,  one  standing  on  the  south  side  of  the  river,  and  the  other 
by  the  river,  would  reach  to  the  centre  of  the  stream ;  and  that  bound- 
ing by  the  river  did  not  intend  the  edge  of  the  river  on  which  the  trees 
stood(2) 

14.  Grant  from  the  State  of  a  tract,  beginning  at  a  tree  standing  not 
far  from  a  river ;  thence  running  down  the  river  by  course  and  dis- 
tance, but  obliquely,  from  the  river,  so  as  to  leave  a  triangular  piece  of 
land  between  the  boundary  and  the  river.  Held,  the  course  of  the 
river  should  control  the  course  specified..(3) 

15.  Where  land  is  granted,  fronting  on  and  bounded  by  a  river,  the 
side  lines  are  to  be  continued  to  the  main  stream,  though  they  thereby 
cross  a  poini  formed  by  the  junction  of  one  of  its  branches  with  the 
main  stream.  If,  in  a  conveyance  of  premises  upon  the  bank  of  a  river 
not  navigable,  the  lines  are  stated  to  run  from  one  of  the  corners  of  the 
lot  to  the  river,  and  thence  along  the  shore  of  said  river  to  a  certain 
street ;  the  grantee  takes  ^'  adfilum  aguoe."{4:) 

15  a.  Conveyance  of  20,100  acres  of  land  on  the  west  side  of  Genesee 
River,  bounding  it  easterly  "  on  the  bank  of  the  river,  agreeable  to  the 
traverse,"  and  reserving  "  out  of  the  above-described  lands  one  hundred 
acres,  which  is  conveyed  by  deed  to  A,  and  is  to  be  laid  out  in  a  square 
form,  as  near  as  the  traverse  of  the  river  will  admit,  and  the  said  A's 
mill  to  be  the  centre  of  the  eastern  boundary."  Held,  the  reservation 
was  part  of  the  premises  granted,  and  the  whole  tract,  including  the 
one  hundred  acre  reservation,  was  bounded  by  the  bank,  not  by  the 
thread  of  the  stream. (5) 

15  b.  In  a  grant  by  the  United  States  of  land  bordering  on  a  stream 
not  navigable,  the  minutes  in  the  surveyor's  ofEce  showed  that  the 
stream  was  meandering,  but  there  was  no  marked  line  upon  the  plat 
by  which  the  grant  was  made  limiting  the  grant  to  the  margin  of  the 
stream.  Held,  the  grantee  took  to  the  centre  thread  of  the  stream,  and 
the  meandered  line,  run  for  the  purpose  of  determining  the  quantity  of 
land  in  the  fraction,  was  not  a  boundary.(6) 

16.  Where  the  same  person  owns  on  both  sides  of  a  river,  not  navi- 
gable, he  also  owns  the  whole  river,  so  far  as  his  lands  extend.(7) 

17.  Where  a  river,  not  navigable,  changes  its  course  or  width,  if  it 
gain  upon  one  bank  gradually  and  imperceptibly,  the  owners  on  both 
sides  still  continue  to  own  to  the  centre ;  if  suddenly,  the  centre  of  the 


(1)  Ang.  on  W.  0.  6. 

(2)  Luni;  v.  Holland,  14  Maaa.  149. 

(3)  Harramondn.  McGrlaughan,  Tayl.  196; 
Aug.  9. 


(4)  Graves  v.  Fisher,  5  Greenl.  69 ; 
V.  Child,  20  Wend.  149. 

(5)  Starr  v.  Child.  5  Denio,  599. 

(6)  Canal,  &c.  v.  Haven,  5  G-ilm.  548. 

(7)  3  Kent,  427. 


Starr 
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river  remains  as  before,  with  reference  to. their  relative  title,  and  in  this 
way  one  may  come  to  own  the  whole  stream.(l) 

18.  If  soil  be  formed  out  of  the  sea,  or  a  river,  by  slow  and  imper- 
ceptible alluvion  and  accretion,  whether  by  the  water's  retiring,  or  a 
slow  deposit  of  sand,  &c.,  it  belongs  to  the  owner  of  the  adjoining 
land.(2)(a) 

19.  The  ownership  of  an  island  in  a  river  belongs  to  the  owner  of 
the  land  on  that  side  of  the  river  to  which  it  is  nearest.  If  the  centre 
of  the  stream  passes  through  the  island,  the  owners  are  entitled,  accord- 
ingly, to  portions  of  it  in  severalty.(3) 

20.  Where  one-fourth  of  a  stream,  in  which  was  an  island,  flowed 
on  one  side  of  it;  held,  the  owner  of  the  shore  on  the  other  side  was 
entitled  to  the  whole  of  three-fourths  of  the  river.  And,  if  an  island 
in  a  river  not  navigable  divides  the  channel,  and  lies  partly  on  each 
side  of  the  thread  of  the  river,  the  opposite  proprietors  will  own  it  re- 
spectively according  to  the  original  thread  of  the  river.(4) 

21.  The  principles  of  the  common  law,  above  stated,  have  been  recog- 
nized in  many  of  the  United  States,(5)  and  probably  are  in  force  in  all 
of  them,  with  the  exceptions  which  will  be  presently  noticed. (6)    In 


(1)  3  Kent,  427 ;  King  v.  Tarborough,  3 
Barn.  &  Or.  91.  See  Municipality,  &o.  v.  Or- 
leans, &e.,  18  Louisi.  122 ;  City,  &o.  v  Holland, 
lb.  286;  Pulley!).  Municipality,  &o.,  lb.  278; 
New  Orleans  v.  U.  S.,  10  Pet.  662;  Murry  v. 
Sermon,  1  Hawks,  56. 

(2)  lb. ;  Girard  v.  Hughes,  1  Gill  &  John. 
249;  Handly  v.  Anthony,  5  "Wheat.  380; 
Ingraham  v.  Wilkinson,  4  Pick.  273 ;  Hagan 
V.  Campbell,  8  For.  9. 

(3)  3  Kent,  428;  King  v.  Smith,  Doug. 
441 ;  Middleton  ».  Pritchard,  3  Scam.  520 ; 
Grant  v.  Davidson,  16  Conn.  51-2. 

(4)  Crookeri).  Bragg,  10  Wend.  260;  Deer- 


field  V.  Arms,  17  Pick.  41. 

(5)  Berry  v.  Carle,  3  Greenl.  269;  Morrison 
V.  Keen,  lb.  474;  Proprs,  &o.  v.  Carlton,  2 
N.  H.  369 ;  King  v.  King,  7  Mass.  496 ;  Luut 
V.  Holland,  14  lb.  149 ;  Ingraham  v. Wilkinson, 

4  Pick.  268 ;  Adams  v.  Pease,  2  Conn.  481 ; 
6  lb.  471;  6  Cow.  518;  Palmer ii.  Mulligan, 
3  Gaines,  318;  Peoples!.  Piatt,  17  John.  195; 
Hooker  i).  Cummiugs,  20  lb.  90  ;  Arnold  v. 
Mundy,  I  Halst.  1  ;  Hayes  v.  'Bowman,  1 
Rand.  417  ;  Mead  v.  Haynes,  3  lb.  33  ;  Howe 
V.  Richards,  4  Gall,  441 ;  Browne  v.  Kennedy, 

5  H.  &  J.  195. 


(a)  Whether  arising  from  natural  or  artificial  causes,  as,  e.  g.,  the  erection  of  wharves, 
affecting  the  natural  action  of  the  water.  Adams  v.  Prothingham,  3  Mass.  363.  See  8  Por. 
9.  Riparian  proprietors  are  in  general  entitled  to  land  formed  by  alluvion,  according  to  the 
following  rule.  Measure  the  whole  of  their  old  line  on  the  river,  and  ascertain  the  number 
of  feet  owned  by  each;  divide  the  new  river  line  into  equal  parts,  appropriating  to  each 
proprietor  a  number  proportional  to  his  number  of  feet  on  the  old  line.  Then  draw  lines 
from  the  points  at  which  the  proprietors  respectively  bounded  on  the  old,  to  those  thus  set- 
tled as  the  points  of  division  on  the  new  shore.     Deerfield  v.  Arms,  17  Pick.  41. 

But  where  the  old  margin  has  deep  indentations  or  sharp  projections,  the  general  avail- 
able line  on  the  river  is  to  govern,  and  not  the  actual  length  of  the  margin,  as  thus  elongated, 
lb.  Where  a  deed  calls  for  a  line  on  the  bank  of  a  river,  which  is  afterwards  changed  by 
excessive  floods ;  the  boundary  remains  unaltered.  Lynch  v.  Saunders,  4  Dev.  &  B.  62. 
Where  a  bank  is  enlarged  by  the  sudden  casting  up  of  sand,  &o.,  the  addition  belongs  to  the 
public.  8  Por.  9.  If  land  is  granted  upon  the  shore,  but  with  other  fixed  bounds,  no  right 
_  can  be  gained  by  alluvion.    Mayor,  &c.,  v.  Bslava,  9,  577. 

Upon  a  division  among  heirs,  a  lot  was  assigned  to  A,  bounding  upon  a  beach,  A  giving 
to  the  others  the  right  to  take  seaweed  thereon.  The  boundaries  having  gradually  shifted 
by  the  action  of  the  sea;  held,  this  right  was  not  thereby  affected,  but  might  still  be  exer- 
cised anywhere  below  the  land  bounding  on  the  beach.     Phillips  v.  Rhodes,  7  Met.  322. 

The  territory  of  the  State  of  Delaware  within  "  the  twelve  miles'  circle"  extends  across 
the  Delaware  River  to  low- water  mark  on  the  Jersey  shore;  and  the  title  to  the  Pea  Patch 
Island,  which  was  formed  of  alluvion  and  deposit  in  tiie  river,  was  in  the  State  of  Delaware, 
and,  by  cession,  passed  to  the  United  States.  The  Pea  Patch  Island,  Wallace,  jr.,  Appen- 
dix, 9. 

(6)  But  see  Bowman  v.  Wathen,  2  M'L.  376.  In  Massachusetts,  it  is  said,  there  is  no 
statute  of  the  Commonwealth  or  Province,  nor  ordinance  of  the  Colony,  which  alters  the 
common  law  as  to  rivers  not  navigable,  except  in  regard  to  the  fisheries.  Cook  v.  Hull,  3 
Pick.  271. 
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Connecticut,  Swift,  Oh.  J.,  remarks,  that  a  more  perfect  system  of  re- 
gulations on  this  subject  could  not  be  devised.  It  secures  comnion 
rights  as  far  as  the  public  interest  requires ;  and  fvirnishes  a  proper  line 
of  demarkation  between  them  and  private  rights.(l) 

22.  By  the  ordinance  relating  to  the  Northwest  Territory,  it  is  pro- 
vided unalterably,  that  the  navigable  waters,  leading  into  the  Missis- 
sippi and  St.  Lawrence,  and  the  carrying  places  between  the  same,  shall 
be  common  highways,  and  forever  free.(a)  But  this  provision  does  not 
aflPect  the  common  law  rule  of  ownership  by  the  proprietors  of  the 
respective  banks  to  the  thread  of  the  river ;  nor  impair  the  rights  of 
State  legislatures  to  improve  the  navigation  of  such  waters  by  draw- 
bridges, canals,  railroads  and  turnpikes,  and  imposing  tolls  in  connec- 
tion therewith.(6)  But  it  is  held,  that  Congress  cannot  validly  grant 
the  shore  of  a  navigable  river.(2) 

23.  It  is  stated  as  the  settled  law  in  Connecticut,(3)  resting  on  the 
same  ground  of  general  usage,  which  is  at  the  foundation  of  the  com- 
mon law,  that  the  owner  of  land  upon  a  navigable  river  has  an  exclu- 
sive right  to  the  soil  between  high  and  low  water  marks,  for  the  erec- 
tion of  wharves  and  stores.  Such  owner  is  not  understood  to  be  seized, 
but  to  have  a  right  of  occupation,  ov  franchise.  And  he  may  maintain 
ejectment. 

24.  But  it  is  also  held,(4)  that  the  seaweed  accumulating  hehw  low- 
water  ynark  belongs  to  the  public,  not  to  the  owner  of  the  bank.(c) 
Daggett,  J.,  says,  the  common  law  doctrine,  that  the  right  to  the  soil 
of  the  proprietors  of  land  on  navigable  rivers,  extends  only  to  high-water 


(1)  Adams  t).  Pease,  2  Conn.  483. 

(2)  3  Kent,  427,  n ;  Gavit  v.  Chambera,  3 
Ohio,  490 ;  1  MoL.  337  ;  9  For.  577  ;  Palmer 
ti.  Cuyahoga,  Ac,  3  McL.  226. 


(3)  Bast  Haven  v.  Hemingway,  7  Conn. 
186,  202;  Nichols  «.  Lewis,  15,  137. 

(4)  Chapman  v.  Kimball,  9  Conn.  38.   (See 
Maroey  v.  Darling,  8  Pick.  283.) 


(a)  A  statute  of  Alabama  makes  the  same  provision  as  to  all  rivers  actually  navigable. 
The  title  to  the  beds  of  such  rivers  is  in  the  public,  unless  expressly  granted.  Bullock  v. 
Wilson,  2  Por.  436.  The  eastern  channel  of  the  Mississippi  River,  between  Bloody  Island 
and  the  main  land,  is  in  fact,  and  within  the  meaning  of  the  law,  navigable,  and  a  part  of  the 
common  highway ;  and  an  obstruction  thereof  is  a  public  nuisance.  The  People  v.  St.  Louis, 
5  Grilman,  351.  Although  the  several  States  bordering  on  the  Mississippi  River  may  change 
its  current,  or  even  fill  up  some  of  its  navigable  channels,  whenever  they  find  it  necessary  to 
their  own  well-being,  taking  care  to  leave  a  free  navigation;  yet  individuals  have  no  such 
right ;  and,  where  such  act  is  done  by  an  individual  as  would  amount  to  a  nuisance  in  a 
navigable  river,  although  a  suCBcient  navigation  is  left  to  the  public,  still,  a  court  of  equity 
cannot  inquire  whether  the  act  is  for  the  public  good,  but  must  abate  the  nuisance.  lb.  In 
Maryland,  a  patent  may  be  granted  for  land  under  navigable  water,  subject  to  navigation, 
4o.  Baltimore  v.  M'Kim,  3  Bland,  467,  473.  One  owning  land  upon  tide  water  has  no 
pre-emptive  right  to  take  contiguous  marsh.     lb. 

(i)  By  successive  acts  of  Congress,  all  the  navigable  waters  in  the  Western  States  and 
Territories  are  declared  public  highways.  3  Kent,  427,  n.  Grants  on  the  Ohio  river  are 
held  to  pass  a  title  to  low-water  mark.  So  on  the  Mississippi  River,  subject  to  the  public 
right  of  navigating  and  fastening  to  the  shore,  notwithstanding  the  treaties  and  statutes, 
declaring  it  a  free  highway.  Middleton  v.  Pritohard,  3  Scam.  520 ;  Morgan  v.  Reading,  3 
Sm.  k  M.  366.  It  is  held,  that  a  grant,  by  the  government  or  its  grantee,  of  land  on  the 
Ohio  River,  ceded  by  Virginia  in  the  territory  of  Indiana,  passes  a  title  to  low-water  mark. 
Stinson  v.  Butler,  4  Blackf.  285.  The  shores  of  the  Ohio  River,  between  high  and  low-water 
marks,  belong  to  the  owners  of  the  adjoining  lands.    Blanchard  v.  Porter,  11  Ohio,  138. 

Where  the  width  of  a  street  marked  by  right  lines  is  given  in  a  town-plat,  surplus  land 
between  the  street  and  the  low-water  mark  of  a  river  is  not  thereby  dedicated  to  the  use  of 
the  town.     McLaughlin  v.  Stevens,  18  Ohio,  94.     See  Rowan  v.  Portland,  8  B.  Mon.  232. 

(c)  See  Vol.  I,  p.  63.  In  Maine  it  is  held,  that  neither  by  the  ancient  ordinance  nor  the 
common  law,  can  one  person  take  muscle-led  manure  from  another's  land  between  high  and 
low-water  marks.    Moore  v.  Griffin,  9  Shepl.  350. 
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marli,  is  the  law  in  Connecticut,  for  there  is  no  statute  abrogating  it. 
The  adjoining  proprietors,  indeed,  have  the  right  to  the  shore,  subject 
to  the  paramount  right  of  the  public.  The  usage  for  them  to  wharf 
out  against  their  own  land  has  never  been  disputed.  The  interests  of 
navigation  have  been  subserved,  and  the  consequences  have  been  salu- 
tary. On  the  death  of  the  owner  to  high-water  mark,  his  estate  in  the 
shore,  and  the  erections  upon  it,  has  descended  to  his  heirs.  This  is 
our  common  law,  founded  on  immemorial  usage. 

25.  In  Maine  and  Massachusetts,  it  is  the  established  rule,  that  the 
owner  of  land,  bounded  upon  navigable  water,  has  a  title  to  the  shore 
between  high  and  low-water  marks,  subject  to  the  public  right  of  pas- 
sage, and  provided  the  space  does  not  exceed  one  hundred  rods.  And 
the  flats  are  so  far  incident  to  the  upland,  that  if  a  lost  deed  of  the  latter 
is  presumed,  the  former  will  pass  without  proof  of  possession  by  the 
grantor,  unless  it  be  proved  that  the  titles  have  been  separated  by 
alienating  one  without  the  other.(l)(a)  This  rule  is  founded  upon  a 
colonial  ordinance  of  1641,  which,  though  subsequently  annulled, 
thenceforward  became  the  established  law  in  Massachusetts.  Under 
this  rule,  the  space  between  high  and  low-water  marks  may  be  built 
up  with  wharves,  provided  they  do  not  obstruct  navigation. (J)  But  a 
wharf  extending  into  the  channel,  in  Boston  harbor,  has  been  held 
indictable  as  a  nuisance.(2)(c)  The  whole  of  a  navigable  river,  included 
within  high-water  mark,  on  each  side,  is  a  highway,  not  lawfully  to  be 
obstructed.  And  a  grant,  or  prescription,  to  build  upon  the  flats,  is 
upon  the  implied  condition  of  not  obstructing  navigation.(3)(c?) 


(1)  Storer  v.  Freeman,  6  Mass.  435 ;  2 
Dane,  693-4 ;  Ingraham  v.  Wilkinson,  4 
Pick,  268  ;  Barker  v.  Bates,  13,  255  ;  Lapish 
V.  Bangor.  &o.,  8  Greenl.  85  ;  Sale  v.  Pratt, 
19  Pick.   191;  Valentine  v.  Piper,   22,  85; 


Green  V.  Chelsea,  24,  71;  Parker  v.  Cutler, 
&o.,  7  Shepl.  353.     See  Mass.  St.  1852,  852. 

(2)  Com.  V.  Wright,   Jurist,   No.  6,  185; 
Rex  ».  Grosvenor,  2  Star.  511. 

(3)  Kean  v.  Stetson,  5  Pick.  492. 


(a)  The  owners  of  upland,  to  which  flats  adjoin,  may  sell  the  upland  without  the  flats,  or 
the  flats  without  the  upland.     Deering  v.  Longwharf,  25  Maine,  51. 

(6)  So  in  Connecticut;  the  object  of  the  law  conferring  this  right,  being  to  benefit  com- 
merce.    Prink  v.  Lawrence,  20  Conn.  117. 

(c)  In  Connecticut,  it  is  a  nuisance  to  obstruct  or  divert  any  stream,  &o,,  to  the  injury  of 
any  person,  without  license  from  the  town,  where  such  town  has  the  right  of  granting  it. 
Conn.  St.  1821,  362. 

(d)  One  who  erects  a  wharf  below  low-water  mark,  without  authority  from  the  legislature, 
gains  no  possession  or  color  of  title  beyond  the  land  under  water  actually  covered  by  the 
wharf,  nor  any  exclusive  right  to  use,  by  way  of  appurtenance  to  the  wharf,  the  open  space 
by  the  side  of  it,  for  the  purposes  ot  a  dock.  Gray  v.  Bartlett,  20  Pick.  186.  The  space  in 
question  Being  a  public  domain,  by  thus  using  it  with  the  assent  of  any  individual,  the 
builder  does  not  gain  an  easement  as  against  the  latter.  lb.  So  the  owner  of  flats,  by 
covering  the  whole  of  them  to  low-water  mark  with  a  wharf,  does  not  claim  the  right  to  lay 
vessels  upon  the  flats  of  an  adjoining  owner.  Hence,  the  silence  of  the  latter,  during  the 
erection  of  the  wharf,  is  no  evidence  of  his  implied  assent  to  such  a  claim.  lb.  See  Hagan 
V.  Campbell,  9  Por.  9 ;  Fitchburgh,  &c.  v.  Boston,  &c.,  3  Cush.  58. 

Where  owners  of  land,  bounded  upon  tide  waters,  extend  a  wharf  beyond  low-water 
mark,  they  are  liable  therefor  only  to  the  sovereign  power,  and,  although  such  extension 
may  be  an  injury  to  land  adjoining,  the  owners  cannot,  on  that  ground,  recover  damages. 
Gerrish  v.  Proprietors,  &c.,  26  Maine,  384. 

The  owner  of  flats  may  lawfully  erect  wharves  upon  them,  for  his  own  use  and  beneflt ; 
but  the  public  have  the  right,  equally  with  him,  to  pass  and  repass  with  vessels  and  boats 
upon  and  over  the  water,  where  there  is  no  occupation  with  wharves  and  buildings.  Deer- 
ing V.  Long  Wharf,  25  Maine,  51. 

Where  an  act  of  the  legislature  authorized  a  proprietor  of  lands  in  Brooklyn,  lying  on  the 
Bast  River,  which  is  an  arm  of  the  sea,  to  construct  wharves  and  bulkheads,  in  the  river, 
in  front  of  his  land ;  and  there  was,  at  that  time,  a  public  highway  through  said  land,  ter- 
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26.  Chief  Justice  Parsons  states,  as  the  reason  for  the  modification  of 
the  common  law  above  referred  to,  in  Massachusetts,  that  the  first  set- 
tlements were  made  on  harbors,  or  arms  of  the  sea,  that  the  erection  of 
wharves  was  very  important  for  commercial  purposes,  but  the  colony 
was  itself  too  poor  to  build  them,  and,  therefore,  by  this  ordinance,  en- 
couraged individuals  to  do  it.(l)  Chief  Justice  Shaw  mentions  the 
point  as  a  curious  subject  of  investigation.  He  remarks,  that  by  thecorn- 
mon  law,  the  king  held  the  right  of  property  to  high-water  mark,  in 
trust  for  the  subjects,  and  therefore  could  not  grant  it  to  one  of  _  them. 
But  this  restriction  could  not  apply  to  grants  of  foreign  domains,  to 
large  companies,  obviously  made  for  political  objects,  the  accomplish- 
ment of  which  necessarily  required  a  portion  of  the  sovereign  preroga- 
tives. Hence,  the  charters  of  such  companies  granted  not  only  the  soil, 
but  also  "  all  havens,  ports,  rivers,  waters,  royalties,"  &c.,  clearly  in- 
cluding the  right  and  jurisdiction  of  the  crown  in  the  sea-shores.  It 
seems  best  to  have  suited  the  views  of  the  colonists  here,  to  treat  the 
soil  of  the  sea-shores,  and  flats,  as  the  property  of  the  riparian  proprie- 
tor, subject  to  certain  modifications;  because  such  has  been  the  uniform 
practice.     In  Massachusetts,    an   ordinance  was   accordingly   passed. 

(1)  Storer  v.  Freeman,  6  Mass.  438.     See  also  remarks  of  Judge  Parker,  1  Pick.  182. 


minating  at  the  river ;  held,  upon  such  proprietor's  filling  up  the  land,  between  the  former 
termination  of  the  street  and  a  bulkhead  erected  by  him  in  the  river,  the  street  was,  by  ope- 
ration of  law,  extended  from  such  former  termination,  over  the  newly-made  land,  to  the 
water;  that  he  had  not  the  right  to  obstruct  the  public  right  of  passage  over  the  same  to 
the  water ;  and  that,  by  so  obstructing  such  passage,  he  was  guilty  of  a  nuisance.  The 
People  V.  Lambier,  5  Deuio,  9. 

In  New  Jersey,  the  riparian  proprietors,  who  have  constructed  wharves,  docks,  &c,,  be- 
tween high  and  low  water  marks,  in  front  of  their  own  upland,  not  prevented  by  the  State, 
and  without  injury  to  navigation,  are  entitled  to  the  improvements  and  the  land  covered  by 
them ;  and  the  State  cannot  grant  the  land  or  improvements,  or  appropriate  them  to  public 
u.3es  without  compensation.     G-ough  v.  Bell,  2  JST.  J.  441. 

An  owner  of  flats  cannot  claim  title  beyond  a  creek  in  which  the  sea  ebbs  and  flows,  and 
from  which  the  tide  does  not  wholly  ebb.  Sparhawk  v.  BuUard,  1  Met.  95.  Under  the 
above-named  ordinance,  the  ebb  of  the  tide,  when  from  natural  causes  it  ebbs  the  lowest, 
not  the  average  or  common  ebb,  is  to  be  considered  as  low-water  mark.  lb.  See  Dawes 
V.  Prentice,  16  Pick.  435. 

Conveyance  of  two  lots  of  land,  bounding  them  by  "the  harbor  of  Edgartown,"  the  gran- 
tor agreeing  to  lay  out  a  way  between  them,  leading  towards  the  harbor,  for  the  use  of  the 
town.  Held,  the  flats  in  front  of  the  lots  passed  by  the  deed,  though  the  description,  both 
as  to  the  quantity  of  the  land  and  length  of  the  lines,  would  be  satisfied  by  applying  it  to 
the  uplands  above.  Mayhew  v.  Norton,  17  Pick.  357.  Devise  of  "a  beach  for  drift-wood 
and  timber,"  the  testator  owning  also  the  adjoining  upland.  Held,  this  passed  the  soil  above 
ordinary  high-water  mark,  up  to  the  line  to  which  sea-weed  and  driftwood  are  usually  floated 
In  ordinary  seasons  by  the  highest  winter  floods,  but  not  so  as  to  include  land  occasionally 
overflowed  in  extraordinary  inundations.  Brown  v.  Lakeman,  18  Pick.  444.  In  Alabama, 
it  is  held,  that  a  grant  of  land  upon  a  river  must  extend  either  to  high  or  low  water  mark, 
not  to  a  point  between.     Hagan  v.  Campbell,  8  Por.  10. 

The  right  to  use  the  waters,  covering  flats  between  high  and  low  water  marks,  for  the 
purposes  of  navigation,  was  not  abridged  by  the  ordinance  of  1641  upon  that  subject;  and 
owners  of  vessels  have  a  right  to  pass  over  such  flats,  and  to  remain  on  them,  for  commercial 
purposes,  from  the  ebb  to  the  flow  of  the  tide.     Gerrish  v.  Proprietors,  &o.,  26  Maine,  384. 

Where  flats  appurtenant  and  incident  to  upland,  are  taken  for  a  railroad,  the  common- 
wealth has  no  interest  therein  by  way  of  easement,  which  requires  the  damages  for  taking 
the  same  to  be  assessed  in  the  manner  provided  by  the  Eev.  Sts,  c.  24,  sees.  48,  49,  50,  where 
there  are  several  parties  having  several  estates  or  interests,  at  the  same  time,  in  the  land 
taken.     Walker  T.  Boston,  &c.,  3  Cush.  1. 
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And,  though  none  such  has  been  found  in  Plymouth, (a)  yet  a^aniform 
usage  of  two  centuries  is  sufficient  proof,  that  the  rule  was  adopted  by 
the  proper  authority  as  a  law.(l) 

27.  The  language  of  the  ordinance  referred  to  is,  "all  creeks,  coves, 
and  other  places,  abeut,  and  upon  salt  water,  where  the  sea  ebbs  and 
flows."  Hence,  it  applies  to  the  shores  of  the  open  sea,  as  well  as  to 
bays,  coves  and  rivers.  It  also  applies,  wherever  the  tide  ebbs  and 
flows,  though  it  be  fresh  water  thrown  back  by  the  influx  of  thesea:(2) 

28.  It  will  hereafter  be  seen,  (see  Fishery,)  that  the  common  law  rule, 
as  to  the  right  of  fishery,  is  modified  in  the  States  of  Pennsylvania  and 
South  Carolina,(i)  in  relation  to  large  rivers,  actually,  though  not 
technically,  navigable.  The  same  modification  would  seem  applicable 
to  the  ownership  of  the  stream  itself,  which  must,  therefore,  belong  to 
the  public,  not  to  the  riparian  proprietor.  So,  in  North  Carolina  and 
Alabama,  it  is  held,  that  the  navigability  of  a  river  does  not  depend  on 
the  ebb  and  flow  of  the  tide ;  but  any  stream,  navigable  by  sea-vessels, 
is  in  law  a  navigable  river,  and  the  owner  of  the  land  owns  only  to  low- 
water  mark.(3)(c) 


(1)  Barker  v.  Bates,  13  Pick.  269-60, 

(2)  13  Pick.  529-60;  Lapish  v.  Bangor,  &e., 
8  Greenl.  85;   Sale  v.  Pratt,  18  Pick.  191. 

(3)  Carson  i;.  Blazer,   2    Bin.  475;  Shrunk 


V.  President,  &c.,  14  S.  &  R.  71;  Cotes  u. 
Wadlington,  1  M'Cord,  580;  Wilson  v. 
Forbes.  2  Dev.  30;  Ingram  v.  Threadgill,  3, 
59;  Bullock  i;.  Wilson,  2  Por.  436. 


(a)  The  marginal  note  in  8  Greenl.  85,  states  tlie  ordinance  as  limited  to  Plymouth 
Colony.  Chancellor  Kent  says,  though  originally  limited  to  Plymouth,  yet  the  doctrine  of  it 
is  held  in  Massachusetts.     3  Kent,  (3d  ed.)  429,  n.  a. 

(6)  In  this  State,  it  is  said,  on  the  one  hand,  that  the  rule,  by  which  no  river  is  navigable 
above  the  tide,  will  not  do  in  a  State,  whose  rivers  are  navigable  several  hundred  miles 
above  the  tide ;  and,  on  the  other,  that  no  river  can  be  considered  as  navigable,  the  natural 
obstructions  of  which  prevent  the  passage  of  boats  of  any  description. 

(c)  In  Pennsylvania,  owners  on  the  Delaware  and  Schuylkill  Rivers  have  a  title  to  the 
land  between  high  and  low-water  marks,  subject  to  the  public  riglit  of  passing  wlien  it  is 
covered  by  water.  Ball  v.  Slack,  2  Whart.  508.  So  on  the  Ohio  River.  McCuUooh,  &c., 
T.  Aten,  2  Ohio,  307.  Blanchard,  Ac.  v.  Porter,  11,  138.  By  compact  between  Pennsyl- 
vania and  New  Jersey,  the  Delaware  River  remains  a  highway  for  both  States;  they  exer- 
cising concurrent  jurisdiction  on  its  waters,  and  each  having  the  exclusive  regulation  of  the 
fisheries  annexed  to  its  own  shore.  By  a  like  compact  between  New  York  and  New  Jer- 
.sey,  the  centre  of  the  Hudson  River  is  the  boundary  line,  but  New  York  has  exclusive  juris- 
diction over  the  river  and  bay.  excepting  the  wharves  and  improvements  on  the  Jersey 
shore,  while  the  sound  between  Staten  Island  and  New  Jersey,  with  similar  reservations,  is 
subject  exclusively  to  New  Jersey.  Rights  of  property  in  each  State  reach  to  the  middle  of 
the  rivers      Elmer,  562;  3  Kent,  427,  n. 

The  proviso,  in  the  Pennsylvania  and  New  Jersey  act  of  1771,  sec.  7,  by  which  those 
States,  in  declaring  the  Delaware  River  a  common  highway,  and  authorizing  the  improve- 
ment of  it  by  commissioners,  provided  that  no  power  given  by  the  act  should  give  power 
"to  remove,  throw  down,  lower,  or  impair,  or  in  any  manner  to  alter"  certain  mill  dams, 
nor  to  obstruct,  or  "  in  any  manner  hinder"  the  owners  of  them,  or  "their  heirs  or  assigns, 
from  taking  water  out  of  the  said  river  for  the  use  of  the  said  mills ;''  is  not  a  grant  of  the 
water  to  the  owners  of  such  mills,  but  the  toleration  of  a  nuisance,  and  a  mere  license  to  the 
mill-owners,  revocable  at  pleasure,  to  use  the  water.  Bundle  v.  The  Delaware,  Ac,  Wal- 
lace, Jr.,  275. 

The  Potomac  River  is  held  to  be  navigable  above  the  flow  of  the  tide.  Binney,  2  Bland, 
123.  The  subject  is  regulated  by  compact  between  Maryland  and  Virginia.  lb.  A  Statute 
of  Maryland — 1745,  oh.  9,  sec.  10 — provided,  that  all  improvements  made  out  of  the  water, 
or  where  it  usually  flows,  should  be  the  right  of  the  improvers,  their  heirs,  &,c.  Held,  ap- 
plicable only  to  improvements  in  front  of  an  owner's  own  lot;  and,  in  case  of  conflict  between 
riparian  proprietors,  arising  from  curvature  of  the  shores,  that  the  elder  patent  would  have 
priority.  Wilson  v.  Inloes,  11  Gill  &  J.  351.  See  further,  as  to  what  constitutes  a  navi- 
gable river,  Charlestown  v.  County,  &c,  3  Met.  202  ;  21  Pick.  344. 

In  New  Hampshire,  a  statute  prohibited  the  construction  of  a  bridge  so  as  to  impede  navi- 
gation.    At  the  place  where  a  bridge  was  built,  the  river  was  from  5  to  27  feet  deep,  but  it 


96  RITBRS,  ETC.  [CHAP.  LXTIIX 

29.  But  in  New  York,(a)  the  common  law  principle,  of  private  own- 
ership to  the  centre  of  the  stream,  has  been  applied  to  the  Hudson 

did  not  appear  to  have  been  ever  used  for  coramerGial  purposes,  nor  was  it  shown  that  the 
bridge  would  impede  the  use  of  the  river  for  boats  or  rafts.  Held,  the  act  did  not  apply  to 
this  bridge.     State  v.  Gilmanton,  14  N.H.  467. 

In  Maine,  riparian  proprietors  own  to  the  thread  of  fresh  water  rivers,  &c. ;  the  rights  of 
public  use  in  navigable  rivers  have  never  been  carried  so  far  as  to  place  fresh  water  streanas 
on.  the  same  ground  with  those  on  which  the  tide  ebbs  and  flows,  which  alone  are  con- 
sidered strictly  navigable  at  common  law,  and  to  exclude  the  owners  of  the  banks  and  beds 
from  all  property  in  them.     Brown  v.  Chadbourne,  3  L  Maine,  9. 

The  rule  of  the  common  law,  that  riparian  proprietors  own  to  the  thread  of  fresh  water 
rivers,  has  been  adopted  in  Maine.     lb. 

If  a  fresh  water  stream  is  inherently  and  in  its  nature  capable  of  being  used  tor  the  pur- 
poses of  commerce  or  for  the  floating  of  vessels,  boats,  rafts,  or  logs,  it  may  be  so  used  by 
the  public,  leaving  to  the  owners  of  the  beds  all  other  modes  of  use  not  inconsistent  with 
this  easement.  And  the  stream  need  not  be  capable  of  such  use  during  the  whole  year.  So 
that  such  a  stream,  not  containing  sufficient  water  in  its  ordinary  state,  for  the  floating  of 
logs,  may  yet  be  used  by  the  public  for  that  purpose  whenever  its  condition  admits,  and  the 
single  fact  that  it  is  necessary  to  go  upon  the  banks  under  some  circumstances,  to  drive  the 
logs,  will  not  take  away  the  easement,  although  when  a  river  cannot  be  used  at  all  without 
towing  or  going  upon  its  banks  to  propel  what  is  floating,  this  would  evince  its  incapacity 
for  public  use.  Temporary  obstructions  may  exist,  or  occasions  may  arise  which  would  re- 
quire going  upon  the  banks  without  taking  away  its  public  character;  and  permanent  ob- 
structions also  may  exist,  which  may  prevent  one  portion  of  the  river  from  being  public 
without  affecting  other  parts,  free  from  such  obstructions.  Where  such  a  river  was  ob- 
structed by  a  dam,  and  an  accumulation  of  logs  behind  it,  belonging  to  the  riparian  pro- 
prietor, who  refused  to  remove  these  obstructions  to  permit  the  passage  of  logs  belonging 
to  another  person,  and  such  person  thereupon  boomed  the  logs,  opened  and  repaired  some 
old  sluice-ways  around  the  dam  belonging  to  the  proprietor,  and  drove  his  own  logs  through 
them ;  it  was  held  that  this  mode  of  effecting  the  passage,  being  in  fact  least  detrimenj;al  to 
the  proprietor,  the  other  party  was  justified  in  adopting  it,  and  might  recover,  as  part  of  his 
damages,  the  expense  of  booming  the  logs  and  repairing  the  sluices.     lb. 

(a)  Chancellor  Kent  gives  the  following  account  of  the  fluctuating  doctrines  upon  thesub- 
ject  in  New  York.  (3  Kent,  427,  n.)  In  the  case  of  the  Canal  Appraisers  v.  The  People, 
17  Wend.  571,  the  judgment  of  the  Supreme  Court  in  13  Wend.  355,  was  reversed,  and  the 
right  of  the  State  over  waters  above  the  flow  of  the  sea,  for  all  public  purposes,  in  deroga- 
tion of  individual  rights,  declared.  Thus,  though  the  erection  of  a  dam  across  the  Hudson 
at  the  sloop  lock  between  Troy  and  Lansingburgh,  destroyed  the  value  of  a  waterfall,  in  the 
middle  sprout  of  the  Mohawk,  a  tributary  stream,  the  owner  of  the  mill-site  was  held  not 
entitled  to  compensation,  under  the  canal  law.  (Zimmerman  v.  Union,  &o.,  1  Watts  &  Ser. 
346,  S  P.)  But  the  Court  of  Errors  have  since  decided  (Commissioners,  &c.  v.  Kempshall, 
26  Wend.  404)  ^hat  fresh  water  rivers  belong  to  the  riparian  proprietors,  subject  only,  if 
navigable,  to  the  servitude  of  public  navigation ;  and  that,  in  case"  of  any  interruption  to 
their  use  of  the  water,  by  reason  of  improvements  made  by  the  State,  such  proprietors  are 
entitled  to  compensation. 

In  the  same  State,  the  government  may  authorize  the  erection  of  a  bridge  across  a  navi- 
gable river,  below  where  the  coasting  trade  is  carried  on  by  licensed  vessels,  provided  the 
bridge  be  built  with  a  draw,  to  be  used  without  charge.  The  People  v.  S.  &  R.  Railroad,  15 
Wend.  113.  Ejectment  lies  for  land  which  was  below  high-water  mark  in  navigable  waters 
and  arms  of  the  sea,  if  it  has  been  filled  up  and  made  hard  land.  The  People  v.  Mauran,  5 
Denio,  389. 

In  a  recent  case,  it  is  held,  it  seems,  that  courts  are  bound  to  take  judicial  notice  of  what 
streams  are,  and  what  are  not,  highways,  at  common  law.  Browne  v.  Scofleld,  8  Barb.  239. 
So,  that  in  New  York,  and  in  all  the  States  of  the  Union,  rivers,  wherever  they  are  of  suffi- 
cient capacity  to  float  the  products  of  the  mines,  the  forests,  or  the  tillage  of  the  country 
through  which  they  flow,  to  market,  have  always  been  adjudged  by  the  courts  to  be  subject 
to  the  right  of  passage,  independent  of  legislation  ;  that  the  common  law,  upon  this  subject, 
from  its  want  of  fitness  and  adaptation  to  the  condition  of  things  here,  has  never  been 
adopted  ;  or,  if  adopted,  it  has  been  in  a  form  modified  and  improved,  to  fit  the  condition  of 
the  country,  and  the  wants  of  its  inhabitants.     Per  Johnson,  J.,  lb. 

In  Pennsylvania,  it  has  been  held,  that  where  a  statute  allowed  owners  on  navigable 
streams  to  erect  dams,  not  obstructing  navigation  or  the  passage  of  fish  ;  the  privilege  might 
be  revoked.    Monongahela,  &c.  v.  Coons,  5  Watts  &  S.  101. 
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River,  above  tide  water,  and  in  Connecticut,  to  the  Connecticut  River, 
notwithstanding  their  actual  navigability.(l)(a) 

30.  The  centre  or  thread  of  a  stream,  to  which  an  adjoining  owner 
has  a  title,  is  said  to  be  either  the  centre,  in  respect  to  the  whole  quantity 
of  water,  or  to  the  whole  width  of  the  stream. (2) 

31.  The  rule  in  regard  to  the  ownership  of  islands  has  been  recog- 
nized in  New  Hampshire  and  Massachusetts.  In  bounding  a  convey- 
ance by  a  river,  the  stream,  as  a  monument,  is  described  as  the  whole 
stream,  and  not  a  part  of  it.  Islands,  too,  are  so  different  in  size  ;  and 
in  some  streams  so  changeable  and  difficult  to  fix  are  their  boundaries 
and  location,  in  consequence  of  high  floods  and  long  droughts,  that 
any  attempt  to  except  them  from  the  general  principle  would  be  im- 
practicable.(3) 

32.  A  principle  has  been  adopted  in  Connecticut,  that  where  a 
navigable  river  has  gradually  shifted  its  whole  bed,  so  that  a  man's 
land  has  risen  on  the  opposite  side,  he  is  entitled  to  it.  Connecticut 
river  is  constantly  varying  its  channel;  and  instances  have  occurred 
within  the  memory  of  man,  where  the  soil  has  reappeared  within  the 
original  bounds  of  a  proprietor,  on  the  opposite  bank  of  the  river. 
Where  the  fact  could  be  proved,  such  proprietors  have  recovered  the 
land.  It  is  said,  this  doctrine  has  never  been  recognized  elsewhere, 
and  is  clearly  inconsistent  with  the  absolute  right,  by  alluvion,  at 
common  law. (4) 

33.  In  New  York  and  New  Hampshire,  navigable  lakes,  and  in 
Maine,  large  ponds,  are  placed  on  the  same  footing  as  navigable 
rivers.  The  riparian  proprietor  has  no  title  beyond  the  shore  without 
a  specific  grant ;  and  the  bed  of  the  lakes  can  be  granted  only  to  such 
proprietor.(6)(J) 

34.  The  owner  of  a  river,  not  navigable,  has  the  sajne  exclusive 
title  to  it  which  attaches  to  any  other  subject  of  ownership ;  and  the 
State  cannot  constitutionally  divert  the  water  for  public  uses  without 
providing  a  compensation. (6)     (See  ch.  70.) 

35.  The  rights  of  a  riparian  proprietor  do  not  attach  to  a  mere 
intruder  on  land,  but  he  is  limited  to  his  actual  possession. (7) 


(1)  Palmer  v.  Mulligan,  3  Caines,  319; 
Adams  «.  Pease,  2  Conn.  481. 

(2)  Claremont  t)  Carlton,  2  N.  H.  371. 

(3)  Ingraham  v.  Wilkinaon,  4  Piek.  268  ; 
Claremont  v.  Carlton,  2  N.  H.  371;  Handly 
V.  Anthony,  5  "Wheat.  381. 

(4)  1  Swift,  111,  112. 

(5)  1  N.  T.  Rev.  St.  208  ;  Hathorn  v.  Stin- 


son,  1  Fairf.  238;  The  State  t).  Gilmanton,  9 
N.  H.  461. 

(6)  3  Kent,  429,  n. 

(7)  Co.  Lit.  4;  2  Brownl.  142;  Bullen  v. 
Runnels,  2  N.  H.  255  ;  Rogers  v.  Jones,  1 
Wend.  255,  266 ;  Claremont  v.  Carlton,  2  K 
H.  371 ;  Tariok  v.  Smith,  5  Paige,  141. 


(a)  It  has  been  held,  that  owners  of  land  on  the  banks  of  the  Harlem  River  have  no  pe- 
culiar rights  in  the  waters  of  that  river.  The  corporation  of  New  York  own  between  high 
and  low-water  marks;  and  the  legislature  has  control  of  the  rest.  "Water  Commissioners, 
3  Edw.  290. 

(6)  Chancellor  Kent  remarks,  that  our  great  navigable  lakes  are  properly  regarded  as 
public  property,  like  the  sea.  3  Kent,  430,  n.  lu  Vermont,  an  owner  of  the  shore  of  Lake 
Champlain,  may  extend  his  wharf  or  store-house  any  distance  into  the  lake,  not  obstructing 
ordinary  navigation.  So  the  title  of  those  who  have  previously  done  so  is  established  by 
the  Revised  Statutes.     Rev.  St.  310, 
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CHAPTE  LXIX. 

"WATER-COURSES,  MILLS,  DAMS,  ETC. 


1.  Water-course — nature  of  the   property 

therein. 
8.  General  principle,  as  to  the  use  of  run- 
ning water^Kiistinotion  between  ripa- 
rian proprietor  and  mill  owner. 
13.  Cases  where  the  public  is  interested. 
15.  Detention  of  the  water. 


IT.  Right  to  erect  a  dam — amount  of  in- 
jury, &c. 
20.  Measure  of  one's  water  power — what. 

22.  Water  cannot  be  corrupted. 

23.  Opposite  owners. 

24.  Adverse  and  prescriptive  right. 
31.  Right  gained  by  ^nor  occupancy. 
38.  Right  of  irrigation,  &e. 


1.  Having,  in  the  last  chapter,  considered  the  subject  of  the  owner- 
ship of  rivers,  not  navigable,  in  the  abstract,  we  proceed  to  the 
important  practical  rights,  which  grow  out  of  this  ownership,  pertain- 
ing to  the  use  of  the  water  of  such  rivers,  by  the  respective  proprietors 
of  the  banks. 

2.  A  water-course  is  regarded  in  law  as  a  part  of  the  land  over 
which  it  flows,  and  will  therefore  pass  with  the  latter  by  a  deed  or 
patent,  unless  expressly  reserved. (1) 

3.  Upon  this  principle,  the  right  to  a  water-course  is  a  freehold 
interest,  of  which  the  owner  cannot  be  deprived,  but  by  lawful  judg- 
ment of  his  peers,  or  due  process  of  law.(2)     (See  ch.  70.) 

4.  A  water-course  cannot  be  recovered  in  an  action,  either  by  the 
genera]  description  of  a  stream  or  river,  or  by  its  cubical  or  superficial 
measure,  but  only  as  so  much  land  covered  by  water.{S)     (See  ch.  1.) 

5.  Ejectment  will  lie,  however,  for  a  boilary  of  salt ;  meaning  the 
water  which  arises  in  a  salt  well,  belonging  to  one  who  has  no  right 
in  the  soil.  So,  also,  for  a  pool.  In  both  cases,  the  water  is  fixed,  not 
running,  and  the  word  pool  embraces  the  land  also.(4) 

6.  The  privilege  of  drawing  water  from  a  pond  is  not  land.  Hence, 
a  covenant  relating  to  it  is  not  a  covenant  running  with  the  land,  and  is 
not  assignable.(5) 

7.  A  mill-site  can  pass  by  a  deed  only  as  incident  to  a  mill,  where  no 
land  is  granted  as  such.  Hence,  upon  abandonment  of  the  mill,  the 
title  to  the  site  fails.(6)(a) 

8.  Every  proprietor(6)  of  land,  on  the  bank  of  a  fresh  water  river,  has 

(1)  Watkins  w.  Holman,  IG  Pet.  25.  (4)  Comyn  v.   Kyneto,   Cro.  Jac.   150;    1 

(2)  Co.  Lit.  161;   Gardners.  Newburgh.  2    Lev.  44;  Co.  Lit.  5. 

John.  Cha.  162.  (5)  Wheelock  v.  Thayer,  16  Pick.  68. 

(3)  2  Bl.   Com.  18  ;  Challenor  v.  Thomas,        (6)  Miller  v.  Miller,  15  Pick.  57. 
Telv.  143. 


(a)  Water  power  for  mill  purposes,  not  used,  being  merely  a  capacity  of  land  for  a  certain 
mode  of  improvement,  is  not  taxable,  independently  of  ihe  land.  Boston,  &o.  v.  Newton, 
22  Pick.  22.  Two  towns,  A  and  B,  being  divided  by  the  thread  of  a  river,  a  dam  was 
made  across  it,  and  the  power  thus  created  was  applied  wholly  to  mills  in  A.  Held,  the 
power  was  not  taxable  in  B. '   lb. 

(6)  In  case  for  diverting  a  water-course  from  the  lands  of  the  plaintiff,  hia  possession  is  suffi- 
ciently stated  in  the  declaration  by  an  averment,  that,  at  the  time  of  the  commission  of  the 
torts,  he  was  "seized  in  his  demesne  as  of  fee;"  for  seizin  in  law  is  sufficient.  Hart  v. 
Evans,  8  Barr,  13. 

The  gist  of  the  action  is  the  diversion,  which,  in  whatever  way  it  is  done,  is  an  injury 
both  to  the  freehold  and  the  possession.    lb. 
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a  right  to  the  use  of  the  water,  as  it  was  wont  to  run,  {ut  currere  sokbat,) 
without  diminution  or  alteration ;  and  no  owner  has,  in  general,  a  right  to 
use  it,  to  the  prejudice  of  other  owners  above  or  below  him,  by  throw- 
ing it  back  upon  the  former,  or  subtracting  it  from  the  latter.(a)  A 
water-course  begins  ex  jure  naturce,{b)   and,  having  taken  a  course 

The  water-course  is  a  permanent  advantage  to  the  inheritance,  and  taking  it  away  an  in- 
jury to  the  inheritance,  for  which  an  action  lies.     lb. 

The  measure  of  damages,  is  the  injury  sustained  by  the  wrongful  acts  of  the  defendants 
upon  the  premises.     lb. 

In  an  action  on  the  case  for  diverting  water  from  the  plaintiff's  mill,  it  is  not  sufficient  for 
the  defendant  to  show  an  outstanding  right  in  some  third  person,  to  take  the  water  for  the 
use  of  the  premises  occupied  by  the  defendant,  paramount  to  the  plaintiff's  rivht  to  the  water, 
without  showing  title  from  such  third  person  to  himself.     Rogers  v.  Bancroft,  20  Term.  250. 

(a)  Where  a  spring  is  supplied  by  a  subterraneous  stream,  au  owner  of  the  land  above 
the  spring  cannot  divert  the  stream  to  the  injury  of  those  who  use  the  water  from  the 
spring.  Smith  V.  Adams,  6  Paige,  435.  But  the  owner  of  land  may  dig  a"  well  on  any 
part  of  it,  though  he  thereby  diminishes  the  water  in  his  neighbor's  well,  unless  the  latter 
has  gained  an  adverse  right  by  grant  or  prescription,  or  unless  the  act  is  done  merely  with 
a  malicious  intent,  thus  to  injure  the  latter.  Greenleaf  v.  Francis,  18  Pick.  117.  (See  sec. 
24,  n.) 

The  general  rule  stated  in  the  text,  expressed  by  the  maxim,  "  sic  uiere  tuo,  ut  non 
alienwm  Imdas,"  is  appUcAble  to  government  Rniits  gTa,nteeB.  Hendricks  v.  Johnson,  6  For.  472. 

Upon  the  same  principle,  that  every  owner  of  a  stream  is  entitled  to  the  benefits  of  the 
natural  flow  of  the  water,  a  mill  owner  has  a  privilege  in  the  land  below  for  the  purposes 
of  such  passage,  and  a  right  to  keep  it  clear.  Presoott  v.  Williams,  5  Met.  429.  And  this 
privilege  is  technically  are  ea^emeni.  Cary  v.  Daniels,  lb.  236.  So,  where  the  owner  of  a 
salt  meadow  upon  a  navigable  stream,  above  a  dam,  sues  the  mill  owner  for  obstructing  the 
water  and  thus  injuring  the  grass ;  this  is  an  action  concerning  an  easement.  Turner  v. 
Blodgett,  lb.  240,  n. 

Declaration,  that  the  plaintiff  was  seized  and  possessed  of  a  mill,  mill-dam,  and  water 
privilege  on  F.  Brook,  and  had  a  right  to  the  use  of  the  water  for  the  raising  of  a  head  of 
water,  and  for  the  driving  of  his  said  mill,  without  molestation,  and  that  the  defendant 
erected,  over  and  across  said  brook  and  another  brook  leading  into  the  same  above  the 
plaintiff's  mill,  a  dam,  in  such  an  insecure  manner,  that,  after  raising  a  great  body  of  water 
in  said  stream,  above  the  plaintiff's  mill,  the  defendant's  dam  was  carried  away  by  reason 
of  this  improper  and  insecure  construction  ;  by  means  whereof,  a  large  and  unusual  quan- 
tity of  water  was  let  down  upon  the  plaintiff's  dam  and  mill,  whereby  the  same  were  greatly 
damaged,  and  a  large  quantity  of  sand  was  washed  and  thrown  into  the  pond  of  the  plain- 
tiff, by  which  the  same  was  much  diminished  in  capacity  for  containing  water,  and  his  mill 
privilege  thereby  greatly  reduced  in  value,  and  he  was  put  to  the  expense  of  $200  for  the 
repairs  of  the  same,  and  was  subjected  to  great  los.s  by  the  interruption  of  the  business  of 
his  mill.  Held,  after  verdict,  it  sufficiently  appeared,  tliat  this  was  an  action  respecting  an 
easement,  within  St.  1840,  ch.  87.     Soule  v.  Russell,  13  Met.  436. 

(6)  Hence,  the  principle  does  not  apply  to  artificial  streams.  Thus,  if  water  raised  by  a 
steam-engine  from  a  mine,  or  flowing  from  the  eaves  of  houses,  is  thrown  upon  adjoining 
land  and  used  bv  the  owner,  such  use  will  give  no  claim  to  have  the  privilege  continued. 
Arkwright  v.  Gel),  Gale  &  W.  182 ;  5  Mees.  &  W.  203. 

But  a  person  may  make  a  new  water-course  upon  his  own  land,  and  withhold  its  use  from 
all  those  who  will  not  make  compensation,  and  authorize  and  contract  for  its  use  by  those 
who  will.     [Wells,  J.,  dissenting.]     Dwinel  v.  Barnard,  28Maine,  554 

After  an  artificial  vent  has  been  substituted  for  the  natural  channel  of  a  water-course,  it  is 
the  duty  of  the  party  who  obstructed  the  natural  channel  to  keep  the  artificial  vent  in  re- 
pair.   Brisbane  v.  O'Neall,  3  Strobh.  348. 

Although,  if  a  person  should  obstruct  the  flow  of  a  stream  over  its  accustomed  bed,  so 
that  it  could  not  be  used  as  formerly,  for  the  purposes  of  boatitig  or  floating  rafts  or  logs,  and 
should  turn  it  into  anew  channel;  he  would  thereby  authorize  the  public  to  make  use  of  it 
in  the  new,  as  they  had  used  it  in  the  old  chaunel ;  yet,  if  a  person  without  right  sliould 
open  a  sluice  or  channel  on  his  own  land,  and  thereby  divert  the  waters  of  a  stream,  river, 
or  lake  from  their  natural  and  accustomed  course,  without  causing  any  obstruction  else- 
where ;  the  public  would  not  thereby  become  entitled  to  their  use  over  his  land,  though 
some  other  person  unconnected  with  him  had  obstructed  the  flow  and  egress  of  the  waters 
from  a  distant  point  of  such  stream.  [Wells,  J.,  dissenting.]  Dwinel  v.  Barnard,  28  Maine, 
554. 

"Where  land  owners  have  agreed  to  have  a  water-course  made  through  their  respective 
lands  for  the  purpose  of  supplying  a  town  with  water ;  an  injunction  lies  against  one  of 
them  who  diverts  the  stream  into  its  old  channel.     Duke,.&c.  v.  Elgin,  7  Eng.  L.  &  Bqu.  39. 
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naturally,  it  cannot  be  diverted.  The  natural  stream,  existing  by  the 
bounty  of  Providence,  for  the  benefit  of  the  land  through  wh]ch  it 
flows,  is  an  incident  annexed  by  operation  of  law  to  the  land  itself.(l) 
Ownership  of  the  bank  gives  no  title  to  the  water  itself,  but  a  simple 
usufruct,  or  enjoyment,  while  it  passes  along ;  unless  by  virtue  of  a  grant, 
or  an  uninterrupted  enjoyment  for  twenty  years,  which  is  evidence  of 
one.  The  property  in  a  water-course  consists  not  so  much  in  the  fluid 
itself,  as  in  the  advantage  of  its  impetus.(2) 

9.  The  important  distinction  between  the  rights  of  a  riparian  pro- 
prieter  as  such,  and  his  rights  as  a  mill  owner,  was  considered  in  a  late 
case  in  Connecticut.  In  that  case.  A,  a  riparian  proprietor,  had  used  the 
water  for  more  than  fifteen  years(a)  for  a  mill,  by  conducting  it  through 
a  raceway  into  a  reservoir,  and  thence  to  the  mill.  B,  an  owner  of 
the  stream  above,  afterwards  obstructed  the  natural  flow  of  the  water,^ 
A  having  a  short  time  before  given  up  his  reservoir,  in  consequence  of 
which  he  required  more  water,  and  but  for  which  he  would  have  suf- 
fered no  injury.  Held,  B  was  liable  to  an  action.  Williams,  J.,  re- 
marked, that  in  regard  to  a  right  acquired  by  continued  enjoyment,  its 
extent  is  measured  by  the  extent  of  the  enjoyment.  But  the  riparian 
proprietor  has,  annexed  to  his  lands,  the  general  flow  of  the  stream,  so 
far  as  it  has  not  been  already  acquired  by  some  prior  and  legally  opera- 
tive appropriation.  Hence,  the  plaintiff,  in  this  case,  has  a  right  to  the 
flow  of  the  water,  not  by  his  artificial  channel,  or  into  his  reservoir,  but 
within  its  banks  through  his  lands,  as  it  was  wont.  His  mode  of  using 
the  water  is  immaterial,  except  as  affecting  the  damages.(3) 

253;  Beissell  v.  ShoU,  4  Dall.  211;  Palmer 
V.  Mulligan,  3  Gaines,  307  ;  Colburn  v.  Rich- 
ards, 13  Mass,  420;  Cook  ».  Hull,  3  Pick. 
269;  Runnels  v.  Sullen,  2  N.  H.  532;  Mer- 
ritt  V.  Brinkerho£f,  17  John.  306  ;  Van  Bergen 
V.  Van  Bergen,  3  John.  Cha.  282  ;  Thompson 
V.  Crocker,  9  Pick.  59 ;  Johns  v.  Stevens,  3 
Verm.  308  ;  Howell  v.  McCoy,  3  Rawle,  256 ; 
Shury  v.  Piggot,  3  Bulst.  339;  Cooper  v. 
Williams,  4  Ohio,  286;  Williams  i).  Moreland, 
2  Barn.  &  Cr.  910;  3  Kent,  439;  Wadsworth 
V.  Tillotson,  15  Conn.  366;   2  Bland,  125. 

(3)  Buddington  v.  Bradley,  10  Conn.  213. 
See  4  Mas.  403  ;  Bealey  v.  Shaw,  6  B.  208 : 
Saunders  v.  Newman,  1  B.  &  Al.  258 ;  Mason 
V.  Hill,  3  B.  &  Ad.  404;   5,  1. 


(1)  Tyler  v.  Wilkinson,  4  Mass.  400-1; 
Evans  v.  Meri weather,  3  Scam.  494;  Webster 
V.Fleming.  2  Humph.  518;  Acton  v.  Blun- 
dell,  12  Mees.  fc  W.  349;  Hall  v.  Swift,  6 
Scott,  167  ;  Embree  *.  Owen,  4  Bng.  L.  So  Eq. 
466 ;  Canal,  &c.  v.  Haven,  5  Gilm.  548  ;  Wood 
V.  Sutcliflfe,  8  Eng.  L.  &  Eq.  217. 

(2)  Wright  V.  Howard,  1  Sim.  &,  Stu.  190  ; 
Mason  v.  Hill,  3  B.  A  Ad.  304;  5  lb.  1 ; 
Gardner  v.  Trustees,  &o.,  2  John.  Clia.  162  ; 
Belknap  v.  Belknap,  lb.  463 ;  Merritt  v. 
Parker,  Coxe,  460;  Tyler  v.  Wilkinson,  4 
Mas.  397;  Coulter  v.  Hunter,  4  Rand.  58; 
Hammond  v.  Fuller,  1  Paige,  197  ;  Hutchin- 
son V.  Coleman.  5  Halst.  74;  King  v.  Tiffany, 
9  Conn.  162;  Blanchard  v.  Baker,  8  Greenl. 


(a)  The  period  of  prescription  in  Connecticut.  In  the  same  State,  the  plaintiff,  in  an  ac- 
tion on  the  case,  for  the  diversion  of  a  water-course,  alleged,  thatthe  defendant,  by  means  of 
a  dam  across  the  stream  above  tho  land  of  the  plaintiff  and  a  channel  connected  therewith, 
diverted  the  water  out  of  its  natural  course,  away  from  the  land  of  the  plaintiff,  and  pre- 
vented the  water  of  the  stream  from  flowing  along,  in  its  usual  course,  to  the  land  of  the 
plaintiff,  aiid  supplying  tha  same  with  water,  as  it  otherwise  would  have  done  ;  that,  by 
by  reason  thereoi;  the  water  of  said  stream  could  not,  nor  did,  during  the  time  specified,  flow 
to  said  land,  as  it  ought  to,  and  otherwise  would  have  done ;  and  that  the  plaintiflf,  thereby, 
for  want  of  such  sufSoient  water,  could  not,  during  that  time,  use  his  said  land  in  so  large 
and  beneficial  a  manner,  as  he  might  and  otherwise  would  have  done,  but  was  thereby,  dur- 
ing said  time,  deprived  of  the  use  and  enjoyment  of  said  land,  and  all  the  benefits  and  ad- 
vantages which  he  otherwise  miglit  and  would  have  derived  from  said  land.  Held :  1. 
That  a  sufficient  cause  of  aciion  was  shown,  although  the  declaration  did  not  aver  the  exis- 
tence of  any  mill,  or  other  works  of  the  plaintiff,  on  his  land,  for  the  operation  of  which,  the 
water  so  diverted  was  needed.  2.  That  the  statement  of  damage  to  the  plaintiff  was  made 
with  sufficient  particularity.    Parker  v.  Griswold,  17  Conn.  288. 
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10.  A,  an  owner  above,  by  a  wear  or  dam,  diverted  the  water.  About 
ten  years  afterwards,  B,  the  adjoining  owner  below,  made  a  channel  in 
his  own  land,  contiguous  to  the  stream,  for  some  manufacturing  pur- 
pose, not  previously  carried  on.  In  an  action  by  B  against  A,  held, 
A  had  acquired  no  right  by  his  use  of  the  water,  against  B.(l) ' 

11.  The  principle  of  this  distinction  is  equally  applicable,  where  the 
situation  of  the  parties  is  reversed  ;  and  the  action  brought  by  an 
owner  above  against  one  below,  for  obstructing  the  natural  flow  of  the 
water.  In  such  ease,  it  is  not  a  defence,  that  the  interruption  would 
have  caused  the  plaintiff  no  injury,  if  he  had  continued  to  use  the 
water  as  he  had  formerly  done.  As,  for  instance,  where  the  plaintiff 
had  lowered  his  hammer-wheel.(2) 

12.  Several  ancient  cases  are  cited  by  Mr.  Angell  with  respect  to 
the  natural  right  to  a  water-course.  Thus,  in  32  Bdw.  Ill,  A  brought 
an  assize  of  nuisance  against  B,  for  that  B  had  made  a  trench  over  a 
river,  and  drawn  the  water  from  its  usual  course;  and  judgment  was 
given  for  removal  of  the  water  into  the  old  channel,  at  the  cost  of  B. 
So  it  was  said,  many  centuries  ago,  that  where  A  has  a  mill  which 
grinds  ten  quarters  per  day,  and  B,  an  adjoining  owner,  diverts  the 
water  so  that  it  will  grind  but  one  quarter,  A  has  a  right  of  action 
against  B.  According  to  other  old  authorities,  the  owner  of  an 
ancient  mill,  which  has  existed  time  out  of  mind,  has  no  remedy 
against  one  who  erects  another  mill  upon  the  same  stream,  unless  the 
flow  of  water  to  the  former  is  thereby  stopped,  or  the  water  rendered 
so  abundant  as  to  hinder  its  working.  So  an  action  lies  against  one 
who  puts  stake-nets  into  a  stream,  whereby  the  water  is  prevented  from 
flowing  to  a  mill,  and  its  profits  diminished.(3) 

13.  An  action  lies,  it  seems,  for  diverting  water  from  a  mill,  though 
it  stands  within  the  limits  of  tide  waters,  and  is,  therefore,  a  nui- 
sance.(4:)  So,  a  suit  lies,  where  a  mill  is  injured  by  obstructing  the 
stream,  though  the  mill-dam  is  a  public  nuisance.(5)  So,  the  owners 
of  a  mill  have  not  the  right,  though  necessary  for  the  purpose  of  re- 
pairs, to  divert  the  stream  to  the  injury  of  a  proprietor  below.  They 
must  obtain  his  consent,  or  answer  to  him  in  damages.(6) 

14.  Where  a  dam  is  erected  upon  a  stream  for  the  purpose  of  feed- 
ing a  public  canal,  an  owner  upon  the  stream  below  is  entitled  to  the 
natural  flow  of  the  surplus  waters,  .passing  over  the  dam,  for  mill  pur- 
poses, and  may  maintain  an  action  against  a  lessee  of  such  surplus 
waters,  who  diverts  them.(7) 

15.  The  law  forbids  not  only  the  permanent  diversion  or  diminu- 
tion of  the  water,  but  also  its  unreasonable  detention.  Thus,  a  mill 
owner  above  has  no  right  to  keep  the  water  an  unreasonable  time,  by 
shutting  down  his  gate.(8)  , 

16.  The  interruption  of  water  is  regarded  in  law  as  substantially  the 
same  injury  with  its  diversion.     Hence,  when  a  declaration  avers,  that 


(1)  Mason  ».  Hill,  3  Barn,  k  Adol.  304; 
(Wright  V.  Howard,  1  Sim.  &  Slu.  190.) 

(2)  King  V.  Tiffany,  9  Conn.  162. 

(3)  Ang.  on  W.  0.  10;  Callis  on  Sewers, 
268;  Woolrych,  209;  2  Hen.  IT,  11  B;  Ro. 
Abr.  107  ;  22  Hen.  VI,  14;   9  E.  4,  35, 

(4)  Simpson  v.  Seavey,  8  Greenl.  138; 
Palmer  J).  Mulligan,  3  Caines,  307;  yarick  v. 


Smith,  5  Paige,  148.     See  Harris  v.  Thomp- 
son, 9  Barb.  350. 

(5)  Halleri).  Pine,  8  Blaokf.  175. 

(6)  Tan  Hoeaen  v.  Coventry,  10  Barb.  518. 
(7j  Tarick-  v.  Smith,   5   Paige,   137.     See 

Walrath  ,v.  Barton,  11  Barb.  382. 

(8)  Angell,  15;  Merrllt  j;.  Brinkerhoff,  17 
John.  306;  "Williams  v.  Morlaud,  2  B.  &  C. 
910. 
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by  means  of  the  erection  of  a  dam  by  the  defendant,  an  owner  above, 
the  water  is  diverted  from  the  mill  of  the  plaintiff  below,  and  also  that 
the  water  does  not  run  to  such  mill,  as  it  was  wont  to  do ;  and  the 
only  injury  proved  is  an  interruption  of  the  regular  supply  of  water ; 
the  variance  is  held  merely  technical,  and  the  plaintiff  shall  prevail.(l) 
17.  As  a  water-course  cannot  be  applied  to  its  most  valuable  uses 
without  the  aid  of  a  dam,  every  owner  has  a  right  to  erect  such 
dam  ;(a)  and  neither  the  loss  of  water  by  evaporation  from  a  pond 
thereby  raised,  nor  the  occasional  increase  or  diminution  of  the  quan- 
tity of  water,  or  the  acceleration  or  retardation  of  the  current  below, 
constitutes  any  legal  ground  of  action  against  him. (6)  The  question 
turns  upon  the  nature  and  extent  of  the  injury.(c)  And  one  which  is 
merely  theoretical,  the  law  will  not  notice.(2) 


(1)  Shears  v.  Wood,  7   Moore,  345 ;  11  S. 
&  Low.  76. 

(2)  Tyler  v.  "Wilkinson,  4  Mas.  401;  An- 
gell,  16;  Palmer  v.  Mulligan,  3  Gaines,  307  ; 


Thompson  v.  Crocker,  9  Pick.  59.  See  Smith 
V.  Adams,  6  Paige,  435  ;  "Wadsworth  v.  Til- 
lotson,  15  Conn.  366. 


(a)  As  a  necessary  means  for  seotring  a  constant  supply  of  water,  especially  upon  small 
streams,  which  are  frequently  dry,  a  mill-owner  is  allowed  to  create  a  reservoir  above  his 
mill.  But  this  must  be  done  with  as  little  inconvenience  as  possible  to  other  owners, 
Angell,  20 ;  Wolcott,  &c.  v.  Upham,  5  Pick.  292. 

A,  the  owner  of  land  and  mills  on  a  stream  above  the  land  and  more  ancient  mill  of  B, 
on  the  same  stream,  raised  his  dam,  and  kept  back  the  water  only  as  long  as  was  necessary 
to  fill  his  mill-pond,  whereby  B's  mill  was  temporarily  stopped.  Held,  this  was  not  an  un- 
reasonable use  of  the  stream  by  A,  and  B  had  no  cause  of  action  against  him.  Pitts  v.  Lan- 
caster Mills,  13  Met.  156. 

The  degree  of  care  which  a  party  who  constructs  a  dam  across  a  stream  is  bound  to  use, 
is  in  proportion  to  the  extent  of  the  injury  which  will  be  likely  to  result  to  third  persons 
provided  it  should  prove  insuflScient.  Per  Walworth,  Chancellor.  Mayor,  &c.  v.  Bailey,  2 
Denio,  433. 

It  is  not  enough  that  the  dam  is  sufficient  to  resist  ordinary  floods.  Great  freshets  must 
be  guarded  against,  if  the  stream  is  occasionally  subject  to  them.     lb. 

Such  prudence  is  required,  as  a  discreet  person  would  use,  if  the  whole  risk  was  his  own. 
lb. 

A  declaration  in  case,  for  raising  a  mill-dam,  so  as  to  violate  the  condition  upon  which  the 
privilege  to  erectit  was  granted,  to  the  injury  of  the  plaintiff,  is  good.  Hardy  v.  McNeil,  8 
B.  Mon.  449. 

In  a  suit  to  recover  damages  for  erecting  a  dam  on  a  stream,  to  such  a  height  as  to  throw 
the  water  back  upon  the  plaintiff's  dam  and  mill,  and  render  them  of  no  value ;  a  plea,  set- 
ting forth  i.  grant  to  the  defendant  of  a  privilege  to  build  a  mill  upon  the  stream,  previous 
to  the  plaintiff's  obtaining  his  grant,  or  obtaining  title  to  his  land,  is  not  sufficient,  unless  it  ' 
shows  that  the  grant  to  the  defendant  was  unrestricted  as  to  the  height  of  the  dam,  or  that, 
if  restricted,  the  restriction  was  not  exceeded.     lb. 

A  right  to  flow  land,  by  means  of  a  pond  created  by  a  dam  attached  to  an  ancient  mill 
site,  is  a  prescriptive  right  in  a  que  estate.     Sargent  v.  Gutterson,  13  jST.  H.  467. 

If  issue  be  taken  upon  the  charge  of  flooding  the  plaintiff 's  land,  "  by  means  of  a  dam 
erected  across  a  stream  of  water,"  the  proof  must  be  confined  to  this  point ;  and  evidence 
that  the  water  was  raised  by  obstructing  two  outlets  or  lateral  sluices,  through  a  bank  of 
the  stream  which  was  no  part  of  the  dan),  is  not  admissible.    Good  v.  Mylin,  8  Barr,  51. 

Where  a  dam  was  erected  by  the  defendant  himself,  a  request  to  remove  the  obstruction 
is  not  necessary  to  an  action.     Branch  v.  Doane,  17  Conn.  402. 

(6)  As  in  other  cases  of  nuisance,  the  injured  party  may  abate  it  by  his  act,  instead  of 
bringing  a  suit.  But  if  a  dam  so  flows  the  water  back  upon  a  dam  above  it,  as  to  justify  a 
party  in  abating  it  by  his  own  acts,  as  a  nuisance,  he  must  confine  his  operations  to  the 
dam  itself  and  to  such  portions  of  it  only  as  caused  the  injury,  and,  by  being  abated,  would 
remove  it.     Moffett  v.  Brewer,  1  Iowa,  348. 

(c)  Judge  Story  says,  (4  Mas.  401,)  "There  must  be  allowed  of  that  which  is  common  to 
all  a  reasonable  use."  "The  diminution,  &o.,  not  sensibly  injurious,  is  an  implied  element  in 
the  right  ot  using  the  stream  at  all.  The  law  acts  with  a  reasonable  reference  to  the  public 
convenience  and  general  good."  Woodworth,  J.,  says,  (17  John.  321,)  "If  the  injury  is 
trivial,  the  law  will  not  afford  redress."  An  upper  mill  owner  cannot  render  mills  below 
useless  and  unproductive,  but  the  owners  of  the  latter  are  entitled  to  "a  fair  proportion,"  not- 
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18.  Thus,  where  the  declaration  alleged,  that,  by  means  of  the 
erection  of  a  dam  above,  the  water  was  diverted  into  a  new  channel, 
and  made  to  flow  with  violence,  instead  of  flowing  smoothly  as  before, 
to  the  injury  of  the  plaintiff's  banks  and  premises;  and  the  jury 
found  there  was  no  injury  done,  adding,  that  the  defendant  had  no 
right  to  stop  the  stream  in  summer  ;  a  verdict  was  ordered  for  the  de- 
fendant.(l) 

19.  But  it  has  been  held  in  Maine,  that  if  water  is  wrongfully 
diverted  from  the  plaintiff 's  mill,  nominal  damages  may  be  recovered, 
though  no  actual  injury  to  the  mill  is  proved.  An  unoccupied  mill 
power  has  a  value  which  is  under  the  protection  of  the  law.  It  may 
have  been  created  for  future  use,  or  it  may  be  sold  to  others.  Its 
abstraction,  therefore,  must  necessarily  be  a  damage  to  the  owner. 
The  same  doctrine  is  now  adopted  in  Connecticut,  Massachusetts  and 
Illinois.(2)(a) 


(1)  Williama  v.  Morland,  2  B.  &  Cresa.  910. 

(2)  Butman  v.  Husaey,  3  Fairf.  401 ;  Blau- 
ohard  v.  Baker,  8  Greenl.  268.     See  Hobson 


V.  Todd,  4  T.  R.  'ri;  Bolivar,  &o.  i).  Nepon- 
set,  kc,  16  Pick.  247 ;  Plumleigh  v.  Dawson, 
1  Gilm.  544. 


■withstanding  a  partial  loss  is  tliereby  occasioned  to  the  owner  above,  who  requires  all  the 
water,  in  order  to  derive  the  greatest  profits.  If  the  latter  makes  an  unrestricted  use  of  the 
water,  and  this  proves  destrwMve  to  the  mills  below,  the  law  will  give  damages.  It  is  held, 
in  Ohio,  that  no  action  lies  for  flowing  back  the  water  upon  an  owner  above,  unless  some 
injury  is  done.  Cooper  v.  Hall,  6  Ohio,  322.  In  Maryland,  the  law  is  said  to  allow  a  fair 
competition  among  mill  owners.  Binney,  2  Bland,  114.  See  Embrey  v.  Owen,  4  Bng.  L. 
&  Bqu.  466;  Parker  v.  ariswold,  17  Conn.  288. 

Where  the  plaintiff  and  defendants  were  riparian  proprietors,  and  the  defendants  erected 
a  mill-dam  at  a  place  where  they  owned  the  land  on  both  sides  of  the  stream,  and  thereby 
caused  the  water  to  flow  back  in  the  channel  of  the  stream  ten  or  eleven  inches,  whereby  a 
valuable  mill-shoal  of  the  plaintiff  was  drowned  to  that  extent ;  it  was  held,  that  the  plain- 
tiff was  entitled  to  maintain  an  action,  and  could  recover  nominal  damages,  even  thou<fh  no 
perceptible  damage  could  be  shown  ;  also,  to  show  to  what  extent  he  had  been  actually  in- 
jured, in  consequence  of  the  back-water,  although  the  same  was  not  thrown  out  of  the 
natural  bed  of  the  stream.     Hendrick  v.  Cook,  4  Geo.  241. 

But  in  an  action  for  diverting  a  stream  which  ran  through  the  plaintiff 's  land,  the  defendant 
may  show,  in  mitigation,  that  the  diversion  was  made  on  his  own  land ;  that  it  was  a 
benefit  rather  than  an  injury  to  the  plaintiff;  and  that  it  was  done  under  a  license  from  the 
plaintiff     .Addison  v.  Hack,  2  Gill,  221. 

(a)  The  same  doctrine  has  been  held  by  Judge  Story  in  a  recent  case.  He  decided,  that 
actual  perceptible  damage  is  not  necessary  to  sustain  an  action,  but  only  a  violation  of  the 
plaintiff's  right.  In  such  case,  the  law  presumes  some  damage.  A  fortimi,  where  the  act 
done  is  such,  that,  by  its  repetition  or  continuance,  it  may  become  the  foundation  or  evi- 
dence of  an  adverse  right.  Hence,  an  action  lies  for  diverting  a  water-course,  without 
actual  damages.  A  fortiori,  a  bill  in  equity  for  an  injunction,  because  it  is  the  peculiar  pro- 
vince of  Chancery  to  interpose,  where  either  no  remedy  or  an  inadequate  one  exists  at  law. 
But  such  bill  would  not  he,  where  there  is  a  mere  fugitive  and  temporary  diversion,  without 
damage  or  pretence  of  right,  Webb  v.  Portland  Manufacturing  Co,  C.  C.  U.  S.,  May,  1838, 
Maine  Lav/  Reporter,  February,  1841,  p.  372  ;  3  Sumn.  189.  See  2  Ld.  Raym.  938  ;  2  Lev. 
50,  250 ;  Cro.  Jao.  478 ;  1  Saun.  346  a,  n.  2  ;  2  Bl.  R.  1239  ;  2  Wils.  414;  1  Barn,  k  Ad. 
415  ;  4  T.  R.  71 ;  2  E.  162 ;  1  Bing.  N.  R.  549 ;  Stout  v.  M'Adams,  2  Scam.  69 ;  2  B.  &  C. 
910 ;  1  M.  &  S.  235  ;  10  B.  &  0.  145  ;  Spooner  v.  MoConnell,  1  McLean.  338.  A  bill  in 
equity  does  not  lie,  to  settle  the  legal  title  to  a  water-course,  nor  to  enjoin  the  use.  See 
Binney,  2  Bland,  117.  So  where  there  was  a  fall,  allowing  but  one  dam,  and  two  owners 
built  mills  at  the  same  time,  the  lower  of  which  rendered  the  upper  one  useless ;  held,  equity 
would  not  interfere  by  injunction,  but  the  rights  of  the  parties  must  be  settled  at  law.  Por- 
ter V.  Witham,  5  Shepl.  292.  So  equity  will  not  interfere,  to  settle  the  respective  rights  of 
parties  in  the  use  of  water,  and  the  quantity  the  plaintiff  is  entitled  to  use  in  propelling  cer- 
tain machinery;  to  restrain  the  defendant,  by  injunction,  from  drawing  the  water  from  a 
dike  so  as  to  deprive  the  plaintiff  of  a  sufficient  quantity  for  such  purpose  ;  and  to  protect 
him  in  the  undisturbed  use  of  the  water;  where  tli.^  defendant  does  not  dispute  or  contest 
the  plaintiff's  rights,  after  the  quantity  of  water  he  is  entitled  to  shall  be  ascertained;  but 
the  plaintiff's  rights  have  not  been  established  at  law.     Olmstead  v.  Loomis,  6  Barb.  152. 
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20.  It  is  said,  that  the  water  power,  belonging  to  a  riparian  owner, 
is  the  difference  of  level  between  the  surface  where  the  stream  in  its 
natural  state  first  touches  his  land,  and  the  surface  where  it  leaves  it. 
He  cannot,  by  digging  on  his  land,  lower  the  water  of  a  pool  above, 
nor  deepen  the  channel  below,  and  thus  lower  the  water  as  it  leaves 
his  land.(l) 

21.  It  is  stated  to  be  the  law  of  Scotland,  on  this  subject,  that  a  pro- 
prietor above  cannot  alter  the  level  of  the  water,  either  where  it  enters, 
or  where  it  leaves  his  property.(2) 

22.  The  owner  of  land  through  which  a  stream  passes  has  no  right 
to  make  such  use  of  it  as  to  send  it  down  to  an  owner  below,  poisoned 
or  corrupted.  Thus,  the  water  may  be  used  in  connection  with  a  tan- 
yard  or  bark-mill,  if  so  much  only  be  taken  away  as  is  necessary  for 
this  purpose ;  but  the  residue  cannot  legally  be  soiled  by  admixture 
with  foreign  substances,  to  the  injury  of  another  proprietor.  So  an  ac- 
tion lies  against  a  glover,  who  sets  up  a  lime-pit  so  near  the  water  as  to 
corrupt  it.(3) 

23.  The  general  principles  above  stated  apply  not  only  to  upper  and 
lower  owners  upon  one  stream,  but  to  those  who  own  on  opposite  sides. 
Each  is  entitled  to  the  natural  use  of  the  whole  water,  and,  therefore,  has 
a  remedy  against  the  other  for  any  diversion  or  diminution  of  it.(4)(a) 


(1)  MoCalmont  t).  "Whitaker,  3  Rawle,  84; 
1  Gilm   544. 

(2)  Bell's  L.  of  Scot.  691. 

(3)  Bealey  v.  Shaw,  6  B.  208  ;  Howell  v. 
McCoy,  3  Rawle,  256  ;  9  Co.  57  b.  Aldred's 
case;  Magor  j;.  Chad  wick,  11  Ad.  &  El.  571. 


(4)  Curtis  V.  Jackson,  13  Mass.  507  ;  Wet- 
more  V.  White,  2  Cainea'  Cas.  in  Er.  87  ;  Ar- 
thur V.  Case,  1  Paige,  448.  (And  see  Boyn- 
ton  V.  Rees,  9  P.  528  ;  Tandenburgh  v.  Van 
Bergen,  13  John.  212.) 


A  granted  to  B  the  right  of  taking  from  his  canal  12  inches  square  of  water.  B  soon  after 
erected  a  mill,  and  used  the  water,  but  there  was  no  means  of  accurately  measuring  the 
quantity.  A,  in  1827,  gave  B  notice,  that  he  had  reason  to  believe  he  was  taking  more  than 
his  quantity,  and  requested  him  to  confine  his  future  use  to  that  quantity.  A  similar  notice 
was  Riven  in  1843.  In  1844,  A  built  a  stone  wall  in  his  canal,  opposite  the  head  race  lead- 
ing the  water  to  B's  mill,  and  placed  an  aperture  therein  to  measure  the  water;  and  B  threw 
down  the  wall.  Held,  on  a  bill  in  equity  by  A  against  B,  A  wasnot  entitled  to  a  preliminary 
injunction,  before  the  rights  of  the  parties  were  determined,  restraining  B  from  taking  more 
than  his  quantity  of  water,  and  from  pulling  down  any  guage  which  A  might  put  in  to  mea- 
sure the  same.  Soeietv,  &c.  v.  Holsman,  1  Halst.  Gh.  126.  See  also  Morris,  &o.  v.  Society, 
&c.,  1  Halat.  Ch.  203. " 

Acquiescence  in  a  nuisance  by  the  party  injured,  is  a  bar  to  a  bill  to  restrain  the  nuisance. 
Sprague  v.  Steere,  1  Khode  Island,  247. 

Where  the  plaintiff,  having  granted  a  mill  site  and  water  privilege,  with  power  to  flow  his 
land  within  certain  limits,  permitted  a  dam  to  be  raised  so  high  as  to  flow  the  water  beyond 
those  limits,  and,  afterwards  allowed  the  dam  to  be  repaired,  at  the  same  height,  and  a  mill 
and  machinery  to  be  adjusted  to  that  height ;  the  court  refused  an  injunction  to  compel  the 
defendant  to  lower  his  dam,  and  restrict  the  flowage  to  the  limits  expressed  in  the  grant. 

(a)  It  is  said,  one  of  two  opposite  owners  cannot  claim  the  right  of  diverting  the  water, 
upon  'the  ground  that  he  takes  only  that  part  of  it  which  flows  upon  his  own  side ;  for  this 
is  physically  impossible.     8  Greenl.  270. 

So,  it  is  held,  tl-.at  a  riparian  owner  can  only  claim  one-half  of  the  bed  of  the  stream,  and 
of  the  water  naturally  flowing  along  the  channel.  He  is  bound  to  use  it  as  an  entire  stream, 
in  its  natural  channel,  for  a  severance  would  destrov  the  rights  of  all.  Canal,  &o.  v.  Havens, 
11  111.  554.  ■  o 

So,  the  owner  of  one  bank  of  a  river  not  navigable  has  a  right  to  erect  a  dam  across  such 
river,  but  not  in  such  a  manner,  or  so  nigh,  as  to  injure  the  owner  on  the  opposite  bank,  or 
other  tenants  in  common  of  the  stream.     Moffett  v.  Brewer,  1  Greene,  348. 

A  dam  erected  across  a  river  not  navigable,  by  the  owner  of  one  bank,  in  such  a  manner 
as  to  injure  other  owners  of  the  banks,  ?.2d  tenants  in  common  of  the  stream;  is  a  private, 
not  a  public,  nuisance,  and,  if  abated  by  the  act  of  the  parties  injured,  must  be  abated  within 
a  reasonable  time.     lb. 
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But-if  one  of  them  run  a  dam  beyond  the  thread  of  a  river,  he  is  a  tres- 
passer by  reason  of  that  portion  of  it  which  stands  upon  the  side  oppo- 
site to  his  own  ;  and  if  the  other  owner,  in  removing  this  part  of  the 
dam,  throw  down  the  whole,  and  thereby  divert  the  water,  it  is  no  in- 
jury to  the  party  who  erected  it.(l) 

24.  The  right  of  using  running  water  is  an  easement,  and,  like  other 
easements,  may  be  acquired  as  an  adverse  and  exclusive  privilege,  vary- 
ing from  the  natural  and  original  title,  by  prescription,  or  an  enjoyment 
for  a  long  period  of  time.(a)     The  time  necessary  to  constitute  a  pre- 

(1)  Wigford  V.  Gill,  Cro.  Bliz.  269. 

The  plaintifif  owned  land,  bordered  on  one  side  by  a  natural  stream.  The  defendant  owned 
land  below,  with  a  mill,  on  the  opposite  side.  Under  an  authority  obtained  from  the  pro- 
prietors on  both  sides  above  the  plaintiff's  land,  the  defendant  erected  a  dam  there,  and  out 
a  channel  therefrom  to  the  mill  upon  his  land,  through  which  a  portion  of  the  water  was 
diverted  from  the  stream,  producing  a  natural  diminution  thereof,  and  was  not  returned  to 
it  until  after  it  had  passed  the  plaintiff's  land.  Held,  1.  The  defendant  could  not  justify  such 
diversion,  either  by  virtue  of  the  authority  derived  from  the  proprietors  above,  or  by  virtue 
of  his  general  rights  as  riparian  proprietor  below  ;  2.  That  the  plaintiff  was  not  precluded 
from  an  action  for  such  diversion,  because  he  owned  the  land  only  on  one  side  of  the  stream 
and  to  its  centre.     Parker  v.  Griswold,  17  Conn.  288. 

Plaintiff  and  defendant  owned  different  mills  on  one  dam.  The  plaintiff  brings  an  action 
against  the  defendant  for  opening  a  canal  into  the  pond  above,  for  a  supplyof  water  to  work 
his  mill.  The  water  thus  withdrawn  was  returned  to  the  stream  immediately  below  the  dam, 
and  was  less  in  quantity  than  the  defendant  would  have  used  at  his  mill  on  the  dam.  By 
means  of  a  reservoir  higher  up,  the  defendant  also  increased  the  quantity  of  water  in  the 
stream.  Held,  both  parties  were  entitled,  ^er  my  etper  tout,  to  their  share  of  the  whole  stream 
on  its  arrival  at  the  dam,  and,  therefore,  notwithstanding  the  above  defences,  the  action  was 
sustained.  "Webb  v.  Portland  Manufacturing  Co.,  U.  S.  C.  C.  May  1838;  Maine,  Law  Re- 
porter, Feb.  1841,  p.  374;  3  Sumn.  169. 

(a)  In  a  late  English  ease,  a  distinction  has  been  made  between  the  title  gained  by  prior 
use  to  streams  above  ground,  and  that  acquired  in  the  same  way  to  subterraneous  streams. 
(See  sec.  8,  n.  a.)  The  use  of  the  latter,  unlike  that  of  the  former,  is  said  to  be  secret.  In  case 
of  a  stream  above  ground  each  owner  gives  to  the  proprietor  below  what  he  takes  from  the 
one  above,  which  is  not  the  ease  of  subterraneous  streams.  An  exclusive  title  to  the  latter 
might  prevent  another  owner  from  draining  his  lands.  So  the  employment  of  a  spring  for 
somj  trifling  use,  might  prevent  the  working,  for  instance,  of  a  valuable  mine.  The  exclu- 
sive privilege,  also,  would  extend  to  an  unreasonable  distance.  For  these  reasons,  stated  at 
length  by  Tindal,  Ch.  J.,  in  an  able  and  elaborate  opinion,  citing  numerous  authorities  from 
the  common  and  civil  law,  the  court  establish  the  principle,  that  adverse  or  prior  enjoyment 
does  not  give  title  to  the  exclusive  use  ot  subterraneous  water.  Whether  twenty  years'  use 
would  not,  is  left  as  a  doubtful  point.     Acton  v.  Blundell,  12  Mees.  &,  W.  324. 

A  bill  in  equity  lies  tor  the  diversion  of  water  from  a  spring  and  water-course,  by  digging 
a  deep  well  and  fountain.     Dexter  v.  Providence,  &e.,  1  Story  R.  387. 

Upon  the  same  subject,  it  is  further  remarked,  that  the  right  to  have  a  stream  which  flows 
above  ground  run  in  its  natural  course,  is  not  by  a  presumed  grant  from  long  aequieaoenoe  on 
the  part  of  the  riparian  proprietors,  above  and  below,  but  is  ex  jure  natwrce,  and  an  incident 
of  property;  and  an  action  lies  for  infringement  of  this  right.  Dickinson  v.  The  Grand,  &o., 
9  Eng.  Law  &  Eq.  Rep.  513. 

Aliter  in  the  case  of  underground  water;  unless  its  course  is  well  known.     lb. 

"Where  water  is  taken  from  a  river,  after  forming  part  of  it,  by  the  digging  of  a  well;  an 
action  at  common  law  will  lie  by  a  riparian  proprietor  against  the  digger,  for  the  abstraction 
of  water  which  never  formed  part  of  the  river,  but  has  been  prevented  from  doing  so  in  its 
natur  .1  course  by  the  excavation;  whether  the  water  was  part  of  an  underground  water- 
course, or  percolated  through  the  strata.     lb. 

Such  action  lies,  on  an  agreement  not  to  diminish  the  supply  of  water  of  the  river,  or  on 
the  provisions  of  a  special  statute  to  that  effect.  So  for  any  injury  to  the  right,  though  there 
be  no  actual  loss.     lb. 

A  had  on  his  land  a  reservoir,  made  by  excavating  the  ground  a  few  feet  below  the  sur- 
face, into  which  the  water  came,  by  percolation  through  the  earth,  and  stood,  in  sufBcient 
quantity  for  the  use  of  his  cattle  ;  but  never  rose  to  a  level  with  the  adjoining  land.  At  a 
short  distance  from  this  reservoir,  he  made  another  excavation,  calling  it  a  well,  in  which 
the  water  stood  somewhat  higher  than  in  the  former,  but  still  never  overflowed.  By  means 
of  a  syphon,  he  then  brought  the  water  from  the  well  into  a  cistern,  from  which  he  used  and_ 
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scription  will  be  stated  hereafter.  (See  Prescription.)  Thus,  the  owners 
of  artificial  works  may  acquire  rights  by  actual  appropriation,  as  against 
the  riparian  proprietor, (a)  and  the  extent  of  the  right  is  to  be  measured 
by  the  extent  of  the  appropriation.  The  mode  of  using  the  water  Can- 
not be  materially  varied  to  the  prejudice  of  other  owners  ;  but  the  pro- 
prietor is  not  bound  to  use  the  water  in  the  same  precise  manner,  or  to 
apply  it  to  the  same  mill ;  for  such  a  restriction  would  stop  all  improve- 
ments in  machinery.(6)     He  may  by  his  erections  and  dams  increase  his 

distributed  it,  to  his  profit.  B  afterwards  made  an  excavation  on  his  ground,  in  which  water 
stood  ;  the  consequence  of  which  was,  that  the  water  in  A's  well  did  not  rise  high  enough 
to  pass  therefrom  into  his  cistern ;  but  how  this  effect  was  produced,  did  not  appear.  The 
acta  of  B  were  done  for  his  own  advantage,  without  any  design  unnecessarily  to  injure  A. 
On  a  bill  in  Chancery,  brought  by  A  against  B,  to  restrain  B  in  thus  using  the  water ;  held, 
A,  by  his  prior  use  of  water,  under  ground,  acquired  no  exclusive  right  therein,  as  found,  in 
or  on  B's  land ;  the  law  of  surface  streams  not  being  applicable  to  such  water.  Roath  v. 
DrisooU,  20  Conn.  533. 

The  adverse  or  exclusive  use  of  water,  flowing  through  an  aqueduct,  by  the  owners  and 
occupants  of  a  house,  for  twenty  years,  furnishes  presumptive  evidence  of  a  grant,  from  the 
owner  of  the  land  through  which  it  is  brought.     Watldns  v.  Peelc,  13  N.  H.  360. 

The  water  of  a  spring  had  been  carried,  by  an  aqueduct,  through  the  land  of  A  to  the 
house  of  B,  for  twenty  years  and  more,  under  such  circumstances  as  to  raise  a  presumption 
of  a  grant  to  B,  or  those  whose  estate  he  had.  Within  twenty  years,  B  permitted  0  and  D 
to  convey  a  portion  of  the  water  to  their  houses.  Held,  that,  although  0  and  D  had  not  had 
the  use  of  the  water  long  enough  to  raise  a  presumption  of  a  grant  from  A,  or  those  under 
whom  he  held  ;  yet  their  rights  to  it  wei'e  derived  from  B,  and  A,  therefore,  could  not  law- 
fully deprive  them  of  it.     lb. 

Repairs  made  upon  an  aqueduct,  which  is  laid  through  the  land  of  another,  cannot  be  re- 
garded as  in  the  nature  of  rent,. or  as  an  acknowledgment  that  the  easement  is  held  at  the 
pleasure  of  the  owner  of  the  land,  without  other  evidence  tending  to  show  an  agreement  to 
that  effect ;  nor  will  the  fact  that  the  owner  of  that  land  takes  a  part  of  the  water  from  the 
aqueduct  be  so  regarded.  But  it  may  be  evidence,  that  the  party  repairing  takes  the  water, 
and  the  right  to  enter  and  repair,  upon  the  condition  of  furnishing  the  owner  of  the  land 
with  a  portion  of  the  water ;  and  the  performance  of  the  condition  may  be  essential  to  the 
continuance  of  the  right.     lb. 

(a)  So,  as  against  an  opposite  owner.  Thus,  where  the  main  body  of  the  water  in  a  river  has 
been  turned  by  a  dam  for  the  use  of  a  mill,  and  the  existence  of  such  dam  is  not  restricted 
as  to  time,  and  the  dam  and  mill  are  maintained  for  forty  years  without  objection  ;  a  perpe- 
tual right  to  continue  such  use  of  the  water  is  acquired,  and,  in  an  assessment  of  damages  for 
diverting  the  course  of  the  river,  the  owner  of.  the  land  opposite  such  mill  ought  not  to  be 
compensated  for  one-half  of  the  natural  flow  of  the  river.  Matter  of  Water  Commissioners, 
4  Bdw.  Ch.  545. 

(5)  But  where  a  new  and  different  machine  is  erected  in  an  ancient  mill,  as,  for  instance, 
a  lath-mill  in  an  ancient  saw-mill,  the  prescriptive  privilege  of  the  mill  does  not  extend  to 
this  machine.  Simpson  v.  Seavey,  8  Greenl.  138.  Several  owners  upon  one  fall  apportioned 
the  water,  assigning  a  part  to  A,  owner  of  a  fulling-mill,  for  the  use  thereof,  or  for  other 
machinery  requiring  equal  power.  Held,  the  right  was  not  inseparably  annexed  to  the  build- 
ing or  site  at  which  the  water  was  then  used,  but  might  be  exercised  at  any  convenient  site 
requiring  an  equal  quantity,  and  involving  no  more  injury  to  others.  Hurd  v.  Curtis,  7  Met. 
94. 

To  establish  a  prescriptive  right  of  flowing  water  by  a  dam  for  the  use  of  a  mill,  it  is  not 
necessary  that  the  dam  should  have  been  maintained  for  the  whole  period  upon  the  same 
spot ;  it  is  sufficient,  if  shown  to  have  been  upon  the  same  mill  site,  though  removed,  from 
time  to  time,  to  different  places  upon  such  site.     Stackpole  v.  Curtis,  32  Maine,  383. 

So,  a  grant  or  reservation  of  a  water  privilege  will  not  ordinarily  be  restricted  to  the  par- 
ticular use  named,  unless  the  deed  seems  very  clearly  to  indicate  such  an  intent,  and  the  use 
has  been  uniformly  consistent  with  such  a  construction  ;  but  the  use  is  to  be  regarded  as  a 
measure  of  the  quantity  to  be  used.     Adams  v.  Warner,  23  Verm.  395. 

Thus,  in  a  grant  of  water  power,  the  grantor  reserved  sufficient  water  to  carry  a  forge  and 
two  blacksmith's  bellows.  Held,  the  grantor,  and  those  claiming  under  him,  had  a  right  to 
apply  the  reserved  water  to  the  propelling  of  a  paper  mill;  provided  a  greater  quantity  was 
not  used,  than  would  be  requisite  for  the  objects  specified.     Olmste  dv.  Loomis,  6  Barb.  152. 

"Where  a  person  grants  land  with  a  water  privilege,  reserving  water  sufficient  to  propel 
certain  machinery;  bo  is  entitled  to  use  the  water  for  other  purposes;  the  manner  of  using 
the  water  being  specified,  rather  for  the  purpose  of  showing  the  quantity  reserved,  than  re- 
stricting the  manner  of  its  use.     Cromwell  v.  Selden,  3  Comst.  253. 
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quantity  of  water,  or  the  rapidity  of  the  current  below,  not  injuring  the 
land  or  works  below.(l) 

25.  If  a  prior  occupant  materially  changes  his  mode  of  using  the 
watvr,  before  which  change  another  owner  has  improved  the  stream, 
the  latter  may  maintain  an  action  against  the  former  for  any  injury 
caused  by  such  alteration.  But  if  an  owner  above  obstruct  the  stream 
in  its  accustomed  cour.se,  to  the  "injury  of  an  owner  below  ;  the  latter 
may  recover  damages,  though  the  injury  is  caused  by  his  needing  addi- 
tional water,  in  consequence  of  erecting  additional  works. (2) 

26.  It  is  said,  a  title  by  prescription  justifies  even  such  a  use  of  the 
water  as  deteriorates  it  in  quality — as  by  the  exercise  of  certain 
trades.(3) 

27.  But  a  prescriptive  right  can  be  exercised  only  in  a  reasonable 
manner.  Hence,  if  the  party  thus  entitled  use  the  water,  not  for  his 
own  benefit  or  convenience,  but  maliciously  or  wantonly,  to  the  injury 
of  another,  he  is  liable  to  an  aotion.(-±) 

28.  The  plaintiffs,  for  more  than  twenty  years,  by  means  of  a  canal, 
adversely  diverted  and  used  the  water  of  a  stream,  subject  to  a  reser- 
vation in  favor  of  the  owners  of  the  meadow,  through  which  the  canal 
was  cut,  of  a  right  to  turn  the  water  down  the  natural  channel,  for  six 
weeks  in  each  year,  for  the  purpose  of  getting  hay  more  conveniently, 
and  digging  clay.     Held,  this  reservation  merely  limited  the  plaintiffs' 


(1)  Van  Bergen  v.  Van  Bergen,  3  John. 
Cha.  282:  Sherwood  v.  Burr,  4  Day,  244; 
Yard  v.  Ford,  2  Saun.  1T5  a  ;  Brown  v.  Best, 
1  Wils.  174 ;  Bealey  v.  Shaw,  6  B.  208  ;  Bals- 
ton  V.  Bensted,  1  Camp.  463  ;  Saunder.s  v. 
Newman,  1  B.  &  Aid.  258  ;  Baker  v.  Richard- 
son, 4  lb.  518  ;  Cross  v.  Lewis,  2  B.  &  C.  686 ; 
Williams  v.  Morland,  lb.  910;  Livett  v.  Wil- 
son, 3  Bing.  115;  Gray  i;.  Bond,  2  Brod.  & 
B.  667  ;  Wright  v.  Howard,  1  Sim.  &  St.  190  : 
Ingraham  v.  Hutchinson,  2  Conn.  584;  3  B. 
&  Ad.  304 ;  Stiles  v.  Hooker,   7   Cow.  266 ; 


Caiapbell  V.  Smith,  3  Halst.  139;  Blanohard 
V.  Baker,  8  Greenl  253  ;  Cooper  v.  Smith,  9 
S.  &  R.  26;  Strickler  v.  Todd,  10  lb.  63; 
Tyler  v.  Wilkinson,  4  Mas.  397  ;  Belknap  v. 
Trimble,  3  Paige,  577;  Smith  v.  Adam.s,  6 
lb.  435  ;  Rogers  v.  Bancroft,  20  Verm.  250  ; 
Middleton  v.  Gregorie,  2  Rich.  631. 

(2)  Goodrich  v.   Knapp,  3   Kent,  447,  n. ; 
Johnson  v.  Lewis,  13  Conn.  303. 

(3)  3  Kent,  441. 

(4)  Twiss  V.  Baldwin,  9  Conn.  291;  (Hoy 
V.  Sterrett,  2  Watts,  327.) 


A  sold  land  and  water  privilege  to  B,  with  a  covenant  that  B  should  only  use  the  privi- 
lege for  a  paper-mill.  A  and  B  mortgaged  their  respective  interests,  and  they  were  finally 
sold,  and  both  became  vested  in  C.  He  changed^the  paper-mill  into  a  cotton-mill.  The 
property  was  again  sold  on  foreclosure  of  A's  mortgage,  and  became  vested  in  different  per- 
sons. Held,  the  different  use  of  the  water  did  not  forfeit  the  right  to  use  it  for  a  paper- 
mill,  and  the  purchaser  under  A's  mortgage  was  entitled  to  an  injunetion,  to  restrain  the 
owner  of  the  other  lot,  from  using  the  water  power  for  any  other  purpose.  Wells  v.  Chap- 
man. 4  Sandf.  Ch.  312. 

A  and  B  were  tenants  in  common  of  certain  land,  and  of  a  saw-mill  thereon,  standing  on 
the  north  side  of  a  stream  passing  throngh  the  land,  and  of  a  bark-mill  upon  the  south  side, 
both  mills  being  moved  by  means  of  the  same  dam  ;  and  they  executed,  at  the  same  time, 
partition  deeds,  each  to  the  other.  A  conveyed  to  B  all  on  the  north  side  of  the  stream, 
witliout  any  mention  of  the  water,  or  water  privilege,  and  the  deed  from  B  to  A  contained 
this  clause:  "Also,  the  tanyard  add  bark-mill,' with  a  privilege  of  water  for  the  said  bark- 
mill,  when  I,  the  said  B,  my  heirs  or  assigns,  do  not  want  the  water  for  the  use  of  the  works 
now  standing  on  tlie  said  dam,  or  any  others  to  be  erected  hereafter,  that  draw  no  more 
water  than  those  now  standing."  Held,  this  gave  to  the  owner  of  the  saw-mill  a  paramount 
rfght  to  the  use  of  the  water  for  his  mill,  or  for  any  other  works  drawing  no  more  water; 
but  that  this  right  was  confined  to  works  supplied  with  water  by  means  of  the  same  dam, 
then  standing,  or  one  8ub.«tituted  for  it,  in  case  of  its  destruction ;  and  that  it  did  not  give 
to  \'>,  or  his  assigns,  the  right  to  claim,  that  an  amount  of  water,  equal  to  what  would  be 
required  for  such  works,  should  be  allowed  to  pass  over  that  dam,  and  be  collected  in  a  pond 
raised  by  a  dam  built  below,  and  be  there  used,  to  supply  mills  by  means  of  such  lower 
dam.     Rogers  v.  Bancroft,  20  Verm.  250. 
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right,  but  did  not  prevent  them  from  acquiring  one  by  an  actual  use, 
substantially  general  and  continuous.(l) 

29.  An  owner  below  acquires  no  adverse  right  by  a  long  continued 
use  of  the  water,  unless  there  was  an  actual  occupation  of  the  flow  of 
water  upon  the  land  above,  for  the  requisite  period.  It  is  not  sufficient, 
that  the  water  had  been  used  to  flow  uninterruptedly  through  the  land 
above  for  any  length  of  time.(2)  So,  though  land  may  have  been 
flowed  by  a  dam  more  than  twenty  years,  a  prescriptive  right  is  not 
established  by  the  defendant,  unless  the  occupation  was  by  himself,  or 
some  person  under  whom  he  claims.(3)  So,  where  A  had  been  in  pos- 
session of  land  for  nearly  thirty  years,  above  which  on  a  stream 
was  a  dam,  by  which  the  water  was  kept  from  overflowing  A's  land, 
until  it  could  be  carried  off  by  ditches  through  the  same,  and  the  owner 
of  the  dam  cut  it  through,  and  thereby  overflowed  A's  land  ;  in  an  ac- 
tion by  A,  held,  there  was  no  subject  of  a  grant,  and  no  adverse  pos- 
session by  A,  and  therefore  no  easement,  whose  interruption  would  give 
a  claim  for  damages.(4) 

80.  A  prescriptive  right  to  raise  the  water  to  a  certain  height  by  a 
dam,  relates  to  the  height  of  the  water,  not  to  that  of  the  dam.  Hence, 
if  by  repairing  the  dam,  the  height  of  the  water  is  increased,  though 
that  of  the  dam  is  not,  an  action  lies.  But  where  there  was  a  prescrip- 
tive right  to  raise  the  dam  to  a  certain  height,  and  the  water  in  propor- 
tion ;  but  in  consequence  of  leaks,  waste  of  water,  bad  machinery,  &c., 
the  water  had  not  usually  risen  to  such  height ;  and,  by  repairing  the 
dam,  the  water  again  rose  to  the  former  point :  held,  the  law  did  not 
give  any  claim  for  flowage.(5)(a) 

31.  In  addition  to  the  prescriptive  right  in  a  water-course,  acquired 
by  long  usage,  reference  is  sometimes  made  to  the  right,  said  to  be  ap- 
plicable alike  in  the  cases  of  air,  light  and  water,  which  is  gained  by 
priority  of  occupancy,  without  reference  to  the  continuance  of  such  occu- 
pancy. This  right,  if  it  exists,  has  the  effect  of  securing  the  first  occu- 
pant against  any  such  use  of  the  stream  by  another  proprietor,  as  will 
impair  the  beneficial  privilege  of  the  former  in  using  the  water  for  irri- 
gation, or  mill  purposes ;  provided,  however,  that  he  has  not  diverted 
the  stream  from  its  natural  course,  or  essentially  destroyed  its  use  by 
owners  above  and  below  him.     It  is  said,  a  right  by  prior  appropria- 


(1)  Bolivar,  ic.  v.  Neponset,  ka.,  16  Pick. 
241. 

^2)  Hoy  V.  Sterrett,  2  Watts,  321. 
(3)  Benson  v.  Soule,  32  Maine,  39. 


(4)  Felton  v.  Simpson,  11  Ired.  84. 

(5)  Stiles  u.  Hoolser,  7  Cow.  266;   Cornell 
V.  Thayer,  5  Met.  253. 


(a)  The  acquisition  of  a  right  to  flow  lands,  by  prescription,  for  one  purpose,  is  not  pre- 
vented or  defeated  by  the  existence,  at  the  same  time,  of  the  right  in  another  person,  to  flow 
the  same  lands  for  another  purpose.     Davis  v.  Brigham,  29  Maine,  391. 

Thus,  the  right  of  one  to  flow  lands,  for  floating  timber,  will  not  prevent  others  from  ac- 
quiring a  prescriptive  right  to  flow  them,  for  the  purpose  of  working  their  mills.     lb. 

So,  although  the  latter  use  of  tlie  water,  during  some  weeks  of  each  year,  is  interrupted 
by  its  use  for  the  floating  of  timber.    lb. 

So,  although  the  mill  owners  were  not  the  owners  of  the  dam  ;  as  a  complaint  for  flowage 
lies  against  the  occupant,  as  well  as  against  the  owner  of  a  dam.     lb. 

So.  though  the  flowing  was  occasioned  by  two  dams  built  by  two  different  persons,  one 
of  which  was  higher  up  the  stream  than  the  other ;  provided  tho  water  was  used  for  the 
same  purpose,  and  tlie  lands  were  flowed  to  the  same  extent,  during  the  20  years  in  which 
the  prescription  was  running.    lb. 
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tion,  has  regard  to  the  quantum  of  water  withdrawn  from  a  stream,  and 
tiot  to  the  quantum  of/aB.(l) 

32.  In  Massachusetts,  it  has  been  held  that  one  who  first  improves  a 
stream,  by  erecting  a  dam  and  mill  upon  it,  has  an  exclusive  right  to 
the  water  for  such  purpose,  even  though  he  thereby  wholly  destroys 
the  privileges  above  and  below.  But  this  doctrine  has  been  denied  by 
Judge  Story.  And  in  the  same  State,  it  is  held,  that  though  an  owner 
may  use  the  water  for  watering  cattle,  or  irrigating  the  land,  yet  he 
must  use  it  in  the  latter  mode,  so  as  to  do  the  least  possible  injury  to  an 
owner  below,  and  return  the  surplus  into  the  natural  channel.(2) 

33.  In  Vermont,  an  owner  situated  above  one  who  has  first  occupied 
the  stream,  still  retains  a  right  to  improve  the  water  reasonably.  But 
the  rule  adopted  in  Massachusetts  is  referred  to  as  the  common  law 
doctrine.(3) 

34.  The  doctrine  above  stated,  as  established  in  Massachusetts,  finds 
some  support  in  the  following  passage  of  Blackstone's  Commentaries; 
"  If  a  stream  of  water  is  unoccupied,  a  person  may  erect  a  mill  thereon, 
and  detain  the  water  ;  yet  not  so  as  to  injure  his  neighbor's  prior  mill, 
for  he  has,  by  the  first  occupancy,  acquired  a  property  in  the  current." 
The  same  principle  is  recognized  in  Pennsylvania,  in  the  case  of  Strich- 
ler  V.  Todd.  But  in  New  York,  New  Hampshire,  Connecticut,(a)  and 
recently  in  Pennsylvania,  the  only  superior  right- gained  by  occupancy 
is  referred  to  the  general  principle  of  an  adverse  user  for  the  period  of 
legal  prescription.  This  seems  also  to  be  the  established  modern  doc- 
trine in  England.  In  Connecticut,  Gould,  J.,  was  of  opinion,  that  even 
where  an  owner  below  has  occupied  his  privilege,  for  a  time  exceeding 
that  of  legal  limitation,  an  owner  above  may  still  erect  a  new  dam, 
and  thereby  for  a  time  detain  the  water.  In  the  case  of  Tyler  v.  Wil- 
kinson, already  referred  to.  Judge  Story  very  clearly  and  satisfac- 
torily states  the  distinction,  between  the  prior  occupancy  of  things 
which  have  no  owner,  and  that  of  running  water,  which,  as  an  inci- 
,dent  to  land,  belongs  to  the  respective  owners  of  the  latter.  To  the 
former,  mere  occupancy  gives  an  exclusive  title,  but  the  latter  can  be 
appropriated,  only  hj  the  express  grantor  general  consent  of  the  own- 


(1)  3  Kent,  446-7;  Piatt  d.  Jolmson,  16 
John.  213  ;  McCalmont  V.  Whitaker,  3 
Rawle,  90. 

12)  Martin  v.  Bigelow,  2  Aiken,  184. 

(3)  2  Bl.  Com.  403.  (See  Frankum  v.  Fal- 
mouth, 6  Carr.  &  P.  529;)  Strickler  v.  Todd, 
10  S.  &  R.  69 ;  Palmer  v.  Mulligan,  3  Gaines, 


301 ;  (Piatt  V.  Johnson,  15  John.  213  ;)  Gil- 
man  V.  Tilton,  5  N.  H.  231 ;  Wright  v.  How- 
ard, 1  Sim.  &  Stu.  203  ;  Rex  v.  Directors,  &c., 
12  E,  429;  Bealey  V.  Shaw,  6  E.  208;  Bullen 
V.  Runnels,  2  N.  H.,  25T ;  King  v.  Tiffany, 
9  Conn.  291 ;  Ingrahamv.  Hutchinson,  2  Con. 
584;  Hoy  «.  Sterrett,  2  Watts,  327. 


(a)  In  Maine,  the  point  has  been  suggested  as  a  questionable  one.  8  Greenl.  269.  And 
it  has  been  recently  decided,  that  priority  of  appropriation  confers  no  exclusive  right.  A  ri- 
parian proprietor,  who  owns  both  banks,  has  a  right  to  have  the  water  flow  in  its  natural 
current,  without  any  obstruction  injurious  to  him,  over  the  whole  extent  of  his  land,  unless 
his  right  has  been  impaired  by  grant,  license,  or  an  adverse  possession  of  more  than  twenty 
years.     Heath  v.  Williams,  25  Maine,   209. 

It  is  held,  that  the  common  law  affords  the  owner  of  land  a  protection  against  the  flow 
of  water  back,  to  the  injury  of  his  mill,  by  the  acts  of  another,  without  showing  any  priority 
of  appropriation,  or  statute  provision.  If  he  fails,  otherwise,  to  obtain  relief,  he  may  enter 
upon  the  land  of  the  person  causing  the  injury,  and  remove,  so  far  as  is  necessary,  the  ob- 
struction which  occasioned  it.     lb.  , 

In  Illinois,  throwing  back  water  upon  the  land  of  another  is  actionable,  though  the  act  be 
per  se  lawful.  And  priority  of  occupation  makes  no  difference.  Stout  v.  McAdams,  2  Scam. 
69.  Hill  V.  Ward,  2  Gilm.  285.  The  same  doctrine  is  recognized  in  Georgia.  Hendrick  v. 
Cook,   4  Geo.  241. 
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Held,  A  had  gained  no 


ers,  or  by  an  exclusive  and  uninterrupted  enjoyment  for  twenty  years, 
which  raises  a  conclusive  presumption  of  a  grant  or  right.  Judge  Story 
supposes  that  such  right  may  be  gained,  not  only  by  presuming  a  grant, 
but  wherever,  by  possibility,  a  right  may  be  acquired  in  any  manner 
known  to  the  law. 

35.  lu  a  late  case  in  England,  A,  an  owner  above,  erected  a  mill, 
and,  for  the  purpose  of  carrying  it,  diverted  the  water  which  had  pre- 
viously flowed  by  the  land  of  B  below.  Ten  years  afterwards  B  erected 
a  manufactory,  and,  as  necessary  to  its  operation,  claimed  that  the 
stream  should  be  restored  to  its  old  course, 
right  by  his  prior  occupancy.(l) 

36.  If  an  unoccupied  mill-site  be  abandoned  by  the  owner,  evidently 
with  an  intent  to  leave  it  unoccupied,  it  seems  other  owners  above  and 
below  may  improve  their  privileges,  without  reference  to  the  former. 
But  abandonment  requires  an  entire  disuse  for  twenty  years.(2)(«) 

37.  On  the  other  hand  it  is  be  observed,  that  where  one  owner  un- 
lawfully appropriates  the  water  to  the  injury  of  another,  it  matters  not 
whether  the  mill  of  the  latter  be  an  ancient  mill  or  otherwise.  It  is 
sufficient  to  allege  in  the  declaration  for  diverting  the  water,  debet  et 
solet  currere,  and  the  plaintiff  may  even  recover,  though  he  have  erected 
no  mill. (3) 

38.  The  general  rule,  which  forbids  one  owner  upon  a  stream  to 
divert  it  to  the  injury  of  another,  is  said  to  be  subject  to  an  exception 
in  favor  of  husbandry.  Thus,  it  has  been  held  in  Connecticut,  that  such 
owner  may  use  the  stream  for  irrigating  his  meadows;  on  condition 
that  he  leave  enough  water  to  an  owner  below  for  culinary  purposes, 
and  for  the  use  of  his  cattle,  and  also  that  he  restore  the  water  to  its 
natural  current  after  watering  his  ground.  And,  subject  to  these  con- 
ditions, he  may  so  use  the  water,  as  to  have  the  whole  absorbed  in  his 
land,  by  virtue  of  his  upper  location. (4) 

39.  So,  it  has  been  held  in  Massachusetts,  that  an  owner  may  use 
the  water  for  agricultural  purposes,  such  as  irrigating  the  land,  or  sup- 
plying his  cattle,  either  by  dipping  it  up,  or  conveying  it  in  small 
sluices;  upon  condition,  however,  of  restoring  the  surplus  water  to  its 
natural  channel,  and  of  using  the  water  for  irrigation,  so  as  to  do  the 
least  possible  injury  to  his  neighbor,  who  has  the  same  right.(5) 

40.  But,  in  the  same  State,  where  one  owner  upon  a  stream  has  not 
merely  enjoyed  its  natural  benefits,  but  has  erected  and  maintained  ex- 
pensive works,  and  acquired  a  prescriptive  right  to  use  the  water  for 
carrying  them  ;  another  owner  has  no  right  to  render  them  useless  by 
applying  the  water  to  purposes  of  irrigation.     Nor  can  the  water  be  so 


(1)  Mason  v.  Hill,  3  B.  4  Ad.  304. 

(2)  Hatch  V.  Dwiglit,  17  Mass.  289;  Hurd 
V.  Curtis,  7  Met.  94. 

(3)  Brown  v.  Best,  1  Wils.  174  ;  Rutland 
V.  Bowler,  Palm.  290;  Palmer  v.  Hebleth- 
waite.  Skin.  65,    175;   Cox  v.  Matthews,  1 


Tentr.  237  ;  Sands  v.  Trefuses,  Cro.  Car.  575. 

(4)  Perkins  u.  Dow,  1  Root,  635;  lb.  627; 
2  Swift's  Syst.  87,  Haywood  v.  Mason. 

(5)  Bent  v.  Wheeler,  Sull.  on  L.  T.  273  ; 
Weston  V.  Alden,  7  Mass.  136 ;  Anthony  v. 
Lapham,  5  Pick.  175. 


(a)  A,  a  mill  owner,  had  a  grant  of  the  right  to  flow  certain  land.  The  mill  and  dam 
having  fallen  to  decay,  the,  flowing  ceased,  and  a  road  was  made  over  tlie  land.  A  then 
granted  to  B  his  privilege  and  right  of  flowing.  Held,  B  had  no  right  to  flow  the  road  by  a 
new  dam  on  the  site  of  the  old  one,  but  such  dam  was  a  nuisance.  Com.  v.  Pisher  6  Met. 
433. 
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applied  by  stopping  it  with  a  dam,  so  that  much  of  it  is  absorbed  or 
evaporated,  and  the  residue  not  restored  to  its  channel. (1) 

41.  There  are  other  authorities,  which  seem  to  render  very  question- 
able the  right  of  irrigation  above  referred  to.  Chief  Justice  Swift  con- 
siders the  cases  decided  'in  Connecticut  as  subversive  of  the  common 
law.rule,  and  contradictOTy  to  a  statute  of  that  State.  He  also  remarks, 
that  by  the  decision  in  Haywood  v.  Mason,  not  only  are  owners  below 
deprived  of  their  rights  in  favor  of  those  above,  but  even  the  use  of  a 
privilege  for  seventy  years  is  denied  to  give  any  exclusive  right.  In 
Maine,  the  right  of  irrigation  is  held  to  be  not  unlimited,  but  subject  to 
the  rights  of  other  proprietors.  The  water  must  be  returned  to  its 
channel. (2)  So,  in  Pennsylvania,  a  supra  riparian  owner  is  liable  to 
the  owner  of  the  land  below  him,  for  every  material  diminution  of  the 
flow  of  the  water  by  a  diversion  from  the  stream  for  irrigation ;  and 
this,  though  no  actual  injury  may  have  been  suffered. (b) 

42.  A,  having  the  right  to  irrigate  his  meadows  by  means  of  a  dam 
of  loose  stones,  and  at  times  a  board  or  fender,  fastened  the  board  with 
two  stakes,  which  had  never  been  done  by  those  under  whom  he  claimed. 
Held,  B,  another  owner,  had  no  right  to  remove  both  the  board  and 
the  stakes. (4) 

43.  It  has  been  held  in  England,  that  where  an  owner  upon  a  stream 
had  been  long  in  the  practice  of  watering  his  meadows,  but  only  between 
Saturday  night  and  Monday  morning,  he  had  no  right  to  use  the  water 
for  this  purpose  at  other  times.(5) 

44.  From  a  view  of  all  the  authorities  upon  this  subject,  Mr.  Angell 
draws  the  conclusion,  that  substantially  the  same  rule  applies  to  the 
use  of  a  stream  for  the  purpose  of  irrigation,  which  has  been  already 
stated  as  governing  its  use  for  other  purposes  ;  viz.,  that  for  any  slight 
injury  the  law  does  not  justif}'-  an  action,  while  an  essential  diminution 
of  the  water  /or  any  purpose  is  a  ground  of  damages. (6)(a) 


(1)  Colburn  v.  Richards,  13    Mass.   420; 
Anthony  v.  Lapham,  5  Pick.  175. 

(2)  1  Swift's  Dig.  Ill;  Ingrahamt).  Hutch- 
inson, 2  Conn.  584;   8  Greenl.  266. 

(3)  Miller  v.  Miller,  9  Barr,  74. 


(4)  Greenslade  v.  Halliday,  6  Bing.  379. 

(5)  Strutt  V.  Bovingdon,  5  Esp.  56. 

(6)  Ang.  33-4;  Embrey  jj.   Owen,  4  Eng. 
L.  &  Equ.  466. 


(a)  In  case  of  a  spring,  it  has  been  held,  that  the  party  in  possession  of  the  land  where  it 
is  situated  may  use  it  for  culinary  purposes  and  watering  cattle,  even  by  artificial  means ; 
as,  for  instance,  by  an  aqueduct  leading  to  his  house  and  barn.  And,  although  the  surplus 
water  was  not  returned  to  the  stream  before  it  reached  the  land  of  an  owner  below,  but 
escaped,  and  either  watered  the  land  of  the  owner  above,  or  was  lost  by  flowing  through 
small  apertures  in  penstocJcs  at  the  house  and  barn,  made  from  necessity  to  keep  it  pure  in 
summer  and  from  freezing  in  winter ;  held,  the  owner  below  could  maintain  no  action.  So 
although  the  defendants  used  it  at  a  point  lower  than  where  it  naturally  entered  the  plain- 
tifTs  land.  Wadsworth  v.  Tillotson,  15  Conn.  366.  In  Illinois  it  is  held,  that  if  the  supply 
of  water  is  no  greater  than  the  riparian  proprietors  need  for  the  natural  uses,  none  of  them 
can  substraot  it  for  purposes  of  irrigation  or  manufacturing.  The  question  is  for  the  jury. 
Evans  v.  Meriweather,  3  Scam.  494. 

Action  on  the  case,  founded  on  an  irrigation,  against  a  riparian  proprietor  above,  by  a 
mill-owner  below.  It  appeared  that  the  irrigation  did  not  take  place  continuously,  but  only 
at  intermittent  periods,  when  the  river  was  full,  that  no  damage  was  done  thereby  to  the 
working  of  the  mill,  and  that  the  diminution  of  the  water  was  not  perceptible  to  the  eye. 
Held,  that  this  was  a  reasonable  use  of  the  water  by  the  defendant,  for  which  no  action 
could  be  maintained.     Embrey  v.  Owen,  4  Eng.  Law  and  Eq.  466. 

Plea — first,  the  general  issue;  secondly,  that  J  J  was  possessed  of  four  closes  on  the 
bank  of  the  stream  above,  and  of  the  bed  of  it  up  to  the  middle,  that  the  water  immemori- 
ally  flowed  over  that  part  of  the  bed,  and  that,  in  January,  February  and  March,  when  the 
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CHAPTER  LXX. 

"WATER^COURSES— TITLE   TO   A  "WATERr-COTTRS]^ ;    ITS  NATURE  AND   EX- 
TENT;   HOW  CONVEYED,  RESERVED,  ACQUIRED,  OR  EXTINGUISHED. 


1.   Cannot  be  taken   without  compensa- 
tion, for  public  uses. 

6.  By  what  terms  conveyed  or  devised. 
12.  A  qualified  right  may  be  transferred. 
14  Conflicting  rights  of  several  owners. 


17.  Exception  or  reservation  in  a  convey- 
ance. 

27.  Parol  agreement ;  license ;  acquies- 
cence, &c. 

30.  Extinguishment — unity  of  possession- 
title  by  prescription. 


1.  The  right  to  a  water-course  is  z.  freehold  right,  and,  therefore,  like 
other  property,  it  cannot  be  constitutionally  taken  from  the  owner  for 
public  uses,  without  an  adequate  compensation.(a)     {Supra,  ch.  69.) 

water  was  more  than  sufficient  for  the  use  of  the  mill,  the  defendant,  as  the  servant  of  J  J, 
diverted  small  and  reasonable  quantities  of  the  water  for  the  irrigation  of  those  closes,  which 
excepting  such  small  quantities  as  were  absorbed  and  used  in  the  irrigation,  were  returned 
into  the  stream  above  the  mill,  &c.  The  plea  then  averred,  that  the  diversion  was  not  con- 
tinuous, but  intermittent,  that  the  quantities  of  water  absorbed  and  lost  were  very  small 
and  uiiappreciable,  and  that  the  diversion  caused  no  damage  or  impediment  to  the  plaintiff's 
mill.  To  this  plea  the  plaintiff  replied  de  injwria.  At  the  trial,  the  judge,  in  directing  the 
jury  on  this  plea,  told  them  that  he  felt  great  difficulty  in  affixing  a  legal  meaning  to  the 
term  "unappreciable,"  but  suggested  that  it  might  mean  "so  inconsiderable  aa  to  be  inca- 
pable of  value  or  price ;''  and  the  defendant  obtained  a  verdict  generally."  The  court  inclined 
to  think  this  interpretation  of  the  word  "unappreciable"  erroneous,  but,  considering  the  de- 
fendant was  entitled  to  succeed  on  the  general  issue,  refused  to  set  aside  the  verdict,  if  he 
would  consent  to  its  being  entered  for  the  plaintiff  on  the  special  plea.     lb. 

(a)  A  corporation  was  authorized  by  charter  to  make  sluices,  locks,  and  dams  on  a  river, 
for  the  passage  of  rafts  and  boats  payiug  toll,  and  provision  was  made  for  compensation  to 
parties  damaged.  The  corporation  erected  certain  dams,  &c.,  and  leased  for  twenty-five 
years  certain  premises  upon  which  in  part  they  erected  another  dam,  with  a  sluice  and  locks, 
and  occupied  under  the  lease  for  thirty-one  years.  No  damages  for  these  premises  were 
ever  claimed  or  assessed  under  the  charter.  Held,  that  these,  as  well  as  the  other  parts  of 
the  works,  must  be  considered  as  erected  and  maintained  by  virtue  of  the  charter,  and  right-  ■ 
fully  existing  there  as  the  property  of  the  corporation,  after  their  occupation  under  the  lease 
terminated ;  that  they  were  entitled  only  to  such  use  and  appropriation  of  the  water,  as 
might  be  necessary  for  the  full  and  convenient  operation  of  ihe  works  authorized  by  the 
charter,  for  which,  and  the  damage  from  the  erection  of  dams,  sluices  and  locks  only,  would 
the  riparian  proprietors  be  entitled  to  compensation ;  that  the  riparian  proprietors  might 
use  the  surplus  in  any  manner  (m  which  they  might  use  the  water  if  no  works  existed)  not 
inconsistent  with  the  full  and  convenient  use  of  that  to  which  the  corporation  were  entitled, 
and  not  injurious  to  their  works ;  and  that  the  corporation  gained  no  claim  to  the  surplus, 
by  using  it  for  more  than  twenty  years,  by  virtue  of  the  lease.  Green  v.  Hancock,  31 
Maine,  42. 

A  person,  under  the  authority  of  the  legislature,  has  a  right  to  erect  a  dam  upon  a  stream 
in  which  he  is  interested,  as  a  tenant  in  common ;  but  not  so  as  to  encroach  upon  the  rights 
of  others.     Moffett  v.  Brewer,  1  Greene,  348. 

Where  a  canal  company,  under  the  authority  of  their  charter,  erected  their  canal  on  the 
land  of  A,  in  a  way  to  throw  back  the  water  of  a  natural  water-course  on  the  land  of  B,  the 
latter  is  entitled  to  an  action  for  the  nuisance.     Delaware,  &c.  v.  Lee,  2  New  Jer.  243. 

A  purchaser  of  a  tract  of  government  land,  which  has  on  it  a  mill  and  dam,  which  cause 
the  water  of  a  stream  running  through  it  to  overflow  other  public  lands,  the  entry  being 
made  and  a  patent  received  in  the  usual  form ;  has  no  right  to  continue  the  dam  so  as  to 
overflow  such  other  lands,  after  they  have  been  entered  by  individuals.  Wilcoxou  v. 
McGhee,  12  111.  381. 

A  railway  was  constructed  across  certain  lowlands  adjoining  the  river  D,  over  which  ,the 
flood-waters  of  that  river  used  to  spread  themselves.  These  lowlands  were  separated  from 
the  plaintiff's  lands  by  a  bank,  constructed  under  certain  drainage  acts,  which  protected  the 
plaintiff's  lands  from  floods.  By  the  construction  of  thfe  railway  without  sufficient  openings, 
the  flood-waters  could  not  spread  themselves  as  formerly,  but  were  penned  up  and  flowed 
over  the  bank  upon  the  plaintiff's  lands.    There  was  no  express  clause  in  their  act,  obliging 
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2.  An  act  of  the  legislature  empowered  the  trustees  of  a  village  to 
take  measures  for  supplying  it  with  water,  by  making  reservoirs  and 
conduits  in  the  lands  of  individuals ;  and  "j'jrovided  a  compensation  to 
the  owners  of  land  a,djoining  the  spring  which  was  to  supply  the  water, 
but  not  to  those  who  bordered  upon  the  natural  stream  which  the  spring 
supplied.  Held,  Chancery  would,  by  injunction,  stop  any  proceedings 
to  divert  the  stream,  till  compensation  was  provided  for  the  latter  class 
of  owners.(l) 

3.  So,  it  has  been  said,  that  the  legislature  would  have  no  right  to 
impair  the  property  of  an  individual  in  a  stream  not  navigable,  by 
making  it  navigable,  or  by  applying  it  to  public  use  by  means  of  arti- 
ficial works.  (2) 

4.  An  act  in  New  York,  made  for  establishing  water  communica- 
tion between  the  lakes  and  the  seaboard,  authorized  commissioners  to 
take  and  use  any  "lands,  waters,  and  streams"  necessary  to  the  ob- 
ject in  view,  assessing  the  damage  sustained  by  the  owners  or  parties 
interested  in  such  premiseB.  Under  the  act  the  waters  of  the  Chitteningo 
creek  were  diverted,  upon  which,  by  virtue  of  a  grant  from  the  State, 
private  works  had  been  erected.  Held,  the  owner  of  such  works  was 
entitled  to  damages.(3) 

5.  But  it  has  been  held  in  England,  that  where,  by  means  of  certain 
public  improvements  authorized  by  law,  the  water  of  a  fresh  river  was 
rendered  brackish  and  unfit  for  the  use  of  a  brewery,  which  was  de- 
pendent upon  it  for  a  supply,  and  was,  in  consequence,  afterwards 
abandoned  ;  the. owner  of  the  brewery  was  not  entitled  to  compensa- 
tion, having  proved  no  easement  arising  from  long  use,  nor  any  right 
to  the  water  but  what  was  common  to  all. (4) 

6.  As  the  title  to  water  passes  with  the  land  over  which  it  flows,  so 
it  may  pass  in  connection  with  other  lands  or  buildings,  to  which  the 
use  of  the  water  is  necessary  or  incident.(5)(ffl) 

7.  Thus,  where  the  owner  of  a  house  and  adjoining  land  lays  a  con- 
duit and  pipes  in  the  latter  for  the  use  of  the  former,  through  which 
water  is  conveyed  to  the  house  ;  and  then  sells  the  house  and  appur- 
tenances, excepting  the  land  ;  the  purchaser  is  entitled  to  the  conduit 
and  pipes,  and  m^y  enter  the  land,  and  either  repair  them,  or  lay  new 
ones.(6) 

8.  The  devise  of  a  mill,  with  the  appurtenances,  passes   both  the 

fl)  Grardner  v.  Newburgh,  2  John.  01m.  Goldfinch,  1  B.  &  C.  205 ;  Rex  v.  Commra. 
162.  I  &o,  12  B.  477  ;  Scales  o.  Pickering,  4  Bing. 

(2)  Canal,    &o.  v.   People,   5  Wend.    423.  ^48.) 

(See  Piatt  «.  Johnson,  17  John.  195.)  j      (5)  See  Nitzel  v.  Paschall,  3  Rawle,  76  ; 

(3)  Jennings;  6  Cow.  518.  |  Dyer  v.  Depui,  5  Whar.  584. 

(4)  Rex  V.  Directors,  &c.,  12  E.  429.    (See  |      (6)  Nichols  v.  Ohamberlin,  Cro.  Jac.  121. 
Dyson  v.  Collier,  5  B.  &  A:  600  ;  HoUis  v.  i 

the  railway  company  to  make  openings  for  flood-waters  in  that  district,  but  there  was  a 
general  provision,  that  they  should  make  openings  when  the  railway  crossed  any  public 
drains,  embankments,  or  works  in  any  drainage  district.  Held,  although  they  might  not  be 
compellable  by  mandamus  to  make  openings  for  the  flood-waters  in  that  district,  yet  an 
action  would  lie  against  the  company  for  the  injury  to  the  plaintiff's  lands.  Lawrence  v. 
Great  Northern,  kc,  4  Bng.  L.  &  Bqu.  265. 

(a)  But  not  by  parol.  Thus,  previous  to  a  sale  of  land  to  the  plaintiff,  the  vendor  said  to 
him,  that  tlie  defendant  bad  no  right  to  flow  the  land,  and  afterwards  conveyed  the  land  to 
the  plaintiff  with  covenants  of  warranty.  Held,  in  the  absence  of  fraud,  the  verbal  state- 
ments were  merged  in  the  covenants.    Sargent  v.  Gutterson,  13  N.  H,  467. 
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water  and  the  piece  of  land  used  in  connection  with  such  mill.  So,  a 
conveyance  in  this  form  has  been  held  to  pass  the  water  privileges, 
though  accompanied  by  araeclaration  of  the  grantor  that  he  neither 
bought  nor  sold  ihe  latter.  So,  the  use  of  a  head  of  water  or  a  race- 
way, connected  with  and  necessary  to  a  mill,  passes  by  a  deed  of  the 
latter ;  as,  for  instance,  where  it  is  conveyed  by  metes  and  bounds, 
excluding  the  race,  which  runs  along  the  bank  of  the  stream  and 
empties  into  it  upon  other  land  of  the  grantor.  So  also,  the  right  of 
flowing  tlie  grantor's  lands,  so  far  as  they  have  been  used  to  be  flowed. 
But  where  a  way  has  been  immemorially  used  to  a  mill,  a  conveyance 
of  the  latter,  with  the  appurtenances,  does  not  pass  the  soil  of  the  for- 
mer.(l) 

9.  Although  it  is  the  general  rule  of  law  that  land  cannot  pass  as 
appurtenant  to  land,  yet  it  is  said  by  Judge  Story,  that  both  in  com- 
mon sense  and  legal  interpretation,  a  mill  does  not  mean  merely  the 
building  in  which  the  business  is  carried  on,  but  includes  the  site,  dam, 
and  other  things  annexed  to  the  freehold,  necessary  to  its  beneficial 
enjoyment.(2}(a)  So,  where  a  testator  devises  pieces  of  property  as  mill- 
seats  and  for  purposes  of  mills,  he  gives,  with  each  piece  of  property,  a 
water  power,  and  the  gift  of  the  water  is  as  permanent  as  the  gift  of 
the  land.(3) 

10.  But  it  has  been  held  in  Maine,  that  the  conveyance  of  a  mill,  eo 
nomine,  passes  no  land  except  that  covered  by  the  building,  and  over- 
hung by  its  projections.(4)(Z>) 


(1)  Blaines  v.  Chambers,  1  S.  &  B.  169; 
Blake  v.  Clark,  6  Greeul.  436 ;  Pickeriiig  ». 
Staples,  5  S.  &  R.  107  ;  Wetmore  v.  White, 
2  Gaines's  Gas.  87  ;  New  Ipswich,  &c.  v. 
Bachelder,  3  N.  H.  190.  (See  10  S.  &  R.  63 ; 
Hall  V.  Benner,  1  Penns.  402  ;  Leonard  v. 
White.  1  Mass.  6 ;)  Raokley  v.  Sprague,  5 
Shepl.'281. 


(2)  Whitney  v.  O'Iney,  3  Mas.  280.  See 
Dryden  v.  Jefferson,  18  Pick.  385  ;  Bard  well 
V.  Ames,  22  Pick.  333;  Ashley  v.  Rase,  18, 
268. 

(3)  Matter  of  Water  Commissioners,  4  Kdw. 
Ch.  545. 

(4)  Blake  v.  Clark,  6  Oreenl.  436. 


(a)  The  ease  was  one  of  devise,  but  these  remarks  were  made  as  equally  applicable  to  a 
grant. 

(ft  So,  in  Massachusetts,  by  a  grant  of  a  mill,  the  land  under  the  mill,  and  land  adjacent 
thereto,  so  far  as  necessary  to  its  use,  and  commonly  used  with  it,  arid  no  further,  will  pass 
bT  implication.  So,  of  an  exception  of  a  mill  from  a  grant  of  land.  Porbush  v.  Lombard, 
13  Met.  109. 

A  conveyance  of  land,  with  the  buildings  thereon,  except  the  brick  factory,  does  not  pass 
the  land  under,  or  the-  privilege  appurtenant  to,  such  factory.  Allen  v.  Scott,  21  Pick.  25. 
A  granted  to  B,  by  deed,  a  tract  of  land,  bounded  on  all  sides  by  the  lands  of  persons  named, 
excepting  therefrom  "the  mills  and  water-privileges"  then  owned  by  A.  At  the  time  of  this 
grant,  about  an  acre  of  land  lay  common  and  unfenced,  as  a  mill  yard,  and  was  used  for 
putting  timber  thereon,  and  for  passing  and  repassing  to  and  from  the  mills,  but  part  of  that 
acre  was  afterwards  used,  by  the  owners  of  the  mills,  for  a  garden,  and  for  the  site  of  build- 
ings not  connected  with  the  mills.  Held,  the  latter  land  was  not  within  the  exception.  Por- 
bush V.  Lombard,  3  Met.  109.  Where  A  grants  to  B  the  right  of  building  a  dam  on  A's 
laud,  to  carry  water  through  a  race  to  B's.mill,  and  a  dam  is  made,  but  insufficient  for  the 
purpose,  B  may  erect  a  new  dam  and  race,  and  use  such  land  as  is  necessary  for  this  pur- 
pose.    Connell  v.  Brookbart,  4  B.  Monr.  584, 

A,  the  owner  of  land,  with  a  mill-privilege,  grist-mill,  and  dam  thereon,  made  an  oral 
agreement,  with  B  and  C,  to  build  a  saw-mill  on  said  land  and  dam,  one  half  by  A,  and  the 
other  half  by  B  and  C,  and  to  use  the  same  jointly,  until  it  should  run  down.  The  saw- 
mill was  built  and  used,  according  to  said  agreement,  for  several  years,  when  A  conveyed 
to  D  his  land,  grist-mill,  and  dam,  "and  also  one-half  the  saw-mill,  with  all  the  appurtenan- 
ces and  privileges  to  the  said  half  saw-mill  belonging ;  the  said  saw-mill,  being  in  common 
and  undivided  with  B  and  C,  owners  of  the  other  half,  who  have  the  privilege  of  using  the 
same,  in  equal  shares  with  the  said  D,  untU  it  shall  run  down.     D  conveyed  to  B  the 
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11.  A  grant  of  water,  or  a  stream,  or  river,  passes  the  fishery,  and  also, 
at  least  under  some  circumstances,  the  right  to  a  perpetual  use  of  the 
%yater  for  hydraulic  purposes.  The  latter  principle  is  stated  as  unques- 
tionable, where  the  language  of  the  deed  indicates  some  natural  or  lixed 
boundary  to  the  water,  as,  for  instance,  "  a  certain  part  of  a  stream  on 
Turkey  Eiver,  so  called ;  viz.,  beginning  at  the  mouth  of  Great  Tuikey 
pond,  and  so  extending  to  the  head  of  the  lesser  pond."(l) 

12.  The  owner  of  water  may  grant  a  qualified  use  of  it  for  certain 
times  and  purposes,  or  in  certain  quantities.(a)  The  grant  of  an  undi- 
vided share  in  a  stream  will  not  justify  the  grantee  in  using  it  to  the 
damage  of  others  interested.  The  right  to  the  water  is  indivisible. 
But,  where  two  opposite  owners  agree  to  erect  a  mill  on  the  land  of 
one,  and  apply  the  whole  water  to  it,  this  is  such  an  appropriation  of 
the  water,  that  a  lease  of  the  right  of  one  tenant  will  pass  his  interest  in 
the  water.(2) 

13.  Conveyance  of  land  by  a  corporation,  with  the  privilege  of  draw- 
ing from  a  canal,  through  the  forebay  or  tunnel,  and  through  two  me- 
tallic apertures,  a  certain  quantity  of  water  (measured  by  the  number 
of  inches,)  paying  rent  by  the  inch.  Held,  this  conveyance  authorized 
the  grantee  to  deliver  the  water  from  the  canal  only  in  the  usual  way, 
and  not  to  increase  the  quantity  by  means  of  a  conical  tube  called  an 
ajutage,  although  the  invention  was  known  before  the  grant  to  persons 
skillied  in  hydraulics,  and  to  some  members  of  the  corporation.  Gibson, 
Oh.  J.,  remarked,  that  the  question  was  to  be  determined,  not  by  prin- 
ciples of  science,  but  by  common  experience,  directed  to  the  discovery 
of  intention. (3) 

1'6  a.  The  owner  of  land  through  which  a  stream  of  water  passed, 
erected  thereon  a  grain-mill,  and  raised  near  to  it  a  dam,  to  furnish 
water  power  to  drive  the  mill.  He  erected  another  dam,  farther  up 
the  stream,  to  preserve  water  for  the  use  of  the  mill  below,  and  after- 
wards built  a  shingle-mill  on  the  lower  dam  near  the  grist-mill,  driven 
by  the  same  power.  He  first  granted  to  A  the  grain  mill  and  land 
on  which  it  stood,  "  with  the  privilege  of  drawing  water  from  the  mill 
pond  sufficient  for  this  or  any  other  grist-mill  that  may  be  built  on  .the 
ground  that  this  mill  stands  on,  the  grist-mill  having  the  privilege  of 
drawing  water  over  every  other  machinery  on  the  dam."  He  then 
granted  to  B  the  shingle-mill  and  land  on  which  it  stood,  ''  with  the 
privilege  of  water  sufficient  to  drive  a  shingle-saw  at  all  times,  except 
when  the  water  is  so  low  that  the  grist-mill  will  require  it  all,  and  then 

(1)  Bullen  V.  Runnels,  2  N.  H.  259.  I  212;  Wetmore  v.  "White,  2  Gaines'  Gas.  8T. 

(2)  Tandenburgh  v.  Tan  Bergen,  13  John.  |      (3)  Schuylkill,  &c.  v,  Moore,  2  Whart.  477. 

said  land,  with  all  his  right,  title  and  interest,  in  and  to  the  grist-mill  and  saw-mill  standing 
thereon,  "being  the  same  premises  conveyed  by  A  to  said  D."  A,  after  the  death  of  B  and 
0,  conveyed  to  their  heirs  "one-half  of  a  saw  mill,  being  in  common  and  undivided  with  D, 
and  being  the  same  that  said  A  reserved  to  B  and  0  in  his  deed  to  D."  B  refused  to  permit 
said  heirs  to  use  the  saw-mill,  and  they  brought  a  real  action  to  recover  possession  of  a 
moiety  thereof.  Held,  that  the  deed  I'rom  A  to  D  reserved  to  B  and  0  only  a  life  estate  in 
the  land  on  which  the  saw-mill  stood,  and  that  the  action  could  not  be  maintained.  Curtis 
V.  Gardner,  13  Met.  457.     (See  p.  118.) 

(a)  But  in  grants  of  water  privileges,  that  construction  is  to  be  adopted,  which  gives  the 
grantee  an  unrestricted  rather  than  a  limited  one,  in  cases  of  doubt ;  especially  where  there 
is  no  provision  for  a  forfeiture.  No  restriction  can  safely  be  implied  from  the  relation  of  the 
parties,  from  which  it  might  be  inferred  that  they  did  not  intend  to  enable  each  other  to 
erect  rival  mills.    Ksk  v.  Wilber,  7  Barb.  396. 
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the  shingle-mill  must  stop,  and  not  till  then."     He  afterwards  conveyed 
to  A  the  land  on  which  the  upper  dam  had  been  erected.     Held,  B  ac- 
quired the  right,  to  the  use  of  the  water  from  the  upper  as  well  as  from 
the  lower  dam,  when  it  could  be  taken  without  injury  to  the  rights  pre 
viously  granted  to  A  for  the  use  of  the  grist-mill.(l) 

18  5.  Held,  B  had  the  right  to  draw  water  for  the  use  of  his  shingle-mill, 
whenever  such  drawing  did  not  thereby  injure  B  in  the  use  of  his  grist- 
mill, although,  "  there  were  reasonable  grounds  to  believe  the  water 
would  be  needed  for  the  use  of  the  grist-mill."(2) 

13  c.  Held,  also,  that  when  the  grant  of  the  right  of  water  for  the  use  of 
the  shingle-mill  Was  made  in  express  terms,  the  right  to  use  the  means 
necessary  to  the  enjoyment  of  the  right  was  also  granted,  by  operation 
of  law ;  and  that  B,. therefore,  had  the  right  to  enter  upon  any  land 
then  owned  by  his  grantor,  when  and  where  necessary,  to  enable  hir6 
to  obtain  his  just  supply  of  water.(8) 

18  d.  Where  A  conveyed  to  B  a  certain  water-right,  being  the  sur- 
plus after  supplying  two  runs  of  stones,  for  which  the  right  had  been 
previously  conve3'ed  to  G,  the  right  conveyed  to  B  being  of  water  suf- 
ficient to  carry  five  run  of  stones,  to  be  employed  on  an  equality  with 
three  run  of  stones  to  be  used  by  A,  and  B  subsequently  acquired  four- 
sixths  of  the  right  conveyed  to  C  it  was  held,  that  the  rights  acquired 
from  0  must  be  first  satisfied ;  that  A  was  not  at  liberty  to  use  the 
water  or  suffer  it  to  run  to  waste,  so  as  to  impair  that  right ;  that,  in 
the  surplus,  A  and  B  must  participate  in  the  proportion  of  three  to  five, 
including,  in  the  estimate  of  the  water  used  by  each,  so  much  as  was 
sufi'ered  to  run  to  waste  by  his  negligence,  or  suffering  his  flumes  or 
other  works  to  be  out  of  repair ;  that  A  had  not  the  right,  by  running 
his  mills  in  the  night  time,  in  dry  seasons,  so' to  draw  down  the  surplus 
water  as  not  to  leave  to  B  a  proper  proportion  in  the  day-time  ;  but 
that  B  could  not  complain  of  the  use,  by  A,  in  the  night  time,  of  water 
which  would  otherwise  have  flowed  over  the  dam  and  been  wasted,  pro- 
vided the  water  in  the  pond  was  not  drawn  down  so  as  to  impair  its 
use,  during  the  ordinary  hours  of  using  it  by  B.(4) 

18  e.  A  deed,  expressed  to  be  executed  for  the  purpose  of  having 
the  business  of  a  clothier  carried  on  where  the  grantor  lived,  and  in 
consideration  of  five  shillings,  conveyed  to  the  grantee,  his  heirs  and 
assigns,  the  privilege  of  drawing  from  the  mill-pond,  on  which  the 
grantor  had  a  grist-mill,  ''  water  sufficient  for  carrying  one  fulling-mill 
and  shears  for  one  clothier's  shop,  reserving  always,  in  a  scarcity  of 
water,  sufiicient  to  carry"  the  grantor's  grist-mill ;  habendum  to  the 
grantee,  and  his  heirs  and  assigns,  so  long  as  he  or  they  should  carry 
on  the  clothier's  business,  at  or  near  said  place,  and  should  be  at  one- 
sixth  part  of  the  expense,  of  erecting  and  keeping  in  repair  the  dam 
and  flume  necessary  for  supplying  the  pond  with  water.  Held,  the 
grant  restricted  the  use  of  the  water  for  the  purposes  of  a  fulling-mill 
and  clothier's  works  only,  and  did  not  give  the  right  to  use  the  same 
quantity  of  water  in  carrying  a  carding  machine.(5) 

13/  Held,  also,  that  th6  grantor  and  grantee  did  not  thereby  become 
tenants  in  common  in  the  right  to  use  the  water,  and  that  the  deed  did 


(1)  Elliott).  Shepherd,  25  Maine,  371. 

(2)  lb. 

(3)  lb. 


(4)  Seneca  Woolen  Mills  W.Tillman,  2  Barb. 
Ch.  9. 

(5)  Shed  V.  Leslie,  22  Verm.  498. 
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not  restrict  the  right  of  the  grantor  to  use  the  water,  not  conveyed  to 
the  grantee,  for  other  purposes  than  a  grist-mill.(l) 

13  g.  A  granted  to  B,  by  deed,  a  narrow  strip  of  land,  "  for  the  pur- 
pose of  enabling  the  grantee  to  erect  a  mill-dam  ;"  also  "  the  right  to 
build,  upon  the  land  of  the  grantor,  a  mill  or  factory,  somewhere  near 
the  north-west  corner  of  S  W's  land  ;  and  also  the  right  to  dig  a  canal 
or  trench  from  said  mill-dam  to  such  mill  as  may  be  erected ;  with  the 
right  of  passing  to  and  from  said  mill-dam  and  mill,  over  the  grantor's 
land."  B  built  a  mill-dam  on  said  narrow  strip,  and  also  a  mill  near 
the  north-west  corner  of  S  W's  land,  but  not  on  the  land  of  A,  and  dug 
a  canal  from  said  dam,  partly  through  the  land  of  A,' to  said  mill,  and, 
six  years  afterwards,  entered  upon  A's  lands,  through  which  the  canal 
was  dug,  to  repair  and  clear  out  the  canal.  Held,  that  said  deed  gave 
B  no  right  to  dig  a  canal  through  A's  land,  in  any  other  place  than  that 
designated,  namely,  from  said  mill-dam  to  a  mill  on  A's  land;  and  A 
might  maintain  an  action  of  trespass  against  B,  for  entering  on  A's  land 
to  repair  and  clean  out  the  canal,  even  though  A  had  acquiesced,  for 
six  years,  in  the  building  of  the  mill  and  the  digging  of  the  canal. (2) 

13  h.  County  commissioners  laid  an  aqueduct  from  a  spring,  through 
the  lands  of  several  persons,  to  the  county  buildings,  and  thereby  di- 
verted the  water,  which  before  flowed  to  the  works  of  S.  At  or  about 
the  time  when  the  aqueduct  was  laid,  a  lateral  pipe  was  inserted  in  it, 
and -water  hereby  conveyed  to  said  works;  but  it  did  not  appear  by 
whose  order  or  at  whose  expense  the  pipe  was  thus  inserted.  The  com- 
missioners afterwards  caused  the  pipe  to  be  cut  off,  and  S  was  thereby 
deprived  of  the  use  of  the  water.  S  brought  an  action  against  the  com- 
missioners, alleging,  in  one  count,  that  they,had  diverted  the  water  of  the 
spring,  and,  in  another  count,  that  they  caused  the  pipe  to  be  cut  off  The 
commissioners,  in  their  defence,  gave  in  evidence  a  deed,  executed  after 
the  aqueduct  was  laid,  by  S  and  others,  through  whose  land  it  was  laid, 
in  which  deed  they  recited  that  it  had  been  laid  with  their  consent,  and 
acknowledged  that  they  had  received  full  satisfaction  for  all  damages  oc- 
casioned to  theirseverallands  by  laying  it,  and  in  which  they  also  granted 
to  the  county  the  liberty  of  entering  upon  their  several  lands,  for  the  pur- 
pose of  repairing,  or  relaying,  or  taking'  up  said  aqueduct,  whenever 
the  county  commissioners,  or  any  authorized  agents  of  the  county, 
might  deem  it  necessary  ;  the  county  to  pay  to  the  owners  of  said  lands, 
such  damages  as  should  be  thereafter  occasioned  by  entering  thereon 
for  said  purpose.  Held,  that  this  deed  was  a  grant  to  the  county  of  the 
entire  use  of  the  water  of  the  spring ;  that  the  whole  damages  for  such 
use  had  been  received  by  S ;  that  if  the  pipe  was  inserted  in  the  aque- 
duct before  the  deed  was  executed,  the  right  to  continue  it  was  relin- 
quished by  the  deed ;  that  if  the  pipe  was  inserted  after  the  deed  was 
executed,  it  was  either  a  trespass,  or  was  done  in  pursuance  of  a  parol 
license  of  the  commissioners,  which  was  revocable  and  had  been  re- 
voked ;  and  that,  in  either  case,  the  commissioners  had  a  right  to  cut  off 
the  pipe.(3) 

14.  Where  opposite  owners  own  a  dam  in  common,  and  have  a  right 
to  the  water  alternately,  each  six  months ;  either  may  at  any  time  re- 
pair his  own  flume,  especially  where  the  surplus  water  not  required  by 

(1)  lb.  I      (3)  Stanwood  v.  Kimball,  13  Met.  526, 

(2)  Diokerson  v.  Mixter,  13  Met  217.         | 
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one  belongs  to  the  other.  And  the  party  making  the  repairs  is  not  an- 
swerable for  any  accidental  damage  thereby  occasioned  to  the  other. 
So  the  former,  after  an  unavoidable  accident  in  repairing,  and  to  pre- 
vent great  injury  to  both  parties,  may  raise  the  waste  gate,  and  remove 
the  flash  board  of  the  latter.(l)(a) 

15.  Where  one  mill  is  entitled  only  to  the  surplus  water  after  another 
is  supplied,  the  owner  of  the  former  must  shut  his  gates  in  case  of  a  de- 
ficiency of  water  for  both.  But  if  the  owner  of  the  latter  obstructs  the 
passage  of  the  water  to  the  other  mill,  he  must  remove  the  obstruction 
so  soon  as  his  own  want  is  su_pplied.(2) 

16.  A  was  the  proprietor  of  an  ancient  mill,  ar^d  'a  stream  which  sup- 
plied it,  diverted  from  a  river.  B  owned  other  mills,  with  a  stream 
above,  diverted  from  the  same  river  by  a  head  wear,  and  thence  flow- 
ing through  A's  land  to  B's  mills,  as  appurtenant  thereto.  B  erected 
upon  other  lands,  below  the  lands  of  A,  and  near  the  water-course,  two 
other  mills,  and,  to  obtain  more  water,  enlarged  his  water-course  in  the 
soil  of  A,  and  raised  and  heightened  the  head  wear,  whereby  so  much 
of  the  water  was  diverted  as  to  render  useless  A's  mill.  In  order  to 
settle  the  conflicting  rights  of  the  parties,  A,  in  consideration  of  a  sum 
in  gross,  and  an  annual  rent,  demised  to  B  for  a  certain  term  the  water-, 
course  thus  enlarged,  and  the  right  of  diverting  so  much  water  as  was 
required  for  B's  mills.  Soon  afterwards,  A's  mill  was  destroyed.  The 
term  having  expired,  but  the  party  claiming  under  B  continuing  to  use 
the  water  in  the  same  way  as  before,  the  owner  of  the  land,  on  which 
A's  mill  formerly  stood,  brings  assumpsit  against  him,  for  use  and  occu- 
pation.    Judgment  for  the  plaintifE'.(3) 

17.  A  conveyance  of  land,  a  part  of  which  is  traversed  by  a  water- 
course, may  except  or  reserve  the  bed  of  the  stream,  or  the  whole  or  a 
part  of  the  water  itself;  and  the  exception  or  reservation  will  not  be 
void,  as  repugnant  to  the  preceding  grant.  Thus,  where  one  conveys 
a  tract  of  land,  describing  the  tract,  but  not  mentioning  a  stream  in- 
cluded within  it,  and  then  adds  :  "and  it  is  to  be  understood,  and  it  is 
the  intention  of  this  deed,  to  convey  as  much  of  the  privilege  of  the 
water,  as  shall  be  sufficient  for  the  use  of  a  fulling-mill,  whenever  there 
is  a  sufficiency  therefor ;"  this  is  a  valid  reservation  of  the  surplus 
water.(4)(Z)) 

18.  The  exception,  in  a  lease,  of  a  mill  site,  includes  not  merely  an 


(1)  Boynton  v.  Rees,  9  Pick.  528. 

(2)  Sumner  v.  Fo.ster,  7  Pick.  32. 

(3)  Davis  *.  Morgan,  4  B.  &  C.  8. 


(4)   Sprague  «.  Snow,  4  Pick.    54. 
Adams  v.  Warner,  23  Yerm  392. 


(a)  "Where  land  was  sold  by  public  commissioners,  as  bounding  upon  a  river,  and  was_ 
situated  just  below  a  State  dam  erected  for  a  canal ;  held,  the  purchaser  was  entitled  to  the 
water  privileges  connected  with  the  lots  at  the  time  of  sale,  by  the  natural  flow  of  the  sur- 
plus water  over  the  dam,  so  far  as  the  same  could  be  applied  to  use,  and  to  the  thread  of  the 
river,  not  obstructing  its  navigation ;  and  that  the  commissioners,  therefore,  had  no  right  to 
lease  such  privileges.  Varick  v.  Smith,  9  Paige,  547.  Where  A  conveys  a  mill  to  B,  cove- 
nanting that  the  pond  shall  be,  and  forever  remain,  as  it  is  at  the  time  of  conveyance,  A  and 
others  being  owners  of  the  land  under  such  pond;  the  law  construes  this  into  a  covenant, 
that  such  ovvners  will  not  interfere  with  the  dam,  as  built,  and  the  pond;  not  a  covenant 
against  acts  of  God,  or  acts  of  the  government.  Oldham  v.  Kennedy,  3  iHumph.  260.  A 
conveyance  of  the  ground  on  which  the  abutment  of  a  dam  stands,  with  all  rights,  &o., 
thereto  belonging,  passes  the  whole  water-power  created  by  such  dam.   Wall  v.  Cloud,  lb.  181. 

Ih)  Where  part  of  the  land  conveyed  is  flowed  by  a  dam  of  the  grantor,  there  is  no  im- 
plied reservation  of  the  right  to  flow.  But  a  prior  grantee  of  the  mill  may  claim  such  right 
against  a  grantee  of  the  land.     Hinman  v.  Booth,  21  Wend.  267.     (See  p.  114.) 
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easement,  but  the  soil  of  the  mill  site,  and  all  the  land  necessary  for  the 
pond,  and  for  carrying  on  the  mill.(l) 

19.  Demise  of  a  fulling-mill,  with  a  water-course  and  flood-gates,  with 
an  exception  of  free  liberty  to  the  lessor,  his  heirs,  &c,,  servants  and 
tenants,  at  all  times  at  pleasure  to  divert  the  water  from  the  mill,  for 
watering  all  meadows  which  they  should  think  proper,  and  to  take  up 
and  put  down  all  proper  sluices.  The  profits  of  the  mill  consisted  in 
part  of  water  rents  for  flooding  meadows,  for  water  which  was  wholly 
diverted  from  the  mill.  Held,  the  exception  was  not  repugnant  to  the 
grant,  but  the  heir  of  the  lessor  was  entitled  to  the  water  rents.(2) 

20.  Conveyance  of  a  mill,  dam  and  slip,  reserving  the  right  of  slip- 
ping the  grantor's  own  logs,  free  of  toll.  Held,  the  reservation  created 
a  mere  personal  right,  not  assignable.(3) 

21.  An  exception  of  all  places  which  may  be  found  convenient  for 
erecting  mills  on  a  certain  creek,  applies  only  to  natural,  and  not  to  ar- 
tificial mill  sites.(4) 

22.  A  lease  reserved  all  water-courses,  suitable  for  mills,  with  the 
right  of  erecting  mills  and  other  works  thereon,  with  three  acres  of  land 
adjoining.  Held,  this  amounted  to  a  reservation  of  all  the  mill-seats, 
with  the  three  acres,  and  gave  the  lessor  the  right  to  make  a  location 
at  pleasure  ;  but  that  the  interests  reserved  did  not  pass  by  a  subsequent 
conveyance  of  the  reversion.(5) 

23.  A,  owning  the  bed  of  a  stream,  and  the  land  upon  one  side,  con- 
veyed to  B,  the  owner  on  the  other  side,  one-half  the  bed,  to  the  thread 
of  the  river,  reserving  the  right  to  butt  a  dam  on  both  shores.  Held, 
the  last  clause  was  not  a  good  exception,  which  must  be  of  a  part  of  the 
thing  granted,  but  it  was  effectual  for  the  purpose  intended,  as  an  es- 
toppel or  implied  covenant;  an^  amounted  to  a  mutual  covenant,  that 
each  party  should  have  the  right  to  butt  a  dam  upon  the  shore  of  the 
other.  It  was  also  held,  that  the  deed  gave  the  grantor  no  greater  right 
to  use  the  water  than  the  grantee,  notwithstanding  a  reservation  of  a 
right  to  use  the  water  from  any  dam  erected  by  the  latter,  upon  his  pay- 
ing an  adequate  proportion  of  its  cost.(6) 

24.  Lease  by  indenture  from  A  to  B  of  a  woollen  factory,  reserving 
the  right  to  erect  a  machine  shop- near  it,  and  connect  the  machinery 
therein  with  the  wheel  in  the  factory ;  and  in  case  there  shall  not,  at 
any  time,  be  water  sufficient  to  carry  the  works  of  the  factory  and  ma- 
chine shop  together,  the  lessor  is  to  connect  his  works  with  the  wheel 
of  the  factory,  so  as  to  use  only  so  much  water  as  is  suflScient  to  carry 
the  wheel  of  the  factory  at  speed.  Held,  A  could  not  exercise  his  re- 
served right  of  connecting  the  machinery  of  his  shop  with  the  wheel  of 
the  factory,  until  B  had  drawn  water  enough  to  drive  the  machinery  of 
the  factory  at  speed.(7) 


(1)  Jackson  v.  Yermilyea,  6  Cow.  617. 

(2)  Lambert  v.  Bennett,  3  Smith,  84. 

(3)  Wadsworth  v.  Smith,  2  Fairf.  278. 

(4)  Jackson  ».  Lawrence,  11  John.  191. 


(5)  Russell  V.  Soott,  9  Cow.  279. 

(6)  Case  v.  Haight,  3  "Wend.  632. 

(7)  Hatch  V.  "White,  22  Pick.  518. 


The  extent  of  an  exception,  in  a  deed  conveying  mills  and  water  privileges,  of  "  the 
privileges  of  one-half  of  the  bark-mill  owned  by"  csrtaiu  third  persons,  is  to  be  determined 
by  ascertaining  the  extent  of  the  title  which  such  third  persons  had  to  the  water  at  the 
time  for  the  use  of  th.e  bark-mill.     Rogers  v.  Bancroft,  20  Verm.  250. 

Where  tenants  in  common  of  mills  and  water-privilege,  execute  partition  deeds  at  the 
same  time,  each  to  the  other,  the  deeds  are  to  be  taken  as  one  instrument;  and  any  grant  or  limi- 
tation of  the  use  of  water,  contained  in  either,  is  to  be  treated  as  binding  on  both  the  par- 
ties aiud  those  claiming  under  them.    lb. 
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25.  A  reservation  may  sometimes  be  implied  ;  as  where  the  river,  or 
an  island  therein,  has  been  previously  granted. (1) 

26.  A  mortgaged  to  B,  for  a  large  consideration,  a  strip  of  land,  in- 
cluding mills,  and  running  along  a  river.  He  afterwards  sold  a  small 
portion  of  the  land  to  C  for  a  mill,  &c.,  and  obtained  from  B,  for  a  no- 
minal consideration,  a  grant  or  release  of  this  portion,  described  as, 
"  beginning  at  the  end  of  a  dam,  running  up  the  river  two  rods,  and  so 
round  to  the  bank  of  the  river."  Held,  the  release  had  merely  the 
effect  of  an  exception  to  the  mortgage,  and  did  not  relinquish  a  right 
in  the  stream  to  the  thread  of  the  river,  which  would  destroy  the  value 
ofB'smills.(2) 

27.  The  question  as  to  the  effect  of  a  license  has  sometimes  been  raised 
in  connection  with  water-courses.  Thus,  A,  being  the  owner  of  a  mill, 
made  a  parol  agreement  with  B,  an  owner  of  neighboring  land,  by  which 
B  allowed  him,  for  a  consideration,  to  fix  a  tunnel  or  goit  into  the 
grpund,  with  stone  work,,  for  the  purpose  of  conveying  water  to  A's 
mill.  B  helped  in  making  the  tunnel,  under  A's  directions.  A  after- 
wards tendered  the  consideration,  but  B  refused  it,  forbade  the  continu- 
ance of  the  tunnel,  and  obstructed  it.  In  an  actibn  on  the  case  of  A 
against  B,  held,  the  agreement  was  a  mere  license,  at  any  time  revoca- 
ble.(3) 

28.  Where  one  by  deed  conveys  a  water-course  by  courses  and  dis- 
tances, a  subsequent  parol  agreement  to  vary  the  route  of  it  is  valid,  if 
executed. (4) 

29.  In  Pennsylvania,  a  parol  license  to  use  a  water-course  for  a  mill 
has  been  so  far  held  valid,  even  though  made  without  consi'deration, 
that  it  cannot  be  revoked  after  the  mill  has  been  actually  ere'cted.  The 
part  performance  is  held  equivalent  to.a  formal  conveyanoe.  The  ex- 
pending money  or  labor,  in  consequence  of  the  license,  has  the  effect  of 
turning  such  license  into  an  agreement.  Hence,  not  only  may  damages 
be  recovered  at  law,  for  a  diversion  of  the  water ;  but  a  specific  perform- 
ance of  the  contract  decreed  in  equity,  where  damages  would  be  an  in- 
adequate compensation.  With  regard  to  the  duration  of  such  license, 
it  must  depend  upon  the  nature  of  the  property  to  which  it  is  accessory. 
If  the  mill  is  of  a  permanent  description,  the  license  shall  also  be  per- 
manent, and  continue  in  force,  notwithstanding  the  destruction  or  de- 
cay of  the  original  building,  and  may  be  revived  in  use  upon  its  re- 
erection.  But  if  the  building  is  a  saw-mill,  the  use  of  which  must 
depend  upon  fluctuating  circumstances,  such  as  the  supply  of  timber, 
the  parties  are  supposed  to  have  contemplated  a  temporary  use.(5)  So 
where  a  license  is  given  to  erect  a  dam  for  a  temporary  purpose,  it  ter- 
minates with  the  decay  of  the  dam.(6)  In  the  same  State  it  is  held,  that 
a  parol  license  to  abut  a  dam  against  another's  land  may  be  revoked 
before  anything  is  done  towards  its  execution.(7)  It  has  been  held,  that 
•even  the  silent  acquiescence  of  one  party,  entitled  to  a  water-course,  in 
its  diversion  by  another,  will  debar  the  former  from  an  action  for  dama- 
ges, though  he  is  thereby  subjected  to  great  expense.  And  equity  will 
grant  an  injunction  against  such  action.(8)     In  Maryland,  where  A 


(1)  Lunt  V.  Holland,  U  Mass.  151. 

(2)  Hatch  V.  Dwight,  17  Mass.  289. 

(3)  Fentiman  v.  Smith,  4  E.  lOf. 

(4)  Le  Eevre  v.  Same,  4  S.  &  R.  241. 


(5)  Reriok  v.  Kern,  14  S.  &  R.  26T. 

(6)  Hepburn  v.  McDoVell,  IT  S.  &  R.  383. 

(7)  Baidelman  v.  Foulk,  5  Watts,  308. 

(8)  2  Equ.  Abr.  522. 
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licenses  B,  by  a  conntermandable  license,  to  divert  a  stream  whicli  runs 
through  the  land  of  both,  and  the  license  is  executed  by  B,  A  cannot 
be  restored  to  his  original  rights,  except  by  tendering  to  B  the  amount 
of  the  expense  incurred  by  him.  By  such  license,  and  its  execution 
by  B,  the  right  of  A  to  the  flow  of  the  stream  in  its  original  channel 
is  extinct,  and  is  no  longer  appurtenant  to  the  land.(l) 

29  a.  A  granted  a  license  to  B,  to  flow  water  firom  B's  land  by  a 
ditch  through  A's  land.  Held,  this  license  gave  B  no  right  to  increase 
the  quantity  of  water  so  flowed,  either  by  clearing  more  land,  or  by 
cutting  more  ditches,  or  enlargiug  those  already  dug ;  neither  had  B  a 
right  to  turn  a  part  of  the  water  through  another  person's  land,  and 
then  turn  a  new  stream  through  A's  land. (a) 

30.  The  right  of  using  a  water-course,  like  other  easements,  may  be 
extinguished  by  unity  of  possession.  Thus,  it  is  said,  it  A  owns  above, 
and  B  below,  on  the  same  stream,  and  B  acquires  the  right  of  having 
the  water  flow  to  his  land  through  A's,  and  then  A  purchased  B's 
land,  and  diverts  the  water  into  its  natural  channel,  0,  a  purchaser 'of 
B's  land  from  A,  cannot  claim  the  artificial  channel,  because  it  was  ex- 
tinguished by  unity  of  'possession.(3) 

31.  In  this  case  it  is  to  be  observed,  that  at  the  time  of  the  sale  to  C, 
the  artificial  channel  was  no  longer  in  use.  And  it 'seems  the  mere 
union  of  the  two  rights  in  one  person  would  be  insufl&cient,  without 
such  disuse,  to  effect  an  extinguishment.  Thus,  in  an  old  case,  where 
A  owned  a  tenement,  to  which  there  was  an  ancient  gutter  through  the 
tenement  of  B,  and,  having  purchased  the  latter  tenement,  sold  the  for- 
mer to  C,  it  was  held,  that  the  gutter  was  not  extinguished;  though  it 
would  have  been,  had  A,  after  the  purchase  from  B,  destroyed  or  sev- 
ered it.  So  where  one  constructs  pipes  through  his  land,  to  convey 
water  to  his  house,  which  he  afterwards  sells,  with  the  appurtenances, 
reserving  the  land,  or  reserves,  selling  the  land,  the  right  to  the  pipes 
is  not  extinguished,  but  passes  to  the  purchaser  in  the  one  case,  or  re- 
mains in  the  seller  in  the  other.  Otherwise,  had  the  pipes  been  cut  off 
before  the  conveyance.(4) 

32.  A  owns  a  mill  above,  and  B  a  mill  below,  on  one  stream,  the 
latter  mill  having  a  dam  which  obstructs  the  free  use  of  the  former.  B 
lowers  his  dam  two  feet,  at  which  height  it  remains  thirty-eight  years, 
and  does  not  obstruct  the  mill  above.  B  sells  the  lower  mill  to  A, 
who  conveys  it  to  C.  Held,  the  right  of  raising  the  dam  two  feet,  and 
of  back  flowing,  was  gone.(5) 

33.  There  can  be  no  adverse  enjoyment  of  water,  where  the  same 
person  owns  the  land  over  which  it  flows,  and  that  which  is  benefitted 
by  the  use  of  it. 

.34.  A  conducted  water  from  the  land  of  B  to  his  own,  and,  having 
used  it  for  less  than  the  period  of  prescription,  in  a  certain  way,  sold 
his  land  to  B,  who,  in  a  few  days,  reconveyed  to  A.  A  subsequently 
used  the  water  as  before,  for  a  period  which,  added  to  the  former  use, 
made  up  the  time  of  prescription.  Held,  A  gained  no  prescriptive 
title.(6) 


(1)  Addison  v.  Hack,  2  Gill,  221. 

(2)  Carter  v.  Page,  8  Ired.  190. 

(3)  Angell,  n-2. 

(4;  Surry  v.  Pigott,  Latch,  153;  Sury  v. 
Pigot,  Poph.  166;  Nicholas  v.  Cliamberlain, 


Cro.  Jac.  121 ;  (Morris  v.  Bdginton,  3  Taun. 
24.) 

(5)  Hazard  v.  Robinson,  3  Mas.  112. 

(6)  Manning  v.  Smith,  6  Conn.  289. 
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34  a.  Where  an  estate,  out  of  which  a  mill  privilege  has  been  carved, 
becomes  united  in  ownership  with  other  estates  below,  the  owner  of 
both  may  convey  different  rights  and  privileges  from  what  were  before 
attached  to  either  estate;  but  in  conveying  either  to  different _and  new 
persons,  any  change  in  the  privileges  made  appurtenant  to  each  must 
distinctly  appear,  or  each  will  be  presumed  to  exist  as  before  the  junc- 
tion of  the  estates,(l) 

85.  The  principle  of  extinguishment  by  unity  of  possession  applies 
only  to  artificial  channels,  the  right  to  which  depends  on  prescription ; 
and  not  to  a  natural  water-course,  existing  ex  jure  naturce.{2) 

36.  After  possession  of  a  water-course  for  sixty  years,  one  may  have 
a  bill  in  equity  against  a  mortgagee  who  has  foreclosed,  to  quiet  his 
title,  without  having  established  his  right  at  law.(3) 

37.  In  Massachusetts,  at  the  first  settlement  of  the  town  of  Con- 
cord, a  century  and  a  half  before  action  brought,  a  small  stream  was  re- 
served for  the  use  of  the  mill.  The  stream  had  for  sixty  years  been 
used  by  a  mill  of  the  plaintiff,  and  the  defendant,  through  whose  land 
it  naturally  flowed,  diverted  and  wasted  the  water.  Held,  the  plain- 
tiff had  a  right  by  prescription.(4) 

38.  Mr.  Angell  says,  whatever  period  of  time  the  statute  of  limita- 
tions may  prescribe  for  enforcing  a  right  of  entry,  an  adverse  enjoy- 
ment of  a  water-course  in  any  particular  manner,  for  such  period,  will 
be  presumptive  evidence  of  a  grant.  This  doctrine  was  first  laid  down 
as  law  in  England,  in  the  year  1761,  in  the  case  of  Lewis  v.  Price,  at 
Nisi  Prius.(5) 

39.  Occasional  interruptions  of  the  use  of  a  water-course  will  not  al- 
ways be  conclusive  of  a  superior  right  to  control  and  limit  the  entire 
use  at  discretion.  The  nature,  object  and  value,  of  the  use  are  very 
material  to  explain  and  qualify  the  effect  of  such  interruptions.  For 
instance,  it  is  not  to  be  presumed,  that  valuable  mills  will  be  erected, 
to  be  fed  by  an  artificial  canal  from  a  river,  and  the  stream  be  indis- 
pensable for  such  mills,  and  yet  that  another  person  has  such  a  title 
to  the  stream,  that  he  may  cut  off,  diminish,  or  suspend  it  at  pleasure; 
but,  if  there  should  not  be  water  enough  for  the  progressive  wants  of 
all,  the  riparian  proprietor  should  reserve  to  himself  the  right  of  future 
exclusive  appropriation.  In  such  cases,  reasonable  presumption  must 
be  made  from  equivocal  acts.  The  interruptions  may  arise,  from  re- 
sistance to  an  attempt  by  the  canal  owner  to  extend  the  reach  of  his 
dam  into  the  stream,  for  the  purpose  of  appropriating  more  water,  or 
from  a  desire  to  prevent  undue  waste  in  dry  seasons,  to  the  injury  of 
the  riparian  proprietor.  But  the  consent  ot  a  mill-owner,  to  an  exclu- 
sive appropriation  of  the  water  by  such  proprietor  at  his  pleasure,  will 
never  be  presumed  without  the , strongest  evidence.(6) 

40.  A,  being  tenant  for  life  of  land  upon  a  stream,  with  power  to 
make  a  jointure,  which  he  exercised,  licensed  B  to  construct  a  wear  in 
the  stream  upon  A's  land,  for  the  purpose  of  watering  B's  meadows. 
A  and  the  jointress  having  occupied  52  years  from  the  license;  after 


(1)  Perry  v.  Parker,  1  "W.  &  M.  280. 

(2)  Surry  v.  Pigott,  Poph.  166. 

(3)  Bush  V.  'Western,  Prec.  Cha.  530; 
(Duke  V.  Girdler,  lb.  531;  HiUary  v.  "Waller, 
12  Vea.  261;  Pinch  v.  Resbridger,  2  Tern. 
390.) 


(4)  Sullivan  on  Land  T.  2'73. 

(5)  Angell  on  W.  0.  '!l;  Ricard  v.  Wil- 
liams, 7  Wheat.  59 ;   2  Wras.  Saun.  115. 

(6)  Ang.  85 ;  Tyler  v.  Wilkinson,  4  Mas. 
404. 
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the  death  of  the  latter,  C,  the  tenant  of  A's  land,  diverted  the  water 
from  the  wear.  In  an  action  by  the  tenant  of  B's  farm  against  0,  held, 
0  was  not  bound  by  the  adverse  user  during  the  lives  of  A  and  the 
jointress.(l) 

41.  A  prescriptive  right  may  be  acquired  to  the  flow  of  the  water 
in  a  particular  artificial  channel,  even  though  it  is  neither  actually  used, 
nor  necessary  for  the  mill  erected.  It  is  sufficient,  that  the  water  has 
been  accustomed  to  flow  in  this  course  for  twenty  years.(2) 

42.  The  ordinary  prescriptive  title  to  a  water-course  can  be  gained 
only  against  individuals,  not  against  the  public.  Hence,  the  exclusive 
use  of  a  river  for  twenty  years  will  not  debar  the  public  from  using  it 
as  a  highway,  even  though  during  that  time  it  has  been  in  a  condition 
wholly  unfit  for  such  purpose.  To  affect  the  public  right  of  naviga- 
tion, there  must  be  either  a  legislative  act,  or  an  enjoyment  so  very 
long  continued  as  to  raise  a  presumption  of  one.  (3) 

43.  One  may  gain  a  right,  (in  Pennsylvania,)  to  abut  his  dam  upon 
another's  land,  by  an  actual  possession  of  it  for  that  purpose  for 
twenty-one  years.(4) 


CHAPTER  LXXI. 

"WATER-COURSES,  ETC.      FIOWAGE. 


1.  General  rule. 

4.  Applies  to  land  below,  as  well -as  that 

above. 

5.  Right  of  flowing  an  incorporeal  heredit- 

ament— how  acquired. 
7.  Right  of  election. 


9.  License — when  no  defence. 
11.  Construction  of  particular  grants   and 

reservations. 
18.  Prescriptive  right. 
26.  Unity  of  possession — extinguishment. 


1.  Where  a  stream,  by  the  act  or  neglect  of  the  owner,  is  made  to 
overfiow  adjoining  land,  this  is  an  actionable  injury  ;  and  the  law  pre- 
sumes damage.  Thus,  if  this  consequence  arises  from  the  neglect  to 
scour  a  ditch,(a)  an  action  lies.(6)     So,  where  one  digs  a  ditch,  where- 


(1)  Bradbury  ii.  Grinsell,  2   Wms.  Saun. 
175  d. 

(2)  Tyler  v.  Willjingon,  4  Mas.  405. 

(3)  Weld  V.  Hornby,  7  B.  195  ;  Johnston 
V.  Irwin,  3  S.  &  R.  292  ;  Carter  v.  Murcot,  4 


Burr.  2163  ;  Nimmo  v.  Com.,  4  Hen.  &  M.  57  ; 
Stoughton  V.  Baker,  4  Mass.  522  ;  Vdoght  ». 
Winch,  2  B.  &  A.  662  ;  Challser  v.  Dickinson, 
1  Conn.  382. 
(4)  Beidelman  v.  Foulk,  5  Watts,  308. 


(a)  Where  a  ditch  is  the  boundary  between  adjoining  proprietors,  one  of  whom  is  entitled 
to  clean  it  out;  he  has  no  right  to  remove  a  fence,  standing  partly  on  the  land  of  the  other, 
unless  absolutely  necessary  in  order  to  clean  the  ditch.    Johnson  v.  Hannahan,  3  Strobh.  426. 

(6)  One  whose  land  is  flowed  unlawfully  has  an  election  of  remedies.  He  may  bring  his 
action  for  damages,  or  he  may  abate  the  nuisance  without  suit.  If  he  take  the  latter  course, 
he  must  proceed  in  n,  reasonable  manner.  The  ordinary  pleas  to  an  action  of  trespass, 
founded  on  the  exercise  of  such  alleged  right,  set  forth  in  substance  that  the  defendant,  or 
those  under  whom  he  acted,  had  the  right  to  protect  their  possessions,  and  that  the  acts 
were  done  necessarily  in  the  exercise  of  the  right,  or  with  as  little  damage  as  possible.  But 
he  need  not  abate  the  nuisance  in  the  manner  most  convenient  for  the  other  party.  Great 
Falls  Co.  V.  Worster,  15  N.  H.  412. 

Where  an  owner  of  land,  flowed  by  a  dam,  said  to  another  person,  that  he  gave  him  "  all 
the  power  that  he  might  lawfiilly  have  to  draw  the  water  raised  by  said  dam  off  from  his 
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by  water  flows  from  his  brewery  to  an  old  clay  pit  in  the  brick  yard 
oftlieplaintiff.(l)(a) 

2.  In  an  ancient  case,  the  cause  of  action  alleged  was,  that  the 
defendant  raised  his  pond,  and  thereby  flooded  the  plaintifl''s  meadow, 
and  the  plaintiff  recovered.  So,  where  the  plaintiff  complafned  of 
the  defendant  for  stopping  water  incessanter  decurrente  by  his  land, 
whereby  the  plaintiff's  land  was  drowned,  and  his  grass  rotted;  the 
plaintiff  prevailed. (2) 

3.  Where  the  land  of  one  person  is  overflowed  through  the  act  of 
another,  the  former  may  erect  any  obstruction  which  may  be  neces- 
sary to  keep  off  the  water,  and  will  not  be  answerable  for  damages 
thereby  occasioned  to  the  wrong-doer.  But  he  cannot  lawfully  cause 
damage  to  third  persons  by  such  erection.(3)(6) 


(1)  3  Bl.  Com.  211 ;  Shaw  v.  Cummiskey, 
1  Pick.  76  ;  Woodman  v.  Tufts,  9  N.  H.  88. 

(2)  Gilbert's  case,  Godb.  59  ;  Brent  v.  Had- 
don,  Cro.  Jao.  556  ;  Lev.  193  ;  Ang.  61,  62  ; 
Sir  Neil,  &c.  v.  Earl,  &o.,  3  Bligh,  414 


(3)  Merritt  v.  Parker,  1  Coxe,  460  ;  Rex  v. 
Thraflford,  Ang.  107;  'Williams  v.  Gale,  3 
Har.  &  J.  231. 


land,"  the  court  cannot  say  that  this  does  not  constitute  such  person  his  servant  or  agent  to 
abate  the  nuisance.  It  might  be  submitted  as  a  question  for  the  jury,  on  the  whole  evi- 
dence, whether  or  not  such  authority  was  in  fact  given,  depending  upon  the  intent  of  the 
party  making  the  declaration.    Such  a  right  is  not  assignable.     lb. 

(t/.)  A,  being  the  owner  of  a  house,  and  B  his  tenant,  0,  owner  of  the  adjoining  premises, 
allowed  a  drain  or  water-course  to  become  obstructed,  and  flow  back  upon  A's  house.  Held, 
A  might  maintain  an  action,  though  B  allowed  a  wall  to  fall  into  and  obstruct  the  ditch, 
and  0  repaired  as  soon  as  lie  had  notice.     Bell  v.  Twentyman,  1  Ad.  &  El.  (N.  S.)  766. 

But  where,  during  a  portion  of  the  time  for  which  damage  was  claimed  for  flowage  of  the 
plaintiff's  laud,  the  plaintiff  was  in  possession,  a'nd  for  the  remaining  period  had  leased  to  a 
tenant,  it  was  held,  that  the  plaintiff  could  not  recover  for  any  injury  to  his  reversion,  unless 
he  declared  specifically  therefor,  but  only  for  such  time  as  be  was  actually  in  possession  of 
the  premises,  while  they  were  not  under  lease.     Davis  v.  Jewett,  13  N.  H.  88. 

An  injury  to  a  reversionary  interest  must  be  so  alleged  in  the  declaration.     lb. 

So  all  objections  to  the  plaintiff's  title,  in  an  action  on  the  case  for  flowage,  are  waived 
by  one  who  attempts  to  show  title  under  the  plaintiff's  ancestor  ;  and,  after  his  attempt  has 
been  defeated  by  the  verdict,  of  a  jury,  it  is  too  late  for  him  to  say  that  the  title  is  defect- 
ive. 

The  plaintiff's  possession  of  part  of  the  land  flowed  is,  by  construction,  held  to  be  posses- 
sion of  the  whole,  and  sufficient  to  put  the  defendant  to  proof  of  justification.  Mims  v. 
"Weathersbee,  2  Strobh.  184. 

A  mill  owner  below  has  no  right  so  to  raise  the  stream,  as  to  prevent  the  water  of  an 
owner  above  from  readily  flowing  away  from  his  mill,  and  thereby  obstruct  its  operation. 
Nor  is  it  any  justification  for  such  an  injury,  that  the  mill  above  obstructs  a  navigable  river, 
and  is,  therefore,  a  public  nuisance.  And  where  A  first  erects  a  dam  below,  of  an  adequate 
height  for  the  common  state  of  the  water,  and  B  then  builds  a  mill  above,  A  has  no  right  to 
raise  his  dam  by  means  of  flash  boards  to  a  level  with  the  bottom  of  the  wheel  of  B.  But 
if  A  owns  on  one  side  of  the  stream,  and  B  on  the  other,  and  also  on  both  sides  below,  and 
the  former  runs  a  dam  wholly  across,  B  may  rightfully  raise  the  water  below.  Aldred's 
case,  9  Rep.  59;  1  B.  &  A.  258;  Butz  v.  Ihrie,  1  Rawle,  218  ;  Sherwood  v.  Burr,  4  Day, 
244;  Stildsv.  Hooker,  7  Cow.  266;  Hepburn  v.  McDowell,  17  S.  &  R.  383;  Sumner  v. 
Tileston,  7  Pick.  198  ;  Gilman  v.  Tilton,  5  N.  H.  232 ;  Hodges  v.  Raymond,  9  Mass,  316; 
■Wright  V.  Howard,  1  Sim.  &  Stu.  203  ;  9  Eng.  Law  Jour.  66. 

As  the  mere  diversion  of  the  water  by  an  owner  above  is  an  injury  to  the  owner  below, 
though  the  latter  has  not  actually  used  it  for  mill  purposes ;  so,  also,  the  causing  of  back 
water,  or  increasing  the  quantity  of  water  on  his  land,  is  an  injury  to  an  owner  above, 
although  he  has  erected  no  mill,  and  suffers  no  actual  damage.  Merritt  v.  Parker,  1  Coxe, 
460  ;  Pastorius  v.  Fisher,  1  Rawle,  27. 

(6)  Upon  a  similar  principle,  when  a  drain  is  made  to  discharge  itself  upon  private  land, 
without  the  owner's  consent,  and  he  has  not  acquiesced  for  twenty  years,  he  is  not  liable  to 
an  action  at  law,  nor  to  the  process  prescribed  by  the  mill  act,  for  raising  a  mill-dam  on  his 
land,  and  thereby  obstructing  the  drain  and  flowing  the  oelliirs  connected  with  it.  Cotton 
v.  Pooasset,  &c.,  13  Met.  429. 
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4.  It  is  no  less  an  actionable  injury  to  flow,  or  otherwise  injure, 
land  below,  than  land  above ;  as,  for  instance,  to  detain  the  water 
unreasonably,  and  then  discharge  it,  in  such  quantity,  and  with  such 
force,  as  to  damage  the  bank  below.(l)  One  tenant  in  common  has  no 
right,  By  means  of  a  claim  upon  land  belonging  to  him  alone,  to  flow 
the  land  owned  in  common,  without  consent  of  the  others.  They  have 
the  same  rights  and  remedies,  as  if  they  were  sole  owners. (2) 

5.  The  right  to  flow  land  by  back  water  is  an  incorporeal  heredita- 
ment,(a)  and  may  be  acquired  by  grant,  the  terms  of  which  will  be  the 
measure  of  the  ];ight.(6)  It  may  also  be  reserved  in  a  sale  of  the  land, 
and  extinguished  by  unity  of  possession. (3) 

6.  Where,  by  virtue  of  an  early,  unlimited  grant,  land  has  been 
long  flowed  to  a  certain  extent,  this  extent  will  be  held  the  measure 
of  tbe  right,' and  cannot  lawfully  be  exceeded. (4) 

7.  Where  the  grant  is  such  as  to  require  an  election  by  the  grantee, 
in  order  to  vest  an  interest ;  this  must  be  made  in  the  life  of  the 
parties. 

.  8.  A  granted  to  B  a  mill,  with  the  ground  and  stream  belonging  to 
it,  and  also  liberty  to  erect  another  mill  in  any  other  place  on  the 
stream  with  the  same  privileges.  A  subsequently  conveys  to  0  land 
on  tbe  same  river.  B  having  died,  without  electing  another  mill 
site ;  held,  although  he  in  his  life  might  have  done  it,  and  thereby 
gained  the  right  of  flowing  C's  land,  B's  heirs  or  assigns  could  not  do 
it  after  his  death. (5) 

9.  One  cannot  justify  the  flowing  of  land,  in  an  action  for  a  private 
nuisance,  under  license  from  the  town  in  which  the  land  lies.(6) 

iO.  The  proprietors  of  a  township  voted  to  give  lands  and  money  to 
any  one  who  would  build  and  maintain  mills  upon  certain  land.  A 
complied  with  these  terras ;  and  his  mills  flowed  the  lands  of  individual 
proprietors,  owned  in  severalty  at  the  time  of  the  vote.  Held,  the  vote 
was  no  justification  of  such  flowing,  though  more  than  forty  years  had 
expired  since  the  mills  were  built,  and  no  damages  had  been  claimed.(7) 

11.  Where  the  owner  of  a  mill  and  dam,  and  of  land  flowed  thereby, 
sells  the  former,  with  all  privileges  and  appurtenances;  the  grantee 
has  a  right  to  flow  the  land  by  raising  the  usual  head  of  water.(8) 

(1)  Merritt  v.  Brinkerhoff,  11  John.   306;        (4)  1  Swift's  Sya.  86. 

"Williams  v.  Morland,  2  B.  &  0.  910;  Sliaw  (5)  Vandenburgh  v.  Van  Bergen,  13  John. 

V.  Cummiskey,  7  Pick.  16.  212. 

(2)  Great  Falls,  &o.  v.  Worcester,  15  N.  H.  (6)  Nichols  v.  Pixly,  1  Root,  129. 
412.  (7)  Stevens  v.  Morse,  5  Greenl.  -26. 

(3)  Pearson  v.  Tenny,  3  Dane,  14 ;  Thomp-  (8)  Hathorn  v.  Stinson,  1  Eairf.  224. 
sou  V.  Gregory,  4  John.  81;  Hazard  v.  Rob- 
inson, 3  Mas.  272. 


(a)  So,  a  right  granted  to  convey  vfater  through  land  of  the  grantor,  by  a  race  to  the  mill 
of  the  grantee,  is  an  incorporeal  hereditament.  And  for  an  injury  to  such  right,  trespass 
v^ill  not  lie.     Baer  v.  Martin,  8  Blackf.  317. 

(6)  It  is  an  easement,  which  may  be  attached  by  the  grantee  to  his  lands  as  an  incidence 
or  appurtenance.     Morgan  v.  Mason,  20  Ohio,  401. 

When  the  water  is  taken  from  such  dam  to  the  lands  of  the  grantee  by  means  of  a  race, 
and  a  mill  built  thereon,  a  judgment  subsequently  rendered  against  the  grantee  attaches  as 
a  lien,  not  only  upon  the  land,  but  also  upon  the  easement,  which  has  become  a  part  thereof, 
and  a  sale  of  the  land  with  the  mill,  under  such  judgment,  carries  with  it  the  full  benefit  of 
the  easement,  also.    lb. 

So,  although  the  description  of  the  land  in  the  levy  is  by  metes  and  bounds,  and  the  ease- 
ment not  expressly  described  or  alluded  to,  in  such  levy ;  upon  the  principle,  that  it  attaches 
to  the  land  and  mill,  as  part  thereof.    lb. 
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12.  A  was  owner  of  one  mill  above,  and  another  below,  a  bridge ; 
and  conveyed  the  latter  to  B,  with  a  right  "  to  make  and  maintain  a 
dam,  to  accommodate  "  such  mill,  of  a  certain  height.  B  repaired  and 
rebuilt,  with  some  alteration,  an  old  dam,  which  satisfied  these  terms ; 
and  afterwards  built  another  dam  below  the  bridge,  of  the  same  height, 
which  threw  more  water  into  his  pond,  and  injured  the  other  mill. 
Held,  B  had  a  right  to  maintain  only  one  dam,  and  not  to  erect  a  new 
one.(l)  '. 

13.  A  conveyed  to  B  a  meadow,  with  a  covenant  that  he  might  use 
the  surplus  water  after  supplying  a  mill;  which  mill  A  afterwards  con- 
veyed to  C,  with  notice  of  the  prior  sale.  C  obstructed  the  water-course, 
apparently  for  the  purpose  of  compelling  B  to  convey  the  meadow  to 
him.  In  an  action  by  B,  the  court  recommended  that  G  should  secure 
the  enjoyment  of  the  water-course  to  B  by  ideed,  which  C  Refused.  B's 
counsel  then  filed  a  writing,  binding  him  to  release  the  damages  u6on 
receiving  such  deed.  The  jury,  being  so  advised,  returned  a  veraict 
for  the  value  of  the  meadow. (2)  / 

13  a.  Where  a  patent  for  land,  upon  which  stood  a  mill  and  dam, 
whereby  adjoining  public  lands  were  overflowed,  was  issued  in  the 
usual  form,  it  was  held,  that  the  right  to  overflow  such  adjoining  lands 
was  not  annexed  to  the  grant,  as  an  appurtenance,  by  any  natural  or 
legal  necessity. (3) 

14.  A  and  B,  being  joint  tenants  of  land,' and  a  grist-mill"  and  dam 
thereupon,  in  1788  made  partition,  A  taking  on§-third  and  B  two- 
thirds.  In  1791,  B  built  a  saw-miJl  on  his  own'  lanC",  which  was  sup- 
plied from  the  grist-mill  pond  by  a  trough  in  the  dari;.  By  means  of 
the  dam  of  B's  mill,  A's  land  was  flowed,  and,  in  1797,  the  question 
was  left  to  referees,  who  awarded,  that  the  dam  should  remain  as  it 
was,  and  if,  in  a  common  season,  it  flowed  A's  land  mere  than  at  the 
time  of  partition,  B  should  pay  damages.  A  and  B  exlpressly  agreed 
in  writing  to  abide  by  the  award.  In  1 807,  B  quit-cl'aimed  to  A  all 
his  interest  in  the  grist  mill,  with  its  privileges ;  but  he  afterwards 
kept  up  the  dam,  and  thereby  overflowed  A's  land.  In  an  action  for 
this  injury,  held,  B  had  no  right  thus  to  use  the  wr/cer  for  the  purpose 
of  carrying  his  saw-mill. (4) 

15.  A,  owning  on  one  side  of  a  stream,  granted  to  B,  the  opposite 
owner,  a  right  to  build  and  keep  up  a  dam  across  the  stream,  about 
sixty  rods  below  A's  mills.  The  dam  was'  built  more  than  sixty  rods 
below,  and  afterwards,  without  any  objection  by  A,  was  removed 
higher  up,  but  still  not  within  the  specified  distance.  Held,  such  re- 
moval should  be  presumed  to  be  within  the  intent  of  the  parties.(5) 

16.  Where  a  deed  contains  an  exception  of  a  mill  site,  the  grantor 
retains  not  a  mere  easement  but  the  soil  atself,  and  the  right  of  neces- 
sary flowage ;  both  as  against  the  gfahtee,  and  all  claiming  under 
him.(6) 

17.  A,  B  and  C  owned  land  upon  which  was  a  mill,  carried  by 
placing  a  dam  across  a  brook,  with  all  the  land  covered  by  the  water 
of  the  pond  thus  raised.  The  mill  and  dam  having  existed  more  than 
thirty  years,  partition  was  made  by  mutual  releases,  assigning  the  mill 


(1)  Baker  v.  Sanderson,  3  Pick.  348. 

(2)  4  DaU.  14,1. 

(3)  Wilooxon  V.  McGhee,  12  III.  381. 


(4)  'Watroua  v.  Watrous,  3  Conn.  315. 

(5)  Boynton  v.  Rees,  8  Pick.  329. 

(6)  Jackson  v.  Vermilyea,  6  Cow.  611. 
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to  A,  and  a  part  of  the  land  covered  by  the  mill  pond  to  B,  with  the 
words — "  brook  to  remain  lor  the  use  of  the  mills,  as  heretofore,  for- 
ever." Held,  A  had  the  right  of  flowing  the  land  of  B,  as  far  as  it  had 
been  usually  flowed  by  previous  dams,  and  not  merely  the  right  to  use 
the  water  for  his  mill.  The  volume  of  the  brook  having  been  for 
many  years  artificially  increased,  for  the  use  of  the  mills,  the  words 
above  quoted  meant,  that  it  was  so  to  remain  forever.  The  soil  passed 
to  B,  A  reserving  a  right  to  cover  a  portion  of  it  with  water.  Or,  if 
the  provision  could  not  operate  as  a  reservation,  B  might  be  considered 
as  estopped  by  the  acceptance  of  his  deed  to  demand  damages,  or  as 
having  given  A  a  license  to  flow.  The  brook  was  not  to  remain  as  it 
was  at  the  time  of  partition,  when  the  dam  was  depressed  by  decay  or 
otherwise,  but  the  latter  might  be  put  into  its  original  and  finished 
state.(l) 

18.  We  have  already  considered  (ch.  70)  the  subject  of  an  adverse 
right  to  a  water-course,  acquired  by  prescription,  or  the  use  of  it  for 
twenty  years.  The  general  rule  upon  the  subject  is  of  course  applica- 
ble to  the  raising  of  a  stream  beyond  its  natural  height,  and  thereby 
injuring  an  owner  above,  either  by  flowage  or  otherwise. 

19.  Although  the  height,  to  which  an  owner  below  may  raise  the 
water,  must  be  measured  by  the  use  ;  it  is  held  that  the  time  for  which 
he  may  keep  it  up  is  not  thus  limited. (2) 

20.  Where  the  land  of  one  adjoining  owner  has  been  so  situated,  as 
not  to  be  injuriously  affected  by  the  artificial  flow  of  the  water  caused 
by  another ;  no  presumption  of  a  grant  arises,  and  no  prescriptive  title 
is  acquired,-  by  a  use  for  twenty  years. 

21.  A,  an  owner  upon  a  stream,  diverted  the  water  by  a  channel, 
through  the  banks  of  which  the  water  percolated,  and  passed  into 
the  soil  of  B.  B  afterwards  erected  a  house,  the  foundation  of  which 
being  sunk  below  the  soil,  the  water  became  injurious.  Held,  A  could 
no  longer  j ustify  filling  his  channel. (8) 

22.  A  owning  a  mill  below,  and  B  a  mill  above,  A  was  accustomed, 
when  the  water  was  low,  to  raise  his  dam  by  flash  boards;  but,  within 
twentj'  years  from  the  erection  of  B's  mill,  had  been  often  ordered,  and 
always  consented,  to  take  them  down,  never  claiming,  and  even  ex- 
pressly disclaiming,  the  right  to  maintain  them  to  the  injury  of  B. 
Held,  these  facts  were  sufficient  to  repel  any  prescriptive  claim  on  the 
part  of  A.(4) 

23.  Where  the  grantor  of  a  mill  reserves  a  privilege  in  his  deed,  it 
will  not  be  lost  by  mere  lapse  of  time,  without  some  default,  negli- 
gence or  acquiescence  on  bis  part.  Thus,  a  right  reserved  to  raise  the 
water  of  a  dam,  to  be  built  upon  the  grantor's  land,  not  injuring  the 
mill  granted,  may  be  exercised  thirty  years  after  the  grant.(5)  (See 
ch.  60,  sees.  8,  9.)    , 

24.  It  has  been  hehl,  in  Englajid,  that  the  incumbent  of  a  church  is 
not  bound  by  the  existence  for  twenty  years,  during  the  time  of  his 
predecessor,  of  a  headstock,  whereby  the  church  lands  are  flowed  ;  for 
he  would  not  be  bound  by  the  grant  of  his  predecessor.     The  facts, 


(1)  Viokerie  v.  Buawell,  1  Shepl.  289. 

(2)  Alder  v.  Savill,  5  Taun.  454;  Stiles'!;. 
Hooker,  7  Cow.  266;  Russell  v.  Soott,  9 
Cow.  219. 


(3)  Cooper  v.  Barber,  3  Taun.  99. 

(4)  Sumner  v.  Tileaton,  7  Pick.  198. 

(5)  Butz  u.  Ihrie,  1  Rawle,  218. 
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however,  are  evidence  of  an  ancieni  grant,  unless  the  commencement  of 
the  ejection  is  shown. (1) 

25.  Where  one  liable  to  damages  for  flowing  land  acquires  a  title  to 
such  land,  the  right  to  recover  damages  is  extinguished,  and  cannot  be 
renewed  by  a  subsequent  severance  of  the  unity  of  title.(2) 
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1.  General  remarks. 

2.  Statutes  in  New  England. 
24.  In  tho  Middle  States. 


28. 
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In  the  Southern  States. 
In  the  Western  States. 


1.  In  most  of  the  States,  the  subject  of  mills  is  regulated  by  statutes. 
These  chiefly  relate  to  flowage,  which  was  considered  in  the  last  chapter. 
'Their  general  purjsort  is,  to  authorize  the  erection  of  dams,  which  over- 
flow adjoining  lands.  The  practice  of  conferring  such  authority  origi- 
nated, in  Massachusetts,  at  an  early  period,  (I7lb,)  when  land  was  of 
little  value,  and  grist  and  saw  mills  were  much  wanted.  It  is  said,  that 
so  great  importance  was  then  attached  to  mills,  for  the  supply  of  food 
and  of  building  materials,  that  mill  sites  were  sometimes  appropriated 
from  common  lands  by  vote  of  tlje  proprietors,  and  often  exempted 
from  taxation.  They  were  treated  as  public  easements,  and  as  of  com- 
mon convenience  and  necessity.  However  justifiable,  in  early  times, 
upon  this  ground,  was  the  appropriation  of  private  property,  or  its 
subjection  to  injury,  without  consent  of  the  owner;  it  has  been  con- 
tended, that  the  statutes  in  question  are  now  an  unjustifiable  inter- 
ference with  individual  rights.  Mr.  Angell  remarks,  that  those  whose 
opinions  are  entitled  to  the  highest  respect  have  questioned  the  consti- 
tutionality of  the  statutes  of  Massachusetts  and  Rhode  Island,  which 
authorize  A  to  overflow  the  land  df  B,  though  the  damages  are  to  be 
estimated  by  a  jury,  and  compensation  afforded  accordingly.  The 
ground  which  he  suggests  is,  that  although  manufacturing  establish- 
ments, for  whose  encouragement  these  provisions  are  made,  are  a  pub- 
lic benefit;  yet  the  constitution,  in  allowing  private  propertj'  to-be  ta- 
ken for  public  uses,  contemplates  those  uses  only  which  are  direct  and 
immediate,  .such  as  roads,  canals,  &c.  Judge  Parker  thought,  that  the 
Massachusetts  Statute  was  incautiously  copied  from  the  ancient  colo- 
nial and  provincial  acts,  which  were  passed  when  the  use  of  mills,  i'rora 
the  scarcity  of  them,  bore  a  much  greater  value,  compared  to  the  land 
used  for  the  purposes  of  agriculture-,  than, at  present.(3) 

2.  In  Massachusetts,(4)  any  person  may  erect  and  maintain  a  mill  and 
a  dam  upon  and  across  a  stream  not  navigable,  upon  certain  conditions. 
No  dam  shall  be  erected,  to  the  injury  of  any  lawful  mill  above  or  below, 


(1)  Wall  V.  Nixon,  3  Smith,  316. 

(2)  Hathorn  v.  Stinson,  1  Pairf.   224. 

(3)  Amer.    Jurist,   2,  30;  Ang.  on  W.  C. 
118  ;  (3  Dane,  17  ;)  Ang.  on  W.  C.  39,  n.  3d 


ed. ;  Stowell  v.  Plagg,  11  Mass.   368 ;  Eitch 
V.  Stevens,  4  Met.  428. 

(4)  Mass.  Rev.  St.  676-82  ;  St.  1840,  168  ; 
1841,   190. 
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or  of  any  mill  site,  on  which  a  mill  or  dam  has  been  lawfullj  built  and 
used,  unless  the  right  to  a  mill  there  has  been  abandoned  or  otherwise 
lost.(a)  Any  person,  whose  land  has  been  overflowed,  or  injured,  by 
means  of  a  dam,  within  three  years,  may  obtain  compensation  therefor 
by  a  prescribed  form  of  complaint.  Persons  thus  injured,  whether 
owning  their  lands  jointly  or  separately,  may  join  as  parties  in  one  com- 
plaint.(6)  A  trial  is  first  had  upon  the  pleadings,  as  in  other  actions, 
and,  if  the  issue  is  decided  for  the  complainant,(c)  or,  in  case  of  default, 
the  court  issue  a  warrant  for  a  jury  to  estimate  the  damages.  In 
making  such  estimate,  they  are  to  regard  the  injury  done  to  other  land 
of  the  party,  as  well  as  that  overflowed,  and  also  any  benefit  which  he 
derives  from  the  flowing.  The  complainant  has  judgment  and  execu- 
tion for  the  damages  assessed.  Where  the  complaint  alleges,  that  the 
dam  is  raised  higher,  or  kept  closed  longer,  than  it  ought  to  be ;  the 
verdict  shall  pass  upon  these  points.  The  jury  shall  assess  the  future 
annual  damage  to  be  canised  by  the  dam,  and  also  a  sum  in  gross  for 
the  whole  injury;  which  last  the  complainant,  within  three  months, 
may  elect  upon  record  to  receive,  and  which,  within  three  months  from 
such  election,  the  respondent  shall  pay,  in  order  to  avail  himself  of  the 
provisions  of  the  act.  The  damages  shall  be  a  lien  upon  the  mill  and 
dam,  with  their  appurtenances,  and  the  land  under  and  adjoining  the 
same,  and  used  therewith,  from  the  filing  of  the  complaint,  for  any 
sum  due  within  three  years  previous.  An  action  of  assumpsit  or  debt 
lies  against  the  owner  or  occupant  of  the  mill  for  the  time  being,  to  re- 
cover the  damages  for  not  more  than  three  years.((^)     The  execution,  if 

(a)  By  a  late  act,  (1841,  184,)  no  mill-dam  shall  be  erected  or  raised  to  the  injury  of  a 
mill-site  on  the  same  stream,  which  has  been  occupied  by  the  owner,  if  the  latter, within  rea- 
sonable time  after  commencing  his  occupation,  complete  or  put  in  operation  a  mill,  for  which 
the  water  is  applied.  By  Sts.  1849,  517,  the  erection  or  maintaining  of  a  dam,  within  or 
without  the  State,  whereby  the  party  knowingly  causes  a  river,  &c.,  to  be  raised,  so  as  to 
flow  upon  or  injure  a  mill  belonging  to  a  citizen,  without  right,  is  made  a  misdemeanor. 
But  not  where  the  courts  have  jurisdiction  to  abate  such  dam. 

By  Sts.  1854,  52,  county  commissioners  may  order  dams  dangerous  to  property  to  be  al- 
tered or  repaired,  and  may  remove  the  dam  of  an  owner  not  complying  with  such  order,  or 
alter  it  at  his  expense. 

(b)  Where  several  complaints,  by  different  complainants,  are  pending  at  the  same  time, 
it  is  the  duty  of  the  court  to  cause  all  the  complaints  to  be  considered  and  determined  by 
the  same  jury.  The  more  correct  and  proper  course,  in  such  a  case,  is  to  issue  only  one  war- 
rant, reciting  the  several  ca.ses;  but,. if  separate  warrants  are  issued,  the  sheriflf  should  re- 
gard them  as  a  joint  warrant,  and  cause  the  several  cases  to  be  tried  together  by  the  same 
jury.     Richardson  v.  Curtis,   2  Gush.  341. 

(c)  All  matters,  which  may  be  pleaded  in  bar  of  the  complaint,  are  conclusively  settled 
agauist  the  respondent,  by  a  verdict  for  the  complainant,  on  an  issue  tried  at  the  bar 
of  the  court;  and  tlie  respondent  cannot  give  any  of  those  matters  in  evidence  to  a  sheritf 'a 
jury,  empanelled  to  appraise  the  damage.     Charles  v.  Potter,  10  Met.  37. 

Tlie  question,  whether  a  complainant  has  sustained  damage,  cannot  be  tried  by  a  jury  at 
the  bar  of  the  court,  but  is  open  to  the  sheriff's  jury,  who  view  the  land.     lb. 

if  the  owner  sells  and  conveys  the  land,  before  he  has  proceeded  against  the  mill  owner, 
he  may  afterwards  maintain  a  complaint,  and  have  a  jury  to  assess  the  damages.  AValker 
V.  Oxford,  &c.,  10  Met.  203. 

After  a  verdict  for  annual  damages,  allowed  and  recorded,  the  action  lies,  although  the 
mill  and  dam  are  destroyed;  provided  the  owner  has  not  abandoned  his  mill  priyilege.  Ful- 
ler V.  French,   10  Met.  359. 

(d)  See  Filch  v.  Stevens,  4  Met,  436 ;  Hunt  v.  Whitney,  lb.  603.  This  remedy  is  not 
cumulative,  but  is  substituted  for,  and  takes  away  the  common  law  remedy  by  an  action  of 
debt  on  the  judgment.  It  can  only  be  brought  against  the  owner  or  occupant  of  the  mill, 
and  the  declaration  must  so  allege.     Leland  v.  Woodbury,  4  Cush.  245. 

A  mortgagee,  who  enters  and  causes  a  tenant  in  possession  under  a  parol  lease  from  the 
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not  otherwise  satisfied,  may  be  levied  upon  the  premises,  which  shall 
be  subject  to  redemption  within  a  year,  on  payment  of  the  purchase- 
money,  with  12  per  cent,  interest.  No  action  at  common  law  shall  be 
brought  for  the  erection,  &c.,  of  a  mill  or  dam.  If  either  party  is  dis- 
satisfied with  the  annual  compensation,  a  new  complaint,  after  one 
month  from  the  falling  due  of  the  last  annual  payment,  may  be 
brought  to  alter  it,  .or  to  assess  a  gross  amount — the  latter  only  after 
the  lapse  of  ten  years,  if  the  complainant  did  not  before  elect  gross 
damages.  Within  the  month,  the  owner  of  the  dam,  &c.,  may  tender, 
in  writing,  to  the  owner  of  the  land,  an  increased  compensation  ;  or  the 
latter  may,  in  writing,  offer  to  receive  a  reduced  compensation  ;  and  if 
the  latter,  upon  a  complaint  filed  by  him,  fail  to  recover  more  than  the 
amount  offered,  or  if  the  former,  upon  a  complaint  filed  by  him,  fail  to 
reduce  the  sum  below  the  amount  offered ;  in  either  case,  the  complain- 
ant recovers  no  costs,'  but  the  respondent  recovers  costs.  The  offer  may 
be  made  to  the  tenant  of  the  mill,  &c.,  or  of  the  land ;  but  no  agree- 
ment, founded  thereon,  shall  bind  the  owner,  ujiless  he  assent  to  it. 
An  agreement  between  the  parties,  if  a  memorandum  of  it  be  recorded 
in  the  clerk's  office,  shall  fix  the  future  damages,  like  a  judgment.  A 
verdict  against  a  complainant  is  no  bar  to  new  complaint  for  subse- 
quent damages.  The  respondent  may  tender  a  sum  in  court,  with  the 
same  effect  upon  the  respective  rights  of  the  parties,  as  in  ordinary 
cases  of  tender.  If  accepted,  the  sum  tendered  shall  be  the  measure  of 
future  damages. 

8.  In  the  same  State,(l)  where  a  mill,  or  the  dam  and  the  appurte- 
nances thereof,  owned  by  several  persons,  require  repairing  or  rebuilding, 
a  majority  in  interest  of  the  proprietors,  after  all  of  them  have  been 
summoned  to  attend  a  meeting  for  this  object,  may  repair  or  re- 
build ;  and  they  shall  have  a  lien  upon  the  profits  of  the  mill,  as  well 
as  a  personal  claim,  against  the  other  owners,  for  their  share  of  the  ex- 
penses. If  any  share  is  owned  for  life  or  for  years,  the  expense  is  ap- 
portioned upon  the  particular  tenant,  and  the  reversioner,  &c.,  accord- 
ing to  the  value  of  their  interest ;  and  the  profits  may  be  retained 
against  the  latter  when  he  comes  into  possession,  notwithstanding  any 
limitation  by  the  lapse  of  time.  A  mortgagee  is  considered  as  an  owner ; 
but  the  mortgagor  is  also  liable,  for  all  that  is  not  recovered  from  the 
former,  if  an  action  be  brought  before  foreclosure'.  A  tenant  in  tail  is 
regarded  as  a  tenant  in  fee-simple.  One  owner  may  recover  from  an- 
other in  assumpsit ;  and,  if  more  than  one  are  indebted,  a  bill  in  equity 
lies,  in  which  all  equitable  apportionments  shall  be  made.  These  pro- 
visions shall  not  affect  any  express  contract.(a) 

(1)  Mass.  Eev.  Stat.  682-4. 

mortgagor,  to  attorn,  is  an  occupant,  although  ho  does  not  enter  for  the  purpose  of  fore- 
closing.    Abbot  T.  Upham,  13  Met.  172. 

So,  a  mortgagee  of  a  mill,  mill-dam  and  privilege,  who  has  taken  and  kept  possession  for 
condition  broken.     Fuller  v.  French,   10  Met.  359. 

(a)  The  owners  of  different  mills  upon  one  stream  having  agreed  to  pay  the  several  sums 
subscribed  by  them  to  raise  a  reservoir  for  their  mills;  held,  they  thereby  became  liable  to 
eaoli  other  to  contribute  to  the  expenses  necessarily  incident  thereto,  including  damages 
thereby  caused  by  flowage;  and,  though  one  of  the  owners  conveyed  his  right  in  his  mill 
and  in  the  reservoir,  before  judgment  against  the  owners  of  the  reservoir,  by  a  land  owner, 
for  gross  damages ;  yet  he  was  liable  to  the  other  owners^for  his  proportion  of  such  dama- 
ges, according  to  his  interest  in  the  reservoir  at  the  time  of  subscription.  Dodge  v.  'Wilkin- 
son, 3  Met  292. 
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i.  The  toll  for  grinding  shall  not  exceed  one-sixteenth  of  the 
grain.(l) 

5.  Several  decisions  have  been  made,  in  construction  of  statutory 
provisions,  substantially  conformable  to  those  above  stated. 

6.  It  was  held,  (and  this  principle  is  now  incorporated  into  the  sta- 
tute,) that  the  right  of  flowage  could  not  be  exercised  to  the  injury  of  a 
prior  mill-site,  not  absolutely  abandoned. (2) 

7.  The  statute  does  not  provide  for  acquiring  a  property  in  the  land 
of  another  ;  but  merely  super-adds  the  right  of  flowing  land,  upon  com- 
pensation, by  those  who  have  legally  obtained  a  right  to  "build  the 
mill.(3) 

8.  It  has  been  held,  (and  this  is  now  also  expressly  provided,)  that 
the  statutory  remedy  has  the  effect  to  take  away  the  right  of  bringing 
a  common  law  action,  except  in  the  case  where  the  owner  of  the  dam 
fails  to  give  security  for  the  damages,  as  required  by  the  act,  (a  provi- 
sion now  superseded  by  the  original  lien  acquired  on  filing  the  com- 
plaint,) or  where  he  flows  at  a  season  which  the  verdict  declares  to  be 
unsuitable.  This  construction  is  not  open  to  the  objection  of  unconsti- 
tutionality, in  depriving  the  citizen  of  a  remedy  for  a  wrong  actually 
done  him  ;  because  it  merely  substitutes  one  process  for  another.(4) 

9.  It  has  been  further  held,  that  a  recovery  in  a  common  law  action 
is  no  bar  to  a  complaint  for  subsequent  flowage  by  the  same  dam.  So 
a  judgment,  upon  complaint,  that  the  complainant  has  suffered  no  dam- 
age, is  predicated  upon  the  state  of  things  at  the  time,  and  does  not  bar 
a  subsequent  process.  Otherwise,  where  some  dum,ages  are  recovered ; 
in  which  case  no  other  complaint  lies,  except  for  an  increase  or  reduO' 
tion  of  damages,  according  to  the  statute,  and  one  founded  upon  the 
prior  j  udgment.(5) 

10.  Where  the  water  is  raised  higher,  or  kept  up  longer,  than  the 
verdict  authorizes,  an  action  at  common  law  may  be  brought.  But  if, 
after  the  height  of  a  dam  and  the  time  of  flowing  had  been  fixed  by  a 
judgment,  the  mill  owner  should  erect  new  mills,  or  introduce  new 
machinery,  requiring  a  greater  head  of  water ;  he  would  probably  be 
authorized  to  raise  his  dam  to  the  necessary  height ;  and  the  remedy 
would  be  a  new  complaint  under  the  statute.  For  the  merits  of  such 
a  case  could  not  hav^  been  before  considered ;  and  the  parties  ought 
not  to  be  bound  by  the  verdict.(6) 

11.  Complaint  for  flowing  land  ten  years.  Plea,  that  the  complain- 
ant ought  not  to  have  a  jury  to  estimate  the  damages  for  a  part  of  the 
time,  because  until  a  certain  day  he  was  neither  owner  nor  occupant  of 
the  mill  or  dam.     Held,  a  bad  plea.(7) 

12.  It  was  decided  (and  is  now  enacted)  that  the  jury  may  take  into 
consideration  any  benefit  derived  from  the  flowing  by  the  complain- 
ant.(8) 

13.  A  verdict,  that  the  flowing  shall  not  be  higher  than  has  been 
usual  heretofore,  or  the  dam  not  raised  above  its  present  height,  is  suf- 


(1)  Mass.  Rev.  St.  684. 

(2)  Hatch  -0.  Dwight,  17  Mass.  296. 

(3)  Cook  V.  Steams,  11  lb.  539. 

(4)  Stowell  V.  Flagg,  11  Mass.  364;  Com. 
,  Ellis,  lb.  464. 


(5)  Staple  V.  Spring,  10  Mass.  12;  Yan- 
deusen  v.  Comstock,  9,  203. 
(6^  Johnson  v.  Kittredge,  IT  Mass.  76. 

(7)  Holmes  v.  Drew,  7  Pick.  141. 

(8)  Ayery  v.  Van  Deusen,  5  Pick.  182. 
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ficiently  certain,  because,  although  requiring  to  be  aided  by  parol  proof, 
the  facts  are  of  a  nature  to  be  generally  notorious.(l) 

14:.  The  statute  above  referred  to  does  not  authorize  the  overflowing 
of  a  highway.  It  did  not  contemplate  any  conflict  between  the  pro- 
prietors of  mills,  and  those  who  might  represent  and  manage  other  pub- 
lic interests.  Its  object  was,  to  prevent  a  multiplicity  of  suits  by  indi- 
viduals. But,  as  no  provision  is  made  for  indemnity  to  the  public,  no 
encroachment  on  the  public  rights  was  intended  to  be  sanctioned. (2) 
(See  sec.  18.) 

15.  It  has  been  held,  (and  is  now  substantially  enacted,)  that  whether 
or  not  a  lower  proprietor  upon  a  stream  may  raise  a  dam,  so  as  to  ob- 
literate and  submerge  a  fall  above,  and  thereby  prevent  the  erection  of 
a  mill ;  yet,  when  the  upper  proprietor  has  actually  built  or  is  building 
a  mill,  a  lower  proprietor  cannot,  without  a  right  acquired,  by  grant, 
prescription,  or  actual  use,  erect  a  new  dam  or  raise  an  old  one,  so  as 
to  destroy  tlie  upper  mill  privilege,  simply  under  a  liability  to  pay 
damages,  pursuant  to  the  flowing  acts.(3) 

16.  The  statute  in  question  applies  only  to  natural  streams,  but  does 
not  justify  the  flowing  of  another  person's  lands  by  a  canal  or  artificial 
stream.  It  was  designed  to  provide  for  the  case,  where  the  absolute  right 
of  each  proprietor  to  use  his  own  land  and  water  privileges  at  pleasure 
cannot  be  fully  enjoyed,  and  one  must  of  necessity  in  some  degree  yield 
to  the  other.  Hence,  where  a  sluice  and  gate,  through  which  the  water 
was  drawn,  which  flooded  the  plaintiff's  meadow,  were  not  placed  upon 
any  natural  stream,  but  upon  a  canal  or  artificial  cut,  by  which  the 
water  flowed  through  the  meadow  where  it  did  not  flow  before ;  the 
plaintiff  was  held  entitled  to  bring  an  action  at  common  law.  Nor  does 
a  contract,  by  which  the  plaintiff  authorized  the  defendant  to  make  such 
canal,  put  it  upon  the  footing  of  a  natural  stream,  so  as  to  bring  it  with- 
in the  statute. (4) 

17.  The  provisions  of  the  Revised  Statutes  do  not  apply,  where  one 
merely  erects  a  dam  across  a  stream  running  through  his  land,  unless 
he  also  erects,  or  intends  forthwith  to  erect,  a  mill,  in  connection  with 
such  dam.  And  for  any  injury  thereby  caused,  he  is  liable  to  an  action 
at  common  law.(5)(a) 


(1)  Com.  V.  Ellis,  11  Mass.  462. 

(2)  Com.  u.  Stevens,  10  Pick.  24"?. 

(3)  Bigelow  V.  Newell,  10  Pick.  348. 


(4)  Piskeu.  Pramingliam,  &o.,  12  Pick.  68. 

(5)  Fitch  V.  Stevens,  4  Met.  426. 


(a)  Several  recent  cases  have  occurred,  upon  the  question  whether  a  complaint  or  an  ac- 
tion is  the  proper  remedy. 

The  verdict  of  a  sheriff's  jury  having  restricted  a  mill  owner  from  keeping  up  his  dam  and 
flowing  the  land  above  certain  months  in  the  year,  he  is  liable  to  the  land  owner,  in  an  ac- 
tion at  common  law,  for  flowing  the  land  during  those  months ;  although  he  causes  such 
flowing  through  a  canal  cut  by  him,  by  the  side  of  the  stream,  after  the  verdict,  instead  of 
causing  the  water  to  flow  back  in  the  natural  stream,  as  it  flowed  before  the  verdict :  though 
the  flowing  was  not  occasioned  by  the  particular  structure,  which  created  the  obstruction  at 
the  time  of  the  trial  by  the  sheriff's  jury,  and  which  the  jury  had  in  view  in  giving  their  ver- 
dict, but  a  different  one;  though  the  new  channel,  dug  by  the  defendant,  was  of  greater  ca- 
pacity, and  would  carry  off  the  water  more  freely  and  fully  from  the  plaintiff's  land,  than  the 
old  channel,  and  was  kept  open  during  the  months  specified  in  the  verdict;  and  though 
since  the  verdict  the  defendant  had  added  a  large  amount  of  machinery  to  his  milla.  Hill  v. 
Sayles,  4  Gush.  549;  12  Met.  142. 

If  a  mill  owner  erects  a  dam  across  the  outlet  of  a  pond  which  flows  into  the  stream  on 
which  his  mill  stands,  in  order  to  create  a  reservoir  for  his  mill;  the  owner  of  land  flowed 
by  means  of  the  dam  cannot  maintain  an  action  at  common  law  therefor,  but  must  proceed 
under  the  mill  act.     Shaw  v.  WellB,  5  Cush.  637. 
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18.  Ill  Maine,  the  statutory  provisions  as  to  flowing  are  substantially 
the  same  with  those  in  Massachusetts,  with  the  following  exceptions. 
The  only  trial  seems  to  be,  as  in  ordinary  cases,  by  a  jury  in  court,  and 
not  by  a  new  jury  out  of  court,  after  a  preliminary  hearing  upon  the 
pleadings.  The  respondeat  may  be  required  to  give  security,  upon  the 
filing  of  the  complaint,  for  the  damages ;  otherwise,  he  is  liable  to  a  suit 
at  common  law.  The  statutory  remedy  does  not  lie  for  a  town  against 
one  who  has  flowed  a  town  road.  The  only  remedy  is  a  special  action 
on  the  case.  (See  sec.  14.)  It  seems,  it  does  not  lie  for  one  who  has 
only  a  private  easement  in  the  land,  or  for  a  tenant  for  years, (l)(a)^ 

(1)  1  Smith,  194;  Rev.  St.  560-1-2.  See  i  411;  Preble  u.  Reed,  5,  169;  Seidensparger 
Clement  v.  Durgin,  5  Greenl.  9 ;  Axtell  v.  v.  Spear,  6,  123 ;  Calais  v.  Dyer,  1  Greenl. 
Coombs,  4,  322 ;    Jonea   v.    Pierce,  4   Shepl.  '  165.  • 

It  seems,  when  a  cellar  is  flowed  by  water  which  is  set  back  through  the  drain  therefrom, 
by  the  raising  ofa^nill-dam,  the  remedy,  if  any,  of  the  owner  of  the  cellar,  is  under  the  mill 
act,  (Rev.  Sts.  c.  116,)  and  not  by  action  at  common  law.  Cottony.  Pocasset,  Ac,  13  Met.  429. 

The  remedy  for  a  town,  against  a  mill  owner  who  overflows  a  road,  which  the  town  is 
by  law  obliged  to  repair,  and  does  repair,  ia  by  an  action  on  the  case,  and  not  by  a  com- 
plaint; and,  in  such  action,  the  town  is  entitled  to  recover  the  expense  incurred  in  repairing 
the  road,  with  interest  from  demand,  but  not  the  costs  of  an  indictment  against  the  town. 
Andover  v:  Sutton,  12  Met.  182. 

A  mill  owner  placed  a  dam  across  the  outlet  of  a  pond,  and  thereby  caused  the  water  to 
overflow  a  road  near  the  bank.  The  town,  obliged  by  Jaw  to  repair  the  road,  repaired  it, 
and  caused  a  bank-wall  to  be  built  upon  the  shore  of  the  pond,  out  of  the  line  of  the  road, 
to  stop  the  washing  away  of  the  bank,  and  to  protect  the  road  against  the  action  of  the 
water,  which,  would  otherwise  have  soon  reached  the  boundary  of  the  road.  Held,  in  an 
action  by  the  town  against  the  mill  owner,  to  recover  the  expense  of  repairing  the  road,  the 
expense  of  building  the  wall  might  be  recovered.     lb. 

The  following  are  the  most  recent  miscellaneous  decisions  upon  this  subject  in  Massachu- 
setts. 

The  parties  to  a  complaint  having  agreed  upon  the  appointment  of  surveyors,  who  were 
appointed  accordingly  by  the  court,  to  make  surveys  and  experiments,  to  be  used  on  the 
trial ;  and  having  also  agreed,  that  the  result,  and  the  testimony  of  the  surveyors,  as  to  the 
effect  of  the  dam  and  flash-boards  of  the  respondent,  should  be  the  only  evidence,  to  be  used 
on  the  trial,  upon  that  question  in  the  case,  unless  fraud  or  mistake  could  be  shown  on  the 
part  of  the  surveyors ;  it  seems,  the  only  evidence,  admissible  to  show  such  mistake,  is  that 
which  relates  to  some  error  in  the  compass,  or  in  figures,  or  in  computation,  or  to  some  other 
like  error,  and  not  evidence  going  over  the  surveys  and  experiments,  with  a  view  to  detect 
mistakes  in  the  results.     Richardson  v.  Curtis,  2  Cush.  341. 

It  seems,  the  laws  of  Massachusetts  respecting  flowage  do  not  apply  to  the  case  of  ma- 
chinery, used  by  the  United  States  for  public  purposes,  in  a  place  over  which  jurisdiction 
hag  been  ceded  to  the  United  States ;  so  as  to  authorize  amill  owner  to  flow  back,  in  a  way 
to  impair  in  any  degree  the  use  of  the  machinery.     United  States  v.  Ames,  1  W.  &  M.  76. 

It  seems,  also,  that  those  statutes  were  not  intended  to  authorize  the  flowage  back  upon 
public  lands  of  the  United  States.    lb. 

(a)  A  complaint  for  flowage  must  allege  an  erection  by  the  defendant  on  his  own  or  an- 
other's land,  by  consent,  and  necessary  to  raise  a  head  of  water,  whereby  the  land  was  flowed. 
S'arrington  v,  Blish,  2  Shepl.  423. 

In  a  complaint  by  one  for  flowing  land  claimed  to  be  his,  the  title  is  to  be  considered  in 
the  complainant,  if  the  defendant  does  not  controvert  it.     Benson  v.  Soule,  32  Maine,  39. 

Damages  may  be  recovered  for  an  injury  to  a  mill  lawfully  existing,  occasioned  by  the 
erection  of  any  dam,  if  the  right  to  maintain  such  mill  has  not  been  lost  or  defeated.  Thomas 
V.  Hill,  31  Maine,  252. 

A  judgment  for  yearly  damages  is  a  charge  upon  the  estate  on  which  the  mills  stand,  and 
binds  a  sub-sequent  owner  and  occupier  of  the  mill.     Enapp  v.  Clark,  30  Maine,  214. 

The  verdict  of  the  jury  may  include  compensation  for  injury  done  to  the  complainant's 
fences,  and  for  the  annual  expense  of  maintaining  fences  for  tlie  future.  Jones  v.  Phillips, 
30  Maine,  455. 

In  Maine,  in  an  action  to  recover  the  plaintiff's  share  of  the  rents  and  profits  received  by 
the  defendant  from  a  grist-mill,  in  which  the  parties  and  a  third  person  were  co-tenants,  itia 
no  defence  to  the  whole  or  part  of  the  claim,  that  the  defendant  has  incurred  expenses  in  re- 
pairing the  mill,  unless  the  repairs  have  been  made  in  conformity  with  o.  86  of  the  Rev. 
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19.  The  statute  in  Maine,  with  regard  to  the  repair  of  mills,  isalso 
substantially  the  same  as  in  Massachusetts ;  with  the  further  provision 
of  12  per  cent,  additional  interest  after  six  months  from  the  making  of 
the  repairs.  The  party  in  possession  is"  deemed  proprietor  of  the  mill, 
and  a  claim  is  given  him  against  other  parties  in  interest.  The  same 
provision  as  in  Massachusetts  as  to  tolls.ll) 

20.  In  New  Hampshire,  the  toll  for  grinding  is  fixed  at  1-16 ;  for 
bolting,  1-64.  Where  a  mil],  dam,  or  flume,  is  out  of  repair,  one  of  sev- 
eral owners  ma}^  make  application  to  the  selectmen  of  the  town,  who 
shajl  proceed  to  examine  the  premises,  after  notifying  the  other  owners 
or  occupants.  After  the  examination,  they  shall  also  notify  them  to  re- 
pair their  portion  of  the  mill,  &c. ;  and  it  they  fail  to  do  so,  the  party 
making  application  majj  proceed  to  do  it,  and  recover  the  value  ap- 
praised by  the  selectmen,  from  the  occupant,  lessor  or  freeholder,  if  he 
is  benefited  by  the  repairs.  The  same  provision  applies,  where  a  dam 
or  flames  are  owned  in  severally,  and  a  water  privilege  j^ntly.  Parties 
having  a  qualified  interest,  as,  e.  g.,  a  mortgagor  or  wife,  may  contribute 
to  the  expenses,  and  shall  have  a  lien  on  tlie  property  therefor.  No 
decree  shall  be  passed  to  rebuild  a  mill,  &o.,  without  consent  of  half  the 
ownei's.  The  law  gives  a  lien  upon  the  property,  but  it  does  not  im- 
pair the  effect  of  any  special  contract.(2)(a) 

21.  In  Ehode  Island,  the  provisions  in  relation  to  flowage  are  similar 
to  those  in  Massachusetts.  The  court,  upon  application,  issue  a  war- 
rant, in  the  first  instance,  for  a  jury  to  view  the  premises;  and  their 
verdict  for  the  yearly  damages,  being  returned  and  recorded,  shall  be 
a  bar  to  any  action,  except  an  action  of  debt  for  the  yearly  damages 
assessed. (6)  If  joint  owners  of  a  mill  have  a  controversy  respecting  it, 
and  in  consequence  it  has  gone  to  ruin,  one  of  them  may,  in  presence 
of  two  freeholders,  demand  of  the  others  to  aid  in  repairing  it,  and,  upon 
their  refusal,  may  apply  to  the  court,  who  may  license  the  applicant  to> 
repair  and  use  the  mill,  on  condition  of  paying  to  the  others  such  yearly 
rent  as  they  may  agree  upon.     If  they  do  not  agree,  the  parties  not 

(1)  1  Smith,  198-200.  I      (2)  N.  H.  L.  18G-1 ;  Eev.  St.  3B2-3  ;  Bel- 

I  lows  V.  Dewey,  9  N.  H.  278. 

Sts.  As  that  statute  (sec.  1)  prescribes  no  time,  within  which  notice  of  a  meeting  of  the 
mill  owners  must  be  delivered  to  an  owner,  or  left  at  his  abode  ;  it  must  be  done  in  a  rea- 
sonable time.  It  is  sufficient  to  show,  that  at  such  meeting  the  owners  in  interest  of  one- 
half  the  mill  determined  to  repair  it.  The  statute  does  not  require  the  choice  of  officers,  and 
the  action  of  the  meeting  need  not  be  evidenced  by  any  record  or  written  evidence.  In 
such  action,  the  other  tenant  in  common  is  a  competent  witness  for  the  defendant,  to  prove 
the  proceedings  at  such  meeting.  No  owner  can  he  charged  against  his  consent  for  repairs 
not  necessary  to  make  the  property  serviceable,  nor  is  the  decision  of  the  meeting,  as  to 
what  is  necessary,  conclusive.  But  if,  pursuing  the  statute,  a  part  owner  has  gone  beyond 
that  limit,  his  lien  on  the  mill  for  repairs  to  that  extent  is  good,  and  he  will  be  liable  to  his 
co-tenants  only  for  the  surplus  of  the  profits  in  his  bands,  after  reimbursing  himself.  Buck 
T.  Spofford,  31  Maine,  34. 

To  establish  the  right  of  flowiige,  the  defendant  must  show  that  the  flowage  continued 
twenty  years,  except  during  the  rebuilding  or  repair  of  the  dam,  and  was  at  least  as  high  as 
in  the  three  years  next  preceding  the  filing  of  the  complaint;  that, such  damage  was  every 
year  done  the  complainant  as  he  would  have  a  remedy  for  by  law;  and  that  he  knew,  or 
had  the  means  of  knowing,  of  the  flowage.     Wood  v.  Kelley,  30  Maine,  47. 

(a)  If  one  owner  calls  upon  another  to  repair,  and  he  fails  to  do  so,  the  former  cannot 
erect  a  new  and  different  mill,  and  require  the  latter  to  contribute  to  the  expense.  Bellows 
v.  Dewey,  9  K  H.  278. 

(6)  "Wliether,  under  this  act,  a  dam  may  be  raised  to  the  injury  of  a  prior  privilege  or  dam 
above  ;  qu.  ?    Mann  T.  Wilkinson,  2  Sumn.  273.. 
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repairing  may  apply  for  a  jury  to  assess  the  rent.  Such  parties  may 
also  re-enter,  in  case  of  repairs  as  aforesaid,  upon  paying  their  share, 
unless  agreed  to  the  contrary.  In  the  same  State,  every  dam  shall  have 
a  waste-gate,  sufficient  to  vent  as  much  water  as  naturally  runs  in  the 
river,  from  June  26  to  October  26;  and,  after  the  water  has  risen  three 
feet  perpendicular,  on  the  flumes  which  convey  the  water  to  the  water- 
wheel,  the  gate  shall  be  kept  open  from  6  A.  M.  to  9  P.  M.,  if  desired 
by  any  mill  owner,  within  one'mile  below;  except  when  the  upper 
mill  is  going,  at  which  time  the  gate  may  be  shut.  No  greater  toll  shall 
■be  taken  than  1-16,  under  a  penalty,  and  a  liability  to  private  damages, 
unless  there  is  a  particular  contract.  Millers  shall  grind  well,  and  in 
turn.  A  complaint  for  flowage  does  not  abate  by  the  death  of  a  party. 
If  abated  for  informality,  one  year  is  allowed  for  a  new  process.(l) 

22.  In  Connecticut,  the  toll  of  millers  is  fixed  at  three  quarts  for  a 
bushel  of  Indian  corn;  for  other  grain,  two;  except  malt,  which  is  one. 
For  bolting,  one  pint  to  the  bushel  In  the  same  State,  the  obstruction 
or  diversion  of  a  stream,  to  the  prejudice  of  any  person,  without  leave 
of  the  town,  where  the  town  has  power  to  grant  it,  is  a  common  nui- 
sance ;  but  the  nuisance  cannot  be  abated  but  by  legal  authority.  The 
act  does  not  apply  to  a  dam  b}'  which  no  private  damage  is  caused,  nor 
where  there  has  been  a  user  for  fifteen  years.  Any  attempt  to  obstruct 
or  divert  the  Connecticut  river  is  a  nuisance  ;  but  this  is  not  to  affect 
any  vested  right  of  wharflng,  or  the  right  to  secure  the  lands  of  pro- 
prietors adjoining  a  river.(2) 

23.  In  Vermont,  millers  are  required  to  grind  well.  The  tolls  are 
fixed  at  1-16,  and  1-64,  in  addition,  for  bolting.  For  malted  grain, 
1-32.  These  provisions  do  not  apply,  where  the  grain  is  to  be  used  for 
distilling.{S) 

24.  In  Maryland,  the  toll  for  Indian  corn,  or  rye,  is  1-8.  By  an  old 
statute,  said  to  be  now  in  force  only  in  the  counties  of  St.  Mary's,  Cal- 
vert, Charles  and  Dorchester,  where  a  mill  is  built  upon  any  branch  or 
run,  where  the  road  crosses,  with  a  dam,  the  latter  shall  be  made  twelve 
feet  wide  at  the  top,  and  a  bridge  over  the  waste  and  race.  If  a  mill 
obstructs  the  road,  and  the  court  think  it  advisable  that  the  road  pass 
below  the  dam,  or  if  a  road  already  pass  below  such  dam,  the  owner  of 
the  mill,  &o.,  shall  make  a  causeway  across  the  branch,  12  feet  wide, 
and  a  bridge  over  the  tail  of  the  mill.  Where  a  road  passes  a  mill- 
dam,  the  latter  shall  be  fenced.  The  owner  of  any  mill,  &c.,  within 
500  yards  of  a  railroad,  may  apply  for  the  laying  out  of  a  public  or 
private  road,  or  a  railroad. (4) 

25.  In  Pennsylvania,  the  owner  of  land  upon  any  navigable  stream, 
declared  by  law  a  public  highway,  except  the  Delaware,  Lehigh  and 
Schuylkill  rivers,  may  erect  a  mill  or  other  water  works,  and  use  the 
water  therefor,  not  obstructing  navigation  or  the  passage  of  fish,  under 
a  heavy  penalty,  and  not  injuring  the  owner  of  any  private  property 
upon  the  stream.  A  summary  process  is  provided,  for  compe;3sation 
to  any  person  who  is  obstructed  by  a  dam  in  navigating  any  sort  of 
vessel. (5) 

26.  In  Delaware,  tolls  are  fixed  at  1-10  for  wheat,  rye,  Indian  corn, 


(1)  R.  I.  L.  374r-5-6-7 ;  St.  1840,  1099. 
^2)  Con.  St.  412;  lb.  417-18. 
(3;  Yt  L.  476;  lb.  183  2,  23. 


(4)  Md.  L.  181S,  oh.  76;  lb.  1753,  oli.  16 
and  n.;  lb.  1834,  ch.  64;  1836,  oh.  i55, 

(5)  Pwd.  Dig.  645-6. 
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buckwheat,  and  malt,  in  Newcastle  county ;  in  Kent  and  Sussex,  1-10 
for  wheat  and  malt,  1-8  for  corn,  rye,  and  buckwheat.  Where  a  mill 
owner  is  injured  by  any  mill-race,  dam  or  pond,  he  may  present  a  pe- 
tition to  the  court,  who  shall  appoint  a  jury  to  viewthe  premises  and 
assess  damages,  for  which  execution  shall  issue,  or,  if  the  jury  are  of 
of  opinion  that  the  work  ought  to  be  removed,  the  court  shallso  order. 
Application  must  be  made  within  six  years  from  the  damage  incurred, 
or  one  year,  in  case  of  disability,  from  its  removal.  Where  a  mill 
owner  wilfully  or  accidentally  discharges  from  his  dam  an  unusual 
quantity  of  water,  he  shall  as  soon  as  possible  give  notice  to  the  owner. 
or  occupant  of  a  mill  next  below.(l)  Where  a  road  is  injured  by  the 
erection  of  a  mill,  race,  &c.,  the  owner  must  repair  it.  Where  there 
is  a  race  or  water-course  through  the  road,  or  a  dam  over  which  it 
passes,  or  a  pond,  the  owner  shall  make  a  bridge  or  way,  twelve  feet 
wide,  and  fence  it ;  unless  the  road  is  laid  out  subsequently  to  the  erec- 
tion of  the  mill.  He  shall  also  take  measures  to  conceal  the  wheel  from 
the  road.  Any  expenses,  incurred  by  a  tenant  in  these  particulars,  he 
may  deduct  from  the  rent.  Where  one  mill  is  injured  by  another  below, 
the  damage  shall  be  assessed  by  a  sheriff's  jury.  If  the  owner  of  an 
upper  mill  discharge  an  unusual  quantity  of  water  without  notice,  be 
may  be  liable  to  double  damages  occasioned  thereby.(2)(a) 

27.  In  New  Jersey,  similar  provisions  to  those  of  the  last  statute 
cited  in  Delaware  are  adopted.(3)  The  tolls  are  1-10  of  grain,  includ- 
ing belting,  and  of  malt,  one  quart  from  a  bushel.(4) 

28.  In  North  Carolina,  every  water  grist-mill  or  wind-mill,  which 
grinds  for  toll,  is  &  public  mill.  Where  a  person  owning  land  upon 
only  one  side  of  a  run  wishes  to  erect  such  mill,  he  may  petition  the 
county  court,  who  shall  notify  the  opposite  owner,  and  cause  to  be  laid 
off  an  acre  of  land  on  each  side,  by  commissioners,  whose  report,  con- 
taining their  opinion  upon  the  subject,  shall  be  recorded.  If  it  can  be 
done  without  taking  away  houses,  orchards,  gardens,  or  other  imme- 
diate conveniences,  the  petitioner  may  have  leave  to  erect  a  mill,  pay- 
ing the  valuation  money  for  the  acre  of  land,  and  procuring  a  record 
thereof,  which  shall  give  him  a  title  in  fee-simple.  Where  a  grist-mill 
has  been  erected  by  order  of  court,  the  court  shall  not  grant  any  part 
of  the  tract  on  which  it  stands  for  another  mill,  within  two  miles  of  the 
former.  Nor  shall  a  mill  be  authorized,  which  will  overflow  atiother 
mill,  or  create  a  nuisance  to  the  neigborhood.  Unless  the  person 
authorized  to  build  a  mill  begin  it  within  one  year,  and  complete  it 
within  three  years,  and  keep  it  for  public  use,  or  unless  the  time  be 
enlarged  by  the  court,  the  land  reverts  to  the  former  owner,  or  his  re- 
presentative. If  a  water  mill,  owned  by  a  person  under  disability,  be 
let  fall,  burnt  or  destroyed,  three  years  after  removal  thereof  are  allowed 
for  rebuilding.     Millers  shall  grind  well,  if  the  water  permit,  and  ac- 


(1)  Del.  L.  402-4-5-6.  I      (3)  1  N.  J.  L.  622-3. 

(2)  Del.  L.  466-7  ;  Rev.  Sts.  lU,  180.        |      (4)  lb.  446. 


(a)  The  act  of  ITIS,  in  Delaware,  for  the  encouragement  of  mill  owners,  and  giving  them 
a  summary  remedy  for  damages  occasioned  by  the  erection  of  other  dams,  has  reference  to 
the  location  of  new  mill  seats,  and  does  not  apply  to  a  change  in  the  construction  of  dams 
already  erected.     Garrett  v.  Bailey,  4  Earring.  197. 
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cording  to  turn,  and  take  for  toll  onl}-  1-8  of  Indian  corn  and  wheat, 
and  1-14  for  chopping  grain,  under  penalties.  An}'  person,  injured  by 
the  erection  of  a  mill,  may  petition  the  court,  who  shall  order  a  jury  to 
inquire  as  to  the  amount  of  damage  sustained.  The  jury  shall  meet 
on  the  premises,  and  give  in  their  verdict  for  an  annual  compensation 
to  the  petitioner,  which  shall  be  binding  for  five  years,  unless  the  water 
should  be  raised,  or  the  damage  otherwise  increased.  If  the  damage 
is  as  high  as  $20,  he  may  sue  in  common  form,  and  the  verdict  on 
petition  shall  then  be  binding  only  for  the  preceding  year's  damage.(a) 
If  the  verdict  is  in  favor  of  the  petitioner,  execution  issues  for  one 
year's  damages,  and  a  new  execution  may  be  had  each  successive  year 
for  five  years.(l) 

29.  In  the  same  State,  every  owner  of  a  water-mill  upon  the  high- 
way shall  keep  in  order  all  bridges  attached  to  his  dam,  over  which 
the  road  runs,  unless  the  road  was  laid  off  after  the  mill  was  built,  and 
not  on  his  application. (2) 

30.  In  South  Carolina,  every  person,  who  keeps  water  duriug  the 
winter  upon  grounds  on  which  rice  is  planted  in  the  following  spring, 
shall,  on  the  tenth  day  of  March,  open  the  dams  by  which  the  water 
is  kept  up,  so  as  to  let  it  off.  If  he  fail  to  do  so,  any  person  injured 
naay  apply  to  a  magistrate  for  a  warrant  of  survey,  to  be  issued  to 
three  freeholders,  who,  if  they  are  of  opinion  that  the  obstruction  will 
prevent  a  seasonable  planting  of  the  crop,  may  cause  it  to  be  imme- 
diately opened  or  removed.  But  this  shall  not  be  done,  where  drains 
have  been  made,  through  which  the  water  will  flow  off  as  speedily  as 
it  would  by  the  natural  course,  if  unobstructed.  Any  person,  between 
March  10  and  November  1,  ensuing,  may  thus  apply  for  a  warrant  of 
survey,  on  any  obstructions  which  impede  the  conveying  off'  any  sur- 
plus water  on  his  or  her  rice  grounds,  and  which  by  remaining  thereon 
may  prove  injurious,  or  shall  at  any  time  make  or  keep  up  a  dam,  by 
which  the  lands  of  another  are  flowed  to  his  injury  ;  in  either  case  the 
magistrate  and  freeholders  may  proceed  as  above  provided. (6)  Where 
a  dam  is  made  for  the  purpose  of  forming  a  reservoir,  it  shall  be  pro- 


(1)  IN.  C.  Rev.  St.  420-4.  (See  2  Dev. 
Bq.  38  ;  Mumford  v.  Terry,  2  Car.  425  ;  Pur- 
cell  i).  M'Calluin,  1  Dev.  &  Bat.  221;  Gillet 
V.  Jones,  lb.  339.) 


(2)  lb.  543-200.     See  Bridges  v.  Puroell, 
1  Ired.  232. 


(a)  A  party  ia  not  bound  to  wait  for  a  year  after  an  injury,  before  he  can  institute  hia  pro- 
ceedings.    Oookran  v.  "Wood,  6  Iredell,  194.' 

Damages  are  first  to  be  sought  by  petition  for  annual  damages,  to  the  county  or  Superior 
Court,  before  an  action  on  the  case  will  lie.     King  v.  Shuford,  10  Ired.  100. 

Possession  of  the  flowed  premises  is  sufficient  to  support  the  petition.  Pace  v.  Freeman, 
10  Ired.  103. 

It  ia  not  necessary  that  a  copy  of  the  petition  should  be  served  on  the  defendant  Tea 
days'  notice,  in  writing,  of  an  intention  to  file  it,  iasufBcient.     Coi  v.  Baie,  12  Ired.  139. 

Under  the  act  of  1809,  the  owner  of  land  flowed  has  a  right  of  action,  only  after  the 
damage  has  been  ascertained  by  a  jury  to  be  equal  to  $20  a  year,  and  the  verdict  so  obtained 
is  good  for  five  years,  but  no  longer,  without  a  new  ascertainment  of  damages.  Gilliam  v. 
Canaday,  11  Ired.  1Q6. 

The  verdict  and  judgment  are  conclusive  as  to  the  assessment  of  damages,  up  to  the  time 
when  such  judgment  was  rendered.     Beatty  v.  Conner,  12  Ired.  341. 

An  apphcation  .'or  relief  from  damages,  assessed  for  a  period  subsequent  to  the  judgment, 
can  only  be  heard,  if  the  dam  is  talien  away  or  lowered.  The  washing  out  of  the  channel,  and 
other  causes  of  a  similar  kind,  furnish  no  reason  for  abating  the  damages.     lb. 

(&)  This  section  of  the  statute  is  obscure ;  but  I  have  given  the  words  of  it  substantially. 
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vided  with  a  sufficient  waste-way,  and  so  made  as  to  sustain  the  weight 
of  water  against  it.  The  same  process  is  provided  for  the  examination 
of  dams  in  this  particular,  which  has  already  been  referred  to  in  case  of 
the  flowing  of  rice  grounds  {l){a) 

31.  In  Virginia,  where  a  person  owns  lands  on  one  side  of  astream, 
the  bed  of  which  belongs  to  him  or  to  the  State,  or  on  one  side  of  a 
stream,  the  centre  of  which  divides  his  land  from  another's,  but  does 
not  own  in  fee  the  opposite  lands,  and  desires  to  build  a  water  grist- 
mill or  other  machine  or  engine  of  public  utility,  and  to  abut  a  dam 
upon  the  opposite  shore ;  he  may  obtain  from  the  court  a  writ  ad  quod 
damnum,  upon  which  a  jury  shall  be  summoned  to  view  the  premises. 
The  jury  proceed  to  locate  and  circumscribe,  and  to  appraise,  an  acre 
of  land  ;  also  to  appraise  the  damage  which  will  arise  from  overflow- 
ing the  lands  of  others ;  to  inquire  whether  any  mansion-house,  &c., 
(as  in  sec.  28,)  will  be  flowed,  or  fish  and  navigation  obstructed  ;  how 
such  obstruction  may  be  prevented ;  and  whether  the  health  of  the 
neighbors  will  be  injured.  Upon  return  of  the  inquest,  a  summons  to 
show  cause  issues  to  all  parties  interested.  The  same  course  is  provi- 
ded, where  one  owns  on  both  sides  ;  or  where,  owning  on  one  side,  the 
bed  of  the  stream  belonging  to  the  State,  he  wishes  to  erect  a  mill,  &c., 
or  abut  a  dam  upon  a  rock  or  island  therein,  or  otherwise  to  extend  a 
dam  only  in  part  across.  Where  none  of  the  injuries  above  named  are 
likely  to  ensue,  the  court  may  authorize  the  erection  of  the  mill,  &c., 
providing  against  the  obstruction  of  fish,  navigation,  and  the  crossing 
of  the  stream.  Upon  payment  of  the  damages,  and  the  value  of  the 
land,  the  applicant  acquires  a  title  to  the  latter,  subject,  however,  to 
revest  in  the  former  owner,  if  he  does  not  begin  to  build,  or  in  case  of 
its  destruction  to  rebuild,  the  mill  in  one  year,  and  to  complete  it  in 
three  years.  In  case  of  disability,  three  years  are  allowed  from  its  re- 
moval. The  rights  of  reversioners,  &c.,  are  also  saved.  Where  a  ten 
ant  for  life,  or  for  years,  of  a  mill,  &c.,  (except  those  erected  by  him- 
self,) which  becomes  destroyed  or  unfit  for  use,  fails  to  repair  it  in  the 
time  above  specified  ;  the  reversioner,  &c.,  may  enter  and  repair,  and** 
hold  it  for  his  own  use,  within  three  years  of  such  neglect  of  the  par- 
ticular tenant,  or  from  the  removal  of  any  disability.  An  owner  may 
obtain  authority  to  raise  his  dam,  by  suing  out  a  second  writ  ad  quod 
damnum,  to  appraise  the  additional  damage.  An  inquest  is  no  bar  to 
a  public  prosecution,  or  private  action,  for  any  injury  not  actually  fore- 
seen and  estimated.  No  toll  shall  be  taken  for  grinding  at  any  mill 
(built  since  1^19)  unless  established  according  to  law,  by  order  of  court. 
Millers  shall  well,  and  in  turn,  grind  grain  brought  by  any  persons  for 
the  usual  consumption  of  themselves  and  their  families ;  taking  for  toll 
1-8  of  that  ground  into  meal,  and  1-16  of  that  ground  into  hominy  or 
malt.  Every  owner  or  occupant  of  a  mill  may  grind,  at  any  time,  his 
own  grain ;  and  no  one  shall  be  obliged  to  run  more  than  one  pair  of 

(1)  3  Brev.  Dig.  115-16-17. 

{a)  ■Whenever  a  party  obstructs  the  passage  of  water  which  would  naturally  flow  through  • 
his  land,  so  as  to  cause  it  to  overflow  the  land  of  another,  he  is  liable  to  have  his  dam  cut, 
or  to  pay  a  penalty,  or  to  suffer  both,  as  the  case  may  be,  unless  he  affords  a  sufficient 
drain,  or  drains,  through  his  own  land,  to  carry  oS'  the  water  passing  through,  in  as  expe- 
ditious a  manner  as  it  would  have  passed  through  tlie  natural  course,  or  channel.  Bris- 
bane V.  O'Neall,  3  Strobh.  348. 
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stones.  Where  a  road  passes  over  any  dam,  the  owner  or  occupant 
shall  keep  the  dam  in  repair,  twelve  feet  wide  at  the  top,  and  a  bridge 
of  the  same  width,  with  rails,  over  the  pier-head,  flood-gates,  or  any 
waste  cut  through  or  round  the  dam,  and  over  any  race  or  canal  lead- 
ing to  or  from  the  mill  or  pond,  over  which  a  road  passes.(l) 

32.  When  leave  is  granted  to  cut  a  canal  through  the  lands  of  an- 
other person,  the  court  may  impose  such  conditions  as  it  shall  think 
proper,  and  shall  reserve  leave  to  the  owner  of  the  land  to  erect  fencing 
and  bridges  and  water-gates,  not  obstructing  the  passage  of  water  to  the 
mill,  &c.  And  the  party  making  the  canal  shall  acquire  a  title  in  fee, 
subject  to  these  reservations.  But  this  act  is  not  to  impair  the  public 
right  of  navigation.(2)(«) 

S3.  In  Kentucky,  the  provisions  of  the  Virginia  Eevised  Code  are 
re-enacted.  They  extend  to  any  kind  of  water-works.  Where  a  mill 
is  applied  for,  any  one  liable  to  injury  may  become  a  party  respondent. 
The  bed  of  the  stream  must  belong  either  to  the  applicant  or  the  com- 
mon weal  th.(3) 

34.  In  Mississippi,  also,  the  provisions  of  the  Eevised  Code  of  Virgi- 
nia seem  to  be,  for  the  most  part,  literally  copied.  It  is,  however,  pro- 
vided, that  no  person  shall  take  toll  for  grinding  at  a  mill  not  established 
by  court,  unless  the  lands  on  which  the  mill  stands,  and  which  the  dam 
renders  unfit  for  cultivation,  belong  on  both  sides  to  the  builder.  Also, 
that  the  toll  for  hominy  or  malt  shall  be  1-12.(4) 

35.  In  construction  of  the  Virginia  and  Kentucky  statutes,  it  is  held, 
that  the  execution  and  return  of  a  writ  ad  quod  damnum  divest  the  title 
to  the  land  from  the  former  owner,  and  vest  it  in  the  commonwealth. 


(1)  2  Tir.  Rev.  C.  225-302.    See  Code,  328. 

(2)  Tir  L.  1833^,  96. 

(3)  2   Ky.   Rev.  L.    1212-19 ;  "Wootten  v. 


Campbell,  1  Dana,  204.    See  Trabue  v  .Mack- 
lin,  4  B.  Monr.  409. 

(4)  Mississippi  Rev.  0.  336-41. 


(a)  This  act  is  entitled  "  to  amend  an  act,  entitled  an  act  to  reduce  into  one  act  tlie  seve- 
ral acts  concerning  mills,''  &o.,  passed  March  2,  1826.  The  act  of  1826, 1  have  unfortunate- 
ly been  unable  to  procure. 

On  an  application  for  leave  to  erect  a  mill  or  other  machine,  the  petitioner  must  show 
tfflh  he  has  proceeded  in  the  mode  prescribed  by  law  to  suit  his  particular  case.  Whitworth 
T.  Puckett,  2  Gratt.  528. 

If  the  party  applying  owns  the  land  on  only  one  side  of  the  stream,  the  proceeding 
should  be  under  the  1st,  2d,  and  3d  sections  of  the  act  (2  Rev.  Code,  c.  225;)  and  if  in  such 
case  he  proceeds  under  the  4th  section,  the  court  should  quash  the  writ  and  inquisition.    lb. 

If  it  appears  upon  the  hearing  of  the  case  before  the  court,  that  a  greater  quantity  of  the 
land  of  the  adjoining  proprietors  will  be  overflowed  than  the  jury  estimated,  the  inquisition 
should  be  quashed,  and  a  new  writ  directed  to  issue.     lb. 

The  court  has  no  authority  to  increase  or  diminish  the  damages  to  the  adjoining  proprie- 
tors, assessed  by  the  jury.     lb. 

The  applicant  for  leave  to  build  a  mill  or  other  machine,  is  not  entitled  to  the  ownership 
of  the  land  overflowed  by  the  erection  of  the  dam,  upon  paying  the'  damages  assessed  by 
the  jury.     lb. 

The  9th  section  of  the  act  passed  February  23,  1835,  respecting  the  upper  Appomatox; 
Co.,  embraces  the  case  of  a  proprietor  whose  land  is  injured  by  the  erection  of  a  dam  across 
the  river,  where  no  writ  of  ad  quod  damnvm  liad  been  sued  out  by  the  company,  they  hav- 
ing agreed  with  the  proprietors  of  the  lands  owning  the  abutments.  Nash  v.  Upper  Appom- 
atox Co.,  6  Gratt.  332. 

Wlicro  a  writ  of  ad  qiiod  damnum  is  sued  out  by  the  proprietor  of  lands  injured 
by  the  erection  of  a  dam,  it  is  not  necessary,  either  in  the  writ  or  inquest,  that  the  land 
should  be  set  out  by  metes  and  bounds;  and  the  finding,  in  the  inquest,  that  the  proprietor's 
lands  had  been  injured  by  the  overflowing  of  the  waters  of  the  river,  produced  by  the  erec- 
tion of  the  dam,  and  that  damages  assessed  were  on  that  account,  is  sufficiently  specific.     lb. 

Where  there  had  been  no  previous  writ  of  ad  quod  damnum,  to  assess  the  damages;  held, 
the  writ  should  direct  the  jury  to  inquire  of  and  assess  the  damages  sustained  by  him,  gene- 
rally, and  not  limit  it  to  damages  which  had  not  been  foreseen,  estimated,  and  satisfied.    lb. 
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A  grant,  regularly  obtained,  to  erect  a  dam  and  mill,  vests  in  the  gran- 
tee so  much  of  the  public  right  to  the  stream,  as  is  necessary  to  the  full 
enjoyment  of  the  mill.  Upon  an  application  to  raise  a  dam,  only  the 
damages  thereby  caused  shall  be  inquired  into ;  and  yot  prior  damages, 
though  not  considered  by  the  original  jury.  Upon  such  application,  a 
new  inquest  is  necessary,  as  to  the  health  of  neighbors,  overflowing 
orchards,  &c.  The  inquest,  in  these  proceedings,  must  state  whether 
the  health  of  neighbors  will  be  endangered,  and  should  also  state 
whether  fish  will  be  obstructed.  If -it  states  the  former  point  probably, 
this  is  conclusive  against  the  petition. (1) 

36.  In  Alabama,  every  water  grist-mill,  which  grinds  for  toll,  and 
every  steam  or  horse  toll-mill,  is  a  public  mill.  No  one  shall  erect  a 
mill,  to  overflow  another  mill,  or  create  a  nuisance  to  the  neighborhood. 
Where  one  owns  in  fee  on  both  sides  of  a  stream,  or  only  on  one  side  ;(a) 
or  where  he  has  lands  adjoining  others,  through  which  a  ditch  or  canal 
is  necessary  for  a  mill,  or  other  water-works,  upon  his  own  lands,  he 
may  apply  to  the  clerk  of  the  county  court  for  a  writ  ad  quod  damnum, 
upon  which  seven  landholders  shall  be  summoned  to  view  the  land, 
and  lay  off  and  appraise  an  acre ;  to  examine  neighboring  lands  which  ' 
may  be  overflowed,  and  estimate  the  damage,  and  inquire  whether  the 
mansion-house,  offices,  curtileges,  gardens,  or  orchards,  will  be  over- 
flowed, or  the  health  of  the  neighbors  injured,  in  which  case  leave  will 
not  be  granted  lo  build  a  mill;  and,  in  case  of  a  ditch  or  canal,  to  as- 
sess the  damage  to  the  land  owner.  After  this  inquest,  notice  to  show 
cause  is  given  to  the  proprietors  of  lands.  On  payment  of  the  value 
of  the  land  and  damages,  the  party  becomes  seized  of  the  acre  of  land, 
and  so  much  as  is  necessary  for  the  ditch  or  canal.  (The  same  provi- 
sions, as  to  the  time  of  building  or  rebuilding  the  mill,  as  in  Virginia 
and  North  Carolina.)  For  the  purpose  of  raising  a  dam,  a  second  writ 
ad  quod  damnum.  Vies.  Every  miller  shall  grind  well,  and  in  turn,  if 
possible,  for*  the  toll  of  1-8.  He  may  at  any  time  grind  his  own 
grain.(2) 

37.  In  Georgia,  a  miller  shall  well  grind  all  clean  and  dry  grain,  jgL 
turn,  as  far  as  five  bushels,  for  the  toll  of  1-8 — except  in  time  of 
drought,  or  for  other  good  reason  of  excuse.  He  may  at  any  time 
grind  his  own  grain. (3) 

38.  In  Ohio,  the  Canal  Commissioners  are  authorized  to  sell  or  lease 
the  surplus  waters  connected  with  or  arising  from  any  public  canal; 
such  sale  or  lease  not  to  interfere  with  individual  rights.  They  may 
also  dispose  of  any  surplus  lands  owned  by  the  State,  in  connection 
with  such  canals.  But  such  disposition  shall  always  contain  a  reserva- 
tion, or  condition,  that  the  State  may  resume  the  privilege  of  the  water, 
when  the  purposes  of  navigation  so  require.     And,  in  case  of  such  re- 


(1)  Att'y,  &o.  V.  Turpin,  3  Hen.  &  U.  548  ; 
Crenshaw  v.  Slate,  &o.,  6  Rand.  245  ;  Eppes 
V.  Cralle,  1  Munf.  258 ;  Knowsler  v.  Ward, 
Gilm.  127  ;  Mountjoy  v.  Oldham,  1  Marah. 
S35 ;  Anthony  v.  Lawhorne,  1  Leigh,  4 ; 
Mayo  V.  Turner,  1  Munf.  405.  See,  also, 
Toung  V.  Price,  2  Munf.  534;  Dawson  v. 
Moons,  4,  535  ;  Richards  v.  Hoorae,  2  Wash. 
36 ;  Wroe  v.  Harris,  lb.  126;  Mead  v.  Haynes, 


3  Rand.  33  ;  1  Litt.  92  ;  2  Bibb.  2  ;  Wilkin- 
son V.  Mayo,  3  H.  &  Mun.  565 ;  Coleman  v. 
Moody,  4,  1  ;  4  Bibb,  464. 

(2)  Aik.Dig.  324-5;  Clay,  31S.  See  Hen- 
drick  V.  Johnson,  5  For.  208  ;  Rosser  v.  Ran- 
dolph, 7,  238  ;  Macon  v.  Owen,  3  Alab.  (N. 
S.)  116. 

(3)  Prince,  610. 


(a)  It  has  been  held,  that  the  statute  does  not  affect  one's  right  to  erect  a  mill  upon  [his 
own  land ;  this  stands  as  at  common  law.    Rosser  v.  Randolph,  1  Por.  238. 
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sumption,  the  consideration,  or  rent,  or  a  proportional  part  thereof,  shall 
be  refunded,  or  remitted.(l) 

39.  In  Tennessee,  the  provisions  for  the  erection  of  mills  are  the 
same  as  in  North  Carolina.  The  tolls  are  of  1-6  of  Indian  corn,  and 
1-8  of  wheat,  in  Edenton,  Newbern,  Wilmington  and  Halifax  districts, 
and  1-8  of  both,  in  Hillsborough  and  Salisbury ;  and  1-14  for  chop- 
ping. The  obstruction  of  navigation  is  also  prohibited.  Many  local 
acts  have  been  passed  for  the  encouragement  of  mills.(2) 

40.  In  Michigan,  the  general  proceedings,  in  case  of  flowage,  are  the 
same  as  in  Massachusetts.  Yearly  damages  are  assessed,  for  which 
security  may  be  required,  on  filing  the  complaint,  or  bringing  an  action 
of  debt  for  damages,  already  assessed.  The  jury  also  return  what  por- 
tion of  the  lands  ought  not  to  be  flowed.  Similar  provisions  are  also 
made  for  the  repair  of  mills  belonging  to  joint  owners.  The  tolls  for 
grinding,  in  wind,  water,  or  steam  mills,  are  1-10  of  grain,  ground  and 
bolted,  1-12  of  that  not  bolted,  and  1-8  of  corn.  In  mills  moved  by 
animal  power,  1-8,  when  the  miller  does  not  find  the  team,  or  1-4 
when  he  does  find  it.     Millers  shall  well  grind,  and  in  turn. (3) 

41.  In  Missouri,  all  grist-mills  which  grind  for  toll  are  public  Tnills. 
Water-mills  are  required  to  grind  at  least  four  days  in  the  week,  well, 
and  in  turn.  But  the  owners  of  ox,  horse,  or  steam  mills,  may  always 
grind  their  own  grain.  The  tolls  are,  for  a  water  or  steam  mill,  1-8  ; 
a  horse  or  ox  mill,  1-5,  when  the  miller  finds  the  team ;  when  he  does 
not,  1-8.  The  provisions  for  erecting  mills  are  substantially  the  same 
as  in  Virginia,  Kentucky,  &c.     So  also  in  Illinois.(4) 

42.  In  Indiana,  where  an  owner  on  one  or  both  sides  of  a  stream 
wishes  to  build  a  mill,  or  where  he  has  already  built  one,  and  a  neigh- 
boring owner  claims  damages ;  either  may  have  a  writ  ad  quod  dam- 
num, to  settle  the  amount  of  injury. (5)  The  proceedings  are  similar  to 
those  in  Virginia,  &c.(a) 

43.  In  Arkansas,  one  who  wishes  to  erect  a  mill  makes  application 
to  the  court,  who  issue  a  writ  ad  quod  damnum,  for  inquiry  into  the 
* 

(1)  Ohio  St.  318-80.  ,      (4)  Misao.  St.  404-3;  Tllin.  Rev.  L.  449. 

(2)  1  Scott,  219-20,  2,  518.  15)  Ind.  Rav.  L.  65. 

(3)  Mich.  L.  470-4.  '  1 

(a)  The  jury  are  bound  to  adjudge,  whether  the  stagnation  of  the  water  will  injure  the 
health  of  the  neighborhood.     Gherkey  v.  Haines,  4  Blaokf;  160. 

The  petition,  the  writ,  and  the  inquest,' or  at  least  the  latter,  should  name  all  the  pro- 
prietors of  lands,  both  above  and  below  the  site  of  the  dam,  who  may  be  or  have  been  in 
any  way  injured  by  the  dam.     Honenstinev.  Vaughan,  1  Blaokf  520. 

If  an  assessment  of  damages  be  too  high  or  too  low,  the  circuit  court  may  set  it  aside  and 
order  another  assessment.     Chapman  v.  Groves,  8  Blackf.  308. 

On  such  writ,  issued  after  the  dam  was  built,  damages  were  assessed,  and  not  objected  to  ■ 
the  court  gave  judgment  on  the  assessment,  and  ordered  that,  on  payment  of  the  damages 
and  costs,  the  petitioner  should  "  have  leave  to  continue  his  dam,  and  to  flow  said  lands  as 
they  were  flowed  by  said  dam  at  the  time  of  said  inquest."  Held,  this  order  could  not  be 
complained  of  by  the  petitioner.     lb. 

An  assessment  of  damages  under  a  writ  of  ad  quod  damnum  may  be  objected  to  by  the 
defendant,  on  the  ground  that  the  damages  are  insufSoient ;  and  the  question  as  to  the  validity 
of  the  objection  will  be  for  the  court.     Peck  v.  Van  Rensselaer,  8  Blackf.  312. 

Such  writ  was  issued,  in  a  case  where  the  petitioner's  mill  dam,  previously  built,  caused 
land  of  the  defendant  to  be  overflowed.  The  inquest  was  favorable  to  a  continuance  of  the 
dam,  and  gave  the  defendant  damages  for  the  injury  to  his  land.  The  plea  was  a  decree  in 
Chancery  in  the  defendant's  favor,  enjoining  the  petitioner  forever  from  causing,  by  his  dam, 
the  overflowing  of  defendant's  premises.     Held,  that  the  plea  was  insufficient.     lb. 
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amount  of  damage  that  will  be  caused  by  the  flowage,  whether  it  will 
reach  any  mansion-house,  garden,  &c.,  as  to  the  effect  upon  fishing, 
navigation  and  health,  and  the  value  of  an  acre  of  land  on  the  opposite 
shore,  (the  applicant  owning  on  one  side  only.)  If  a  mansion,  &c.,  will 
be  overflowed,  or  the  health  of  the  neighborhood  affected,  the  applica- 
tion will  not  be  granted ;  otherwise,  a  decr.ee  may  be  passed,  vesting  a 
title  to  the  opposite  land  in  the  applicant,  under  condition  of  payment 
of  the  price,  providing  for  passage  of  the  fish,  commencement  of  the 
erection  in  one,  and  its  completion  in  three  years.  If  not  complied 
with,  the  land  revests.  The  same  provisions  apply  to  the  raising  of  a 
dam.  The  proceedings  are  no  bar  to  an  action  for  injuries  not  esti- 
mated. In  case  of  obstructing  a  stream  without  license,  and  aconse- 
quent  flowing,  double  damages  may  be  recovered,  as  for  a  nuisance. 
Upon  failure  to  comply  with  the  conditions,  other  parties  may  build. 
The  provisions  extend  to  canals  running  from  lakes.(l)(a) 
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1.  General  division  of  the  subject. 

2.  Kinds  of  fishery — ^common   of  piscary; 

free  and  several  fishery;  common  and 
exclusive  rights. 

16.  Construction  of  grants. 

19.  Fishery  in  river  not  navigable,  who  en- 
titled to. 

22.  Qualification  of  the  right;  passage  of 
the  fish  ;  passage-v^ays  through  dams, 


29.  Fishery  in  the  sea  and  navigable  streams. 
•32.  Modifications  of  the  common  law  in  the 
United  States — regulation  of  rivers 
not  navigable — doctrine  in  Pennsyl- 
vania, &G. 

54.  Right  of  fishery,  whether  it  gives  a  right 
to  enter  on  private  lands. 

58.  Statutory  provisions. 


1.  Fishery  is  another  important  subject  connected  with  water-courses. 
In  some  cases,  the  right  of  fishery  is  a  franchise,  and  might,  therefore, 
properly  be  considered  under  the  head  of  Franchises.  It  is  also  some- 
times classed  with  rights  of  common.  But  the  present  connection  seems 
to  be,  on  the  whole,  the  one  in  which  the  subject  may  be  most  appro- 
priately treated. 

2.  In  Pennsylvania,  it  is  said,  fishery  is  a  species  of  property,  rela- 
ting to  which  there  are  few  decisions.  Fisheries  for  shad  and  herring 
have,  however,  existed  from  a  very  early  period ;  and  there  are  very 

(l)Ark.  Rev.  St.  5"72-5. 


(o)  The  statute  of  Iowa,  making  it  a  penal  offence  to  injure  a  mill  dam,  is  cumulative,  and 
does  not  take  away  the  common  law  right  to  abate  a  nuisance.  The  State  v.  Moffett,  I 
Iowa,  (Greene,)  247. 

An  act  of  the  legislature,  authorizing  A  to  build  a  dam,  does  not  take  away  the  right  of 
B  to  abate  it  as  a  nuisance,  if  it  causes  the  water  to  flow  back  upon  B  to  his  serious  disad- 
vantage,   lb. 

To  come  within  the  statute,  making  it  a  penal  offence  to  injure  a  mill  dam,  the  injury 
must  have  been  wilful  and  malicious;  and  the  necessary  abatement  of  a  nuisance  created  by 
such  dam,  by  one's  own  act,  is  not  necessarily  so.     lb. 
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early  acts  regulating  and  restraining,  though  not  expressly  creating 
them.  These  acts  seem  to  apply  to  shad;  or,  in  the  Delaware,  per- 
haps, shad  and  herring.  The  term  fishery,  seems  to  be  exclusively  ap- 
plied to  the  place  of  drawing  a  seine,  or  net,  for  shad  or  herring ;  or  a 
right  thus  to  take  these  fish  in  a  certain  part  of  a  river.(l) 

3.  Common  of  piscary  is  a  liberty,  or  right  of  fishery,  in  the  water 
covering  the  soil  of  another  person,  or  in  a  river  running  through 
another  man's  land, (2) 

•i.  A  free  fishery  is  said  to  be  a  franchise  in  the  hands  of  a  subject, 
existing  by  grant  or  prescription,  distinct  from  an  ownership  in  the 
soil.  It  is  an  exclusive  right,  and  applies  to  a  public  navigable  river 
without  any  right  in  the  soil. (3) 

5.  A  several  fishery  is  a  private  exclusive  right  of  fishery  in  a  navi- 
gable river,  or  arm  of  the  sea,  accompanied  with  the  ownership  of  the 
soil.  It  is  a  grant  along  with  the  soil,  though  the  soil  may  be  granted 
without  it ;  and  it  has  been  strongly  maintained,  that  such  fishery  may 
exist,  without  ownership  of  the  soil.  It  has  been  held  in  recent  cases, 
that  the  owner  of  a  several  fishery  is  prima  facie^  but  not  necessarily, 
owner  of  the  soil. (4) 

6.  The  distinctions  between  common  of  piscary,  free  fishery,  and 
several  fishery,  are  said  to  be  quite  unsettled. (5)  Blackstone  says,(6)  a 
free  fishery  is  an  exclusive  right.  But  Lord  Mansfield  said, (7)  there 
was  no  free  fishery,  unless  more  persons  than  one  had  a  co-extensive 
right  in  the  same  subject.  So  in  Massach,usetts,(8)  it  is  held  that  a  free 
fishery  is  not  an  exclusive  fisherj*.  A  distinction  has  been  made(9) 
between  a  common  fishery,  which  may  mean  for  all  mankind,  as  in  the 
sea,  and  a  common  of  fishery^  which  is  a  right  in  common  with  certain 
other  persons,  in  a  particular  stream.  Chancellor  Kent  comes  to  the 
conclusion,(10)  that  the  most  easy  and  intelligible  division  is,  into  a 
right  common  to  all,  and  a  right  exclusively  in  one  or  a  few  indi- 
viduals. 

7.  In  the  case  of  Melvin  v.  Whiting,{\\)  Parker,  Ch.  J.,  gives  the  fol- 
lowing account  of  the  course  of  opinions  upon  this  subject. 

8.  Blackstone  gives  the  quality  of  exclusiveness  to  a  free  fishery, 
making  it  differ  from  a  several  fishery  only  in  this  ;  that  in  the  latter 
the  owner  must,  while  m  the  former  he  need  not,  own  the  soil  of  the 
stream.  In  Smith  v.  KempJ(i.2)  two  judges  held  that  libera piscaria  im- 
ported-an  exclusive  right;  and  one,  that  it  meant  only  common  of  pis- 
cary, according  to  Lord  Coke.(13)  The  doctrine  of  Coke  seems  to  be 
fully  recognized  m  Seymour  v.  Ld.  Oourtenay,{lA)  and  Hargrave  also  ap- 
proves it.(15)     Upon  these  grounds  it  is  adopted  in  Massachusetts,  and 


(1)  'Hart  JJ.  Hill,  1  Wliart.  131-2. 

(2)  3  Kent,  408-9. 

(3)  lb.  409. 

(4)  Aug.  on  W.  0.  6-10;  Com.  Dig.  Pre- 
rogative, D.  50;  Daviea,  149;  Smiths.  Kemp, 
2  Salk.  637;  Carters.  Murcot,  4 Burr.  2162; 
Duke,  &o.  V.  Fogwell.  5  Barn.  &  Or.  875 ; 
Partheriche  v.  Ma«on,  2  Chit.  R.  658. 

(5)  3  Kent,  409. 

(G)  2  Comm.  39,- 40. 


(7)  Seymour  v.  Courtenay,  5  Burr.  2814. 

(8)  Melvin  v.  Whiting,  7  Pick.  79. 
(91  Bennett  v.  Coster,  8  Taun.  183. 

(10)  3  Kent,  410. 

(11)  7  Pick.  79. 

(12)  2  Salk.  637. 

(13)  Co.  Lit.  122.  - 

(14)  5  Burr,  2814. 

(15)  Co.  Lit.  122  a,  n.  181. 
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is  also  said  to  agree  with  the  popular  sense  of  a  free  fishery  in.  this  coun- 
try, which  has  probably  been  derived  from  early  legislation. (a) 

9.  In  a  late  English  case,  jt  is  said  that  the  owner  of  a  several  fishery, 
in  ordinary  cases,  and  where  the  terras  of  the  grant  are  unknown,  may 
be  presumed  to  be  the  owner  of  the  soil.(L) 

10.  In  Pennsylvania,  Huston,  J.,  says,  instead  of  going  into  the 
black  letter  books,  to  learn  what  was  a  fishery,  and  a  free  fishery,  and 
a  several  fishery,  I  am  disposed  to  regard  our  own  acts,  even  though 
difiering  from  old  opinions  in  feudal  times.  In  Maryland,  uninter- 
rupted use  of  a  fishery  in  a  navigable-  river,  for  over  twenty  years, 
raises  no  presumption  of  the  gram  of  a  several  fishery.  It  certainly 
does  not,  unless  exclusive.(2) 

11.  A  custom  to  take  fish  in  another's  fishery  is  not  a  lawful  cus- 
tom. (3) 

12.  The  right  to  a  fishery  does  not,  per  se,  imply  a  fee-simple  in  the 
space  between  high  and  low  water,  opposite  the  fishery,  but  only  such 
an  interest  as  is  necessary  to  the  use  of  the  fishery.  Hence,  the  devise 
of  "  my  fishing  place,"  passes  only  the  last  named  interest.(4) 

13.  Where  a  baj',  or  arm  of  the  sea,  is  a  common  fishery  to  all  the 
inhabitants  of  the  town  where  it  lies,  and  an  individual  inhabitant, 
having  taken  oysters  therein,  plants  them  in  a  bed  in  such  bay,  clearly 
designated  and  marked  out ;  he  may  have  an  action  against  any  one 
who  interferes  with  them.  So  oysters,  planted  by  an  individual  in  a  bed, 
clearly  designated  and  marked  out  in  navigable  waters,  which  are  free 
for  all  the  inhabitants  of  the  State,  are  the  property  of  the  person  plant- 
ing them,  and  he  may  maintain  trespass  against  another  for  removing 
them,  notwithstanding  the  latter  has  deposited  other  oysters  in  the 
same  place,  with  the  knowledge  that  the  plaintiff  had,  at  the  time,  sim- 
ilar property  there,  and  with  an  intent  so  to  mingle  the  two  kinds  to- 
gether, that  neither  could  be  identified.  It  would  probably  be  other- 
wise, if  the  bed  interfered  with  the  common  fishery,  or  if  the  oysters 
were  undistinguished  from  others  in  the  bay. (5) 

14.  Clearing  out  a  fishing  place  in  a  river,  by  one  not  owning  the 
bank,  does  not  give  an  exclusive  right  of  fishery. (6) 

16.  The  annual  temporary  use  of  a  fishing  privilege  cannot  be  a 
disseizin.(7) 

16.  The  grant,  by  patent,  of  an  island  commonly  called  and  known 
by  the  name  of  Green  Flats,  is  good,  though  the  place  is  sometimes 
covered  by  water ;  but  it  is  a  grant,  not  of  a  fishery,  but  only  of  the 
land,  subject  to  be  used  as  a  highwa}',  and  a  public  fishery,  till  other- 
wise appropriated  by  the  grantee.  It  seems,  no  action  lies  for  taking 
fish  upon  the  island.  But  the  public  fishery  does  not  give  the  right  of 
drawing  nets  upon  the  Flats.     A  grant  of  the  exclusive   privilege  of 


(1)  Somerset  v.  ITogwell,  5  Barn.  &  Cr.  815. 

(2)  Hart  «.  Hill.  1  Whart.  132;  Delaware, 
&e.  V.  Stump,  8  Gill  &.  J.  479. 

(3)  Waters  v.  Lilly,  4  Pick.  145. 

(4)  Hart  v.  Hill,  1  Whart.  137. 


(5)  Fleet  v.  Hegeman,  14  Wend.  42 ;  Deck- 
er V.  Fisher,  4  Barb.  592. 

(6)  Weslfall  V.  Van  Anker,  12  John.  425. 

(7)  Niokeraon  u..  Brackett,  10  Mass.  217. 


(a)  Where  a  private  river  runs  through  a  manor,  each  owner  of  the  bank  is  presumed  to 
own  the  fishery  opposite  his  own  land;  and,  if  the  lord  of  the  manor  claims  a  several 
fishery,  the  burden  of  proof  is  on  him  to  establish  it.  Lamb  r.  Newbiggin  1  Carr  &  K 
549. 
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fishing  on  the  Flats  for  ten  years,  is  not  a  lease  of  the  fishery,  but  of 
the  right  of  drawing  nets  upon  them,  this  being  the  purpose  for  which 
they  had  been  used,  and  in  the  power  of  the  lessor  to  grant ;  but  the 
fishery  on  the  Flats  still  continues  common. (1) 

17.  Where  a  town  is  empowered  by  statute  to  sell  the  right  of  ta- 
king fish  within  its  limits,  under  certain  regulations,  the  act  may  be 
considered  as  granting  a  free  fishery,  which  is  a  franchise  t'lat  may  be 
assigned  or  released. (2) 

18.  The  Commonwealth,  in  a  grant  of  land,  included  the  right  of 
taking  fish,  to  be  held  in  common  among  the  grantees  and  other  set- 
tlers. The  occupants  of  the  land,  having  become  a  town,  were  em- 
powered by  law  to  appoint  a  committee  to  regulate  the  fishery  wiiLin 
the  town ;  and  a  penalty  was  imposed  for  taking  fish  without  their 
authority.  Held,  an  owner  of  land  adjoining  the  river  was  subject  to 
the  penalty,  though  before  the  grant  he  and  those  under  whom  be 
claimed  had  used  to  take  fish  there. (3) 

19.  At  common  law,  the  right  of  fishery  in  a  fresh  water  river,  above 
the  ebbing  and  flowing  of  the  tide,  belongs  to  the  owner  or  owners  of 
the  banks.  If  different  persons  own  the  opposite  banks,  each  is  enti- 
tled to  the  fishery  on  his  own  side  to  the  thread  of  the  river — ad  filum 
medium  aquae.  If  both  banks  belong  to  one  individual,  he  owns  the 
whole  fishery.  A  river  of  this  description  is  in  law  said  to  be  not 
navigable.  And  the  fact  that  it  is  actually  susceptible  of  navigation, 
even  by  large  vessels,  makes  no  other  difference  in  the  rule  above 
stated,  than  that  the  fishery  cannot  be  used  to  the  obstruction  of  such 
navigation. (4) 

20.  By  the  principles  of  the  common  law,  a  town  has  no  right  of 
property  in  a  fishery  within  its  limits.(5) 

21.  The  flowing  of  the  waters  of  a  lake  into  a  river,  and  the  re-flow- 
ing thereof,  being  not  the  flux  and  reflux  of  the  tides,  but  only  occa- 
sional and  rare  instances  of  a  swell  in  the  lake,  and  a  setting  up  of  the 
waters  into  the  river,  and  the  subsiding  of  such  swells ;  do  not  consti- 
tute the  river  technically  navigable,  so  as  to  give  a  public  right  of  fish- 
ery.(6) 

22.  The  common  law  right  of  fishery  in  fresh  water  rivers  is  subject 
to  a  reasonable  qualification,  in  order  to  protect  the  rights  of  others, 
who,  in  virtue  of  owning  the  soil,  have  the  same  right,  but  might  lose 
all  advantage  from  it,  if  the  owners  below  might  impede  the  passage  of 
fish  into  the  lakes  or  ponds,  where  they  by  instinct  prepare  for  the 
multiplication  of  the  species.  The  principle  is  the  same,  as  that  which 
qualifies  the  private  ownership  of  the  stream  itself,  by  the  public  ease- 
ment of  passage  upon  it.  But,  in  Massachusetts,  the  common  law  upon 
this  subject  has  been  essentially  altered  by  colonial,  provincial,  and  later 
statutes  ;  and  the  rights  of  the  citip^ens-  are  governed  by  the  latter,  and 
not  by  the  former.  The  Pro  v.  St.  8  Anne,  ch.  3,  prohibited  the  ob- 
struction of  fish  by  placing  across  a  stream  any  fixed  implement  or 
machine ;  and  St.  15  Geo.  II,  c.  6,  required  the  keeping  open  in  dams, 
for  a  certain   period,  sluice  ways,   or   passages  for  the   fish  to  pass 

(1)  Brink  v.  Riohtmyer,  14  John.  255. 

(2)  Watertown  v.  "White,  13  Mass.  477. 

(3)  Nickeraon  v.  Braokett,  10  Mass.  212. 

(4)  "Waters  v.  Lilly,  4  Pick.  145 ;  3  Kent, 
410-11;  Weld  U.Hornby,  1  B.  195;  Com. «. 

Vol.  II.  •         10 


Chapin,  5  Pick.  199;  Smith  v.  Miller,  5  Mas- 
191. 

(5)  Randolph  v.  Braintree,  4  Mass.  317. 

(6)  Hooker  v.  Cummings,  20  John.  98. 
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through.  These  acts  assert  the  right  of  the  public  to  regulate  the  mode 
of  taking  fish,  even  in  private  or  several  fisheries;  and  they  also  im- 
pliedly recognize  the  private  right  of  erecting  dams  and  other  works, 
if  a  passage  is  left  open  at  the  time  prescribed.(l) 

28.  Every  owner  of  a  water  mill  or  dam  holds  it  on  the  condition, 
or  perhaps  the  limitation,  that  a  passage  way  for  fish  be  allowed.  And 
this  limitation  is  not  extinguished  by  any  neglect  to  enforce  it,  because 
no  laches  can  be  imputed  to  the  government. 

24.  In  1633,  the  town  of  Dorchester  made  a  grant  in  these  words; 
"It  is  generally  agreed  that  A  shall  build  a  water  mill  if  he  see  cause." 
Then  followed  a  grant  to  him  of  a  wear  adjoining  his  mill ;_  and  no 
person  is  to  cross  the  wear  with  a  net  or  otherwise,  to  the  prejudice  of 
said  wear.  It  was  further  provided,  that  A  should  sell  the  fish  at  cer- 
tain rates.  In  1634,  the  legislature  confirmed^ the  grant  to  A  and  his 
heirs.  Held,  the  grant  gave  A  the  franchise  ofa  several  fishery  at  that 
place,  but  nowhere  above  it;  and  that  it  did  not  authorize  him  to  ex- 
clude fish  from  passing  above  the  wear,  because  the  value  of  the  fishery- 
would  be  much  diminished  by  preventing  the  fish  from  casting  their 
spawn  in  the  ponds  above,  and  the  interest  of  the  public,  provided  for 
by  the  grant,  would  be  thus  sacrificed.(2)(a) 

25.  The  provincial  statute  of  8  Anne,  ch.  8,  to  prevent  nuisances  by 
hedges  and  other  incumbrances,  obstructing  the  passage  of  fish,  is  still 
in  force  in  Massachusetts.(&)  ■  The  act  contemplates  only  permanent 
erections,  and  such  as  may  be  removed  by  the  sheriff.  It  does  not  ap- 
ply to  the  setting  of  a  seine  to  catch  fish. (8) 

26.  In  Massachusetts,  a  dam  across  a  river  not  navigable  is  not  sub- 
ject to  indictment  at  common  law  as  a  nuisance,  for  obstructing  the 
passage  of  fish  ;  but  can  be  complained  of  only  by  the  statutory  reme- 
dies.(4) 

27.  Where  a  statute  imposes  a  penalty  upon  any  one  who  shall  place 
or  set  any  seine  or  net  across  a  certain  river,  which  shall  obstruct  the 
passage  offish  ;  a  seine,  having  one  end  of  it  attached  to 'a  boat,  which 
is  made  iast  to  a  stake  on  one  side  of  the  river,  and  having  at  the  other 
end  a  rope,  which  is  passed  round  a  stake  on  the  other  side  of  the  river, 
and  is  held  by  men,  and  drawn  or  slackened  at  pleasure,  comes  within 
the  terms  of  the  act.  So,  the  repairing  of  an  old  wear  with  bricks, 
bushes  and  stakes,  is  a  settwg.{o) 

28.  Where  one,  having  a  sole  and  several  fishery  in  a  small  fresh 
water  stream,  converted  a  brush  wear,  through  which  some  of  the  fish 
might  and  did  escape,  into  a  solid  stone  wear,  which  was  wholly  imper- 
vious ;  the  latter  was  held  to  be  a  nuisance. (6) 


(1)  Com.  V.  Chapin,  5  Pick.  202-3-4. 

(2)  Stoughton  V.  Baker,  4  Mass.  522. 

(3)  Com.  V.  Rugglea,  10  Mass.  391. 

(4)  Com.  V.  Chapin,  5  Pick.  199. 


(5)  ■Watertown  v.  Draper,  4  Pick.   165 ; 
Atwood  V.  Caswell,  19  Pick.  493. 

(6)  "Weld  V.  Hornby,  1  B.  194 


(a)  A.  wear,  appurtenant  to  a  fishery,  whereby  a  navigable  river  is  obstructed,  is  legal,  if 
granted  by  the  crown  before  the  reign  of  Edw.  I.  Such  grant  may  be  inferred  from  its  ex- 
istence. If  at  first  it  obstructed  a  part  of  the  bed,  and  afterwards,  by  reason  ofa  change  in 
the  bed,  the  whole,  the  right  still  continues.  But,  if  the  crown  had  no  right  to  obstruct  the 
whole,  it  is  unlawful  to  make  a  wear  obstructing  a  part,  except  subject  to  the  public  right. 
In  this  case,  therefore,  an  obstruction  of  the  whole,  arising  from  the  change  above  stated,  is 
unlawful.     Williams  v.  "Wilcox,  8  Ad.  &  BU.  314. 

(6)  "Whether  since  the  Revised  Statutes ;  qu.  ? 
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29.  The  right  of  fishing  in  the  sea,  in  its  bays  or  arras,  and  in  navi- 
gable or  tide  waters,  is  a  common  right,  unless  an  individual  can  make 
an  exclusive  claim  by  grant  or  prescription.  The  latter  must  be  clearly 
proved — every  presumption  is  against  it.  And  a  grant  by  the  crown 
will  be  construed  strict!}',  being  so  much  taken  from  a  common  privi- 
lege.(a)  The  right  above  mentioned  is  by  some  writers  considered  to 
rest  upon  the  law  of  nations.  By  the  civil  law,  all  rivers  where  the 
flow  of  water  was  perennial,  belonged  wholly  to  the  public,  including 
the  fishery,  and  the  use  of  the  banks.  Bracton  adopted  this  doctrine 
in  its  full  extent,  and  held  that  the  right  of  fishing  and  using  the  banks 
was  common,  jure  gentium.  But  it  is  everywhere  agreed,  that  this  right 
is  subject  to  be  modified  and  controlled  by  the  municipal  law  ;  and  a 
late  case  has  decided,  that  the  public  have  no  right  of  crossing  the  beach 
or  sea-shore  for  bathing,  as  against  the  lord  of  a  manor,  who  owns  the 
soil  of  the  shore,  and  the  exclusive  fishery. (1)(6) 

30.  In  England,  the  king  may  grant  fishing  within  a  creek  of  the 
sea,  or  within  some  known  precinct  of  known  bounds,  even  within 
the  main  sea.  The  16th  chapter  of  Magna  Charta,  though  restricting 
the  king  as  to  the  occupancy  of  rivers  for  his  pleasure,  did  not  restrict 
him  from  granting  the  lands  under  rivers  and  navigable  waters.(2) 

31.  Clauses  in  the  royal  grant  to  the  English  colonies,  reserved  to 
all  English  subjects,  including  the  colonies,  a  right  to  fish  in  arms  of 
the  sen,  and  salt  water  rivers,  "  where  they  have  been  wont  to  fish  ;" 
and  it  was  a  common  right,  and  the  subjects  of  one  colony  might  fish 
in  another.  This  right  remains  to  the  inhabitants  of  the  United  States. 
Mr.  Dane  remarks,  that  a  question  may  arise  upon  the  words  "have 
been  wont  to  fish,"  as  to  the  right  of  the  inhabitants  of  one  State  to 
fish  on  the  shores  of  another ;  but  he  thinks  there  can  be  little  doubt 
that  such  right  exists,  though  it  does  not  extend  within  the  counties  of  a 
State.(8) 

32.  The  doctrines  of  the  English  law,  above  stated,  have  been  gene- 
rally adopted  in  this  country;  subject,  however,- in  some  of  the  States, 
to  modifications,  which  are  deserving  of  special  notice.(4:) 

33.  In  Massachusetts,  by  a  colonial  law,  each  town  was  empowered 


(1)  Jaoobson  v.  Fountain,  2  John.  170; 
Gould  V.  James,  6  Cow.  369 ;  Rogers  v.  Jones, 
1  Wend.  237  ;  Case  of  River  Banne,  Davies, 
149  ;  Hale  de  Jure  Maris,  ch.  4 ;  Warren  v. 
Matthews,  1  Salk.  357;  3  Kent,  412;  Blun- 
dell  V.  Catterall,  5  Barn.  &  Aid.  268 ;  Deer- 
field  V.  Arms,  17  Pick.  41 ;  Commrs.,  &o.  v. 
Kempshall,  26  "Wend.  404;  Child  v.  Starr, 
4  Hill,  369 ;  Esson  v.  MoMaster,  Kerr,  N.  B. 
501;  Bowman  v.  Wathen,  2  M'Lean,  376; 
Mardin  v.  Waddell,  16  Pet.  307. 

(2)  Rogers  «.  Jones,  1  Wend.  237. 


(3)  2  Dane,  709.  (For  the  opinion  of  Mr. 
Dulany,  upon  a  similar  point  in  Maryland, 
see  1  Har.  &  McHeu.  564.) 

(4)  17  John.  195  ;  Hooker  v.  Cummings, 
20 ;  -90 ;  6  Cow.  518  ;  Berry  v.  Carle,  3 
Greenl.  269;  Scott  v.  Willson,  3  N.  H.  321 ; 
Com.  V.  Charlestown,  1  Pick.  180  ;  Adams  v. 
Pease,  2  Oonn.  481  ;  Arnold  o.  Miindy,  1 
Halst.  1 ;  2  Dane,  692  ;  Browne  v.  Kennedy, 
5  Har.  &  J.  195  ;  Stoughton  v.  Baker,  4  Mass. 
527. 


(a)  This  rule  was  applied  to  the  patent  from  Clias.  II,  to  the  Duke  of  York,  in  reference 
to  the  right  of  fishery  in  New  Jersey.     16  Pet.  367. 

(i)  It  was  formerly  held,  that  every  navigable  river,  as  far  as  the  sea  ebbs  and  flows,  is 
a  royal  river,  and  the  fishery  in  it  a  royal  fishery,  belonging  to  the  king,  by  his  prerogative. 
But  it  has  been  since  decided,  that  this  prerogative  applies  only  to  the  royal  fish,  viz.,  whale, 
and  sturgeon ;  and  that  every  subject  may  fish  with  lawful  nets,  both  in  navigable  rivers, 
and  arms  of  the  sea.  But  a  prescription  for  a  right  of  fishery  in  the  sea,  as  annexed  to  cer- 
tain tenements,  is  bad.  Davies,  152  ;  Warren  v.  Matthews,  6  Mod.  73  ;  1  Salk.  357  ;  Fitz- 
walter's  case,  1  Mod.  105;  "Ward  v.  Creswell,  Willes,  265. 
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to  appropriate  the  right  of  free  fishing,  in  navigable  rivers,  within 
itself,  and  the  right  was  confined  to  householders.  And  the  law  is 
now  settled,  that  the  right  of  fishing  in  all  rivers,  not  navigable,  is 
,  subject  to  legislative  control,  unless  secured  by  a  particular  grant  or 
prescription.  In  Maine,  it  is  said,  that  the  right  of  taking  shad,  sal- 
mon and  alewives,  has  been  always  subjected  to  public  contro].(l)(a) 

34.  So,  in  New  York,  the  Eevised  Statutes  regulate  the  right  of 
fishery  in  both  classes  of  rivers;  particularly  with  regard  to  certain 
kinds  of  fish,  and  in  the  waters  of  the  Upper  Hudson.  Jurisdiction 
of  the  same  subject  is  given  to  the  courts  of  common  pleas,  within 
their  respective-  counties,  in  regard  to  streams,  ponds,  or  Iakes.(2) 
(See  sec.  47.) 

35.  In  New  Jersey,  it  has  been  maintained,  that  the  owners  of  land, 
upon  navigable  as  well  as  other  waters,  had  immemorially  claimed  a 
title  to  the  soil,  and  to  a  several  fishery  in  such  waters  fronting  their 
land  and  shores ;  subject  to  the  public  right  of  passage,  and  to  legisla- 
tive regulations  in  regard  to  the  fish.  This  doctrine  was  founded  upon 
the  ground,  that  the  original  grants  from  the  king  of  England  and  the 
Duke  of  York  passed  a  title  to  the  soil  covered  by  navigable  water,  as 
well  as  other  land  ;  and  that  this  individual  title  has  vested  by  regular 
transmission  in  subsequent  proprietors,  excluding  the  public  common 
law  right.  But  the  doctrine  has  been  set  aside  by  a  subsequent  decision 
of  the  State  court.(3)(i) 

86.  In  Maryland,  the  original  proprietors,  claiming  by  grant  from 
the  king,  are  held  to  have  acquired  a  right  to  land  covered  by  navi- 
gable waters,  subject  to  the  public  privilege  of  fishery.  And  this 
right  has  become  vested  in  the  State.(4) 

37.  In  several  of  the  States,  individuals  have,  by  usage,  a  several 
right  of  fishery  in  navigable  waters,  bordering  upon  their  land. (5) 

38.  In  Massachusetts,  an  ancient  colony  law  of  1674,  above  referred 
to,  (sec.  33,)  provided,  that  every  inhabitant,  who  is  a  householder. 


(1)  3  Kent,  414;  Waters  v.  Lilley,  4  Pick. 
145  ;  Ingrabam  v.  Wilkinson,  lb.  268  ;  Tin- 
ton  v.  Wells,  9  lb.  81;  2  Dane,  688-'?12; 
Oottrill  V.  Myrick,  3  Pairf.  229  ;  Lnut  v.  Hun- 
ter, 16  Maine,  1. 

(2)  1  N.  T.  Rev.  St.  68T-8. 


(3)  Griffith's  Law'  R.  New  Jersey,  Fish- 
eries ;  Arnold  v.  Mundey,  1  Halst.  1. 

(4)  Browne  v.  Kennedy,  5  Har.  &  John. 
195.  See  Delaware,  &o.  v.  Stump,  8  Gill  k 
J.  479. 

(5)  Angell  on  Tide  W.  oh.  f. 


(a)  In  the  same  State,  the  legislature  may  regulate  the  whole  subject  of  fishery  in  fresh 
waters.  Peoples  v.  Hannaford,  6  Shepl.  106,  In  tide  rirers,  as  in  the  sea,  the  right  of 
fishery  is  common  to  all.  So  the  right  of  taking  shell  fish  on  the  shore.  Parker  v.  Cutter, 
4;o.,  1  Shepl.  353.  But  fishery  in  navigable  waters  is  subject  to  legislative  control.  Puller 
V.  Spear,  2  Shepl.  417.  In  Massachusetts,  -^  town  has  no  right  to  grant  the  privilege  of 
taking  oysters.     A  contract  for  that  purpose  is  void.     Dill  v.  Wareham,  1  Met.  438. 

The  right  of  taking  clams  from  flats  lying  between  high  and  low-v/ater  marks,  and  within 
100  rods  of  the  upland,  is  in  this  commonwealth,  as  at  common  law,  a  public  right,  and  does 
not,  by  virtue  of  the  colony  ordinance  of  1641,  belong  exclusively  to  the  owner  of  the  up- 
land. And  in  any  town  where  such  right  has  not  been  limited  by  particular  statute,  all  the 
■  inhabitants  may  lawfully  enter  upon  such  flats,  for  the  purpose  of  digging  and  carrying  away 
clams.     Weston  v.  Sampson,  Law  Rep.  Jan.  1854,  493;   8  Gush.  347. 

(6)  In  1831,  the  legislature  passed  an  act  to  extinguish  the  title  of  the  Delaware  Indians 
to  the  fisheries  and  bays,  for  $2,000,  at  the  same  time  claiming  that  the  right  had  been  lost 
by  abandonment.  3  Kent,  (5th  ed.,)  395,  n.  b.  The  Supreme  Court  of  the  United  States 
has  decided,  that  the  property  in  the  oyster  fisheries,  in  the  public  rivers  and  bays  in  East 
New  Jersey,  was  vested  in  the  State  by  the  Revolution,  and  afterwards  in  the  grantees, 
under  the  act  of  New  Jersey,  in  1824.    Mardin  v.  WaddeU,  16  Pet.  367. 
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shall  have  free  fishing  and  fowling,  in  any  great  ponds,  bays,  coves, 
and  rivers,  so  far  as  the  sea  ebbs  and  flows,  within  the  town  where 
they  dwell,  unless  the  town,  or  the  general  court,  have  otherwise  ap- 
propriated them  ;  provided,  that  no  town  shall  appropriate  to  any  per- 
son or  persons  a  great  pond  of  more  than  ten  acres  ;  and  that  no  one 
shall  come  without  leave  upon  another's  property,  otherwise  than  as 
hereafter  expressed.  (The  statute  then  proceeds  to  provide  for  the 
ownership. of  the  seashore,  as  stated  in  ch.  68.)  And  for  great  ponds 
lying  in  common,  though  within  a  town,  any  man  may  fish  and  fowl 
there,  and  may  pass  on  foot  through  any  man's  property  for  that  end, 
£0  he  trespass  not  upon  any  man's  corn  or  meadow. 

39.  Mr.  Dane  remarks,  that  this  law  is  now  constantly  practised 
upon,  in  regard  to  harbors,  beaches,  fiats-grounds,  &c.,  as  well  as  to 
fishing  and  {flowing)  fowling,  taking  sand,  sea  manure  and  ballast. 
Also,  in  regard  to  great  ponds,  many  actions  have  been  brought.  No 
instance  is  recollected  of  a  town  appropriation,  as  authorized  by  the 
act.  It  is  questionable  whether  the  practice  of  free  fishing  and  fowl- 
ing has  been  confined  to  householders,  or  to  the  limits  of  a  person's 
own  town.  The  act  alters  the  common  law,  as  it  limits  the  right  of 
passing  over  the  lands  of  others  to  great  ponds,  by  exempting  from 
this  right  all  tillage  and  mowing  land,  and  thereby  allowing  persons 
to  go  over  pasture  and  some  lands  of  others.  This  has  been  the 
general  practice.  Hence,  going  over  other  men's  lands,  to  fish  and 
fowl  i-n  other  waters  than  great  ponds,  remained  as  at  common  law.(l) 
Mr.  Dane  further  remarks,  that  the  practice  on  this  colony  law  has 
been  uncertain,  if  not  as  to  clams  and  oysters,  it  has  been  as  to  fishing 
and  fowling.  The  inhabitants  of  one  town  have  often  fished  in 
another,  and  there  have  scarcely  ever  been  any  to\^n  limits  as  to  fowl- 
ing. But,  by  this  law,  a  man's  privilege  to  fish  and  fowl  seems  to  be 
as  much  confined  to  his  town  limits,  as  other  town  privileges.(2) 

40.  In  Massachusetts,  the  legislature  may  unquestionably  regulate 
the  taking  of  fish  within  the  State,  and  oblige  all  the  citizens  to  con- 
form to  the  regulations,  by  inflicting  penalties.  This  right  has  been  so 
long  used,  and  so  beneficially  for  the  public  and  the  towns,  that  it 
ought  not  now  to  be  called  in  question.  Without  it,  great  confusion 
would  take  place  in  the  use  of  the  privilege,  and  probably  the  privi- 
lege itself  would  soon  cease,  by  the  destruction  of  the  fish.  One  of 
the  earliest,  and,  it  seems,  the  most  frequently  occurring  subjects  of 
legislation,  has  been  that  of  the  fisheries.  Though  a  source  of  profit 
and  support  to  multitudes  of  people,  it  was  found,  also,  to  be  a  fruitful 
source  of  disorder  and  contention,  both  between  individuals  and  towns, 
jvho  became  owners  of  the  banks  of  rivers.  It  has  been  argued,  that 
the  legislature  had  no  constitutional  right  to  divest  the  fishery,  in 
rivers  not  navigable,  from  the  proprietors  of  th«  banks,  and  vest  the 
franchise  in  the  town.  Upon  the  principles  of  the  English  common 
law,  the  argument  is  well  founded ;  but  the  constant  course  of  legisla- 
tion here>  from  the  first  settlement  of  the  country,  has  qualified  this 
right,  by  subjecting  it  to  legislative  control.(3) 

41.  So,  it  is  said,  in  Maine,  that  the  legislature  had  an  undoubted 


(1)  2  Dane,  693,  694. 

i(2)  3  Dane,  699. 

(3)  Burnharn  v.  "Webster,   5   Mass.  269^ 


Nickerson  t;.  Brackett,  10  Mass.  216;  Com. 
V.  Chapin,  5  Pick.  203,  204 ;  Tinton  v. 
Welsh,  9  Pick.  SI,  92. 
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right  to  put  in  common  that  which  in  England  is  private  property.(l) 
(See  sec.  58.) 

42.  It  is  suggested,  as  a  doubtful  point,  whether  the  legislature  may 
provide  for  the  removal  of  natural  obstructions,  or  the  erection  of 
artificial  facilities,  in  the  bed  of  a  stream,  for  the  ascent  of  fish,  and 
the  creation  of  a  fishery,  where  they  could  not  otherwise  pass,  with- 
out the  consent  of,  and  a  compensation  to,  the  riparian  proprietor. 
But  the  legislature  may  regulate  streams,  in  which  alewives  and_  cer- 
tain other  fish  have  been  accustomed  to  ascend.  And  no  individual 
can  prescribe  against  this  public  right.(2) 

43.  In  Massachusetts,  towns  adjoining,  or  extending  across  a  navi- 
gable river,  may  own  the  soil  of  the  flats,  and  even  of  the  channel,  by 
virtue  of  a  grant  from  the  government;  but  the  property  in  the  fish, 
and  also  of  all  tide  waters,  is  in  the  public.  But  it  seems  to  be  a  part 
of  the  common  law  of  the  State,  that  the  town  may  appropriate  the 
fish,  if  not  appropriated  by  the  legislature  ;  but  for  taking  the  fish  no 
man  could  lawfully  go  on  the  soil  of  another.  This  rule  probably 
originated  from  a  declaration  of  common  liberties,  made  by  the  general 
court  of  the  colony,  in  1641.  If,  therefore,  no  appropriation  has  been 
made  of  the  fish,  any  citizen  may  take  them,  not  trespassing  on  others' 
land.  But  any  town  adjoining  a  river  may  appropriate  the  fish  taken 
within  its  limits,  and,  in  order  to  give  the  town  on  the  opposite  side 
the  same  righ  t,  the  limits  must  not  include  tide  waters,  but  the  shores 
on  which  the  fish  are  drawn  and  placed,  when  they  may  be  said  to  be 
take?i.  If  taken,  when  caught  swimming,  a  conflict  of  rights  must  arise. 
And  where  the  channel  is  not  granted,  fish  swimming  there,  out  of  the 
limits  of  any  town,  would  not  be  subject  to  appropriation.  Where 
towns  have  speciffbally  regulated  the  right  of  fishery  within  their 
limits,  the  place  of  fishing  is  always  understood  to  be  that  part  of  the 
shore  used  for  employing  seines  and  nets,  or  other  engines,  and  for 
bringing  the  fish  to  land  ;  and  not  any  part  of  the  tide  waters  in  which 
they  were  swimming.(3) 

44.  A  statute  imposed  a  penalty  on  such  persons  as  should  take  fish 
within  the  town  of  A,  unless  authorized  by  said  town.  The  defendant 
caught  fish  with  a  seine  in  Charles  Eiver,  at  a  place  where  the  town  of 
A  was  on  the  north,  and  the  town  of  B  on  the  south  side,  putting  in 
the  seine  on  the  B  side,  extending  it  across  the  river  over  the  flats  on 
the  A  side,  and  drawing  it  on  shore  on  the  B  side,  with  the  fish  in  it. 
Higher  up  the  river,  A  lies  on  both  sides  of  it,  where  there  was  a  con- 
venient place  for  the  fishery,  called  the  A  fishery,  and  where  the  in- 
habitants of  A  were  used  to  fish,  and  not  elsewhere.  The  fishery  car- 
ried on  by  :he  defendant  in  B,  was  an  accustomed  fishery  for  the  in; 
habitants  of  B.  Held,  independently  of  the  Statute,  the  defendant  had 
a  clear  right  thus  to  take  fish  ;  that  the  act  was  designed  to  enable  the 
town  of  A  to  regulate  its  own  rights  then  subsisting,  and  not  to  grant 
any  new  ones ;  and,  therefore,  as  it  must  be  construed  strictly,  applied 
only  to  the  fishery  at  the  place  where  A  lay  on  both  sides  of  the'^iver, 
and  not  where  the  defendant  had  taken  fish.(4) 

45.  In  New  York,  it  is  held,  that  a  patent  to  the  inhabitants  of  a 
town  may  include  an  exclusive  right  of  fishery  in  the  waters  within  its 

(1)  3  Fairf.  229.  I      (3)  Coolidge  v.  Williams,  4  Mass.  144, 145. 

(2)  Cottrill  V.  Myrick,  3  Fairf.  222.  [      (4)  Coolidge  v.  Williams,  4  Mass.  140. 
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limita.  And  such  right  becomes  part  of  the  common  property  of  the 
town,  subject  to  municipal  regulation.  It  must,  however,  be  so  used, 
as  not  to  annoy  the  passage  of  ships  or  boats,  and  is  subject  to  the  laws 
of  the  State  for  the  conservation  of  fish  or  fry. (1) 

46.  A  town,  to  which  such  patent  had  been  made  by  Sir  Edmund 
Andross,  under  Charles  II,  passed  a  by-law,  with  a  penalty,  that  no  per- 
son, not  an  inhabitant,  should  rake  or  take  oysters  in  the  creeks  or  har- 
bors thereof.  The  defendant,  a  citizen  of  New  York,  but  not  of  this 
town,  entered  the  harbor  or  bay,  and  caught  and  carried  away  a  quan- 
tity of  oysters,  about  100  yards  from  the  beach.  In  a  suit  against  him, 
the  defence  was,  that  the  bay,  being  an  arm  of  the  sea,  was  a  common 
fishery  for  all  the  inhabitants  of  the  State;  but  judgment  was  rendered 
against  him. 

47.  In  the  same  State,  a  statute  required  the  owners  of  mills  or 
other  dams,  across  any  river  or  creek  running  into  the  lakes,  so  as  to 
obstruct  the  usual  course  of  salmon  in  ascending  them,  to  make  slopes 
in  their  dams  over  which  the  fish  might  pass.  Held,  tiie  act  impliedly 
excepted  streams  not  navigable,  which  had  been  without  reservation 
granted  by  the  State,  or,  so  far  as  it  applied  to  such  streams,  was  un- 
constitutional and  void,  as  impairing  the  obligation  of  a  contract;  and 
that  the  owner  of  such  a  stream  was  not  indictable  for  damming  it  near 
the  mouth,  either  at  common  law,  or  under  the  act. (2) 

48.  In  the  same  State,  however,  it  is  said,  the  legislature  have  con- 
fessedly the  right  of  regulating  the  taking  of  fish  in  private  rivers,  and 
do  every  year  pass  laws  for  that  purpose,  as  to  rivers  not  navigable  in  any 
sense,  and  which  are,  unquestionably,  private  property. (3)     See  sec.  34.) 

49.  In  Pennsylvania,  it  is  held,  that  the  large  rivers  in  that  State, 
such  as  the  Delaware  and  Susquehanna,  are  to  be  deemed  navigable, 
with  respect  to  the  public  right  of  fishery,  above  the  ebb  and  flow  of 
of  the  tide.  It  seems  the  same  doctrine  is  adopted  in  South  Carolina. 
In  North  Carolina  it  is  held,  that  no  general  or  exclusive  right  of  fish- 
ery exists  in  navigable  waters  ;  and  these  are  held  to  be  such,  as  afford 
a  common  passage  for  sea  vessels. (4) 

50.  The  cases  in  Pennsylvania,  in  which  this  doctrine  was  estab- 
lished, have  been  freely  criticised,  and  must  be  considered  as  to  some 
extent  overruled,  by  subsequent  decisions. 

"51.  In  the  case  of  Carson  v.  Blazer,  (2  Binn.  475,)  only  two  of  the 
judges  gave  opinions  upon  the  point  decided  ;  and  they  admit  the 
common  law  right  in  favor  of  the  proprietor  of  the  bank  ;  but  they  sup- 
posed that  this  part  of  the  common  law  had  not.been  adopted,  as  it  was 
not  deemed  proper  in  that  State.  They  placed  great  stress  too  on  sev- 
eral acts  of  assembly,  declaring  the  Susquehanna  to  be  a  highway,  and 
regulating  the  fisheries,  which  they  held  to  be  incompatible  with  the 
common  law  right.(5) 

52.  When  Carson  v.  Blazer  was  tried,  no  law  to  regulate  fisheries  in 
the  Susquehanna  had  been  enacted.  Several  will  be  found  since,  the 
provisions  in  which,  have  made  the  law  in  that  river  very  different 
from  the  positions  decided  in  that  case.     The  case  of  Shrunk  v.  Scliuyl- 


(1)  Rogers  v.  Jones,  1  Wend.  237. 

(2)  People  V.  Piatt,  17  John.  195. 

(3)  Hooker  «.  Cumraings,  20  John.  101. 

(4)  Carson  v.  Blazer,  2  Bin.  475 ;  Shrunk 


V.  President,  kc,  14  S.  &  R.  71 ;  Gates  v. 
"Wadlington,  1  MoCord,  580  ;  Collins  v.  Ben- 
bury,  3  Iredell,  277. 

(5)  Hooker  v.  Cummings,  20  John.  100. 
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hill,  &c.,  was  decided  under  the  following  circumstances.  When  the 
Delaware  was  declared  a  navigable  stream  and  public  highway,  this  de- 
claration gave  certain  rights  to  all  persons  navigating  it,  and  left  in  the 
State  the,  power  to  regulate  and  improve  the  navigation  at  pleasure. 
They  accordingly  prohibited  the  erection  of  dams,  &c.,  in  the  Schuyl- 
kill, (Delaware  ?)  and  subsequently  passed  a  law  to  improve  the  navi- 
gation, and  render  the  stream  generally  and  permanently  useful.  This 
law  was  complained  of  as  an  injury  to  Shrunk's  fishery.  It  was  decided 
that  the  State  might,  though  an  individual  could  not,  improve  the  nav- 
igation, even  to  the  damage  of  an  owner  of  the  bank.(l) 

53.  in  a  recent  case,  in  the  same  State,  reference  was  made  to  a  series 
of  ancient  statutes  regulating  the  fisheries,  and  to  an  agreement,  made 
in  1783,  between  Pennsylvania  and  New  Jersey,  providing  that  each 
State  should  regulate  and  guard  the  fisheries  on  the  Delaware,  and  pre- 
vent their  being  interrupted  by  vessels,  "  or  by  persons  fishing  under 
a  claim  of  common  right ;"  and  the  conclusion  was  drawn  by  the  court, 
that  these  public  acts  are  predicated  upon  the  idea  of  separate,  fisheries 
previously  existing.  The  same  inference  is  confirmed  by  a  statute  of 
both  States,  passed  in  1809,  prohibiting  any  person  from  throwing  out 
a  net  above,  or  drawing  it  in,  or  even  letting  it  swing  below  his  own 
line,  on  land,  No  man  can  be  interrupted  in  his  fishery  opposite  his 
own  land.  The  act  further  recognizes,  that  a  fishery  may  belong  to 
the  owner  of  the  shore,  or  to  some  one  else,  or  to  a  company,  who  give 
bond  to  conform  to  the  law.(2) 

54.  The  public  right  of  fishery  in  navigable  waters  does  not  give  a 
right  to  enter  or  draw  a  seine  upon  private  lands,  for  the  purpose  of 
taking  fish.  So  the  public  have  no  right  to  go  upon  a  rock  owned  by 
an  individual,  in  navigable  water,  for  the  purpose  of  fishing.(3) 

55.  By  the  erection  of  Fairmount  dam,  in  the  river  Schuylkill,  a 
rock j ust  below  the  dam,  formerly  private  property,  and  above  low  water 
mark,  became  surrounded  by  water,  and  dry  only  at  and  about  low 
tide.  Held,  it  still  belonged  to  the  former  owner,  and  all  persons  had 
not  a  right  to  stand  there  and  fish  with  hoop  nets.(4) 

56.  A  Massachusetts  colony  law  of  1646,  reciting  that  foreign  fisher- 
men had  been  accustomed  to  use  unsettled  harbors  and  places,  and  to 
take  wood  and  timber  at  their  pleasure,  forbids  fishermen  to  enter  on 
lands  granted  to  any  town  or  person,  or  to  take  wood,  &c.,  there,  with- 
out leave,  unless  employed  by  an  inhabitant,  &c.(5) 

57.  But,  on  the  other  hand,  it  has  been  held,  that  though  the  sea- 
shore, between  high  and  low-water  marks,  be  owned  by  an  individual 
under  a  grant,  the  public  still  have  a  right  to  cross  it  for  the  purpose 
of  fishing,  or  even  to  dig  shell  fish  upon  the  shore,  itself;  unless  the 
owner  can  show  an  exclusive  title,  by  prescription.  These  decisions, 
however,  have  been  doubted.(6) 

58.  The  statutory  provisions  in  the  several  States,  in  relation  to 
fishery,  in  addition  to  those  already  incidentally  referred  to,  are  very 
numerous.  Much  the  larger  portion  of  them,  however,  are  local  in 
their  application,  and  acts  of  this  description  do  not  properly  find  a 

(1)  Hart  V.  Hill,  1  Whart.  135-36.  I      (5)  2  Dane,  70T-8. 

(2)  lb.  124.  (6)  Bagott  v.  Orr,  2  Bos.  &  P.  472  ;  Peck 

(3)  Lay  v.  Zing,  5  Day,  72  ;  U  S.  &  R.  9.    v.  Lockwood,  5  Day,  22 ;  Blundell  v.  Oatter- 

(4)  Com  V.  Shaw,  14  S.  &  R.  9.  '  all,  5  B.  &  A.  268  ;  3  Kent,  416,  u. 
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place  in  the  present  work.  From  the  general  tenor  of  the  laws  in  the 
different  States,  it  would  seem  quite  clear  that  Massachusetts  is  not 
peculiar  in  exercising  legislative  control  over  the  fisheries,  even  in 
rivers  not  navigable.(a) 

59.  In  M:assachusetts,(&)  the  Eevised  Statutes  prohibit  the  poisoning 
offish  ;(c)  the  taking  of  pickerel  and  trout,  except  by  hooks  and  lines, 
or  between  December  1,  and  April  1,  ensuing ;  the  taking  of  fish  by- 
persons  living  without  the  State,  within  the  harbors  or  waters  of  cer- 
tain towns,  to  be  carried  away  ;  the  taking  of  oysters  from  their  beds, 
destroying  them,  or  wilfully  obstructing  their  growth,  except  by  license 
from  the  selectmen,  or  by  an  inhabitant  of  the  town,  for  the  use  of  his 
family,  from  September  1  to  June  1 ;  the  taking,  &c.,  of  other  shell 
fish,  in  certain  towns,  with  the  same  exceptions.  But  the  provisions 
as  to  shell  fish  do  not  extend  to  the  Indians,  or  to  the  using  of  them  for 
bait,  within  a  certain  quantity .(1) 

60.  In  Maine,(c?)  the  taking  of  English  herring,  for  smoking  or  pick- 
ling, between  March  1  and  "September  1,  and  between  sunset  on  Satur- 
day and  sunrise  on  Monday,  is  prohibited.  The  kind  of  net  to  be  used 
in  fishing  is  prescribed ;  and  it  must  be  placed  lengthwise  of  the  stream. 
No  person,  not  a  citizen,  shall  place  any  machine  in  the  waters  of  the 
State,  for  catching  shad,  salmon,  herring  or  alewives.  The  shooting 
of  pickerel  or  trout,  or  spearing  them  at  night,  is  forbidden.  The  same 
provisions  as  to  shell  fish,  as  in  Massachusetts.(2) 

61.  In  Ehode  Island,  oysters  shall  not  be  taken  by  any  mode,  tend- 
ing to  destroy  them  more  "than  the  use  of  tongs ;  nor  between  May  15 
and  September  15.  In  the  taking  of  lobsters,  no  one  shall  use  more 
than  two  pots  or  nets.(3)  (Numerous  local  provisions  as  to  the  ob- 
struction and  taking  of  fish.) 

62.  In  Connecticut,  any  town  may  regulate  the  taking  of  clams  and 
oysters  within  its  limits,  and  in  the  adjoining  waters  and  flats.  Subse- 
quent acts  provide,  that  towns  may  regulate  fishery  in  ponds,  and  in 
streams.  Where  one  person  makes  a  wear  for  fish  on  a  flat,  within  any 
river,  cove,  creek,  or  harbor,  it  shall  not  be  interrupted  by  another  wear 
on  the  same  flat,  or  in  the  way  of  the  fish  coming  to  the  former,  nearer 
than  three-quarters  of  a  mile,  without  leave  of  court.  Oyster-ponds 
may  be  enclosed  by  the  owner  in  salt  water,  with  the  approbation  of  the 
selectmen,  &c.  Between  March  and  November,  no  person  shall  gather 
oysters  or  shells.     But  this  does  not  apply  to  those  planted  by  the  party 

(1)  Mass.  Rev.  St.  392-5.     See  Sts.  1839,  I       (2)  2  Smith,  889-90-1-2. 
122;   1840,    146,   148;    Hyde  D.   Russell,    2        (3)  R.  I.  L.  508-18. 
Gush.  251.  I 

(a)  One  of  the  questions  proposed  by  Mr.  Griffith,  in  compiling  his  valuable  Law  Register, 
was,  whether  an  owner  of  land,  upon  a  river  where  the  tide  flows,  has  a  several  fishery  in 
front  of  his  land.  The  same  question,  in  relation  to  fresh  water  streams,  would  probably 
have  elicited  equally  important  information. 

(h)  I  am  unable  to  find  in  the  Revised  Statutes  any  re-enactment  of  the  act,  so  often  re- 
ferred to  in  this  chapter,  giving  authority  to  towns  to  regulate  the  right  of  fishery  within 
their  limits.     See  Sts.  1852,  815. 

(c)  So  in  New  Tork,  (1  Rev.  St.  687,)  South  Carolina,  (3  Brev.  Dig.  129-30,)  and  Ken- 
tucky, (1  Ky.  R.  L.  724.) 

(d)  In  this  State,  recent  acts  (1838,  508;  1837,  401,)  empower  a  single  town,  and 
towns  on  a  certain  river,  to  regulate  fishery  in  their  limits.  Hence  it  might  be  inferred, 
that  towns  in  general  have  not  the  authority  upon  the  subject  existing  in  Massachusetts. 
(But  see  sec.  41.)    By  the  Revised  Statutes, ^A-waj/s  are  provided  for.     Rev.  St.  305. 
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himself.  The  inhabitants  of  the  State  may  plant  in  navigable  waters, 
oysters  brought  from  out'  of  the  State,  under  authority  of  a  town  com- 
mittee. But  this  right  is  not  to  afifect  any  owner  of  lands  having  salt 
creeks  or  inlets,  or  which  are  opposite  or  contiguous  to  the  waters 
where  they  are  planted  ;  nor  the  rights  of  individuals  ;  nor  the  by-laws 
of  any  place ;  nor  any  rights  in  a  natural  oyster-bed,  or  in  navigation. 
No  person  but  the  owner,  shall  take  oysters  by  night.(l) 

63.  In  New  York,  salmon  shall  not  be  taken  between  October  20, 
and  February  1 ;  nor,  between  these  months,  at  or  below  the  city  of 
New  York,  between  sunset  on  Saturday  and  sunrise  on  Monday ;  nor 
any  net  used  between  these  hours ;  nor,  in  the  months  of  March,  April 
and  May,  a  drift  net,  at  the  above  place.(2)(a) 

64.  In  New  Jersey,  no  one  but  a  resident  citizen,  (except  in  the  Del- 
aware river,)  shall  fish  with  a  seine  elsewhere  than  opposite  his  own 
shore.     The  taking  of  clams  is  also  specially  regulated.(3)(6) 

65.  In  Delaware,  no  person,  not  a  resident  citizen,  shall  carry  away 
oysters,  terrapins,  or  clams.  No  wear  or  net  shall  be  placed  across  the 
channel  of  a  creek  or  river.  But  wears  may  be  made  over  mill-dams 
or  races,  or  on  one's  own  land,  if  not  injurious  to  others. (4) 

66.  In  Virginia,  a  dam  shall  not  be  rebuilt,  without  an  inquiry  by 
jury,  as  to  the  obstruction  offish.  And  no  one  shall  place  any  obstruc- 
tion, unless  regularly  authorized.  No  one  shall  shoot,  hunt  or  range, 
fish  or  fowl,  on  the  lands  or  waters  of  another,  without  license.  The 
ownership  of  land  upon  the  ocean,  the  Chesapeake  Bay,  and  its  rivers 
and  creeks,  extends  to  low-water  mark ;  but  any  one  may  fish,  fowl 
and  hunt,  on  such  shores  as  are  now,  (1819,)  used  as  commons. 
The  act  does  not  apply  to  a  creek  or  river  included  in  any  survey,  and 
is  subject  to  some  exceptions,  by  virtue  of  former  acts.  The  rights  of 
opposite  owners  may  be  fixed  by  commissioners.(5)(c) 

67.  In  South  Carolina,  a  statute  requires  the  owners  of  existing 
dams,  to  make  slopes  or  openings  for  the  passage  of  fish,  the  sufficiency 
of  which  is  to  be  determined  by  commissioners.(6)  Commissioners  are 
also  appointed  to  make  fish  sluices  in  rivers,  the  obstruction  of  which 
is  a  public  nuisance.  All  fishing  with  nets,  traps,  &c.,  within  eighty 
yards  of  dams  erected  by  the  State,  for  the  purpose  of  making  rivers 
navigable,  and  having  sluices,  is  prohibited.  Where  a  dam  is  built  for 
the  propelling  of  machinery,  the  owner  may,  at  his  election,  leave  sixty 
feet,  in  width,  of  the  river  open,  or  keep  open  a  sluice  in  February, 
March  and  April. (7) 

68.  In  North  Carolina,  in  the  laying  off  of  rivers,  the  commissioners 
shall  allow  three-fourths  to  the  owner,  to  erect  stops,  dams  and  stands, 


(1)  Con.  St.  236-41-2-7-8  ;   1842,  48-BO  ; 
1845,41-2.     See,  also,  St.  1838,   26. 

(2)  1  N.  T.  Rev.  St.  BST-S. 

(3)  2   N.  J.    L.    156-7  ;  St.  1845,  85 ;  El- 
mer's Dig.  205. 

(4)  Dela.  St.  274,  552.     See  lb.  1843,  465- 


6.     See  also  Mardin  v.  Waddell,  16  Pet.  367. 

(5)  2  Tir.  Re7.  C.  230,  311,  341 ;  Code,  525. 
See  St.  1840-1,  90. 

(6)  3  Brev.  120,  eiseg. 

(7)  S.  C.  St.  1827,  p.  79. 


(a)  For  the  mutual  privileges  of  the  States  of  New  York  and  New  Jersey,  in  relation  to 
fishery,  see  N,  T.  L.  1834,  10. 

(I)  For  the  compact  between  Pennsylvania  and  New  Jersey,  as  to  fishery  in  the  Delaware, 
see  1  N.  J.  L.  57.    As  to  other  provisions  on  the  same  subject,  see  St.  1845,  152. 

(c)  In  Virginia,  a  grant  of  land  to  the  United  States,  sometimes  reserves  the  right  of 
drawing  a  seine  upon  the  land.     1  Rev.  0.  49. 
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and  one-quarter,  including  the  deepest  part,. for  the  passage  of  fish. 
They  shall  also  require  a  sufficient  slope  in  naill-dams.  The  part  thus 
left  open  shall  not  be  obstructed.  No  net  shall  be  placed  across  the 
main  channel  of  a  navigable  stream,  nor  any  obstruction  to  fish,  more 
than  three-quarters  across  the  channel.  Subject,  however,  to  the  right 
of  any  person  to  work  and  haul  a  seine,  as  heretofore.  By  a  late  act, 
seines,  &c.,  are  forbidden  in  navigable  ■waters.(l) 

69.  In  Alabama,  where  one  erects  a  fish-dam  on  a  water-course,  re- 
ported to  be  navigable  by  a  United  States'  surveyor,  he  shall  open  in 
the  deepest  channel,  one-third  of  the  stream,  including  the  main  chan- 
nel.(2) 

70.  In  Michigan,  the  diversion  from  their  natural  course  o?  white  fish 
is  forbidden.(3) 


CHAPTER  LXXIY. 

TITLE  TO  REAL  PROPERTY. 


2.  Definition  oftitle.  / 

3.  Stages  or  degrees — poaseseion. 

4.  Right  of  possessio« — entry. 
6.  Apparent  and  actual  riglit. 


8.  Loss  of  right  of  possession — right  of 

property. 

9.  Discontinuance. 

10.  Complete  title. 

11.  Remitter. 


1.  Having  considered  the  several  kinds  of  real  property,  and  the 
estates  or  interests  that  may  be  owned  therein  ;  we  now  proceed  to  treat 
of  the  title  to  such  property,  and  the  modes  of  acquiring  or  losing  such 
title. 

2.  Lord  Coke  defines  a  title  as  "justa  causa  j)ossidendi  id  quod  nostrum 
est."  la  other  words,  it  is  the  means  whereby  the  owner  of  lands  hath 
the  just  possession  of  his  property. (4) 

3.  There  are  several  stages  or  degrees  of  title  to  real  property.  The 
first  is,  mere  occupancy  or  possession.  Without  this,  on  the  one  hand, 
no  title  is  complete  or  perfect ;  while,  on  the  other  hand,  possession 
alone  is  sufficient  to  give  a  prima  fiicie  good  title.  Thus,  if  an  owner  of 
land  is  disseized,  or  turned  out  of  possession  wrongfully ;  although  the 
disseizor  gains  a  mere  naked  possession,  which  the  owner  may  at  any 
time  defeat  by  entry,  yet  until  such  entry  is  made  the  disseizor  has  a 
prima  facie  good  title,  (a) 

4.  The  next  step  to  a  perfect  title  is  jus  possessionis,  the  right  of  posses- 
sion. In  the  case  supposed  of  a  disseizin,  this  right  is  in  the  disseizee, 
while  the  possession  is  in  the  disseizor.(5) 

5.  At  common  law,  where  a  party  who  had  entered  wrongfully  either 


(1)  1  N.  C.  Rev.  St.  535-6 ;  St.  1844-5, 
62. 

(2)  Aik.  Dig.  442. 


(3)  Mich.  L.  4'!  5. 

(4)  Co.  Lit.  345  b. 

(5)  Co.  Lit.  266  a. 


(o)  Where  a  son  goes  into  possession  of  his  father's  land  and  makes  improvements,  a  jury 
cannot  infer  from  this  fact  alone  a  gift  by  the  father.    Hugus  v.  Walker,  12  Penn.  113. 
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conveyed  the  land  to  another  person,  or  died  and  transmitted  it  to  his 
heir,  the  rightful  owner  could  not  regain  possession  by  mere  entry,  but 
must  resort  to  an  action  for  that  purpose  ;  because  the  purchaser  or  the 
heir  was  presumed  to  come  in  rightfully,  and  could  not,  therefore,  be 
summarily  turned  out.  But  this  rule  has  been  changed  by  statute,  as 
will  be  seen  hereafter.(l)    (Oh.  75.) 

6.  The  right  of  possession  is  either  apparent,  or  actual.  Thus,  the 
heir  of  a  disseizor,  at  common  law,  had  an  apparent  right,  because  not 
subject  to  be  turned  out  by  mere  entry ;  while  the  actual  right  was  in 
the  disseizee,  who  might  enforce  it  by  a  real  action. 

7.  Where  an  owner  brings  his  action  to  recover  possession  of  the 
land,  within  the  time  fixed  by  the  statute  of  limitations,  he  may  regain 
it  by  judgment  of  law.  But  if  he  neglect  to  bring  an  action  within  that 
time,  he  loses  his  right  of  possession. 

8.  There  still  remains,  however,  the  last  stage  or  degree  of  title,  jus 
proprietatis,  the  right  of  property.  In  this  case,  the  estate  is  said  to  be 
divested,  and  turned  to  a  mereright — merumjus ;  to  enforce  which,  and 
regain  the  land,  no  possessory  action  will  lie,  but  only  a  real  action,  or 
writ  of  right. 

9.  In  some  cases,  a  conveyance,  by  the  lawful  tenant  of  land,  of  a 
greater  estate  than  he  has  the  right  to  dispose  of,  reduces  the  lawful 
owner  to  a  mere  right  of  property.  Thus,  if  a  tenant  in  tail  undertake 
to  convey  in  fee,  the  issue,  or,  for  want  of  issue,  the  reversioner  or  re- 
mainder-man, after  his  death,  can  regain  the  estate  only  by  a  writ  of 
right.  The  same  rule  applies,  where  a  parson,  seized  jure  parochioe,,  or 
a  husband,  y-wre  uxoris,  undertakes  to  convey  the  fee.  Either  of  the 
above-named  conveyances  is  called  in  law,  a  discontinuance. 

10.  Possession,  the  right  of  possession,  and  the  right  of  property, 
termed  in  the  ancient  law,  "juris  etseisince  conjunctio"  are  necessary  to 
constitute  a  complete  title.  The  right  of  possession  and  the  right  of 
property,  are  called  "jus  duplicatum"  or  droit  droit.       / 

11.  Where  one  comes  into  possession  of  land  having  two  titles,  the 
one  imperfect,  and  the  other  perfect,  he  shall  hold  it  by  the  latter.  Thus, 
if  a  tenant  in  tail  discontinue  the  estate  by  a  conveyance  in  fee,  after- 
wards disseize  the  discontinuee,  or  grantee,  and  die  seized  ;  his  heir 
shall  hold  as  heir  in  tail  under  the  original  title,  and  not  under  the  title 
acquired  by  the  disseizin.  This  operation  of  law  is  termed  a  remitter, 
and  the  heir  is  said  to  be  remitted.  Of  course,  the  grantee  can  maintain 
ho  action  against  the  heir  for  the  land,  as  he  might  do  if  the  latter 
claimed  under  the  later  title.  The  reason  of  the  rule  is,  that  inasmuch 
as  the  heir  is  himself  in  possession,  there  is  no  party  against  whom  he 
could  maintain  an  action  upon  his  perfect  title. 

12.  The  doctrme  of  remitter  is  applicable,  only  where  the  defective 
title  comes  to  a  party  by  act  of  law,  such  as  descent ;  not  where  he  ac- 
quires it  by  purchase  or  his  own  voluntary  act,  for  this  is  regarded  as 
a  waiver  of  the  better  title. 

13.  And  the  principle  is  of  course  inapplicable,  where  the  party  who 
inherits  a  defeasible  title  has  been  legally  barred,  by  the  act  of  his  an- 
cestor, of  the  estate,  which  he  would  otherwise  have  inherited ;  as  where 

(X)  Co.  Lit.  iZl  b,  238  a,  25S8;  Lit.  402. 
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a  tenant  in  tail,  in  the  United  States,  has,  by  a  conveyance,  barred  the 
entailnaent.(l)(a) 


CHAPTER   LXXV. 


TITLE  BY  PRESCRIPTION. 


1.  General  divisioa  of  the  modes  of  acqui- 

ring title. 

2.  Prescription — nature  and  foundation  of 

the  title. 
6.  To  what  kind  of  property  applicable; 
whether  to  lands'  and  tenements. 

13.  Prescription posiiiw  or  negative. 

14.  Prescription  and  custom  ;  points  of  re- 

semblance and  distinction. 

22.  Prescription  in  the  person,  or  in  a  que 

estate. 

23.  To  what  rights  applicable;  matters  of 

record  ;  grant ;  lost  grant. 
25   Que  estate,  for  what. 


27.  Time  of  prescription. 

31.  "What  user  necessary;  continued,  peaoe- 

able,  &o. 
33.  Certainty,  reasonableness,  &c. 

37.  Whether  one  may  prescribe  against  a 

statute. 

38.  Constitutional  rights,   no    prescription 

against. 

39.  One  prescription  cannot  contradict  an- 

other. 

40 .  How  destroyed. 

44.  Descent  of  prescriptive  right. 

45.  Prescription  in  the  United  States. 


1.  The  general  classification  of  the  modes  of  acquiring  title  to  real 
property,  is:  1,  by  descent;  2,  hj pwchase.  The  correctness  of  this  di- 
vision, however,  has  been  of  late  denied,  and  the  substitute  proposed, 
of  a  division  into  title  by  purchase,  to  which  the  act  or  agreement  of 
parties  is  necessary,  and  title  hy  law,  including  not  onlv  descent,  but 
also  escheat,  and  some  other  modes  of  acqui.sition  of  a  somewhat  mixed 
character.(2)(6)     In  this  uncertainty  as  to  the  most  correct  philosophical 

(1)  Co.  Lit.  325  a;  Lit.  sec.  658,  661;  Srroffe,  10  Mees.  &  W.  608;  Draughan  v. 
Bl.  Com.  20;  Co.  Lit.  349  b;  Doe  o.   Wood- 1  French,  4  Port.  352. 

I      (2)  Co.  Lit.  18  b,  n.  2;   1  Steph.  354. 

(o)  A  principle  analogous  to  that  o(  remitter  was  applied  in  the  following  case.  A  being 
disseized,  and  having  lost  his  right  of  entry,  but  not  of  action,  entered,  and  was  sued  by  the 
disseizor.  Held,  he  might  set  up  his  title  by  way  ofreiutter,  as  a  defence.  So,  also,  in  rela- 
tion to  the  whole  land,  though  he  was  originally  a  tenant  in  common,  and  received  the  shares 
of  the  other  tenants,  while  disseized.     Wade  v.  Lindsey,  6  Met.  407. 

Land  conveyed  was  described  as  bounding  on  that  of  an  adjoining  owner,  of  a  part  of  which 
land  the  grantor  was  in  fact  disseized,  such  adjoining  owner  being  then  in  the  occupation  of 
that  part,  under  a  mistaken  belief  of  both  that  the  line  of  occupation  was  the  true  line.  The 
grantee  entered,  removed  the  fence  from  the  supposed  to  the  true  line,  and  remained  in 
possession  accordingly.  Held,  by  way  o?  rebutter,  and  to  avoid  circuity  of  action,  he  might 
avail  hinriself  of  bis  title,  in  defence  to  a  writ  of  entry  brought  by  the  adjoining  owner.  Cleave- 
land  V.  Elagg,  4  Cush.  76. 

(6)  Curtesy  and  dower  are  sometimes  classed  under  the  head  of  title  dy  descent  4  Kent, 
373  I  Co.  Lit.  18  b,  and  n.  106.  With  regard  to  the  title  by  escheat,  which  in  the  English 
law  is  of  strictly  feudal  character,  and  of  course  has  no  existence  precisely  as  such  in  the 
United  States;  it  may  be  sufficient  to  remark,  in  the  language  of  Chancellor  Kent,  that  hy 
a  universal  principle  of  American  law,  when  the  title  to  land  fails  from  defect  of  heirs  or 
devisees,  it  necessarily  reverts  or  escheats  to  the  people,  as  forming  part  of  the  common  stock 
to  whicli  the  whole  community  is  entitled.  Whenever  the  owner  dies  intestate,  without 
leaving  any  inheritable  blood,  or  if  the  relations  whom  he  leaves  are  aliens,  the  lands  vest 
immediately  in  the  State  by  operation  of  law.  So,  if  an  alien  comes  to  the  possession  of 
land  by  purchase,  the  State  may  cluim  it  through  an  inquest  of  office,  instituted  by  an  au- 
thorized public  officer.  4  Kent,  423-4.  (See  ante,  vol.  I.,  eh.  2 ;  Infia,  ch.  77.)  In  case 
of  escheat,  the  land  is  still  liable  to  creditors.  Evans  v.  Brown,  5  Beav.  ]  14.  In  Vermont, 
in  case  of  escheat,  the  land  may  be  claimed,  by  one  entitled,  within  thirty-seven  years. 
Key.  St.  299. 
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arrangement  of  the  subject,  I  prefer  to  adopt  a  succession  of  titles, 
founded  in  part  upon  their  respective  analogy  to  what  has  gone  before, 
and  to  each  other,  and  in  part  upon  their  comparative  practical  impor- 
tance. With  reference  to  the  former  of  these  principles  of  classifica- 
tion, the  title  to  real  property  first  in  order,  as  the  most  natural 
sequence  to  the  subject  of  title  in  general,  considered  in  the  last  chapter, 
is  tith  by  prescription  and  custom. 

2.  Title  to  real  property  hy  prescription,  is  that  title  which  arises  from 
a  long  and  continued  possession  thereof;  and  is  founded  upon  the  pre- 
sumption, that  the  party  would  not  have  been  allowed  by  other  claim- 
ants to  hold  such  possession,  without  a  just  and  paramount  right.(a) 

3.  Prescription,  in  the  ancient  sense  of  the  word,  rests  upon  the  sup- 
position of  a  grant ;  and  therefore  the  use  or  possession  on  which  it  is 
founded  must  be  adverse,  or  of  a  nature  to  indicate  that  it  is  claimed  as 
a  right,  and  not  the  effect  of  indulgence,  or  of  any  compact  short  of  a 
grant.  Presumptions  of  this  nature  are  adopted,  from  the  general  in- 
firmity of  human  nature,  the  diiSculty  of  preserving  muniments  of  title, 
and  the  public  policy  of  supporting  long  and  uninterrupted  possessions. 
They  are  founded  upon  the  consideration,  that  the  facts  are  such  as 
could  not,  according,  to  the  ordinary  course  of  human  affairs,  occur, 
unless  there  was  a  transmutation  of  title  to,  or  an  admission  of  an  ex- 
isting adverse  title  in,  the  party  in  possession. (1) 

4.  It  is  said,  every  prescription  is  against  common  right.{2) 

5.  A  prescription,  which  deprives  the  owner  of  the  whole  interest 
and  profit  of  his  land,  is  not  good.  Otherwise  with  one  which  re- 
strains a  particular  profit  only. (3) 

6.  Prescription,  technically  so  called,  is  generally  treated  as  exclu- 
sively applicable  to  incorporeal  hereditaments,(Z))  upon  the  ground  that 
more  certain  eviden&e  may  be  had  of.  a  title  to  lands,  &c. ;  although 
Bracton,  borrowing  his  doctrine  from  the  civil  law,  seems  to  consider 
it  as  alike  effectual  with  respect  to  corporeal  and  incorporeal  prop- 
erty.(c)  And,  according  to  Littleton  and  Lord  Coke,  there  may  be  a 
tenancy  in  common  of  land  by  prescription ;  as  where  one  and  his 
ancestors,  or  they  whose  estate  he  hath  in  one  moiety,  have  held  it  in 


(1)  Gayetty  v.  Bethune,  14  Mass.  53;  Ri- 
card  V.  "Williams,  7  Wheat.  109  ;  Donnell  v. 
Clark,  1  Appl.  174. 


(2)  London's  case,  8  Rep.  126  ;  3  Cruise, 
309. 

(3)  Pansany  v.  Leader,  1  Leon.  11. 


(a)  Mere  reputation  of  title  is  to  be  distinguished  from  prescription.  Title  to  real  estate 
cannot  be  acijuired  in  the  former  mode.  Soutli,  &c.  v.  Blakeslee,  13  Conn.  227.  Thus, 
evidence  of  a  prevalent  opinion  in  the  neighborhood,  that  certain  premises  belonged  to  the 
State,  or  city,  is  inadmissible,  as  such  fact  could  not  prevent  the  acquisition  of  title  thereto  ' 
by  disseizin.  Casey  v.  Inloes,  1  Gill,  430.  So,  on  the  other  hand,  where  there  was  a  con- 
tinued possession  of  land  for  .'brty-seven  years,  though  the  party  in  possession  had,  during 
that  time,  declared,  that  he  did  not  believe  there  was  a  grant,  and  attempted  to  procure  one 
from  the  State;  held,  the  evidence  should  go  to  the  Jury,  whether  a  grant  had  been  made,  anT 
that  a  grant  could  be  presumed.  Bullard  v.  Barksdale,  11  Ired.  461.  Tradition  maybe 
good  evidence  of  boundaries.  Thus,  aged  men  may  testify  to  what  they  have  heard  said  by 
other  old  men,  since  deceased.  Wooster  v.  Butler,  13  Conn.  309.  Possessions  of  ancient  date 
of  which  there  can  be  no  living  witnesses,  and  of  whicli  no  written  evidence  can  be  pre- 
sumed to  exist,  may  be  proved  by  hearsay,  and  other  evidence,  which  would  not  be  admis- 
sible to  prove  modern  facts.     Casey  v.  Inloes,  1  Gill,  430. 

(b)  Thus  it  is  held  not  to  apply  to  a  right  to  the  use  of  a  saw-mill  erected  on  another's 
land.     Ferris  v.  Brown,  3  Barb.  105. 

(c)  There  are  many  instances,  in  which  courts  have  considered  that  a  jury  are  warranted 
in  presuming  anything  in  support  of  the  future  quiet  of  a  long  possession.     Ang.  on  Lim.  29. 
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common  with  the  other  tenant,  who  hath  the  other  moiety,  and  with 
his  ancestors,  &c.,  time  out  of  mind.  The  principle,  of  course,  does  not 
apply  to  joint  tenants,  on  account  of  survivorship.(l) 

7.  Neither  custom  nor  prescription  can  give  a  right  to  erect  a  build- 
ing on  another's  land.  This  is  a  mark  of  title,  and  of  exclusive  enjoy- 
ment, which  requires  the  higher  evidence  of  corporeal  seizin,  and  in- 
heritance.(2) 

8.  In  this  country,  the  doctrine  of  Bracton,  that  a  grant  of  lands,  as 
well  as  incorporeal  hereditaments,  may  be  presumed,  seems  to  have 
been  generally  adopted.  Thus,  in  Massachusetts,  where  husband  and 
wife  joined  in  a  deed  of  her  land,  but  the  deed  contained  no  words  of 
conveyance  by  her  ;  and  the  grantee  and  his  assigns  were  in  possession 
fifty  years,  and  the  wife  and  her  children  lived  in  the  immediate 
vicinity  ;  it  was  held,  that  the  jury  might  presume  a  grant  from  the 
wife  to  the  husband,  previous  to  his  conveyance.  So,  in  the  same 
State,  it  is  held,  that  an  adverse  possession  for  twenty  years  or  more 
warrants  the  presumption  of  a  deed,  and  of  the  doing  of  all  acts  neces- 
sary to  give  it  e£fect.(3) 

9.  It  is  said  by  Judge  Story,  that  a  grant  of  land  may  as  well  be 
presumed,  as  a  grant  of  a  fishery,  or  of  common,  or  of  a  way  ;  and, 
where  the  other  circumstances  are  very  cogent  and  full,  there  is  no 
absolute  bar  against  the  presumption  of  a  grant,  within  a  period  short 
of  the  statute  of  lirnitations.(4)(a) 

10.  So,  it  has  been  held  in  Maryland,  that  although  the  law  requires 
deeds  to  be  recorded,  yet,  for  the  purpose  of  quieting  possession,  upon 
proper  foundations,  the  court  will  direct  the  jury  to  presume  the  exist- 
ence of  a  deed. (5)  And  a  grant  will  be  presumed,  where  there  has 
been  an  actual,  adverse,  exclusive,  and  continuous  possession,  under  a 
claim  of  title,  for  twenty  years;  and  it  is  not  necessary  that  the  jury, 
in  their  consciences,  should  believe  in  the  actual  execution  of  any  such 
grant.(6)  So,  in  Ohio,  after  possession  for  twenty  years,  in  Kentucky  for 
thirty  3-ears,  in  case  of  a  clear  equitable  claim,  a  deed  will  be  pre- 
sumed.    But  the  acknowledgment  of  a  deed  cannot  be. (7) 

11.  'So  it  has  been  held  in  New  York,  that  where  A  dies  in  po.sses- 
sion  of  land,  to  which  possession  his  heirs  succeed,  and  retain  it  over 
eighteen  years  ;  a  purchase  by  A  may  be  presumed.  Also,  that  where 
an  order  of  the  council  of  the  colony  is  proved,  for  the  survey  of  a  lot 
as  allotted  to  B,  and  a  survey,  but  no  patent  on  record  ;  such  patent  to 
B,  and  a  deed  from  him  to  A,  shall  be  presumed. (8)     So,  where  a  per- 

(1)  Brae.  lib.  2,  ch.  22  ;  3  Cruise,  307-8  ; 
Ang.  on  Lira,  23  ;  Lit.  310 ;  Duncan  v.  Claris, 
7  Watts,  217;  Holyoke  «.  Haskins,  5  Pick. 
27. 

(2)  Cortelyou  v.  Van  Brundt,  2  Jolin.  362. 

(3)  Melvin  v.  Propr's,  &o,  16  Pick.  137; 
Propr's,  &c.  V.  Bullard,  2  Met.  363.  See, 
also,  Eyder  v.  Hathaway,  21  Pick.  298; 
Valentine  v.  Piper,  22,  85 ;  White  v.  Loring, 
24,  319;  Arnock  v.  Holman,  3  Strobh.  122  ; 
Den  V.  Mulford,  1  New  Jersey,  500 ;  Stock- 
dale  V.  Young,  3  Strobli.  501  n. ;  Brackett 
V.   Evans,    1  Const.  79;    King  v.  Little,   1 


Gush.  436 ;  Metcalf  v.  Van  Benthuysen,  3 
Comst.  424;  Baird  v.  Wolfe,  4  MoL.  549; 
Pauntberry  v.  Henderson,  12  B.  Mon.  447  ; 
Blake  v.  Davis,  20  Ohio,  231 ;  Doe  v.  Eslava, 
11  Ala.  1028. 

(4)  Rioard  D.  Williams,  7  Wheat.  109,  110. 

(5)  Bnrke  v.  Negro,  &o.,  6  G.  &  Jolin.  141. 

(6)  Casey  v.  Inloes,  1  Gill,  430. 

(7)  Coureir  v.  Graham,  1  Ohio,  349.  (But 
see  5,  456 ;)  Berthelemy  v.  Johnson,  3  B. 
Monr.  92;  Roads  v.  Symmes,  1  Ohio,  316. 

(8)  Jackson  v.  McCall,  10  John.  377. 


(a)  So,  in  Pennsylvania,  a  boundary  line  acquiesced  In  for  thirty  years,  without  fraud,  is 
conclusive  of  the  title.    Chew  v.  Morton,  10  Watts,  321. 
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son  entered  upon  land  under  a  contract  to  purchase,  and  continued  in 
possession  over  thirty  years,  claiming  as  owner;  held,  a  deed  in  fee 
from  the  original  vendor,  or  from  one  succeeding  to  his  rights,  might 
be  presumed.  So,  it  seems,  after  twenty  years.(l)  In  Alabama, 
twenty  years'  possession,  under  claim  of  title,  raises  the  presumption  of 
a  grant.(2) 

12.  So  in  Maine,  a  grant  of  wild  land,  unoccupied,  has  been  pre- 
sumed, after  seventy  years'  adverse  claim,  where  the  claimant  had 
been  taxed  as  owner,  and  held  offices  in  the  corporation  of  pro- 
prietors.(3)(a) 

12  a.  The  defendant,  in  an  action  of  trespass  to  try  title, 'claimed  the 
land  under  a  release  to  A  from  the  original  grantee,  made  in  1799, 
also  a  release  from  the  heirs  of  A  to  B  in  1806.  It  appeared  that  there 
was  a  continuous  possession  under  A's  title  from  1799,  and  the  defend- 
ant had  actual  possession  of  part  of  the  tract,  claiming  the  whole,  from 
1819,  nearly  thirty  years  before  the  trial.  Held,  the  time  was  sufficient 
to  raise  the  presumption  of  a  deed,  or  other  intermediate  conveyances 
of  the  title  of  A  and  B  to  the  defendant.(4) 

13.  The  practical  importance  of  the  question  above  referred  to,  is 
much  diminished  by  the  fact,  that  both  in  England,  and  in  all  the. 
United  States,  it  is  provided  by  express  statutes,  that  the  uninterrupted 
possession  of  Jand  for  a  certain  period  shall  confer  an  absolute  title 
thereto ;  or,  in  other  words,  tliat  after  the  lapse  of  such  period,  no 
adverse  claimant  shall  have  any  right  of  entry  or  of  action,  to  regain 
the  land.  Upon  this  ground,  it  is  said,  there  are  two  kinds  of  pre- 
scription in  the  English  law ;  the  one  at  common  law,  arising  from 
immemorial  usage,  and  called  a  positive  prescription  ;  the  other,  founded 
upon  express  statutes  of  limitation,  and  called  negative.  The  latter  of 
these  subjects  will  be  considered  in  the  next  chapter.(5) 

14.  A  mode  of  acquiring  title  very  nearly  allied  to  the  title  by  pre- 
scription, is  custom.  The  principles  which  govern  these  two  titles  are, 
in  general,  the  same.;  though  there  would  seem  to  be  no  doubt,  that 
the  latter  is  exclusively  applicable  to  incorporeal  hereditaments. 

15.  The  distinction  between  prescription  and  custom  is  said  to  be, 
that  custom  is  a  local  usage,{b)  not  annexed  to  the  person  ;  as,  for 
instance,  for  all  the  tenants  of  a  manor  to  have  common  of  pasture ; 
while  prescription  is  always  annexed  to  a  particular  person.  An 
easement  is  said  to  be  a  service  or  convenience  that  oi^e  neighbor  hath 
of  another,  and  may  be  claimed  by  prescription ;    but  a  multitude  of 


(1)  Maltonner  v.  Dimmiek,  4  Barb.  566. 

(2)  Stodder  v.  Powell,  1  Stew.  287. 

(3)  Parrar  v.  Merrill,  1  Greenl.  17. 


(4)  Gray  v.  Batea,  3  Strobh.  493. 

(5)  3  Cruise,  307.     See  Lewis  v,  Carstairs, 
5  Watts  &  S.  205. 


(a)  It  ia  a  case  somewhat  analogous  to  the  presumption  of  a  grant,  where  a  claimant  has 
stood  by  and  seen  improvements'  made  upon  the  land  by  another.  In  such  case,  the  former 
is  estopped  in  equity  to  assert  a  title.    Higinbotham  v.  Burnet,  5  John.  Cha.  184.    See  Pstoppd. 

(h)  Common  examples  of  claims  iy  custom,  in  England,  are  way-going  crops,  (Wiggles- 
worth  V.  Dallison,  1  Uoug.  201;  Beavan  v.  Delahay,  1  H.  Bl.  5;)  gleaning,  (Steel  v.  Hough- 
ton, 1  H.  Bl.  51 ;  Wortledge  v.  Manning,  lb.  53,  n. ;  Rex  v.  Price,  i  Burr.  1925  ;)  playing 
at  games,  (Fitch  v.  Rawling,  2  H.  Bl.  393 ;)  erecting  booths  at  fairs,  (Tyson  v.  Smith,  9  Ad. 
&  KU.  401 ;)  methods  of  taking  down  buildings  in  a  city,  (Bradbee  v.  Governors,  ifec,  2 
Dowl.  P.  C.  164 ;)  taking  stones  from  a  beach  to  repair  the  highway,  (Clowes  v.  Beck,  7 
Eng.  L.  &  Kqu.42.)  •  A  right  may  be  claimed  hj  prescription  for  individuals,  or  the  inhabit- 
ants of  a  particular  district,  to  pass  a  gate,  free  of  toll.   Panton,  &c.  v.  Bishop,  H  Verm.  198. 
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persons  cannot  prescribe  for  an  easement,  though  they  may  plead  a 
custom.(l) 

16.  A  custom  to  take  a  profit  in  alieno  soh  is  bad.  Such  right  can 
be  claimed  only  by  prescription,  if  at  all. 

17.  Thus  a  custom,  for  the  inhabitant  landholders  of  a  parish  to  dig 
or  take,  from  closes  adjoining  the  sea-shore,  sand  drifted  to  them  from, 
the  shore,  is  void ;  1.  Because,  the  sand  becoming  part  of  the  soil,  it 
is  a  custom  to  take  profits  in  alieno  solo ;  2.  Because  of  uncertainty, 
the  sand  not  being  distinguishable  from  the  soil.  So  a  custom  for  all 
the  citizens  of  the  State  to  take  seaweed  thrown  upon  the  shore. (2) 

18.  A  right  to  store  lumber  is  a  profit  in  another's  soil,  that  must  be 
prescribed  for  in  a  que  estate,{a)  and  cannot  be  claimed  by  custom. (3) 
So  a  claim  of  a  right  to  pile  and  deposit  wood,  &c.,  upon  another's 
land,  at  pleasure,  is  a  claim  of  an  interest  or  profit  in  the  soil. (4) 

19.  The  same  evidence  does  not  authorize  a  finding  of  a  customary 
right  in  all  the  occupiers  within  a  district,  and  a  prescriptive  right  to 
the  same  thing  in  respect  to  a  particular  estate  within  the  district.  A 
custom  for  all  the  inhabitants  of  a  parish  to  play  at  games,  &c.,  in  the 
close  of  A,  at  all  seasonable  times,  is  good.-  But  not  a  custom  for  all 
persons /or  the  time  being  in  said  parish.{S){b) 

20.  If  the  existence  of  a  custom  at  a  distant  time  is  shown,  and  there 
is  no  proof  of  its  non-existence  at  any  certain  time,  a  jury  may  infer 
that  it  went  back  to  the  reign  of  Eichard  I,  or  the  time  of  legal  mem- 
ory.(6) 

21.  A  right  in  the  occupant  of  an  ancient  messuage,  to  water  his 
cattle  at  a  pond,  and  take  the  water  for  domestic  uses,  is  im  easement, 
not  a  profit  a  prendre  in  another's  soil. (7) 

21a.  It  is  not  an  unreasonable  custom,  that  a  tenant,  who  is  bound 
to  use  and  cultivate  his  farm  according  to  the  rules  of  good  husbandry 
and  the  custom  of  the  country,  should  be  entitled,  on  quitting  the  farm, 
to  charge  his  landlord  with  a  certain  portion  of  the  expense  of  neces- 
sary drainage,  done  without  his  landlord's  consent  or  knowledge. (c)(8) 
So  a  custom  of  a  particular  place,  for  the  owner  of  a  lot  of  land,  after 
giving  notice  to  the  owner  of  an  adjoining  lot  to  build  his  half  of  a  par- 
tition fence,  and  his  refusal  to  do  so,  to  build  the  whole,  and  hold  the 


(1)  2  John.  362;  Co.  Lit.  113  b;  4  Rep. 
31;  3  Cruise,  309. 

(2)  Blewitt  V.  Tregotininfr,  5  Nev.  &  Man. 
234;  Grimstead  v.  Marlowe,  4  T.  E.  717; 
Kenyon  v.  Nichols,  1  R.  1. 106.  See  Fletcher 
V.  Snl<ell,  2,  267. 

.(3)  Ackerman  v.  Shelp,  3   Halst.  130;  6 
Co.  59  b. 
(4)  Litllefield  v.  Maxwell,  31  Maine,  134. 


(5)  Blewitt  V.  Tregonning,  5  THev.  &  M- 
308 ;  Fitoh  v.  Rawllng,  2  H.  Bl.  393 ;  Fitoh 
V.  Fitch,  2  Esp.  543. 

(6)  Leiiokhart  v.  Cooper,  7  Car.  &  P.  119. 

(7)  Manning  a.Wasdale,  5  Ad.  &  Ell.  758. 
See  Bailey  v,  Appleyard,  8  Ad.  &  Ell.  161. 

(8)  Mousley  v.  Ludlam,  9  Eng.  L«w  and 
Eq.  119. 


(a)  See  sec.  22. 

(t)  Averment  of  a  lost  grant  from  the  owner  of  a  beach  to  a  town,  to  the  use  of  its  in- 
habitants, to  take  seaweed  for  manuring  their  lands.  The  evidence  was,  that  individual 
inhabitants  iiad  been  accustomed,  from  an  early  period,  to  take  seaweed  for  such  purpose. 
Held,  the  above  averment  was  not  proved,     Snle  v.  Pratt,  19  Pick.  191. 

(c)  Where  parol  evidence  was  offered  to  prove  a  custom  of  a  place,  by  which  all  leases 
expired  at  a  certain  time;  held,  the  lease  itself  must  first  be  proved,  and  then  any  incident 
to  it  could  be  shown  by  parol  evidence;  but  incidents  could  not  be  first  proved,  to  estab- 
lish the  contract.     Moore  v.  Eason,  11  Ired.  568. 
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party  refusing  for  his  share  of  the  expense,  is  a  reasonable  and  just 
custom,  and  may  be  enforced.(l) 

22.  Prescription  is  either  a  personal  right,  exercised  by  one  and  his 
ancestors,  or  by  a  corporation  and  their  predecessors,  and  called  a  pre- 
scription in  the  person;  or  else  it  is  attached  to  the  ownership  of  a  cer- 
tain estate,  and  called  a  prescription  in  a  que  estate.  The  latter  must 
always  be  laid  in  the  owner  of  the  fee,  even  though  set  up  by  one 
claiming  a  particular  estate ;  because  the  nature  and  commencement  of 
the  interest  of  the  latter  clearly  negatives  any  immemorial  occupancy. 
Hence  he  must  prescribe,  if  at  all,  under  cover  of  the  tenant  in  fee.(2) 

23.  Prescription  is  said  to  be  wholly  a  usage  in  pais,  and  therefore 
does  not  apply  to  rights  which  originate  by  matter  of  record,  as,  in  Eng- 
land, to  deodands.  So  also  it  applies  only  to  such  things  as  might  law- 
fully be  the  subjects  of  a  grant,  reservation  or  deed ;'  being  founded 
upon  the  supposition  of  a  grant,  once  made,  but  now  lost.(a)  But,  on 
the  other  hand,  prescription  does  not  lie  for  anything  in  a  que  estate, 
which  lies  in  grant ;  but  only  for  a  thing  claimed  in  a  man  and  his  an- 
cestors, because  he  comes  in  by  descent,  without  deed.(3) 

24.  From  modern  usage,  a  jury  may  infer  an  immemorial  right,  in 
the  absence  of  contrary  evidence.(4) 

25.  Where  one  pleads  a  right  by  prescription  que  estate,  as,  for  in- 
stance, a  right  of  common,  and  the  plaintiff  traverses  such  right,  and 
produces  an  ancient  grant  of  a  right  of  common,  without  date  ;  this  is 
not  conclusive  against  the  plea,  because  the  grant  may  be  either  prior 
to  the  time  of  memory,  or  made  merely  in  confirmation  of  an  antece- 
dent prescription.     And  this  is  a  question  for  the  jury.(5) 

26.  Prescription  que  estate  applies  only  to  that  which  is  appendant  or 
appurtenant  to  land. (6) 

27.  By  the  English  law,  the  time  whereof  the  memory  of  man,  &c., 
necessary  to  raise  a  prescriptive  title,  dates  from  the  commencement  of 
Eich.  I.(7)(6) 

28.  The  memory  of  man  is  said  to  be  twofold,  viz.,  by  proof,  as  by 
record  or  other  writing,  and  by  a  man's  own  proper  'knowledge. 
Hence  a  prescriptive  claim  is  negatived  by  any  writing  to  the  contrary, 
though  there  be  nothing  opposed  to  it  within  the  memory  of  any  living 
man.     And  hence,  in  England,  if  there  is  any  proof  of  the  commence- 


(1)  Knoxv.  Artman,  3  Rich.  283. 

(2)  6  Rep.  60  a. 

(3)  Co.  Lit.   114  a;  5  Rep.  109  b;  Potter 
V.  North,  1  Ventr.  381. 

(4)  Jenkins  v.  Harvey,  1  Cromp.  M.  &  R. 
817. 

(5)  Addington  v.  Clode,  2  Bl.  R.  989 ;  Co. 


Lit.  121  a.  (See  Rust  v.  Boston,  &o.,  6  Pick. 
158.) 

(6)  Lit.  183. 

(1)  Lit.  110  ;  Co.  Lit.  115  a;  %  Bl.  Com, 
31. 


(a)  So  an  act,  limiting  the  period  for  claims  under  the  State,  and  founded  upon  the  pre- 
sumption of  a  former  grant  from  the  State,  does  not  apply,  where  it  is  evident  that  no  such 
grant  could  hare  issued.     Troxler  v.  Gibson,  1  Hayw.  468-9. 

(6)  By  St.  2  &  3  Wm.  IT,  o.  11,  the  period  of  legal  memory  is  thus  limited:  ip  cases  of 
rights  of  common  or  other  benefits  arising  out  of  lands,  except  tithes,  rents  and  services, 
prima  facie  to  3  years,  and  conclusively  to  60  years,  unless  proved  to  have  been  held  by 
consent,  expressed  by  deed  or  other  writing;  ih  cases  of  aquatic  rights,  ways  and  other 
easements,  prima  facie  to  20  years,  and  conclusively  to  40  years,  unless  proved  in  like  man- 
ner by  written  evidence  to  have  been  enjoj'ed  by  the  owner's  consent;  and  in  cases  of 
lights,  conclusively  to  20  years,  unless  proved  .in  like  manner  to  have  been  enjoyed  by  con- 
sent.    1  Greenl.  on  Bv.  11,  n. 
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ment  or  origin  of  a  right  since  the  time  of  Eichard  I,  it  cannot  be  pre- 
scribed for.(l) 

29.  Prescription  is  supported  by  proof  of  the  enjoyment  of  a  profit  a 
prendre,  by  the  owners  and  occupants  of  an  estate,  within  living  mem- 
ory, without  proof  of  user  or  non-user  previously.  But,  to  establish  a 
lod  grant,  a  user  must  be  presumptively  shown  to  have  commenced  at 
the  time  of  such  grant.(2) 

30.  In  Missouri,  it  is  held,  there  shall  be  no  prescription,  short  of 
thirty  years,  unless  the  title  commenced  fairly  and  formally. (3) 

31.  Prescription  requires  continued, (a)  adverse(i)  and  peaceable  usage 
and  enjoyment.  But  a  title  once  gained  in  this  way  is  not  lost  by  an 
interruption  of  the  use  for  ten  or  twenty  years.  Thus,  where  one,  hav- 
ing a  prescriptive  right  of  common,  takes  a  lease  of  the  land  upon 
which  it  is  charged,  for  twenty  years,  merely  the  enjoyment  of  the  pre- 
scriptive right  is  suspended,  and  it  revives  at  the  end  of  the  term.(4)(c) 

32.  In  Missouri,  it  is  said,  the  enjoyment  must  be  uninterrupted, 
peaceable,  public  and  unequivocal,, by  one  who  is  master,  or  has  good 
reason  to  think  himself  so.(5) 

83.  Prescription  must  be  certain.  Thus,  a  prescription  to  pay  for 
tithes  a  penny,  or  thereabouts,  for  an  acre,  is  bad.  So,  a  custom  for  poor 
and  indigent  householders,  living  in  A,  to  cut  and  carry  away  the  rotten 
boughs  and  branches  in  a  chase  in  A,  is  bad,  for  uncertainty  of  the 
persons.  So  a  prescription  for  the  right,  every  year,  and  at  all  times 
of  the  year,  to  put  and  turn  the  party's  cattle  into  and  upon  a  certain 
close,  is  bad  for  uncertainty.  So  it  must  be  reasonable.  Thus  a  pre- 
scription for  setting  out  tithes,  without  the  view  of  the  parson,  is  void 
for  unreasonableness.  But  it  may  be  unusual  or  inconvenient ;  as,  for 
a  way  through  a  church,  or  churchyard.  It  cannot  be  for  a  wrong  or 
nuisance  ;(ci)  as,  for  instance,  to  lay  and  keep  logs  upon  the  highway. 


(1)  Co.   Lit.    115   a;    Fringe   i^.    Child,    2 
Rolle'sAbr.  269. 

(2)  Blewett  v.  Tregonuing,  5  NeT.  &  M. 
308.  ^ 

(3)  Salle  V.  Primm,  3  Misso.  529. 


(4)  Co.  Lit.  113  b;  Clay  v.  Tliackeray,  2 
Moo.  &  R.  244.  See  Reed  v.  Earnhart,  10 
Ired.  516. 

(5)  Salle  V.  Primm,  3  Miaao.  529  ;  Bailey 
V.  Appleyard.  8  Ad.  &  Ell.  161. 


(a)  The  question  may  arise,  what  constitutes  the  commencement  of  adverse  use.  Action 
for  the  obstruction  of  a  water-course,  by  the  erection  of  a  dam  below  the  plaintiff's  mill. 
The  defendant  claimed  a  right,  by  prescription,  to  raise  the  water,  in  the  manner  and  to  the 
height  alleged.  Held,  the  time  while  his  dam  was  in  the  course  of  being  erected,  and  before 
it  was  so  far  completed,  as  to  permanently  raise  the  water  and  set  it  back  upon  the  plain- 
tiff's premises,  was  not  to  be  included  in  the  duration  of  the  use  from  which  the  prescrip- 
tive right  was  claimed.     Branch  v.  Doane,  \1  Conn.  402. 

(6)  Where  a  defendant  in  execution  remains  in  possession  of  the  land  sold,  hia  possession 
is  not  necessarily  permissive,  and  he  is  not  estopped  from  claiming,  that  his  possession  was 
adverse  to  the  purchasers,  which,  continued  for  twenty  years,  will  give  him  a  good  title. 
Chalftn  V.  Malone,  9  B,  Mon.  496. 

(c)  Thirty  years'  enjoyment  will  give  a  prescriptive  title,  though  interrupted,  if  there  be' 
an  intervening  estate  for  life.  Cluyton  v.  Corby,  2  Ad.  &  El.  (N.  S.)  813.  Where  an  island, 
subject  to  overflow,  and  to  whose  enjoyment  no  enclosure  waa  necessary,  was  continuously 
used  by  the  defendant  for  pasturage,  whenever  it  was  safe  to  use  it,  for  twenty  years ;  held, 
such  a  possession  as  would  har  any  other  claimant;  but  that  the  limitation  of  seven  years 
under  the  laws  of  Kentucky  would  not  apply,  as  there  waa  uo  actual  settlement.  Webbs 
v.  Hynes,  9  B.  Mon.  388. 

{d)  Action  for  nuisance,  arising  from  mixen  upon  defendant's  land,  which  adjoined  the 
plaintiff's.  Held,  a  plea  of  prescription  by  twenty  yeara'  use  was  bad,  because  it  alleged 
only  that  bad  smells  had  proceeded  from  the  source  referred  to,  not  that  thev  had  reached 
the  premises  of  the  plaintiff.  Flight  v.  Thomas,  10  Ad.  &  Ell.  590.  See  Bliaa  v.  Hall,  5- 
Mann.  &  G.  500.     Simmons  v.  Cornell,  1  R.  I  519. 
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So,  it  is  said,  where  possession  commenced  in  wrong,  this  rebuts  the  pre- 
sumption of  a  grant,  and  no  prescription  arises ;  as  where  there  was  an 
encroachment,  in  case  of  common. (1) 

34.  One  cannot  prescribe  for  that  which  the  law  gives  of  common 
right ;  as,  in  England,  the  lord  of  a  manor  for  a  court-baron. (2)  (See 
ch.  60,  sec.  8.) 

35.  So  there  can  be  no.  presumption  of  grant,  and  therefore  no  pre- 
scription, in  case  of  a  common  privilege ;  as  where  one  pastures  his  cat- 
tle upon  a  common,  or  a  road  kept  open  for  public  use.  So,  where  a 
highway  has  been  laid  out  along  a  beach,  and  it  has  been  used  as  com- 
mon by  fishermen,  fowlers  and  haymakers,  no  individual  can  set  up  a 
prescriptive  right.(3) 

36.  Presumption  of  a  grant  cannot  arise  against  an  infant  or  feme 
cover  t.{A) 

37.  There  can  be  no  prescription  against  an  act  of  Parliament,  which 
is  the  highest  proof  and  matter  of  record  in  law,  unless  the  prescription 
is  saved  by  another  act.  It  is  said,  however,  by  Lord  Coke,  that  an 
affirmative  act  does  not  take  away  a  custom  ;  and  a  custom  or  prescrip- 
tion may  be  set  up  against  even  a  negative  act,  which  m'erely  declares 
or  affirms  the  common  law,  as,  for  instance,  an  act  against  cutting  tj-ees 
in  one's  own  forest,  without  the  view  of  the  forester.  Mr.  Hargrave 
adopts  the  same  doctrine,  remarking,  that  to  say  a  statute  was  merely 
declaratory  of  the  common  law,  and  yet  introduced  a  new  law,  or  oper- 
ated on  subjects  which  the  common  law  did  not,  was  a  contradiction : 
but  that  where  a  negative  statute  is  not  merely  declaratory  of  the  com- 
mon law,  but  intended  to  annihilate  all  particular  customs,  clashing 
with  it,  the  construction  would  undoubtedly  be  different.  Lord  Coke's 
distinction,  however,  between  declaratory  negative  acts  and  others,  has 
been  denied. (5) 

38.  In  the  IJnited  States,  neither  individuals,  nor  aggregate  bodies, 
nor  the  government  itself,  can  prescribe  against  the  rights  of  the  citizen, 
with  respect  tg  any  privilege  secured  by  the  constitution.  So,  posses- 
sion and  use  will  not  give  an  individual  or  a  corporation  £  title  to  a 
franchise,  which  is  an  encroachment  on  a  public  right.  But  possession 
for  thirty-five  years,  under  an  act  of  the  legislature,  gives  a  good  title, 
though  the  act  be  unconstitutional. (6) 

3.9.  One  prescription  cannot  be  set  up  against  another,  for  both  are 
ec(.ually  ancient.  Thus,  if  one  man  prescribes  for  a  way,  another  can- 
not prescribe  for  a  right  to  prevent  the  enjoyment  of  it.(7) 

40.  A  prescription  may  be  lost  by  unity  of  possession,  of  as  high  and 
perdurable  an  estate  in  the  thing  claimed,  and  in  the  land  out  of  which 
it  is  claimed  ;  because  it  is  an  interruption  in  the  right.(8) 

41.  A  prescription  is  lost,  by  destruction  of  the  thing  to  which  it  per- 
tains. Thus,  a  prescription  for  the  repair  of  a  castle  ceases  with  the 
-destruction  of  the  latter.     But  not  by  alteration  in  the  quality  of  the 


(1)  2  RoUe's  Abr.  265 ;  Wil^on  v.  Carlile, 
Hob.  107;  Selhy  v.  Robinson,  2  T.  R.  758; 
Dewell  J/.  Sanders,  Cro.  Jao.  491;  lb.  446; 
Bradbeet;.  Governors,  &c.,  2  Dowl.  P.  C.  164; 
Bdwardsii.  Kdwards,  2  Y.  &  Coll.  123;  8  Ad. 
&  Ell.  161;  Hilton  v.  Granville,  4  Beav.  130. 

(2)  Pill  V.  Towers,  Cro.  Eliz.  791. 

(3)  First  Parish,  &c.  v.  Beach,  2  Pick.  60, 
n. ;  Thomas  v.  Marshfield,  13,  240.        \ 


(4)  2  Day,  527. 

(5;  Co.  Lit.  115  a  and  n. ;  "W.  Jones,  270- 
1-89. 

(6)  Baker  ».  Pales,  16  Mass.  488;  Doe  «. 
Trustees,  2  Hawks,  233 ;  Penny,  Ac.  v.  Phila- 
delphia, 4  Harr.  79. 

(7)  Aldred's  case,  9  Rep.  57  ;  2  Mod.  105. 

(8)  Co.  Lit.  114  b ;  4  Rep.  88. 
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thing ;  as  where  aparh,  the  tithes  of  which  one  has  prescribed  for,  is 
disparked ;  for  the  land  remains.  So,  where  one  has  estovers  by  pre- 
scription, for  a  house,  in  which  he  makes  alterations,  without  making 
new  chimneys,  or  otherwise  injuring  the  owner  of  the  wood;  the  right 
is  not  lost.  And  even  where  new  chimneys  are  made,  or  an  addition 
to  the  house,  the  prescription,  though  not  accordingly  enlarged,  remains 
good  for  the  old  erections.  So,  where  a  fulling-mill  was  pulled  down, 
and  a  grist-mill  built  in  its  place,  as  it  caused  no  injury,  the  prescrip- 
tion was  held  to  continue  in  relation  to  the  water-course. (1) 

42.  A  matter  in  writing  determines  a  matter  in  fait.  •  Thus,  if  one 
having  liberties.,  in  England,  by  prescription,  take  a  patent  of  them  from 
the  king,  the  prescription  ceases.(i) 

43.  A  prescription  may  be  lost  by  non-user.      (See  Way,  Uasement.) 

44.  With  regard  to  the  descent  of  a  right  by  prescription  ;  if  claimed 
by  one  and  his  ancestors,  it  passes  as  an  ancestral  estate  ;  if  claimed 
in  a  que  estate,  it  accompanies  the  course  of  the  estate  to  which  it  is  an- 
nexed. In  neither  case  does  it  stand  on  the  footing  of  a  purchased 
estate  ;  prescription  being  considered  rather  an  evidence  of  a  former 
acquisition,  than  an  acquisition  de  novo.{3) 

45.  The  common  law  principles  relating  to  prescription  and  custom 
are  undoubtedly,  in  general,  adopted  into  American  law  ;  with  some 
unavoidable  modifications,  however,  as  to  time,  which  will  be  briefly 
noticed. 

46.  A  colonial  ordinance  of  1644,  in  Massachusetts,  provided  that  no 
custom  or  prescription  should  prevail  in  any  moral  case,  or  "to  main- 
tain anything  that  could  be  proved  to  be  morally  sinful  by  the  word 
6f  G-od.'X4) 

47.  In  a  recent  case  in  Massachusetts,  it  was  contended,  that,  as  the 
time  of  legal  memory,  by  the  common  law,  extends  back  to  the  com- 
mencement of  the  reign  of  Rich.  I,  no  prescriptive  right,  founded  on 
immemorial  usuage,  can  be  here  maintained.  In  reference  to  this  ar- 
gument, Wilde,  J.,  remarks,  that,  for  all  practical  purposes,  the  date  of 
legal  prescription  might  as  well  be  reckoned  y^om  the  time  of  the  creation, 
as  from  the  period  mentioned.  The  limitation  in  question  was  founded 
on  an  equitable  construction  of  the  Statute  of  Westminster,  (13  Edw. 
I,  c.  39,)  limiting  a  writ  of  right  to  a  seizin  from  the  time  of  Rich.  I. 
The  same  period  of  possession,  which  gave  a  title  to  land,  was  held  also 
to  give  a  title  to  easements.  Hence,  when  St.  32  Hen.  VIII,  reduced  the 
former  period  to  sixty  years,  the  latter,  both  upon  the  ground  of  con- 
sistency, and  to  quiet  possessions,  should  also  have  been  reduced.  Of 
this  opinion  was  Rolle,  (2  Abr.  269,)  though  at  his  time  the  practice  . 
was  otherwise.  But,  though  the  change'  referred  to  was  not  made,  yet 
the  courts,  in  analogy  to  the  statute  of  limitations  of  ejectment,  adopted 
the  rule,  by  which  a  jury  is  both  authorized  and  required  to  presume  a 
grant  from  an  enjoyment  for  twenty  years,  not  upon  the  ground  that 
such  grant  is  actually  supposed  to  have  been  made,  but  for  the  purpose 
of  quieting  possessions.  The  presumption  of  a  grant  is  the  foundation 
of  the  doctrine  of  prescription.  The  distinction -is,  that  in  the  latter 
case  the  grant  is  presumed  by  the  court,  or  rather  by  the  law,  and  in 

(1)  Cowper  V.  Andrews,  Hob.  39;  i  Rep.  I      (3)  2  Bl.  Com.  266. 

87  a;  Luttrell's  pase,  4  Rep.  86.  (4)  Ano.  Char,  177  ;  8  Pick.  511. 

(2)  Fiaoh,  b,  1,  eh.  3,  see.  23. 
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the  former  by  the  jury,  under  the  direction  of  the  court.  But  both  are 
substantially  legal  presumptions,  depending  on  pure  legal  rules.  _  These 
considerations  account  for  the  fact,  that  in  England  no  reduction  ha^ 
taken  place  in  the  period  of  legal  prescription.  The  courts  in  this 
country  had  the  same  right  to  adopt  the  English  rule  of  prescription, 
with  a  modification  suited  to  the  situation  of  the  country,  which  the 
courts  in  England  had  to  establish  the  rule  itself;  and  the  better  opinion 
is,  that  our  time  of  legal  memory  was  limited  to  sixty  years,  and  did 
not  extend  to  a  period  beyond  which  no  memory  or  record  goes.(l)(a) 

48.  In  a  later  case  in  Massachusetts,  upon  substantially  the  same 
grounds,  the  period  of  prescription  has  been  reduced  to  forty  years;  a 
change  corresponding  with  that  made  in  the  Statute  of  Limitations.(2) 

49.  And,  it  is  said,  the  court  will  generally  measure  the  period  of 
prescription  by  the  statute  of  limitations.  It  is  accordingly  fixed,  in 
Connecticut  and  Vermont,  at  fifteen  years ;  in  South  Carolina,  five 
years.  Chancellor  Kent  remarks,  that,  in  general,  the  period  is  the 
same  in  this  country  as  in  England.(3)  In  New  York,  time  out  of 
mind,  or  legal  memory,  for  the  purpose  of  supporting  a  prescription, 
previously  to  1830,  was  twenty-five  years,  and  is  now  twenty  years.(4) 

50.  But,  in  New  Jersey,  it  is  held  that  the  rules  of  the  common  law, 
relating  to  custom  and  prescription,  had  never  been  practised  upon  in 
that  State,  and  therefore  were  not  adopted  by  the  constitution.  No  in- 
stance has  occurred  of  a  right  established  on  these  grounds  ;  and  the 
fact,  that  the  country  was  not  settled  by  civilized  inhabitants  till  more 
than  three  hundred  years  after  the  reign  of  Eichard  I,  shows  the  im- 
possibility of  adopting  the  common  law  rule.  If  this  rule  prevailed  as 
to  rights  by  custom,  the  numerous  lots  upon  navigable  rivers,  which 
have  not  been  as  yet  wanted  for  agricultural  or  commercial  purposes, 
and  over  which  the  inhabitants  have  been  used  to  drive  their  cattle  to 
water,  must  forever  remain  unimproved.  It  is  admitted,  however,  that 
the  use  of  an  easement  for  thirty  or  twenty  years,  or  even  a  less  time, 
may  be  left  to  the  jury  as  evidence,  under  all  the  circumstances,  to  pre- 
sume a  grant  or  dedication. (5) 

51.  So,  in  Pennsylvania,  it  has  been  held,  that  a  legal  prescription 
cannot  exist  in  that  State,  the  memory  of  man  being  reckoned  from  a  pe- 
riod of  such  remote  antiquity  ;  but  the  doctrine  c^ presumption,  though 
not  an  absolute  bar,  like  the  statute  of  limitations,  is  &  presumptive  bar 
for  the  jury.  Sixty  years'  adverse  possession,  therefore,  gives  a  good 
title.  It  is  held  to  be  matter  of  law,  and  the  court  are  bound  to  give 
an  opinion,  what  circumstances  will  justify  the  presumption  of  a 
deed.(6) 

52.  In  Massachusetts,  the  Eevised  Statutes  require  twenty  years'  un- 
interrupted use  to  give  title  to  any  easement.  And  the  owner  of  the 
land  may  prevent  the  acquisition  thereof,  by  serving  upon  the  other 


(1)  Coolidge  V.  learned,  8  Pick.  604.  (See 
3  Dane,  253;  Candler  ».  Lunsford,  4  Dev.  & 
B.  407. 

(2)  Melvin  v.  "Wliiting,  10  Pick.  235; 
Thomas  v.  Marshfield,  13,  248. 

(3)  Rioard  ».  Williama,  7  "Wheat.  110;  6 
Conn.  289;   Martin  «.  Bigelow,   2  Aik.  184; 


Anderson  v.  Gilbert,   1  Bay,  375;  3  Kent, 
441,  n. 

l4)  Miller  v.  Garlock,  8  Barb.  153. 

(5)  Aekerman  v.  Shelp,  3  Halst.  130-1. 

(6)  Young   V.    Collins,    2    Browne,    292 ; 
Stoever  i>.  Whitman,  6  Binn.  416. 


(u)  The  presumption  of  a  grant  does  not  arise,  till  the  party,  against  whom  it  is  made,  has 
a  right  of  action.    McCorry  v.  King,  3  Humph.  267. 
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party  a  written  notice,  in  the  form  prescribed,  to  be  recorded  within 
three  months,  expressing  his  intention  to  dispute  such  title.  This  no- 
tice constitutes  an  interruption,  and  prevents  the  gaining  of  a  right  by 
su  sequent  user,  for  any  length  of  time.  The  party  claiming  the  ease- 
ment may  treat  the  notice  as  a  disturbance  of  his  right,  and  bring  an 
action  accordingly.  By  a  late  act,  (1851,  687,)  when  the  ow,ner  is  un- 
known, notice  may  be  posted  on  the  premises,  and  a  copy  served  upon 
the  person  last  assessed.  Substantially  the  same  provision  is  made  in 
Maine  and  Indiana,  and  probably  some  other  States.(l)(a) 


CHAPTER   LXXVI. 

STATUTES    OF    LIMITATIONS. 


1.  General  remarks ;  analogy  and  dis- 
tinction between  limitation  and  pre- 
scription. 

5.  Periods  of  limitation  by  successive  stat- 

utes. 

6.  Heirs  in  tail,  when  barred — -formedon. 
8.  Entry,  how  limited ;  descent  cast ;  pos- 
session must  be  adverse. 

13.  Reversioners,  4;o. ;  whether  within  the 
statutes. 

18.  Possession,  when  not  adverse, 

19.  New  right  of  entry. 

20.  Whether  different  possessions  may  be 

joined,  to  give  an  adverse  title. 


21.  Statute  does  not  apply  to   dower  and 

waste. 

22.  Action,  when  necessary  after  entry. 

23.  Disabilities,  general  principles  eoncern- 

ing. 

38.  Must  be  expressly  provided  for  ;  not  re- 
garded by  the  common  law. 

40.  To  what  persons  and  things  the  statutes 
apply. 

43.  Do  not  apply  to  the  government. 

44.  Whether  applicable  in  equity. 

50.  Statutes  of  limitation  in  the  United 
States. 


1.  Analogous  to  a  positive  title  by  prescription,  which,  it  has  been 
seen,  is  sometimes  held  exclusively  applicable  to  incorporeal  interests, 
is  the  negative  title  arising  from  the  possession  of  real  estate  for  a  cer- 
tain period,  after  which,  by  virtue  of  express  statutes  of  limitation,  an 
adverse  claimant  is  allowed  no  remedy  to  recover  it  from  the  possessor. 
It  will  be  seen  at  once,  that,  although  these  respective  titles  are  founded 
upon  different  principles,  the  former  pertaining  to  the  right  itself,  the 
latter  to  the  legal  means  of  enforcing  such  right ;  yet  the  practical  effect 
of  both  is  precisely  the  same;  for  a  right,  which  the  law  provides  no 
means  to  enforce,  must  be  regarded  as  having  no  legal  existence.  It  is 
said,  the  statutes  of  limitation  operate  as  an  extinguishment  of  the 
remedy  of  the  one  party,  not  as  giving  the  estate  to  the  other.(2)  But 
Lord  Mansfield,  speaking  of  the  action  of  ejectment,  says,  that  the 
plaintiff  must  always  show  a  right  to  enter,  by  proving  possession 
within  twenty  years,  or  accounting  for  the  want  of  it  under  some  of 
the  statutory  exceptions.     Twenty  years'  adverse  possession  is  a  posi- 


(1)  Mass.  Rev.  St.  412,  698;  Me.  Rev.  St. 
622-3:  Ind.  Rev.  Sts.  259. 


(2)3  Cruisfe,  314. 


(a)  The  Rev.  Sts.  of  Maine,  (o.  147,  seo.  14,)  providing  that  no  easement  shall  be  acquired 
by  adverse  use,  except  for  twenty  years,  uninterrupted,  was  not  intended  to  give  any  rights 
such  as  are  therein  specified,  or  to  determine  how  they  might  be  acquired,  but  to  prevent 
their  acquisition  without  certain  prescribed  conditions.     Pierre  v.  Fernald,  26  Maine,  436. 
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tive  title  to  the  defendant.  It  is  not  a  bar  to  the  action  or  remedy  only, 
hut  takes  away  the  plaintiff's  right  of  possession.  Every  plaintiff  in  eject- 
ment must  show  a  right  of  possession  ;  therefore  the  defendant  need 
not  plead  the  statute,  as  in  case  of  actions.(l)(a) 

2.  It  is  said,  in  cases  whef-e  the  statutes  of  limitation  apply,  a  title 
is  not  created  merely  by  virtue  of  po.-session  ;  but  the  design  is,  to  ex- 
clude all  objections  to  a  title  which  is  prima  facie  good,  and  which  has 
long  so  remained,  without  claim  or  controversy.  And  the  lapse  of  time 
is  regarded  not  only  as  a  dereliction  of  all  grounds  of  objection,  but  as 
a  protection  against  ingenious  attempts  to  frustrate  an  unexceptionable 
title  by  the  intromission  of  claims,  whose  injustice  it  is  very  difficult  to 
detect  and  expose.  It  is  the  tendency  of  time  to  obscure  and  extin- 
guish the  direct  evidence  of  title.  Statutes  of  limitation  are  meant  to 
cure  this  defect,  and  supply  the  want  of  such  evidence;  or  to  repair 
the  injuries  committed  by  time.(2)(6) 

3.  The  distinction  between  positive  prescription,  and  that  which  con- 
sists in  the  taking  away  of  the  remedy  by  positive  statutes,  is  important 
for  its  bearing  upon  the  constitutionality  of  laws.  Statutes  of  limitation 
are  ordinarily  prospective  only.  But  where  they  are  not  so,  they  rather 
establish  that  a  certain  lapse  of  time  shall  amount  to  evidence  of  the 
transfer  of  property,  than  actually  to  take  it  away.  A  statute  of  limi- 
tation, however,  which  should  wholly  deprive  a  party  of  any  remedy, 
would  undoubtedly  be  a  violation  of  the  express  constitutional  provi- 
sions in  favor  of  private  property. (3) 

4.  It  is  said,  the  doctrine  of  presumptive  rights  applies  to  those  cases, 
for  which  the  statute  of  limitations  has  not  provided. (4) 

5.  Anciently,  the  demandant  in  a  real  action  was  required  to  allege 
a  seizin  from  the  reign  of  Hen.  I:(c)  by  St.  of  Merton,  20  Hen.  Ill, 
from  the  time  of  Hen. 11;  and  by  St.  Westmin.  1,  8  Edw.  I,  c.  59, 
from  that  of  Eich.  I.     At  length  Statutes  32  Hen.  VIII,  c.  2,(rf)  and  21 


(1)  Taylor  v.  Horde,  1  Burr.  60.  'See  ]1 
Gill  &  J.  373. 

(2)  Ang.  on  Limit.  27-8. 

(3)  Gospel  Society   v.   Wheeler,   2    Galli. 
105;  3  Ball.  388;  7  John.  477;   12  Wheat. 


349  ;  Gall  V.  Hagger,  8  Mass.  423  ;  1  Paine, 
559  ;   2  Mas.  169  ;  3  N".  H.  473  ;  1  Blao.  36  ; 
Swearingen  v  U.  S.,  11  Gill  &  J.  373. 
(4)  1  Verm.  53. 


(a)  Mr.  Angell  remarks,  that  St.  4  Hen.  VII,  in  relation  to  fines,  is  of  the  nature  of  positive 
prescription.     Ang.  on  Limit.  18. 

(6)  The  oonsideraiion,  that,  after  twenty  years'  possession,  one  may  himself  have  an  action 
against  a  stranger,  who  ejects  him,  seems  -to  render  almost  unmeaning  the  distinction  be- 
tween positive  and  negative  prescription.  In  Pennsylvania,  twenty-one  years'  possession 
is  held  to  give  a  positive  title,  and  ejectment  lies  thereupon.  Pederick  v.  Searle.  5  S.  &  R. 
240.  (See  Porter'  v.  Perkin.g.  5  Mass.  233;  Davis  v.  Mason,  4  Pick.  156  ;  Shun)way  v.  Si- 
mons, 1  Verm.  53.)  But.  in  Tennessee,  a  naked  occupation  for  seven  years,  under  a  claim  of 
ownership,  without  title,  or  writing  purporting  to  convey  title,  vests  the  occupier  with  a 
mere  right  of  possession,  which  is  a  defence  to  a  possessory  action,  but  is  not  Hlienable,  de- 
seeodible,  or  liable  to  execution.  Crutsinger  v.  Catron,  10  Humph.  24.  See  Wynn  v.  Lee, 
S  Geo.  217. 

If  a  disseizor  surrender  possession  to  the  disseizee  before  acquiring  a  perfect  title,  he  puts 
an  end  to  his  claim.  But  after  occupying  long  enough  to  acquire  a  title  under  the  statute 
of  limitations,  such  title  can  be  divested  only  by  deed.  Winthrop  v.  BensOn,  31  Maine, 
381. 

(c)  Mr.  Angell  says,  in  allusion  to  Bracton's  remark,  that  all  actions  with  certain  times 
have  a  limitation,  and  Lord  Coke's  comment  upon  it,  that  the  limitation  was  by  force  of  acts 
of  Pnrliament;  there  was  anciently  a  stated  time  for  an  heir  to  claim  after  the  death  of  his 
ancestor;  else  he  was  himself  without  remedy.     The  time  fixed  was  a  year  and  a  day. 

(d)  This  statute,  (sec.  2,)  never  adopted  in  Maryland.  Pancoast  v.  Addison,  1  Har.  &  J. 
356.     See  Statute  2  &  3  Wm.  IV,  oh.  71. 
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Jac.  1,  c.  16,  were  passed,  for  the  purpose  of  quieting  titles  and  avoid- 
ing.suits  ;  and  were  thence  called  statutes  of  repose.  The  former  pro- 
vided, that  no  writ  of  right  should  be  brought,  or  claim  or  prescription 
made,  for  any  lands,  &c.,  or  other  hereditaments,  upon  the  seizin  of  an 
ancestor  or  predecessor,  unless  such  seizin  was  within  sixty  years  be- 
fore test  of  the  writ,  (or,  upon  one's  own  seizin,  within  thirty  years.)(a) 
The  latter  provided,  that  writs  oi  formedon,  in  descender,  &c.,  should  be 
brought  within  twenty  years  next  after  the  title  and  cause  of  action 
first  descended  or  fallen,  saving,  however,  to  an  infant,  feme  covert,  no-n 
compos,  person  imprisoned,  or  beyond  seas,  or  to  his  heirs,  the  right  of 
suing  within  ten  years  from  removal  of  such  disability,  or  from  his 
death  under  disability. (1)(S) 

6.  It  seems,  under  the  latter  act,  if  one  entitled  to  an  estate  tail  neg' 
lects  to  bring  his  writ  oi  formedon  within  twenty  years  after  his  title 
first  descends,  both  he  and  his  issue  are  barred  ;  though  it  has  been 
doubted,  whether  the  issue  are  barred,  because  they  claim,  not  as  his 
issue,  but  of  the  first  Aouqq,  per  formam  doni.{2)  It"  has  been  held  in 
Massachusetts  and  Ehode  Island,  that  when  the  statute  has  once  begun 
to  run  against  an  heir  in  tail,  no  subsequent  disability  can  interrupt  it ; 
and,  after  twenty  years,  no/ormedon  can  be  maintained. (3) 

7.  Such  writ  in  remainder,  &c.,  may  be  brought  within  twenty  years 
from  the  termination  of  an  estate  tail,  however  long  it  may  have 
lasted. (4) 

8.  By  the  last  mentioned  statute,  the  right  of  entry  is  limited  to 
twenty  years,  with  a  saving  of  all  disabilities.  But,  it  is  said,  if  eject- 
ment be  brought  within  that  time,  no  entry  is  necessary. (5) 

9.  By  the  St.  of  Hen.  VIII,  entry  may  be  made  after  the  death  of  a 
disseizor,  unless  he  had  peaceable  possession  five  years  next  after  the 
disseizin.  But  this  act,  being  penal,  has  been  held  not  to  extend  to 
abators  or  intruders,{c)  or  to  any  grantee  of  a  disseizor,  mediate  or  im- 
mediate. So,  where  ah  heir  enters  upon  land  devised,  the  devisee  may 
still  enter,  having  no  other  remedy.  It  is  said,  the  doctrine  that  a 
descent  cast  tolls  (or  takes  away)  entry,  does  not  seem  to  apply  in  any 
case,  where  the  party  has  no  other  remedy  than  by  entry. (6)(c^) 


(1)  Co.  Lit.  114  b;  2  Inst.  94,  238;  3 
Cruise,  314-15-16;  Dally  u.  King,  1  H.  Bl.  I  : 
Co.  Lit.  15  b;  3  Rep  41  b  ;   IP.  Wms.  721  j 

2  Ves.  634;  Plow.  374;  Leonard  V.  Leonard, 
10  Mass.  281 ;  Na.se  v.  Peck,  3  John.  Cas.  128. 

(2)  Stowell  V.  Zouoh,  Plow.  374;  Murray 
V.  B.  Ind.  Co.,  5  B.  &  A.  215;  Tolaon  v.  Kay, 

3  Brod.  &  B.  217. 


(3)  Dow  V.  Warren,  6  Mass.  328;  Inman 
0.  Barnes,  2  Galli.  315. 

(4)  3  Cruise,- 317. 

(5)  1  Saun.  319,  n.  ;  (4  Cranch,  367  ;  13 
John.  229;   10  Mass.  93.) 

(6)  Carter  v.  Task,  1  Salk,  241 ;  Co.  Lit. 
256  a,  238  a;  Co.  Lit.  240  b;  Ang.  on  Lim. 
62;   Doe  v.  Staple,  5  T.  R.  684. 


(a)  Mr.  Angell  remarks  upon  this  provision  of  the  statute,  that  it  has  generally  passed 
without  notice.  He  supposes,  that  where  a  disseizee  has  been  barred  by  the  lapse  of  thirty 
years,  and  dies,  his  heirs  are  also  barred. 

(b)  A  tenant  in  tail  in  1793,  made'a  feoffment  of  the  lands  entailed,  and  received  none  of 
the  profits  of  the  lands  up  to  his  death  in  1831.  Held,  his  issue  in  tail  was  entitled  to  his 
writ  of  formedon  within  twenty  years  from  the  tenant's  death.  Zannon  v.  Riraington,  10 
Eng.  L.  &  Kqu.  477. 

(c)  Abatenoent,  is  where  an  owner  dies,  and  a  stranger  enters  before  the  heir  or  devisee. 
Intrusion,  is  where  a  particular  estate  terminates,  and  a  stranger  enters  before  the  rever- 
sioner, &a  In  Massachusetts,  it  has  been  recently  decided,  that  the  statute  applies  to  all 
oases  of  di.«seizin  ;  not  merely  to  actual  expulsions.     Tolman  v.  Sparhawk,  5  Met.  469. 

{d)  In  Maine,  a  descent  does  not  defeat  the  right  of  entry.     Rev.  St.  610. 
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.  10,  In  Maryland,  it  is  held,  that  ejectment  lies  after  a  descent  cast, 
though  there  is  no  right  of  entry.(l) 

11.  Twenty  years'  possession  gives  a  right  of  entry.  Thus,  the  party, 
if  turned  out,  may  enter,  and  bring  an  ejectment.  But  the  statute  of 
limitations  gives  no  title,  unless  possession  has  been  adverse.(2)(a) 

12.  "Where  one  has  conveyed  to  trustees  for  himself,  for  a  special 
purpose,  and  remains  in  possession  ;  such  possession  is  not  adverse, 
but  he  is  a  tenant  at  will.(3)     (See  Trust,  Vol.  I,  ch.  24.) 

13.  It  has  already  been  seen  (ch.  52)  that  the  statute  of  limitations 
does  not  run  against  reversioners,  &c.(&)  The  same  rule  applies,  where 
one  has,  by  mistake,  been  allowed  to  hold  as  tenant  for  life.  Nor,  in 
case  of  lease,  is  a  reversioner,  &c.,  bringing  ejectment,  bound  to  show, 
in  support  of  his  title,  that  he  has  received  any  rent.  The  Statute  of 
James  imposes  no  such  condition,  but  provides  for  an  entry,  and  con- 
sequently an  ejectment,  which  is  founded  upon  entry,  within  twenty 
years  after  a  title  accrues ;  and  the  reversioner's  title  does  not  accrue  till 
the  lease  is  ended.  If  no  rent  has  been  received,  the  same  statute  takes 
away  the  remedy  for  it,  by  action  of  debt,  after  six  years ;  but  the  right 
remains.  It  is  unnecessary  to  prove  a  title  to  the  rent ;  a  title  to  the 
possession  is  sufficient.  Non-receipt  of  rent,  in  the  line  of  descent  in 
which  the  plaintiff  claims,  may  perhaps  be  left  to  the  jury,  to  disprove 
his  right,  and  is  open  to  be  rebutted  by  other  proof;  but  receipt  of 
rent  is  not  an  essential  part  of  the  plaintiff's  case.(4) 

14.  It  has  been  further  held,  that  even  an  adverse  receipt  of  rent,  by 
a  third  person,  does  not  bring  a  reversioner  within  the  operation  of  the 
statute.  Thus,  where  lands  under  lease  are  devised,  and  after  the  tes- 
tator's death  his  heir  receives  the  rent  for  twenty  years  ;  even  though 
the  lease  contains  a  clause  for  re-entry  upon  non-payment  of  rent,  the 


(1)  Mockbee  v.  Clagett,  2  H.  &  McHen.  1. 
So  in  Ohio.     3  Ohio,  237. 

(2)  Stacker  v.  Burney,  1  Ld.  Ray.  741 ;  2 
Salk.  421 ;  Smith  v.  Lorillard,  10  John.  357  ; 
Jackson  v.  Dysling,  2  Caines,  198  ;  Ruggles 
V.  Keeler,  3  John.  267  ;  Cowp.  597  ;  18  John. 
40  ;  Panning  v.  Willcox,  3  Day,  258  ;  McRaa 
V.  Smith,  2  Bay,  339;  Eakin  v.  Raub,  12  S. 
&  R.  334 ;  Denn  v.  White,  1  Coxe,  94. 

(3)  3  Cruise,  320  ;  Eeene  v.  Deardon,  8  B. 
248;  Rush  v.   BaiT,  1  Watts,  110;  Lyon  v. 


Marclay,  lb.  271;  Terrill  v.  Murry,  4  Terg. 
104;  Wallace  t).  Duffield,  2  S.  4;  R.  527; 
Whart.  Dig.  420.) 

(4)  Smirall  v.  Graham,  1  Dana,  574.  See 
Thomas'  Co.  Lit.  252,  u.  u. ;  Wells  v.  Prince, 
9  Mass.  508  ;  Jackson  v.  Johnson,  5  Cow.  74; 
Heath  v.  White,  5  Conn.  228 ;  Hall  v.  Van- 
degrift,  3  Binn.  374;  1  Jac.  &  W.  512;  Oi* 
rell  V.  Maddox,  Runn.  Eject.  App.  No.  1 ;  3 
Cruise,  320-1 ;  Grout  v.  Towusend,  2  Hill, 
654. 


(a)  A  party  who  has  positively  disclaimed  both  title  and  possession,  for  a  period  sufficient 
to  give  effect  to  the  statute  of  limitations,  is  estopped  from  denying  that  the  possession  of 
the  opposite  party  has  been  actual  and  adverse.  Gregg  v.  Blackmore,  Pen.  Sup.  C.  Sept. 
T.  -40  ;  Law  Rep.  Feb.  -41,  p.  371. 

But  the  statute  does  not  run  against  the  true  owner,  who  has  a  perfect  paper  title,  in  favor 
of  the  party  in  actual  possession,  who  disclaims  any  claim  or  title.  English  v.  Register,  7 
Geo.  387. 

Land  was  conveyed  to  A,  a  married  woman,  who  paid  part  of  the  consideration  from  her 
own  earnings,  with  the  knowledge  and  assent  of  B,  her  husband.  A,  having  died  without 
issue,  B  remained  in  possession,  and  conveyed  the  land,  stating  that  it  belonged  to  A,  and 
that  he  had  enough  land  left  to  answer  any  damages.  He  had  sometimes  said  the  land  was 
his,  and  his  neighbors  never  heard  him  say  the  contrary.  Held,  he  had  gained  no  title  by 
adverse  possession.     Marshall  v.  Pierce,  12  N.  H.  127. 

(6)  It  seems,  however,  this  exception  applies  only  to  the  remedies  of  entry  and  ejectment; 
and  that  a  writ  of  right  must  be  brought  within  sixty  years  from  the  seizin  of  the  ancestor, 
and  not  from  the  death  of  tenant  for  life.  Ang.  40.  Widdowson  v.  Harrington,  1  J.  &  Walk. 
512.     See  Chadwick  v.  Broadwood,  3  Beav.  308. 


CHAP.  LXXTI.] 


STATUTES  OF  LIMITATIONS. 


171 


devisee  may  have  ejectment  after  the  lease  expires.  It  has  been  con- 
tended, that  in  such  case  the  devisee  might  have  entered  for  the  mere 
purpose  of  asserting  and  preserving  his  title,  without  disturbing  the 
possession  of  the  lessee ;  or  have  brought  a  writ  of  entry  for  the  same 
purpose,  in  which  the  judgment  is  for  seizin  without  saying  anything 
about  possession ;  or  distrained  for  the  rent,  or  entered  for  condition 
broken ;  that  the  statute  of  limitations  had  always  been  construed 
favorably  to  quiet  posses.sion  ;  and  that  the  question  which  had  been 
raised,  whether  a  receipt  of  rent  for  twenty  years,  by  one  tenant  in 
common,  was  an  ouster  of  the  other,  implied  that  an  ouster  might  con- 
sist in  such  receipt.     But  these  positions  were  overruled. (l)(a) 

15.  But  where  a  lease  is  void,  the  statute  of  limitations  runs  against 
the  reversioner ;  as,  where  it  is  made  by  a  tenant  for  life,  to  continue 
after  his  death,  by  virtue  of  a  power,  but  not  conformably  thereto,  not 
being  executed  or  consented  to  by  the  intended  lessee,  never  having 
been  out  of  the  lessor's  hand,  not  reserving  the  best  rent,  nor  contain- 
ing any  covenant  to  pay  the  rent.(6)  So,  where  the  lease  has  termina- 
ted by  the  legal  construction  of  its  intention  and  object,  though  not 
according  to  its  literal  terms,  the  statute  begins  to  run,  such  intention 
qualifying  the  grant,  and  amounting  to  a  limitation.  As,  where  the 
only  cause  of  a  lease  for  lives  was  to  preserve  the  reversion  during  an 
estate  tail ;  and  therefore  the  lease  ended,  during  the  lives,  with  the 
latter  estate.  So  where  the  lease  is  a  mere  trast,  and  disposed  of  as 
such,  to  attend  the  inheritance  of  the  reversioner.  In  such  case,  the 
lease  is  one  of  his  muniments;  a  mere  weapon  in  his  hands  ;  and  can- 
not take  from  an  adverse  possession  the  benefit  of  the  statute.  The 
surrender  of  such  lease  might  be  presumed,  to  let  in  the  statute  of 
limitations.(2) 

16.  It  is  said,  that  where  boundaries  are  disputed,  the  agreement  of 
a  tenant  for  life,  adjusting  them,  will  be  evidence  to  bind  the  remainder- 
man, if  without  fraud. (3) 

17.  Where  land  is  sold  on  condition  to  revert  upon  the  happening 
of  a  contingency,  if  the  reservation  be  valid,  the  statute  of  limitation 
does  not  run  against  the  reversioner  till  the  contingency  happens.(4) 

18.  It  has  been  remarked,  (sec.  11,)  that  the  statute  of  limitations, 
like  a  positive  prescription,  does  not  run,  where  the  possession  of  one 
not  the  true  owner  is  not  adverse  to  him,  but  amicable,  or  permissive. 
The  question  has  already  been  summarily  considered,  what  sort  of  pos- 
session is  necessary  to  constitute  a.  disseizin.{c)    (1.  ch.  2,)    Connected,  in 


(1)  Doe  V.  Danvera,  1  E.  299.     See  1  Burr. 
113  ;   Holdfast  v.  Sliepard,  6  Ired.  361. 

(2)  Taylor  v.   Horde,   1  Burr.  60;   6  Bro. 
Pari.  633. 


(3)  Saunders  v.  Annealey,  2   Sch.  &  Lef. 
101. 

(4)  Betty  v.  Moore,  1  Dana,  236. 


(ffl)  In  a  late  case  it  has  been  held,  that  where  rent  is  reserved  upon  a  lease,  non-payment 
thereof  (rives  adverse  possession,  as  much  as  payment  to  a  third  person.  Jones,  4  Y.  & 
Coll.  466.     But  see  Doe  v.  Oxenhara,  7  Mees.  &  "W.  131. 

(6)  Lord  Mansfield  calls  such  a  lease,  "this  pocket  undelivered  grant  of  the  ideal,  incor- 
poreal freehold." 

(c)  See  3  Nev.  &  M.  331 ;  Whitton  v.  Peacock,  3  My.  &  K.  325;  4  Nev.  &  M.  308,  ill; 
Doe  V.  Branston,  3  Ad.  &  El  67  ;  D'  e  v.  Edgar,  2  Bing.  N.  E.  498  ;  Doe  v.  Wing,  6  Car. 
&  P.  538.  Also,  for  precise  definitions  of  adverse  possession,  1  Smith,  (Maine)  377;  2 
N.  Y.  Rev.  St.  294. 

It  has  been  held,  that,  under  the  statute  of  limitations  in  Georgia,  which  is  copied  (ex- 
cept as  to  time)  from  the  act  of  -  Jac.  I,  no  entry  is  necessary  within  the  period  prescribed, 
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one  point  of  view,  with  the  same  general  subject,  is  the  law  relating  to 
the  estoppel  between  landlord  and  tenant,  which  prevents  the  latter  from 
denying  the  title  of  the  former,  and  his  possession  from  being  adverse 
to  the  landlord,  and  which  has.  also  been  briefly  treated  of.(«)(l) 
(1.  228.)  Other  important  modifications  of  the  general  rule  of  adverse 
posse.ssion,  are  found  in  the  case  of  mortgagor  and  mortgagee,(&)  andin 
that  of  joint  tenants  and  tenants  in  common  ;  and  these  too  have  been 
concisely  noticed  in  the  preceding  volLime.(2)(c)     (Ghs.  31,  54.) 

19.  It  is  a  maxim,  "  quando  dua  jura  in  una  persona  concurrunt, 
aequum  est  ac  si  essent  diversis."  Hence,  where  a  man  gains  a  new  right, 
he  is  allowed  a  new  period  of  twenty  years  to  pursue  his  remedy. (3) 

20.  It  is  held  that  a  purchaser,  without  notice,  even  by  parol,  may 
join  his  adverse  possession  to  the  ostensible  adverse  possession  of  his 
vendor,  so  as  to  avail  himself  of  the  statute.  Thus,  a  purchaser  from  a 
devisee  of  the  land.  If  the  possession  of  the  vendor  and  purchaser,  and 
that  of  those  claiming  under  them,  put  together,  amount  to  the  time 
limited,  and  have  not  been  interrupted,  the  true  owner  is  barred.  And 
it  seems  to  have  been  held,  in  Pennsylvania,  that  where  the  defendant 
sets  up  a  possession,  and  shows  a  possession  in  A,  he  may  give  evi- 
dence that  A  held  adversely  to  the  plaintiff,  without  first  proving  the 
connection  of  A's  possession  with  his  own.  But  in  another  case.  Wash' 
ington,  J.,  thought  it  perfectly  clear,  that  where  different  persons  enter 
upon  land  in  succession,  each  occupying  for  a  period  short  of  the  time 
limited,  the  last  possessor,  who  may  be  the  defendant,  cannot  tack  the 
possession  of  his  predecessors  to  his  own,  so  as  to  make  out  a  sufficient 
continuity  of  possession  to  bar  the  entry  of  the  .owner.(4)(d) 

(1)  See  Barber  v.  Root,  10  Mass.  260; 
Grwynn  V.  Jones,  2  Gill  &  J.  173;  Jackson  v. 
Johnson,  5  Cow.  74:.  Twenty  years'  possea- 
Bion,  after  renouncing  the  landlord's  title,  is 
a  bar.  Ogden  v.  Wallier,  6  Dana,  425.  Otlier- 
wise,  wliere  the  tenant  obtains  an  adverse 
title,  and  holds  under  it.  Chambers  v.  Piealf, 
lb.  431. 

(2|  See  Chapman  v.  G-ray,  15  Mass.  439; 
Lodge  V.  Patterson,  3  Watts,  74;  Terrill  v. 
Murry,  4  Yerg.  104;  Lloyd !).  Gordon,  2  Har. 
&  McHen.  254;  Johnson  v.  Howard,  1  Ibid. 


281 ;  Smilie  v.  Biffle,  2  Barr,  52. 

(3)  3  Cruise,  327  ;  Hunt  v.  Bourne,  1  Salt. 
339;  Green  v.  Rivett,  2.  421. 

(i)  Ang.  on  Lirn.  88-9  ;  CunninKhara  V- 
Patton,  6  Barr,  355 ;  Caston  v.  Caston,  2 
Rich.  Equ.  1;  Alexander  v.  Pendleton,  8 
Oranoh.  462  ;  Overfield  v.  Christie,  7  S.  &'  R. 
173;  Jael<son  v.  Moore,  13  John.  618:  Mc- 
Koy  V.  Dicliinson,  &c.,  5  S.  &  R.  254 ;  Potts 
D.Gilbert,  3  Wash.  475;  Chilton  v.  Wilson, 
9  Humph.  399;  Moore  v.  Coliishaw,  10  Barr, 
224. 


unless  there  be  nn  adverse  possession.  Shearman  v.  Irvine,  4  Craneh.  367.  A  mere  decla- 
ration of  adverse  pos.se.s.^ion,  though  with  notice  to  the  rightful  owner,  gives  no  right  of 
action  ;  and  therefore  the  statute  does  not  run  from  such  declaration.  Shepley  v.  Lytle,  § 
"Watts,  500;  Abell  v.  Harris,  11  Gill  &,  J.  367.  Possession  without  color  of  title  does  not 
bar  an  adverse  claim.  A  devise  or  deed  is  held  to  give  color  of  title.  Borrets  v.  Turner,  1 
Tayl.  112;  Den  v.  Turner,  1  Mur.  141;  Stanly  v.  Turner,  Cam.  So  Nor.  533;  Patton  v. 
Hynes,  Cooke,  356. 

(a)  Where  a  tenant  disclaims  his  landlord's  title,  the  statute  begins  to  run  from  the  time 
of  notice  of  such  disclaimer.  Bullard  v.  Copps,  2  Humph.  409.  It  begins  to  run  in  favor  of 
a  tenant,  in  respect  to  hia  liability  for  mesne  profits,  from  the  time  of  his  surrender  of  pos- 
session. Doe  v.  Jones,  6  B.  Mon.  388.  In  New  York,  (Code,  oli.  2,  3.  82,)  the  posiesion 
of  a  tenant  is  that  of  the  landlord,  till  20  years  after  the  tenancy  expires.  II  there  is  no 
lease,  20  years  from  payment  of  rent,  though  the  tenant  has  another  title. 

(6)  See  Doe  v.  Surtees,  5  Barn.  &  A.  687;  Christophers  v.  Sparke,  2  Jao.  &  W.  234; 
Cholmondeley  v.  Clinton,  lb.  179;  Joyner  v.  Vincent,  4  Dev.  &  B   512. 

(c)  A  mortgagee  was  in  possession  six  years,  without  acknowledgment  of  the  mortgagor's 
title.  Having  bought  out  the  interest  of  a  tenant  for  life  of  the  equity,  he  occupied  twenty 
years  more.  Held,  during  the  tenancy  for  life,  his  possession  was  not  adverse,  and  the  re- 
versioner might  redeem;    liyde  v.  Dallaway,  2  Hare,  528. 

(d)  Where  there  are  successive  occupants  of  laud,  of  which  a  party  is  disseized,  he  will 
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21.  Statute  32  Henry  VIII,  extends  to  all  writs,  in  the  nature  of  a 
writ  of  right,  in  which  the  demandant  must  allege  seizin,  and  seekvS  to 
recover  an  hereditament.  But  it  does  not  apply,  where  he  does  not 
count  upon  his  own  or  his  ancestor's  seizin,  as  in  dower ;  (see  1,  176-7, 
and  ivfra,  sec.  33  ;)  nor  to  waste,  where  the  land  is  not  directly  in  de- 
mand.(1)    ^ 

22.  By  St.  4  Anne,  c.  16,  an  entry,  or  claim,  is  insuflicient  to  avoid 
the  statute  of  limitations,  unles^  followed,  within  one  year,  by  an  ac- 
tion, which  is  prosecuted  with  effect.(a) 

23.  Tbe  disabilities,  mentioned  in  the  statute  of  limitations,  must  ex- 
ist when  the  right  first  accrues.  The  burden  of  proof  is  upon  the  plain- 
tiff to  bring  himself  within  the  exception.  After  showing  this,  the  ex- 
ception is  presumed  to  continue  till  proved  to  Lave  ceased.  If  the  time 
once  begins  to  run,  no  subsequent  or  cumulative  disability  will  avail. (6) 
It  is  said,  a  distinction  in  this  respect  was  once  attempted  to  be  made 
between  uoZuntary  and  involuntary  disabilities;  and  it  was  contended 
that  insanity,  for  instance,  occurring  after  the  statute  had  begun  to 
run,  would  stop  its  progress.  But  this  distinction  has  been  over- 
ruled.(2) 

24.  A  died,  leaving  a  son  B,  a:d  a  daughter  C,  minors;  and  a 
stranger  entered  upon  the  land.  B  soon  afterwards  went  to  sea,  and 
was  supposed  to  have  died  abroad,  under  age.  Held,  C's  right  of  en- 
try continued  only  ten  years  from  the  death  of  B  ;  it  being  more  than 
twenty  years  in  the  whole  since  the  death  of  A,  who  was  last  seized. (3) 

25.  Mr.  Preston  is  of  opinion,  that  where  one  is  under  disability, 
when  his  right  first  accrues,  the  statute  will  not  run  against  him,  till 
he  is  free  from  disability  ;  and  successive  disabilities,  without  any  in- 


(1)  Ang.  33  ;  Hitchcock  v.  Harrington,  6 
John.  290;  Moore  v.  Frost,  3  S.  H.  126. 

(2)  Waldeu  v.  Gratz,  1  Wheat.  292; 
Gregg  V.  Sayre,  8  Pet.  2i4 ;  Rankin  v.  Ten- 
brook,  6  Watts,  388 ;  Dekay  v.  Darrah,  2 
Green,  (N.  J.,)  288 ;  2  Ohio,  339 ;  Guion  v. 
Bradley,  i  Terg.  232 ;  Dow  v.  Warren,  6 
Mass.  328 ;  Hudson  v.  Hudson,  6  Munf.  352  ; 
Den   D.    Mulford,  1    Hayw.    311 ;    3   Cruise, 


330;  Smith  v.  Clark,  1  Wi^  134;  Angell, 
147-8  ;  Lessee,  &c.  v.  Westenhaver,  (Ohio,) 
Law.  Eep.  March,  1842,  p.  437  ;  Downingu. 
Ford,  9  Dana,  392;  Phillips  v.  Sinclair,  7 
ShepL  269;  Stevenson  v.  McReary,  12  S.  4 
M.  9 ;  Davis  v.  Sullivan,  2  Kng.  449. 

(3)  Doe  V.  Jesson,  6  E.  80  ;  Cottrell  v.  Dut- 
ton,  4  Taun.  826. 


not  be  barred,  unless  there  is  some  privity  or  connection  among  them.  It  will  be  sufficient, 
however,  if  the  original  disseizor  made  a  lease,  and  the  lessee  retains  possession  till  the 
lessor's  death,  and  afterwards  as  tenant  at  will  or  at  sufferance  Of  the  disseizee.  Melvin  v. 
Prop'rs,  &c.,  5  Met.  15;   Wade  v.  Lindsey,  6,  407. 

Where  a  claim  was  maintained  upon  an  uninterrupted  possession  of  forty  years ;  held, 
the  death  of  the  original  holder  and  subsequent  reception  of  rent  by  his  widow  did  not 
break  the  continuity  of  possession,  she  being  liable  to  account  for  the  rent  to  the  heirs.  Reed 
V.  Proprietors,  &c.,  8  How.  TJ.  S.  274.  The  question  of  continuity  of  possession,  where  the 
evidence  lies  in  parol,  is  for  the  jury.     Cunningham  v.  Patton,  6  Barr,  355. 

Twenty  years'  adverse  and  uninterrupted  use  by  A  of  landa  djoining  his  farm,  gives  Iiim 
a  possessory  title  to,  or  easement  in,  such  land.  But  such  possession  by  A's  grantor,  while 
a  mere  tenant  at  will  of  the  farm,  cannot  be  tacked  to  the  possession  of  A,  in  order  to  make 
out  the  twenty  year.s,  though  his  grantor  conveyed  the  farm  to  him  with  all  the  privileges 
and  appurtenances.     Plumer  v.  Brown,  8  Met.  578. 

The  occupation  of  an  intestate  and  his  administratrix  cannot  be  tacked  together.  The 
title  must  pass  ly  contract  from  one  occupant  to  the  other.  But  holding  under  a  grantee,  to 
whom  an  occupant  has  conveyed  in  fraud  of  creditors,  is  not  adverse.  Bullen  v.  Arnold,  31 
Maine,  583. 

(a)  This  act  was  never  re-enacted  or  adopted  in  Massachusetts.     Stearns,  47. 

(i)  A  different  doctrine  seems  to  have  been  formerly  adopted  in  South  Carolina ;  but  it  is 
now  overruled.     Rose  v.  Daniel,  (cited)  1  N.  &  MoCord,  296;  Faysoux  v.  Prather,  lb. 
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termission,  will  continue  a  protection  to  him.  Tliat  is,  if  the  successive 
disabilities  are  in  the  same  person  on  whom  the  right  first  descended,  he 
may  enter  within  the, statutory  time  from  removal  of  the  last  disability. 
This  principle  has  been  recognized  in  Maryland,  but  denied  in  Massa- 
chusetts, New  York  and  Connecticut.  Thus,  where  one  was  an  infant 
when  her  title  first  accrued,  and,  before  coming  of  age,  married;  it  was 
held  that  the  coverture  was  no  protection.  So  the  heirs  of  a  married 
woman  must  bring  their  suit  within  ten  years  after  her  death ;  though 
one  3    also  2.  feme  covert  at  the  death  *of  her  mother.(l) 

26.  Where  several  disabilities  exist  together,  in  the  same  person, 
when  the  adverse,  possession  begins,  the  right  of  action  continues  ten 
years  after  removal  of  the  last.  Thus,  where  one,  who  was  both  non 
compos  and  out  of  the  kingdom,  returns  to  the  kingdom,  and  again 
leaves  it,  continuing  non  compos  ;  though  his  privilege  arising  from  ab- 
sence is  lost,  the  other  continues,  till  he  regains  his  reason.  So,  where 
an  infant  female  marries,  the  statute  does  not  run  against  her  till  re- 
moval of  both  disabilities. (2) 

27.  The  saving,  in  case  of  disability,  has  no  practical  application,  un- 
less a  longer  time  than  ten  years  elapses,  between  the  accruing  of  the 
cause  of  action,  and  the  removal  of  the  disability.  Thus,  where  the  dis- 
ability is  removed  five  years  after  the  cause  of  action  accrues,  the  party 
is  not  allowed  fifteen  years  to  make  up  the  full  twenty,  and  ten  in  ad- 
dition, on  account  of  the  disability  ;  but  only  fifteen  in  all.  If  twenty 
years  have  elapsed  since  the  right  of  action  first  accrued,  and  ten  of 
them  free  from  disabilit}',  he  is  barred. (3) 

28.  The  word  death,  in  the  Statute  of  James,  refers  to  the  person  to 
whom  the  right  first  accrued.  Hence,  where  such  person  dies,  under 
disability,  his  heirs  are  not  to  be  allowed  twenty  years,  as  being  the 
time  from  ^he  accruing  of  their  title,  and  ten  years  in  addition;  but 
only  the  latter  period  from  the  ancestor's  death,  even  though  twenty 
years  had  elapsed  from  the  accruing  of  his  title.  A  different  construc- 
tion would  lead  to  great  inconveniences,  by  the  dying  of  parents  and 
children  under  age,  or  the  continuance  of  other  successive  disabili- 
ties.(4)(a) 


(1)  Prest.  on  Abs.  340  ;  Dugan  v.  Gittings, 
3  Grill,  138  ;  Carpenter  v.  Soliermerhorn,  2 
Barb.  Ch.  314;  (1  Shepl.  397;)  Eager  v. 
Commonwealth,  4  Mass.  182  ;  Demarest  v. 
"Wynkoop,  3  John.  Ch.  129  ;  Bunce  v.  Wol- 
cott,  2  Conn.  21 ;  (4  Day,  298  ;  Griswold  v. 
Butler,  3  Conn.  227.) 

(2)  Butler  v.  Howe,  1  Shepl.  397 ;  Start);. 
Mellish,   2    Atk.    610 ;  Plow.   375 ;    3  John. 


Ch.  129  ;  Eaton  ti.  Sanford,  2  Day,  523  ;  Ark. 
Rev.  St.  53. 

(3)  Smith  1}.  Burtis,  9  John.  174;  Demarest 
V.  Wynkoop,  3  John.  Oh.  129 ;  Jackson  v. 
Johnson,  5  Cow.  74. 

(4)  Doe  V.  Jesson,  6  E.  80.  (See  Stowel  ». 
Zouch,  Plow.  353;)  Shep.  Touch.  31;  2 
Prest,  Abs.  341 ;    3  Thos.  Co.  Lit.  18,  n.  1. 


(a)  The  above  doctrine  seems  to  be  well  settled;  though  Lord  Mansfield,  in  one  case, 
held  to  a  different  construction.  Similar  ground  was  once  taken  in  Connecticut.  Cot- 
terell  t.  Dutton,  4  Taun.  828;  Eaton  v.  Sanford,  2  Day,  523.  But  these  cases  may  be  con- 
sidered as  now  overruled. 

So,  in  Mississippi,  cumulative  disabilities  are  not  allowed.  Dease  v.  Jones,  23  Miss.  (1 
Gush.)  133. 

So,  in  South  Carolina,  Starke  v.  Starke,  3  Rich.  438  ;  and  Tennessee,  Guion  v.  Anderson, 
8  Humph.  29?. 

So,  in  Tennessee,  where  a  plaintiff  in  ejectment  claimed  to  avoid  a  deed  made  by  her, 
while  an  infant  and  a /erne  covert;  held,  that  these  disabilities  could  have  no  effect  upon 
each  other,  nor  the  one  derive  any  aid  from  the  other.     Scott  v.  Buchanan,  11  Humph.  468. 
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29.  In  Pennsylvania,  it  is  held,  that  an  infant  is  not  allowed  ten 
years  after  the  lapse  of  twenty-one  years  from  the  commencement  of 
adverse  possession.  He  can  never  have  more  than  thirty-one  years, 
nor  less  than  twenty-one.  Circumstances  may  fix  an  intermediate 
period.  In  Kentucky,  where  one  dies  after  the  statute  has  begun  to 
run  against  him,  leaving  infant  heirs,  they  are  allowed  the  full  statutory 
time,  after  coming  of  age.(l) 

80.  Where  a  particular  estate  intervenes,  the  right  of  a  person  under 
disability  may  be  saved,  which  would  otherwise  be  lost.(2) 

31.  An  adverse  possession  of  lands  commenced  in  1772,  when  A 
was  tenant  by  the  curtesy,  the  reversion  in  fee  being  in  B,  his  daugh- 
ter, who  was  an  infant.  In  1783,  B  married  C.  In  1784,  A  died, 
and  0  in  1807;  and  then  B  brings  ejectment  for  the  land.  Held, 
B,  though  of  age  at  the  termination  of  the  particular  estate,  was  not 
then  bound  to  assert  her  right,  being  a  feme  covert;  that,  during  the 
particular  estate,  no  right  of  entry  descended  to  her,  and  the  statute 
did  not  begin  to  run  till  A's  death  ;  and  that  the  coverture  was  not 
a  second,  or  cumulative,  but  the  first  disability. (3) 

32.  Ejectment,  by  the  grandchildren  of  one  who  died  seized.  At 
the  decease  of  the  grandfather,  the  mother  of  the  plaintiffs,  through 
whom  the  estate  came  to  them,  was  a  feme  covert  The  action  was 
brought  within  ten  years  from  the  death  of  the  plaintiff's  father,  who 
had  held  as  tenant  by  the  curtesy.     Held,  it  was  not  barred.(4) 

33.  Where  a  husband  conveys  his  land  without  the  wife's  joining  in 
the  deed,  the  statute  of  limitations  does  not  run  against  her  till  after 
his  death.  So,  where  husband  and  wife  joined  in  a  deed  which  was 
void  for  informality  as  to  her,  and  she  brought  a  suit  long  after  his 
death  ;  held,  the  grantee's  possession  was  not  adverse.  Otherwise,  it 
seems,  where  an  entry  and  possession  are  adverse  to  his  title,  or  where 
his  title  is  not  acknowledged.  And  where,  in  1777,  a  wife  joined  her 
husband  in  a  deed,  but  did  not  legally  acknowledge  it,  the  court  in 
Pennsylvania  held,  in  1810,  that  she  was  barred  of  her  dower.  (See 
sec.  21.)  Twenty  years'  possession  adverse  to  &  feme  covert  bars  the  title 
of  her  husband. (5)(a) 


(1)  Weddleu.  Robinson,  6  WattSjEiSS. 

(2)  Maohin  v.  May,  4  Bibb,  43. 

(3)  jHcksoii  V.  Sellick,  8  John.  262  ;  6 
Cow.  74 ;  Jaclcaon  v.  Seboonmaker,  4  Jolin. 
390. 

(4)  Moore  v.  Jackson,  4  Wend.  59. 

(5)  Cullen  v.  Motzer,  13  S.  &  R.  356; 
Bingham's  ease,   2   Co.   93 ;    Lampet's  ease, 


10,  49  ;  Edward  Seymor's  case,  lb.  99  ; 
Twisse  V.  Cotton,  Hob.  365  ;  Kirk  v.  Dean,  2 
Binn.  341;  Moore  v.  Frost,  3  N".  H.  126; 
Smith  V.  Shackleford,  9  Dara,  475;  Down- 
ing V.  Ford,  lb.  392 ;  Taylor  v.  Shernwell,  4 
B  Mon.  578;  McCorry  v.  King,  3  Humph. 
267  ;  Haasell,  3  Y.  &  Coll.  617. 


(a)  Partition  of  land  held  in  common  with  »  married  woman  cannot  be  presumed  from 
lapse  nf  lime ;  and  there  can  be  no  presumption  against  her  in  relation  to  her  real  estate, 
because  she  is  incapable  of  contracting,  except  in  the  mode  prescribed  by  law.  Perry  v. 
Calliouii,  8  Humph,  551. 

Wht-re  the  operation  of  the  act  commences  upon  the  land  of  a  woman  during  her  cover- 
ture, who  dies  leaving  her  husband;  it  is  suspended,  until  the  husband's  tenancy  by  the 
curti'sy  is  expended  or  merged.     Mnrple  v  Myers,  2  Jones,  122. 

Where  tliere  is  an  adverse  possession  of  land,  in  North  Carolina,  belonging  to  a  feme 
covert,  and  tlie  period  of  seven  years  from  the  time  of  the  ouster  expires  in  the  hfetime  of 
the  husband,  she  bus  three  years  only  after  the  death  of  the  husband  within  which  to  com- 
meti'-e  h-r  suit;  but  when  tlie  seven  years  do  not  expire  within  the  lifetime  of  her  husband, 
she  has  the  remainder  of  the  full  period  of  seven  years  from  the  time  of  the  ouster,  or  three 
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34.  Where  one  of  tenants  in  common,  disseized,  is  under  disability, 
this  does  not  protect  the  others.  So,  it  seems,  if  an  estate  descend  to 
parceners,  one  of  whom  is  under  disability,  which  lasts  more  than 
twenty  years  ;  th3  other  must  still  enter  within  this  period,  or  will  be 
barred.     In  such  case  the  party  not  barred  must  sue  alone.(l)(a) 

35.  Where  a  disseizor  enters  upon  land  belonging  to  a  feme  covert, 
this  is  an  ouster  of  both  husband  and  wife,  and  a  right  of  entry  imme- 
diately accrues  to  both.  If  the  disseizor  had  held  under  the  husband, 
the  wife  would  have  had  no  right  to  enter,  nor  could  she  enter  against 
the  will  of  the  husband;  but  with  his  consent,  express  or  implied, 
she  had  a  right  to  enter.  Her  right  of  entry,  as  against  the  disseizor, 
is  perfect,  though  in  the  exercise  of  it  she  is  under  the  husband's  con- 
trol. The  latter  circumstance  does  not  prevent  such  right ;  if  it  did, 
no  right  of  entry  could  descend  or  accrue  to  a  feme  covert,  and  the 
saving  clauses  in  the  statute  would  be  nugatory.  A  right  of  entry 
may  descend  or  accrue  to  her,  and  her  entry  will  be  lawful,  provided 
the  husband  does  not  expressly  disagree,  for  his  consent  is  presumed, 
it  being  for  his  advantage.(2) 

36.  In  a  recent  case  in  Connecticut,  the  question  arose,  whether, 
after  fifteen  years'  adverse  possession  of  land  belonging  to  a  feme 
covert,  she  and  her  husband  could  maintain  a  joint  action  to  recover 
it ;  or  whether  the  husband's  right  of  action  was  not  wholly  barred 
by  the  statute  of  limitations.  A  majority  of  the  court  held,  that,  as 
the  husband  was  joined  in  the  suit  from  necessity,  and  as  his  claim 
was  for  a  mere  incidental  right,  growing  out  of  the  coverture,  the 
action  might  be  maintained  by  the  parties  jointly,  and  was  not  limited 
to  the  wife  alone  after  removal  of  her  disability.  Church  and  Williams, 
Justices,  dissented,  upon  the  ground  that  the  husband  had  the  entire 


(1)  Doolittle  V.  Blakesly,  4  Day,  465 ; 
Jackson  v.  Bradt,  2  Caines,  169 ;  Roe  v. 
Rowlstoti,  2  Taunt.  441 ;  Jackson  v.  Sample, 
1   John.  Cas.   231 ;  Masteller  v.  McCleau,  1 


Cranch,  156  ;  Perry  v.  Jackson,  4  T.  R.  516; 
1  Marsh.  39,  2,  384,  3,  362  ;  4  Bibb,  412  ;  2 
Mur.  577  ;  3  Ohio,  50. 

(2)  Melvia  v.  Proprietors,  &c.,  16  Pick.  167. 


years  from  the  time  of  her  husband's  death,  whichsoever  shall  be  the  longer  period,  within 
which  to  commence  her  suit.     Crump  v.  Thompson,  9  Ired.  491. 

Where  a  husband  and  wife  unite  in  a  deed  of  the  lands  of  the  wife,  which  is  not  so 
acknowledged  and  certified  as  to  pass  the  wife's  right,  and  possession  is  t^ken  under  the 
deed ;  she  has  no  cause  of  action  during  the  hfe  of  the  husband,  and  therefore  no  statute  of 
limitations  operates  upon  her  right  until  after  his  death.     Gill  v.  Pauntleroy,  8  B.  Mon.  177. 

Conveyance  by  a  husband  of  his  wife's  land,  with-warranty,  the  wife  joining  in  relinquish- 
ment of  her  dower.  The  purchaser,  and  those  claiming  under  him,  occupied  and  exercised 
acts  of  ownership  on  the  land  more  than  twenty-nine  years,  without  claim  or  interruption 
by  the  wife  or  her  heirs.  Held,  the  facts  did  not  authorize  the  presumption  of  a  grant  from 
her  or  her  heirs,  and  that  the  heirs  were  not  estopped  to  deny  the  husband's  ownership  in 
fee  at  the  time  of  tl'e  conveyance.     Raymond  v.  Holden,  2  Cush.  264. 

(a)  In  Kentucky,  it  has  been  held,  tliat  a  joint  tenant  is  barred,  but  not  a  tenant  in  com- 
mon. 1  Marsh.  39  ;  4  Bibb,  412.  The  members  of  two  societies  occupied  a  field  adjoining 
their  common  house  of  worship,  for  the  fastening  of  tlieir  horses,  during  seventy  years,  A 
member  of  one  society  directed  his  executors,  to  sell  all  the  land  of  which  he  was  "lawfully 
seized  at  his  death,"  the  societies  having  been  then  in  possession  for  more  than  twenty 
years  ;  under  which  power,  a  part  of  the  common  land  was  sold,  and  the  purchaser  erected 
a  wall  cutting  it  off.  Held,  the  long  possession  had  given  the  societies  a  good  title  to  the 
land  occupied,  as  tenants  in  common,  and  one  of  them  had  a  right  to  bring  their  action  of 
trespass  after  there  had  been  an  ouster,  which  was  the  case  here,  as  the  testator  was  not 
lawtuUy  seized  of  the  part  which  had  betm  sold.  As  it  was  claimed  that  this  was  sold  for  a 
graveyard,  the  plaintiffs  were  allowed  to  prove  that  they  had  ottered  to  give  a  lot  of  land  for 
that  purpose,  to  show  that  there  was  no  necessity  for  the  encroachment.  Trauger  v.  Sasaa- 
man,  2  Harris,  514. 
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control  of  the  freehold  during  coverture,  might  convey  it  for  his  own 
life,  and  that  an  adverse  possession  was  as  effectual  to  bar  his  title  as  a 
deed  would  be.(l) 

37.  Where  a  judgment  was  rendered,  and  a  hah.  fac.  issued,  against 
a  husband,  and  land  of  the  wife  delivered  up  thereupon  ;  held,  she 
might  enter,  the  husband  not  objecting,  for  the  purpose  of  preventing 
the  statutory  bar  to  her  right  of  entry. (2) 

38.  Although  the  disabilities  referred  to  are  founded  upon  the  most 
obvious  considerations  of  reason  and  justice;  viz.,  the  mental  inability 
of  the  party  to  understand  and  enforce  his  rights,  as  in  the  case  of  in- 
fants,'&c.  ;  want  of  legal  freedom  to  act,  as  in  that  of  ixfeme  covert ;  or 
ignorance  of  one's  own  title,  arising  from  absence;  yet,  it  seems  to  be 
the  prevailing  doctrine,  that  no  exceptions  from  the  statute  of  limita- 
tions would  be  implied  upon  these  grounds,  if  the  statute  were  in  its 
terras  general.  The  doctrine  of  any  inherent  equity,  creating  an  excep- 
tion as  to  any  disability,  where  the  statute  creates  none,  has  been  long 
and  uniformly  exploded. (3)  So,  where  a  statute  provided,  that  no  one 
should  enter  upon  lands  but  within  twenty  years  after  his  title  first 
accrued,  or,  in  case  of  disability,  "  within  ten  years  after  the  expira- 
tion of  the  said  twenty  years  aforesaid;"  it  was  held,  that  the  language 
was  wholly  unambiguous,  and  did  not  admit  of  the  construction,  that, 
in  case  of  disability,  the  right  should  continue  ten  years  after  its  re- 
moval ;  and  that  the  contrary  literal  interpretation  was  not  unreason- 
able, because  the  bar  applied  only  to  entry,  and  not  to  other 
remedies.(4) 

39.  But  in  Connecticut  it  has  been  stated,  as  a  principle  of  the  com- 
mon law,  that  a  statute  shall  not  apply  to  persons  under  disability,  un- 
less specially  named. (5) 

40.  Ecclesiastical  corporations,  and  ecclesiastical  persons  seized  in 
right  of  their  churches,  as  they  cannot  alienate  to  bind  their  successors, 
are  also  excepted  from  the  statute  of  limitations,  and  cannot  bin'd  their 
successors,  but  only  themselves,  by  neglecting  to  sue  for  their  lands 
within  the  prescribed  period. (6) 

41.  Customary  and  prescriptive  rents  are  within  the  statute, (a)  being 
properly  proved  by  seizin.  Otherwise  with  a  rent  created  by  deed,  of 
which  the  commencement  can  be  shown.  In  the  formei-  case,  an  avow- 
ant is  driven  to  allege  a  seizin,  but  in  the  latter  the  deed  is  the  title, 
and  no  seizin  is  material.  The  words  of  the  act  are,  "  no  man  shall 
make  avowry  and  allege  seizin"  after  fifty  years:  intending  to  limit  a 
time  for  the  seizin,  when  it  is  required  by  law  to  be  alleged ;  not  to 
compel  such  allegation,  where  seizin  was  not  necessary  before.(7) 


(1)  ■Watson  V.  Watson,  10  Conn.  11.  See 
Doe  V.  Plumtre,  3  Barn.  &  Aid.  474 ;  Hulm 
V.  Heylock,  Cro.  Car.  200. 

(2)  Melvin  v.  Propr's,  &o.,  5  Met.  15. 

(3)  Beokford  v.  Wade,  17  Ves.  86 ;  Dem- 
arest  v.  Wyiikoop,  3  John.  Ch.  129. 

(4)  Melvin  v.  Propr"s,  &c.,  16  Pick.  168, 
169. 


(5)  Eaton  v.  Sanford,  2  Day,  527. 

(6)  3  Cruise,  331.;   Stowell  u  Zoueh,  Plow. 
358. 

(7)  Co.  Lit.  115  a ;  2  Vern.  235;  Staokhouaej/. 
Bernston,  10  Ves.  467  ;  Foster's  case,  8  Rep. 
64;  4  Co.  11a;  Ang.  33;  Grant  v.  Ellis,  9 
M«es  &  W.  113. 


(a)  The  St.  of  Hen.  "VIII,  sec.  4,  limits  the  right  of  alleging  seizin  of  any  rent,  to  fifty  years- 
Where  twenty  years  have  elapsed,  without  any  demand  of  a  ground  rent,  the  jury  may 
presume  payment,  &c. ;  but  circumstances  may  repel  the  presumption.  St.  Mary's,  &o.  v. 
Miles,  1  Whart.  229. 
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42.  But  where  the  amount  of  a  rent  is  not  ascertained  by  the  deed ; 
as  where  it  is  to  be  such  as  the  party  reserving  it  pays  over,  not  ex- 
pressing what  that  is,  and  the  latter  did  not  commence  by  deed  ;  the 
statute  of  limitations  applies,  seizin  being,  equally  necessary  to  both 
rents.(l) 

43.  At  common  law,  no  prescription  lies  against  the  Icing:  '•^nullum 
tempus  occurritregi."  And  the  St.  of  Hen.VIII  was  held  not  to  apply  to 
him  or  to  his  lessee,  who  might  bring  ejectment  for  his  term,  though 
out  of  possession  for  twenty  years.  But  by  Statutes  2  L  Jas.  I,  c.  2, 
and  9  Geo.  Ill,  c.  16,  the  lapse  of  sixty  years  is  a  bar  to  any  claim  of  the 
crown.  In  Massachusetts,  it  is  said,  that  no  laches  can  be  imputed  to 
the  government,  and  against  it  no  time  runs  so  as  to  bar  its  rights. 
(But  see  sees.  50,  57,  58,  59,  63.)  So,  in  Maryland,  the  statute  of 
limitations  did  not  run  against  the  Lord  Proprietary. {a)  The  princi- 
ple has  also  been  recognized  in  Tennessee,  Pennsylvania,(&)  Illinois 

(1)  Co.  Lit.  115  a,  n. ;   Collina  v.  Goodall,  2  Vera.  235. 

(a)  But  it  has  been  since  held,  that  the  State  is  barred  by  lapse  of  time.  Hepburn,  3 
Bland,  110.  See  Swearingen  7.  U.  S.,  11  Gill  &  J.  373.  The  principle  stated  in  the  text 
has  been  held  applicable  to  a  controversy  in  equity  between  the  independent  States  of  Mas- 
sachusetts and  Rhode  Island,  in  relation  to  boundary.  The  Supreme  Court  of  the  United 
States  suggest  in  their  opinion,  that  allowance  is  to  be  made  for  the  usually  slow  movement 
of  political  communities ;  and  for  the  considerations,  that  the  country,  at  the  first  settlement, 
was  wild,  the  mistake,  if  any,  not  likely  to  be  discovered  till  grants  were  made,  and  the  tri- 
bunal to  be  resorted  to,  situated  abroad,  15  Pet.  233.  In  Delaware,  the  State  shall  not  bo 
barred  by  20  years'  possession  of  salt  marsh,  beach  or  shore.     Rev.  Sts.  3. 

So  it  is  held,  that  thirty  years'  possession  will  not  give  title  as  against  the  State.  "Walla 
v.  McGee,  4  Harring.  108. 

So,  the  Georgia  statute  of  limitations  does  not  run  against  the  tenant  in  possession,  while 
the  title  is  in  the  State.     Smead  v.  "Williams,  6  Geo.  158. 

So,  in  Illinois,  a  limitation  of  twenty  years'  possesfsion  of  land,  purchased  from  the  United 
States,  will  not  iDegintorun,  until  after  the  purchase.       Spellman  v.  Curtenius,  12  111.  409. 

An  action  by  the  people  to  recover  lands  is  not  barred,  it  seems,  by  the  New  Tork  sta- 
tute of  limitations  (1  R.  L.  184,  sec.  1,)  unless  there  has  been  an  adverse  possession  of  forty 
years.     The  People  v.  Arnold,  4  Comst.  508. 

But  an  action  brought  by  the  attorney-general,  in  the  name  of  the  people,  to  annul  letters 
patent,  is  within  the  statute  of  limitations,  and  will  be  barred  by  an  adverse  possession  of 
forty  years.     The  People  v.  Clarke,  10  Barb.  120. 

Whatever  will  constitute  an  adverse  possession,  within  the  meaning  of  the  New  Tork 
Revised  Statutes,  (2  R,  S.  292,  sec,  9  to  12,)  if  continued  forty  years,  under  the  acts  of  1188, 
or  1801,  gives  to  the  person  in  possession  a  perfect  title  as  against  the  people,     lb. 

In  pleading  the  statute  in  an  action  by  the  people,  it  is  sufficient  to  say,  according  to  the 
language  thereof  in  substance,  that  the  title  of  the  people  did  not  accrue  within  the  space  of 
forty  years  before  the  commencement  of  suit,  and  that  neither  the  people,  nor  those  under 
whom  they  claim,  have  received  the  rents  and  profits  within  forty  years.  The  People  v. 
Arnold,  4  Comst.  508. 

Such  a  plea  or  answer,  it  seems,  amounts  to  an  allegation,  that  the  lands  have  been  held 
in  hostility  to  the  title  of  the  plaintiffs.     lb. 

The  people,  it  seems,  are  deemed  to  have  received  the  rents  and  profits  so  as  to  prevent 
the  running  of  the  statute,  unless  the  lands  are  held  in  hostility  to  their  title,     lb. 

So,  although  the  lands  are  wild  and  uncultivated,  or  occupied  by  one  who  makes  no  return 
for  the  use,  provided  he  holds  by  permission  of  the  people,  and  in  subordination  to  their 
title.     lb. 

(6)  But  here  it  is  also  formally  decided,  that  an  improver  holds  under,  not  adversely  to,  the 
State.  So  one  claiming  by  warrant  and  survey.  Morris  v.  Thomas,  5  Bin.  11 ;  M'Coy  v. 
Trustees,  &c.,  4  S.  &  R.  305-6. 
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and  Kentucky.  But  the  State  may  elect  to  consider  itself  disseiz- 
ed.(l)(«) 

4-i.  Although  the  statutes  of  limitation,  by  their  terms,  are  appli- 
cable only  to  suits  at  law,(6)  yet,  upon  the  principle  of  public  conveni- 
ence and  utility,  the  rules  established  by  them  have  been  adopted  in 
courts  of  equity ;  more  especially  where  a  party  would  have  a  concur- 
rent remedy  at  law  and  in  Chancery.  It  was  remarked  by  Lord  Cam- 
den, that  when  the  legislature  had  fixed  a  time  at  law,  it  would  have 
been  preposterous  for  equity,  which  by  its  own  proper  authority  always 
maintained  a  limitation^  to  countenance  laches  bej'ond  this  period. (c) 
The  application  of  the  principle  has  already  been  stated  in  regard  to 
mortgages,  (Vol.  I.  See  sec.  58,)  and  the  distinction,  with  relation  to  it, 
pointed  out,  in  the  case  of  trusts,  between  controversies  with  third  per- 
sons, and  those  of  the  trustee  and  cestui  themselve3.(2)     (Vol.  I.) 

45.  It  is  evident,  that  wliere  a  trustee  and  cestui  are  both  out  of  pos- 
session, the  adverse  occupant  acquires  a  good  title  against  both. (3) 


(1)  Lee  V.  Norris,  Cro.  Bliz.  331;  Run. 
Eject.  59;  Hall  v.  Gittinga,  2  H.  &  John.  112 ; 
Inhabitants,  &c.  o.  Baker,  4  Mass.  528;  Che- 
ney V.  Ringgold,  2  H.  &  J.  87  ;  Johnston  v. 
Irwin,  3  S.  &  R.  292 ;  4  Bibb,  62  ;  Holbrook 
V.  Holbrook,  3  Shepl.  9  ;  Miller  v.  Lindsey,  ] 
McL.  33  ;  Singleton  v.  Ake,  3  Humph.  626 ; 
City,  &o.  V.  Illinois,  &a,  12  Illiu.  38;  Smith 
V.  Calloway,  7  Blaokf.  86;  Com.  v.  Hutchin- 
son, 10  Barr,  466;  Moody  w.  Fleming,  4  Geo. 
115. 

(2)  Dewdney,  15  Ves.  496;  Staokhouses. 
BarnstoD,  10,  466;  1  Vern.  256;  Tothefby 
*.  Hartridge,  2  Tern.  21;  Jones  v.  Tuberville, 
2  Ves.  11;  Smith  v.  Clay,  3  Bro.  639,  n.; 
Gilbert  v.  Emerton,  2  Vern.  503;  Mackenzie 
V.  Fowls,  7  Bro.  Pari.  282;  2  Cha.  Ca.  217; 
■Watkins  v.  Harwood,  2  Gill  k  J.  307 ;  6  Ohio, 


97  ;  1  Marsh.  519  ;  3  Litt.  183;  Humbert  v. 
Rector,  &o.,  8  Paige,  195  ;  Tiernan  v.  Rescai- 
ver,  10  Gill  &  J.  217  ;  Grutoher  v.  Trabue,  5 
Dana,  82 ;  Thruston  V.  Masterson,  9,  235 ; 
Gates  V.  Jacob,  1  B.  Monr.  308  ;  Brwin  v. 
"Ware,  2,  65  ;  Mitchell  v.  Thompson,  1  McL. 
105;  Bowman  v.  Wathen,  2,  396;  Piatt 
v.Vattier,  1,  164;  Scott  v.  Evans,  lb.  486; 
Heirs,  &c.  v.  Brush,  Ibid.  538 ;  Holland 
V.  Clark.  1  T.  &  Coll.  Cha.  151;  Coppin  v. 
Gray,  lb.  205;  Vickers  v.  Oliver,  lb.  211; 
Harpending  v.  Dutch,  &o.,  16  Pet.  456;  Phil- 
lips V.  Sinclair,  7  Shepl.  269;  Chapman  v. 
Butler,  9,  191 ;  Ferson  v.  Sanger,  Davies, 
252 ;  Sindall  *.  Campbell,  7  Gill,  66. 

(3)  Hawley  u.   Cramer,  4  Cow.  717;  Wil- 
liams V.  Otey,  8  Humph.  563. 


(o)  Although  a  party  cannot,  perhaps,  hold  against  the  State  by  continued  possession,  yet, 
if  the  State  quit-claim  to  A  land  in  possession  of  B,  B  will  be  allowed  for  the  betterments. 
Kinsman  v.  Greene,  4  Shepl.  60. 

(J)  In  Tennessee,  they  are  also  binding  in  equity.  Terrill  v.  Murry,  4  Terg.  104.  The 
same  principle  has  been  adopted  by  the  Supreme  Court  of  the  United  States.  U.  S.  Bank 
y.  Daniels,  12  Pet.  32;  Coulson  v.  Walton,  9,  62.  But  the  statute  of  limitations  of  Indiana 
does  not  run  for  or  against  an  equitable  title.  Bairdv.  Wolfe,  4  McL.  552. 
•  So,  in  Connecticut,  it  is  said,  that  generally  courts  of  equity  consider  the  statutes  of  limi- 
tations as  obligatory  upon  them  when  they  are  called  upon  to  enforce  only  legal  rights. 
Phaleii  V.  Clark,  19  Conn.  421. 

In  North  Carolina,  equity  can  no  more  disregard  a  statute  of  limitation  and  repose,  than 
a  court  of  law.     Bailey  v.  Carter,  7  Ired.  Eq.  282. 

So  in  Delaware,  where  the  statute  of  limitations  bars  the  legal  remedy,  the  remedy  in 
equity  is  held  barred  by  analogy;  and,  independently  of  acts  of  limitation,  a  court  of  equity 
■will  refuse  to  aid  a  stale  demand,  on  the  ground  of  laches  and  public  policy,  as  well  as  on  a 
presumption  of  payment.     Perkins  v.  Cartmell,  4  Harring.  270. 

But  when  equity  acts  in  analogy  to  the  statutes  of  Mmitation,  it  adopts  the  exceptions 
also.     lb. 

(c)  '■  There  are  oases,  in  which  the  statutes  would  be  a  bar  at  law,  but  in  which  equity 
■would,  notwithstanding,  grant  relief;  and,  on  the  other  hand,  there  are  cases  where  the 
statutes  would  not  be  a  bar  at  law,  but  where  equity,  notwithstanding,  would  refuse  relief 
But  all  these  cases  stand  on  special  oiroumstauces,  which  courts  of  equity  can  take  notice 
of;  when  courts  of  law  may  be  bound  by  the  positive  bar  of  the  statutes."  1  Story  on 
Equ.  (3d  ed.)  73-4.  Under  some  circumstances,  it  is  said,  even  a  shorter  period  than  that  of 
legal  limitation  may  operate  as  a  bar  in  equity.  Piatt  v.  Vattier,  1  MoL.  164;  Scott  v. 
Evans,  lb.  486. 
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46.  Equity  is  not  bound  to  treat  any  period  short  of  twenty  years  as 
an  absolute  bar  to  a  suit  respectiug  real  property. (1)  The  defence 
avails  only  in  favor  of  the  party  who  sets  it  up.(2)  Being  only  in  ana- 
logy to  the  plea  of  the  statute  of  limitations  at  law ;  it  cannot  beallowed 
in  favor  of  one  partner  in  possession  of  real  estate,  purchased  with  part- 
nership funds,  against  the  other,  for  the  possession  of  one  is  the  posses- 
sion of  both. (8) 

47.  Where  a  bill  in  equity,  for  discovery  of  title  and  relief,  alleges 
fraud,  the  defendant  cannot  plead  the  statute  of  limitations  as  to  the  dis- 
covery, but  must  answer  the  fraud.  A  plea  of  the  statute  amounts  to 
a  demurrer,  resting  the  defence  upon  facts  of  the  plaintiff's  own  show- 
ing.     Hence,   the  plaintiff  would  have   no   ojpportunity  to   reply  to 

it.(4)(a) 

48.  So  it  is  held  in  New  York,  that  where  a  bill  avers  facts  which 
take  the  case  out  of  the  statute,  a  pure  plea  of  the  statute  is  bad,  unless 
accompanied  b}'  an  answer  which  meets  such  avcrment(5) 

49.  But  mere  concealment  of  a  deed  is  no  answer  to  the  statute,  for 
this  would  be  a  hard  construction  of  a  statute  for  quieting  possessions. 
It  must  be  an  intentional  concealment,  or  a  voluntary  and  fraudulent 
detaining.(6)(i) 

50.  In  Massachusetts,  by  provisions  of  the  Eevised  Statutes,  which 
are  to  take  effect  after  December  31,  1839,  the  right  of  entry,  and  of 
action,  is  limited  to  twenty  j^ears  after  the  right  accrued  to  the  party  or 
those  under  whom- he  claims,  or  after  the  party,  or  those  under  whom 
he  claims,  have  been  seized  ;  and  this  provision  applies  to  the  Common- 
wealth. In  case  of  d^ssei^iin,  the  right  accrues  at  the  time  of  such  dis- 
seizin. If  the  partjr  claims  as  heir  or 'devisee  of  one  who  died  seized, 
his  right  accrues  at  the  death  of  the  latter,  unless  in  case  of  curtesy,  or 
other  intervening  estate ;  when  the  right  accrues  at  the  expiration  of 
such  estate,  or  at  the  time  when  it  would  have  expired  by  its  own  limi- 


(1)  Llewellin  v.  Maokworth,  15  Tin.  125. 
(5)  Dixon  V.  Dixon,  1  Maryland  Ch.  Decis. 
'111. 

(3)  McGuire  v.  Ramsey,  4  Eng.  518. 

(4)  Bicknell  v.  Gougli,  3  Atk.  558.  (See  1 
Pick.  435  ;  Pirst,  &c.  v.  Field.  3  Mass.  201; 
Croft  «.  Arthur,  3  Desaus.  223  ;  Rush  v.  Barr, 
1  Watts,  110;  Pennoeku.  Freeman,  lb.  401 ; 
Smith  1).  Bishop,  9  Term.  110  ;  Jones  v.  Cono- 
way,  4  Teates,  109;  Peck  v.  BuUard,  2 
Humph.  41;  1  McL.  164,  48B  ;  Pendergrast 


V.  Foley,  8  Geo.  1 ;  Ferris  v.  Henderson,  12 
Penn.  49  ;  McKown  v.  Whitmore,  31  Maine, 
448;  Donnelly  i;.  Donnelly,  8  B.  Mou.  113; 
Conyers  v.  Kenans,  4  Geo.  308. 

(5)  Bloodgood  V.  Kane,  8  Cow.  360.  (But 
see  Allen  v.  Mille,  11  Wend.  202.) 

(6)  15  Vin.  125,  pi.  8.  See  Lexington, 
ka.v.  Bridges,  7  B.  Mon.  556;  Harpers. 
Pope,  9  Mis.  402;  Phalen  v.  Clark,  19  Conn. 
421. 


(a)  The  case  supposes  that  the  bill  itself  alleges  a  claim  barred  by  the  statute,  but  for  the 
fraud.  See  Piatt  v.  Tattler,  1  McLean,  164 ;  Humbert  v,  Rector,  &c.,  24  Wend.  581 ;  Har- 
risburgh,  ic.  v.  Forster,  8  Watts,  13. 

It  has  been  recently  held,  that  the  statute,  where  the  bill,  upon  its  face,  shows  that  the 
claim  is  barred,  may  he  taken  advantage  of  by  demurrer.  lugrahara  v.  Regan,  23  Miss.  213  ; 
Swenson  v.  Walker,  3  Texas,  93.     Bee  Dickson  v.  Miller,  11  S.  &  M.  594. 

(i/)  In  case  of  mistake,  the  statute  runs  from  discovery  thereof.  Brooksbank  v.  Smith,  2 
T.  &  Coll.  58.     Thus,  as  to  the  quantity  of  land  sold.     Grundy  v.  Grundy,  12  B.  Mon.  269. 

So,  if  a  party  is  to  be  constituted  a  trustee  by  the  decree  of  a  court  of  equity  on  the  ground 
of  fiaud,  his  possession  will  be  cousidered  adverse,  from  the  time  the  circumstances  of  the 
fraud  were  discovered.     Harrison  v.  Adcock,  8  Geo.  68. 

The  statute  will  run  against  an  insane  person  who  has  conveyed  his  estate  from  the  time 
of  his  restoration  to  sanity,  and  knowledge  of  the  existence  of  the  deed.  Dicken  v.  Johnson, 
7  Geo.  484. 
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tation.  If  there  is  such  an  intermediate  estate,  and  in  all  cases  where 
one  claims  by  force  of  a  remainder  or  reversion,  the  time  of  limitation 
is  reckoned  from  the  expiration  of  the  intermediate  estate  by  its  own 
limitation,  notwithstanding  any  forfeiture,  for  which  entry  might  be 
made  previously.  But  any  person  may  enter,  when  entitled  to  do  so 
by  reason  of  forfeiture,  or  breach  of  condition  ;  but  where  one  claims 
under  such  title,  his  right  accrues  at  the  forfeiture  or  breach.  Where 
any  sole  corporation  is  disseised,  any  of  his  successors  may  enter  or  sue 
within  five  years  from  his  death,  resignation  or  removal.  In  case  of 
disability,  (including  absence  from  the  United  States,)  ten  years  are  al- 
lowed from  its  removal.  Where  the  person  first  entitled  dies  under 
disability,  and  no  determination  or  judgment  has  been  had  upon  his 
title,  ten  years  from  his  death  are  allowed  to  his  representatives;  but 
no  further  time  for  the  disability  of  any  other  person.  Entry  shall  not 
constitute  legal  possession,  unless  immediately  followed  by  one  year's 
open,  continued  and  peaceable  possession,  or  unless  an  action  be  brought 
upon  such  entry  and  seizin,  within  one  j^ear  from  ouster  or  disposses- 
sion. The  limitation  above  provided,  bars  estates  tail,  and  all  remain- 
ders and  reversions  expectant  thereupon.  If  a  tenant  or  remainder- 
man in  tail  dies  within  the  period  of  limitation,  no  person,  claiming  any 
estate  which  such  party  might  have  barred,  shall  be  allowed  any  longer 
time  than  the  owner  in  tail  would  have  had  if  he  had  lived.  Where  a 
person  shall  be  under  disability,  on  December  1,  1839,  five  years  shall 
be  allowed  after  its  removal  or  the  party's  death,  for  the  bringing  of 
any  action  heretofore  in  use.  No  right  of  entry  or  of  action  shall  be 
defeated  by  descent  or  discontinuance.  Where  an  action  abates  by  the 
demandant's  death,  or  a  judgment  in  his  favor  is  for  any  cause  annulled, 
one  year  is  allowed  for  a  new  action.(l)(a)  Writs  of  right,  offormedon, 
and  of  entry  are  abolished,  exaept  as  above  and  elsewhere  provi- 
ded.(2)(^») 

51.  Where  the  tenant  in  a  real  action,  and  those  under  whom  he 
claims,  have  had  possession  six  years  immediately  preceding,  or  under  a 
titl'e  which  he  had  reason  to  believe  good,  he  shall  be  allowed  for  his  im- 
provements,(c)  the  value  of  which  shall  be  paid  before  execution  issu'es. 
On  application  of  the  plaintiff,  the  value  of  the  land,  without  the  improve- 
ments, shall  be  estimated,  and  he  may  elect  to  relinquish  it  to  the  ten- 
ant at  such  valuation  ;  the  amount  to  be  paid  in  three  annual  instal- 
ments. And,  on  failure  of  payment,  the  plaintiff  has  execution  for  the 
land.  The  plaintiff's  claim  for  rents  and  profits,  (which  by  a  new  pro- 
vision is  allowed  in  the  real  action  itself,)  is  to  be  fairly  off  set  against 
the  value  of  the  improvements  claimed  as  above.(3) 

52.  In  Maine,  by  a  former  statute,  after  March  15,  1825,(c?)  writs  of 
right,  and  all  prescription,  title  and  claim,  upon  the  seizin  of  ancestors 
or  predecessors,  were  limited  to  thirty  years.  Writs  of  entry,  upon 
disseizin  of  ancestors,  &c.,  or  possessory  actions  upon  their  possession, 

(1)  Mass.  Rev.  St.  690-8.  |      (3)  lb.  611^1 2-13-U.  See  Howell «.  How- 

(2)  lb.  616.  •  I  ell,  2  My.  &  0.  478  ;  Jonesti.  Jones,  4  Gill,  87. 

(a)  So  in  nearly  all  the  other  States,  (imfra.) 

(b)  By  St.  1852,  891,  a  party  in  possession  of  real  estate,  to  which  an  adverse  claim  is  set 
up,  may  institute  proceedings  to  test  the  validity  of  such  claim.    See  Sta.  1854,  34. 

(c)  So  in  Wisconsin,  Rev.  Sts.  ch.  107. 

,     (d)  T-hia  period  is  changed,  with  regard  to  some  of  the  provisions,  to  April  2,  1843. 


182 


STATUTES  OF  LIMITATIONS. 


[CHAP.  LXXTI. 


to  twenty-five  years.  Actions  upon  the  demandant's  own  seizin,  writs 
oiformedon,  and  rights  of  entry,  to  twenty  years ;  with  an  allowance  of 
ten  years  after  the  expiration  of  twenty  years,  in  case  of  disability.  If  the 
owner  die  during  such  disability,  his  heir  is  allowed  the  same  time. 
"Where  entry  is  made  upon  one  who  has  had  possession  for  six  years, 
the  latter  may  recover  of  the  party  entering,  the  value  of  his  improve- 
ments.(l)  Similar  provisions  are  also  made  to  those  in  Massachusetts, 
as  to  the  allowance  for  improvements  in  an  action  for  the  land.  They 
do  not  apply  to  cases  of  possession  under  a  mortgage  or  contract.(a)  In 
the  same  State,  (by  the  Eevised  Statutes,)  the  period  of  limitation  is 
fixed,  for  all  cases,  at  twenty  years.  In  case  of  a  sole  corporation,  five 
years  are  allowed  after  the  death  of  the  incumbent  actually  disseized, 
though  twenty  had  elapsed  before.(2) 

53.  In  New  Hampshire,  no  one  can  enter,  or  have  an  action,_  pre- 
scription, or  claim  for  real  property,  unlesss  upon  a  seisin  within 
twenty  years  ;  subject  to  the  exception  of  disability  arising  from 
infancy,  coverture  and  insanity  ;  from  the  removal  of  which  five 
years  are  allowed.  If  a  defendant  holds  by  a  supposed  legal  title  under  a 
bona  fide  purchase,  and  he,  or  those  under  whom  he  claims,  have  pos- 
sessed and  improved  the  land  more  than  six  years  ;  the  jury  shall  assess 
the  value  of  the  improvements,  which  must  be  paid  by  the  plaintiff  to 
the  clerk  within  one  year,  in  order  to  entitle  him  to  a  writ  of  possession  ,• 
otherwise  his  right  is  forever  barred. (3) 

54.  In  Vermont,  the  right  of  entry  is  limited  to  fifteen  years  ;  and, 
in  case  of  disability,  five  from  its  removal.  Absence  beyond  seas  con- 
stitutes no  disabilit3^  Allowance  is  made  for  improvements,  if  the  de- 
fendant or  those  under  whom  he  claims  purchased,  supposing  the  title 
good.  No  mesne  profits  can  be  recovered  in  ejectment,  except  upon 
the  improvements.  The  provision?respecting  betterments  do  not  apply 
to  one  who  entered  under  a  contract  with  the  owner,  unless  the  latter 
has  violated  such  contract.  The  statute  does  not  affect  the  remedy 
against  a  voucher  ;  but  he  may  show,  in  mitigation  of  damages,  the  al- 
lowance made  for  betterments.  If  the  demandant  tender  a  warranty 
deed  to  the  defendant,  no  allowance  is  made  for  betterments,  but  the 
property  is  appraised ;  and  the  defendant  allowed  four  years  to  pay 
the  value  of  the  land,  in  four  instalments,  the  first  in  one  year.  The 
above  provisions  are  declared  inapplicable  to  future  entries.  Descent 
to  an  heir  does  not  impair  the  right  of  action. (4) 

55.  In  Rhode  Island, (5)  uninterrupted,  quiet,  peaceable  and  actual 
possession  for  twenty  years,  with  a  claim  of  ownership  in  fee-simple. 


(1)  1  Smith,  315.  See  Winthropj).  Benson, 
31  Maine,  381. 

(2)  lb.  201.  (See,  also,  lb.  179  ;)  Me.  Rev. 
St.  612-14-15  ;  620-11;  Briggs  i;.  Fiske,.5 
Shepl.  420  ;  Gilson  v.  Stetson,  6,  428  ;  Com- 
ings V.  Stuart,  9  Shepl.  110 ;  Chapman  v.  But- 


ler, 191  ;  Vamey  ti.  Stevens,  331;  Masons. 
Walker,  2  Shepl.  163  ;  4  lb.  60. 

(3)  N.  H.  L.    14-5;    Rev.    St.   334,   384. 

(4)  1  Verm.  L.   280-90-1 ;    2  lb.   51-8  ; 
Verm.  Rev.  St.  216-18,  305. 

(5)  Ang.  on  Lim.  App.  13. 


(a)  They  apply,  only  where  the  tenant  has  been  in  actual  possession  by  oecupaney  and 
improvement,  six  years  before  s'^it.  Bright  v.  Boyd,  1  Story  R.  418.  Upon  a  bill  for  an 
account  of  rents,  &o.,  against  a  hona  fide  tenant,  after  recovery  of  the  land  ;  he  shall  be  al- 
lowed for  improvements.     So  for  payments  made  in  discharge  of  incumbrances.     lb. 

A  plea  of  the  general  issue,  with  a  claim  for  betterments,  to  a  writ  of  entry,  does  not 
raise  the  question  whether  buildings  on  the  land  belong  to  the  tenant.  Bijlen  v.Arnold^ 
31  Maine,  583. 
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gives  and  makes  a  good  title  ;  subject  to  the  right  of  any  person  under 
disability,  to  sue  witbin  ten  years  from  its  removal ;  and  the  right  of  a 
reversioner,  &c.,  to  sue  within  ten  years  from  the  accruing  of  his  cause 
of  action. 

56.  In  Connecticut,  the  right  of  entry  is  limited  to  fifteen  years;  and 
an  en  try  is  of  no  effect  unless  a  suit  be  brought  thereupon  within  one 
year.  In  case  of  disability,  the  action  may  be  brought  or  entry 
made,  within  five  years  from  its  removal,  or,  by  the  heirs  of  the  party 
disabled,  from  his  death.  But  absence  is  not  a  disability. (a)  Where 
the  statute  begins  to  run,  a  supervenient  disability  will  not  stop  it.(l) 

57.  In  New  York,  the  State  limits  its  right  of  suing  for  real  proper- 
ty to  twenty  years ;  excepting,  however,  any  liberty  or  franchises.  The 
right  of  a  patentee  or  grantee  of  the  State  is  subject  to  the  same  limi- 
tation. So,  the  right  of  the  State,  or  of  a  subsequent  grantee,  to  sae 
for  lands  previously  granted,  where  the  grant  is  declared  void,  is  limi- 
ted to  twenty  years  from  such  judgment.  No  action  lies  for  the  re- 
covery of  real  estate,  but  upon  a  seizin  within  twenty  years ;  nor  an 
avowry  or  cognizance  of  title  to  real  estate,  or  to  rents  and  services.  No 
entry  is  valid  as  a  claim,  unless  an  action  is  brought  within  one  year, 
and  within  twenty  years  from  the  accruing  of  the  right  of  entry.  A 
descent  cast  shall  not  affect  the  right  of  possession.  Ten  years  aj-e  al- 
lowed from  the  removal  of  disability,  or  death  of  the  party  disabled, 
not  including  absence^  and  tmpmonme^if,  being  confined  to  imprisonment 
on  a  criminal  charge,  or  in  execution  upon  conviction,  for  a  term  less 
than  for  ]ife.(2)(J) 

58.  In  New  Jersey, (3)  by  Statute  of  1787,  sixty  years'  actual  pos- 
session, continued  by  occupancy,  descent,  conveyance  or  otherwise, 
however  commenced,  vests  a  complete  title,  and  constitutes  a  bar  to  any 
suit  for  recovery  of  the  land.  Thirty  years'  actual  possession,  if  com- 
menced or  founded  upon  a  proprietary  right,  duly  laid  thereon,  and  re-  , 
corded  according  to  law ;  or  obtained  b}'  a  fair  hona  fide  purchase  of 
one  in  possession,  and  supposed  to  have  a  title;  is  a  bar  to  all  prior  lo- 
cations, rights,  &c.,  not  followed  by  actual  possession,  and  vests  an  ab- 
solute title.  In  both  the  above  cases,  five  years  are  allowed  for  the 
bringing  of  an  action  after  the  removal  of  any  disability.  In  the  same 
State,  by  Statute  of  1799,  the  right  of  entry  is  limited  to  twenty  years ; 
and  also  the  right  of  action,  after  January  1,  1804.     In  case  of  insanity. 


(1)  Con.  St,  361-2  ;  2  Conn.  27  ;  10,  17  ; 
5,  228;  3,  191;  Rev.  L.  404;  Goodman  v. 
Russ,  14  Conn.  210, 


(2)  2  N.  T.  Rev.  St.  292-5.     Code, 
34  ;   Willson  v.  Betts,  4  Denio,  201. 

(3)  1  N.  J.  Rev.  L,  80. 


1851, 


(a)  The  time  of  a  defendants  absence  is  not  reckoned.     Con.  St.  363. 

(J)  But  it  i.9  held,  that  if  tlie  period  of  limitation  has  begun  to  run  against  the  ancestor,  it 
will  run  against  his  heir,  though  under  disability.     Fleming  v.  Griswold,  3  Hill,  85. 

The  provision,  requiring  suits  by  heirs  or  devisees  to  be  brought  vifithin  ten  years,  applies, 
where  the  person  originally  entitled  to  sue  is  under  a  disability  when  the  right  accrues,  and 
dies  before  such  disability  terminates,  and  thus  casts  the  same  estate,  by  devise  or  descent, 
upon  heirs  or  devisees,     Cnrpenter  v.  Schermerhorn,  2  Barb.  Ch,  314. 

Demandants  in  a  writ  of  right  must  prove  a  seizin  in  themselves  or  their  ancestors  within 
twenty-five  years  ;  and  it  is  sufficient  to  show  a  possession  by  their  servant  or  tenant.  Fos- 
gate  V.  Herkimer,  &c„  9  Barb.  237. 

In  an  action  of  ejectment,  brought  in  lieu  of  a  writ  of  right,  to  enforce  a  claim  which  ac- 
crued before  the  Revised  Statutes  took  effect,  an  adverse  possession  of  twenty-five  years  must 
■  be  shown  in  order  to  bar  the  action.     lb. 
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infancy  or  coverture,  the  period  of  such  disability  is  not  computed.(l) 
Possession  by  a  mortgagee  of  any  part  of  the  land,  for  twenty  years 
after  breach  of  condition,  is  a  bar  to  redemption.  No  action  shall  be 
brought  by  the  State,  after  twenty  years.(2) 

59.  In  Pennsylvania,  former  statutes  limited  the  right  of  entry  and 
of  action  to  twenty-one  years,  with  an  allowance  of  ten  years  from  re- 
moval of  disability,  or  death  of  the  party  disabled  ;  including  the  ab- 
sence of  the  defendant  beyond  sea ;  but,  by  a  late  act,  the  period  is 
extended  to  forty  years.(3)  A  different  provision  is  made  in  regard  to 
claims  under  the  State,  which  may  be  noticed  hereafter.(tt) 

60.  In  Delaware,  twenty  years'  adverse  possession  is  a  bar._  Infancy, 
coverture,  want  of  understanding,  or  imprisonment,  at  the  time  a  right 
of  entry  accrues,  constitutes  an  exception,  and  the  party  may  proceed 
to  regain  his  right  within  ten  years  from  the  removal  of  such  disability; 
or,  if  he  die  subject  thereto,  his  heirs  may  have  the  same  remedy  which 
he  would  have  had,  if  he  had  lived  till  the  disability  ceased. (4) 

61.  In  Maryland,  twentv  years'  adverse  possession  is  a  bar  under 
St.  21  Jaa.  I,  c.  16,  which  is  in  force  in  this  State.  The  usual  disabili- 
ties are  excepted.(5)(6) 

62.  In  Virginia,  fifteen  years  are  a  bar  to  all  writs  of  formedon,  in 
descender,  remainder,  or  reverter ;  also  to  all  rights  of  entry.  Five 
yeai's  are  allowed  to  the  party,  after  the  removal  of  any  disability, 
{absence  not  included,)  and  five  years  to  his  heirs  after  his  dying  disa- 
bled.(c)  A  writ  of  right,  or  other  possessory  action,  may  be  brought 
upon  the  seizin  of  an  ancestor,  &c.,  within  twenty-five  years,  and  an 
action  upon  one's  own  seizin,  within  twenty  years,  with  an  allowance, 
in  the  latter  case,  of  five  years  for  disabilities.  (The  periods  between 
April  12,  1774,  and  April  12,  1778,  and  between  January  1, 1781,  and 
January  5,  1782,  and  between  May  5,  and  October  20,  1783,  were  for- 
merly excepted  from  the  time  of  limitation.)(6) 

63.  In  North  Carolina,  an  entry  upon,  or  claim-  to  lands,  is  liniited 
to  seven  years ;  allowing  three  years  from  the  removal  of  disability, 
or,  in  case  of  absence,  eight  years  from  the  accruing  of  the  claim.  Pos- 
session under  colorable  title,  for  twenty-one  years,  bars  the  State.(7)((^) 


(1)  1  N  J.  Rev.  L.  411. 

(2)  1  N.  J.  Rev.  L.  412. 

(3)  Purd.  Dig.  583-5;  Peniis.  St.  1842, 
456.  St3.  185i,  ei5.  See  Benaell  V.  Chan- 
cellor, 5  Whart.  371;  Robb  v.  Bowen,  9  Barr, 
11 ;  Peppard  v.  Deal,  9  Barr,  140. 

(4)  Del.  L.  396-7;  Rev.  Sts.  439.  See 
Layton  v  The  State,  4  Harring.  8. 


(5)  Ang.  (App.)  23.  See  Crawford  ».  Sev- 
erson,  5  Gill,  443. 

(6)  (1  Vir.  Rev.  0.  487,  488,  490.)  (See  1 
Wash.  302;)  Vir.  L.  1830,  98.  (See  also  St. 
1838,  20.) 

(7)  1  N.  C.  Rev.  St.  271,  272.  See  Tyson 
V.  Harrington,  6  Ired.  Equ.  329. 


(a)  Entry  alone  is  sufficient  to  take  a  case  out  of  the  statute,  without  an  action.  Altemua 
V.  Campbell,  9  Watts,  28. 

(&)  A  continuous  and  uninterrupted  possession  for  twenty  years  is  necessary,  in  order  to 
afford  a  presumption  of  a  grant.     Casey  v.  Inloes,  1  Grill,  430. 

(c)  Cumulutive  disabilities  are  not  allowed.     Mercer  v.  Selden,  1  How.  37. 

(d)  A  took  possession,  in  1793,  under  color  of  title,  of  land  previously  granted  to  another, 
and  died  in  1794,  leaving  a  will.  B,  a  son  of  A,  but  not  a  devisee,  took  possession  of  the 
land  in  1795,  without  color  of  title,  and  continued  in  the  uninterrupted  possession,  exercising 
acts  of  ownership,  for  more  than  twenty  years.  Held,  that  B's  title  was  perfected  by  such 
po.'isession      Smith  v.  Bryan,  12  Ired.  11. 

Held,  also,  that  even  if  B  was  a  trustee,  under  the  will  of  A,  for  0,  C  could  not  dispute 
B's  title,  at  law;  much  less  could  a  stranger  and  a  wrong-doer.    lb. 
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64.  In  South  Carolina,  -writs  o?  formedon  and  rights  of  entry  were 
anciently  limited  to  twenty  years,  with  an  allowance  of  ten  years  in 
addition  from  removal  of  disability.(l)  By  a  statute  of  1712,  seven 
years'  possession  gives  a  good  title  ;  allowing  to  femes  covert,  persons  im- 
prisoned or  out  of  the  Province,  three  vears  fjora  ratification  of  the 
act,  and  to  infants  two  years  after  coming  of  age;  and,  if  beyond  seas, 
three  years.  By  a  provision  which  seems  to  make  a  subsequent  part 
of  the  same  act,  five  years  is  the  period  limited,  allowing  to  femes  covert, 
persons  imprisoned  or  out  of  the  Province,  seven  years  after  their  tith 
accrues,  (to  infants  five  years  from  coming  of  age,  by  Statute  of  1788,) 
and  to  persons  non  compotes  one  year  from  the  restoration  of  reason,  or 
two  years  if  out  of  the  Province.(2)  By  a  late  act,  the  statute  of  limi- 
tations shall  not  defeat  the  rights  of  minors,  when  it  has  not  barred  the 
right  in  the  life  of  the  ancestor,  before  the  accrual  of  the  right  of  the 
minor.     The  time  of  limitation  is  extended  from  five  to  ten  years.(3)(a) 

65.  In  Georgia,  seven  years'  possession  is  a  bar  to  the  right  of  entry 
and  of  action, (5)  allowing  three  years  from' removal  of  disability  ;  (not 
including  absence.)    No  claim  to  lands  is  valid,  unless  made  by  action. (4) 

QQ.  In  Alabama,  the  limitation  is  ten  years,  with  five  years  after  re- 
moval of  the  disability  of  infancy,  coverture,  or  incapacity. (5) 

67.  In  Mississippi,  all  entries  and  actions  must  be  within  twenty 
years,  with  a  saving  clause  in  favor  of  infants,  femes  covert,  and  insane 
persons.  Fifty  years'  actual,  uninterrupted  possession  gives  a  perfect 
title.(6)(c) 

68.  In  Tennessee,  seven  years'  possession  of  lands,  &c.,  granted  by 
this  State  or  North  Carolina,  and  held  by  deed,  devise,  grant,  or  other 
assurance,  purporting  to  convey  a  fee-simple,  gives  an  absolute  title. 
And  no  person  shall  maintain  a  suit,  in  law  or  equity,  for  any  lands, 
&c.,  after  seven  years  from  the  cause  of  action  accrued.     Three  years 


(1)  2  Brev.  Dig.  18,  19. 

(2)  2  Brev.  Dig.  20-1-4-5.  See  Thomp- 
son V.  Gaillard,  3  Rich.  418 ;  Lavasseur  v- 
Lignier,  1  Strobh.  326. 

(3)  S.  0.  St.  1824,  24. 

(4)  Prince,  573,  574,  575.  579.  See  Carter 
0.  Buchanan,  9  Geo.   539  ;  "Walking  v.  Wool- 


folk,  5  Geo.  261 ;  Moody  v.  Fleming,  4,  115; 
Conyers  v.  Kenans,  lb.  308. 

(5)  Clay,   320;  Hallett  v.  Forest,   8   Ala. 
264;   Caldwell  v.  Thorp,  lb.  253. 

(6)  Missi.  Rev.  C.  183.     See  'Whitew.  John- 
son, 23  Miss.  68. 


In  North  Carolina,  a  grant  will  only  be  presumed  after  thirty  years'  adverse  possession. 
Wallace  V.  Maxwell,  10  Ired.  110.  The  statute  runs  against  a  claim  for  an  account,  for 
rents  and  profits,  by  one  tenant  in  common  against  his  co-tenant  in  possession.  Wagstaff 
V.  Smith,  4  Ired.  Eq.  1. 

(a)  In  this  State,  sixteen  years'  possession  is,  of  itselfj  insufficient  evidence  for  the  presump- 
tion of  a  grant.     Anderson  v.  Hughes,  5  Strobh.  74. 

(6)  Though  the  title  of  an  adverse  possession  be  ever  so  defective.  Beverly  v.  Burke,  9 
Geo.  440. 

The  title  or  cause  of  action  does  not  accrue,  until  the  land  is  granted  by  the  State. 
Smead  v.  Williams,  6  Geo.  158. 

More  than  seven  years' notorious,  peaceable,  and  adverse  use  and  occupation  of  gold  mines, 
where  the  party  has  gone  into  possession  of  the  land  under  deed,  will  give  a  statutory  right, 
notwithstanding  the  vendor  has  reserved  the  exclusive  privilege  of  working  the  mines. 
House  V.  Palmer,  9  Geo.  497. 

An  adverse  po.ssession  for  seven  years,  under  a  deed  purporting  to  convey  an  estate  in  fee- 
simple,  though  void  in  its  inception,  vests  in  the  possessor,  by  virtue  of  the  Tennessee  act 
of  1819,  c.  28,  a  valid  title,  in  fee-simple,  to  the  land,  as  against  all  persons  not  under  disa- 
bilitie.s.     Vance  v.  Johnson,  10  Humph.  214. 

(c)  Thirty-two  years'  adverse  possession  before  the  commencement  of  an  action,  is  a  bar 
to  the  plaintiff's  right,  unless  he  can  bring  himself  within  some  exception  of  the  statute. 
Montgomery  v.  Ives,  13  S.  &  M.  161. 
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are  allowed  after  the  removal  of  any  disability,  or  the  death  of  a  party 
disabled.  But  no  cumulative  disability  shall  prevent  the  bar  of  the 
statute,  but  only  such  disability  as  existed  when  the  right  to  sue  first 
accrued.  A  suit  commenced  shall  not  save  the  bar,  unless  prosecuted 
with  effect.  The  act  does  not  apply  to  lands  reserved  for  schools.{l) 
Absence  "beyond  seas"  is  declared  to  mean,  "out  of  the  United 
■States."(2)(a) 

69.  In  Kentucky,  by  statute  of  1796,  writs  oiformedon  and  the  right 
of  entry  are  limited  to  twenty  years ;  writs  of  right  upon  the  seizin  of 
ancestors  or  predecessors,  to  fifty  years ;  other  possessory  actions  upon 
such  seizin  to  forty  years ;  and  actions  upon  one's  own  seizin,  to  thirty 
years;  with  an  allowance  of  ten  years  from  removal  of  disability,  in- 
cluding absence  from  the  State.  The  same  periods  are  excepted  froni  the 
act,  as  in  Virginia.  (Lands  held  by  patent,  survey,  &c.,  are  specially 
provided  for,  and  the  provisions  .will  be  noticed  hereafter.)  By  statute 
of  1814,  absence  is  excluded  from  the  list  of  disabilities ;  femes  covert, 
claiming  by  descent  or  devise  only,  not  by  deed  or  contract,  are  allowed 
three  years  from  becoming  discovert,  provided  the  property  came  to 
them  after  coverture ;  and  infants,  persons  non  compotes,  and  impri- 
soned, only  three  years  in  all  'cases.  By  late  acts,  seven  years'  posses- 
sion under  coloi-able  title  is  good  against  a  mere  prior  possession. 
Married  women  are  allowed  seven  years,  after  removal  of  the  disability. 
Actions  are  limited  to  fifteen  years,  allowing  three  years  after  removal 
of  disability.  The  time  is  not  extended  for  a  disability  not  existing 
when  the  right  of  action  accrued.  No  action  lies,  in  any  case,  after 
ffity  years.(B)(J) 

70.  In  Ohio,  twenty-one  years'  adverse  possession  is  a  bar,  with  the 
usual  exception  of  disabilities  ;  and  where  one  is  absent  from  the  State 
when  the  action  accrues,  and  remains  absent  at  a  place  unknown  to  the 
plaintiff,  the  statute  runs  from  his  return.  It  is  said  by  a  late  writer, 
that  infancy,  coverture,  insanity  and  imprisonment,  are  the  only  disa- 
bilities. The  statute  b£  occupying  claimants,  referring  to  bona  fide  occu- 
pants who  suppose  they  have  a  good  title,  not  to  squatters,  provides, 
that  if  sued  in  ejectment,  they  may  either  pay  for  the  land,  or  oblige 
the  claimant  to  pay  for  the  improvements,  at  his  election. (4)(c) 

71.  In  Illinois,  where  one  has  actually  resided  upon  land,  and  can 

Shemwell,  4,  518;  Ware  v.  Brush,  1  MoL. 
533;  Bowman  v.  "Wathen,  2,  376;  Boyoe  1). 
Dudley.  8  B.  Mon.  511 ;  Rosson  v.  Ander- 
son, 9  B.  Mon.  423 ;  Rogers  v.  Moore,  9  B. 
Mon.  401. 


(1)  2   Scott,    182;    Stevens   v.   Botnar,    9 
Humph.  546. 

(2)  Ten.  St.  182'?,  18. 
•-f(3)  2  Ky.  Rev.  L.  1125,  et  seq. ;  StB.  1852, 
311;  Rev.  Sts.   316;  Masterson  u.  Marshall, 
fi  Dana,  414;  Thruston  i).  Masteraon,  9,  235; 
Gates  V.  Jacob,   1  B.  Monr.  310;   Taylor  u. 


(4)  Ang.  40;' Walk.  303-20-1;  Lewis  «. 
Baird.  3  McL.  56. 


(a)  A  mere  naked  possession  for  seven  years,  without  color  of  right,  is  not  sufficient  to 
give  a  title.  Hannum  v.  Wallace,  1  Humph.  443.  Otherwise,  if  under  a  title  bond.  Brown 
V.  Johnson,  lb.  261. 

(6)  It  is  held,  that  a  judgment  in  ejectment  does  not  stop  the  running  of  the  statute  of 
limitations.  Smith  v.  Trabue,  1  M'L.  88.  Possession  by  a  private  person  for  twenty  years, 
of  land  laid  out  as  a  street  or  alley,  vests  the  title  in  him.  Dudley  v.  Frankfort,  12  B.  Mon.  610. 

(c)  A  deed  made  in  1835,  by  two  surviving  executors  of  a  person  who  died  seized  in 
1804,  will  not  avail  against  an  adverse  possession  of  more  than  twenty-one  years,  since  the 
death  of  the  last  devisee.     Ward's,  &o.  v.  Racer,  20  Ohio,  250. 

If  such  deed,  made  in  1835,  has  relation  back  to  the  "inception  of  the  power,"  as  given 
in  the  will,  so  as  to  defeat  the  estate  in  the  heirs  ot  the  last  devisee,  it  gives  a  right  of  ac- 
tion to  the  plaintiff's  lessor  at  the  same  period,  and  the  statute  of  limitations  will  then 
begin  to  run.     lb. 
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show  a  connected  record  title  in  law  or  equity,  under  the  State  or  the 
United  States,  or  by  sale  for  taxes  or  upon  execution,  or  by  judgment 
of  a  court  of  record,  his  title  cannot  be  defeated,  bj''  entry  or  action, 
after  seven  years'  uninterrupted,  possession.  The  time  runs  from  his 
acquisition  of  title.  Heirs,  devisees  and  assigns  are  within  the  provi- 
sion. Seven  years  are  allowed  from  removal  of  disabilities,  including 
absence  from  the  United  States,  in  the  employ  of  the  United  States,  or 
of  the  State.(l)(a) 

72.  In  Missouri,  entry  and  action  are  limited  to  twenty  years.  Tea 
years  are  also  allowed  after  the  removal  of  any  disability  ;(i)  or,  to 
heirs,  after  the  death  of  the  party  disabled.  No  entry  is  valid  as  a 
claim,  unless  a  suit  be  brought  upon  it  within  one  year,  and  in  twenty 
years  from  the  right  accrued.  A-  descent  cast  does  not  affect  the  right 
of  entry. (2) 

73.  In  Indiana,  there  is  said  to  be  no  statute  limiting  the  action  of  eject- 
ment. Hence  twenty  years'  possession  is  no  bar  to  an  entry  on  land.(c) 
In  Michigan,  twenty  years  is  the  period  of  limitation.  In  Arkansas  and 
Iowa,  the  limitation  is  ten  years.  An  entry  is  not  effectual  as  a  claim,  un- 
lass  a  suit  be  brought  within  one  year  therefrom,  and  within  ten  years 
from  title  accrued.  A  descent  cast  does  not  affect  the  rig'ht  of  possession. 
Disabilities  include  absence  from  the  State.  Five  years  are  allowed 
from  their  removal ;  also  from  the  death  of  a  party  laboring  under 
them.  Absence  (of  the  disseizor,  it  seems)  either  at  the  commence- 
ment or  during  the  course  of  the  ten  years,  is  not  included  in  the  time 
of  limitation.  So  the  continuance  of  an  injuuction  from  Chancery. 
So,  in  case  of  absconding,  concealment,  or  other  wrongful  act.  If 
there  are  several  disabilities,  all  must  be  removed  before  the  limitation 
commences.  In  case  of  judicial  sales  or  those  made  for  taxes,  an  action 
against  the  purchaser  is  limited  to  five  years,  with  a  saving  of  three 
years  for  infancy,  insanity  and  absence  beyond  sea.(3) 

74.  The  expression  used  in  American  statutes  of  limitations,  to  de- 
note the  absence  which  constitutes  a  disability,  is  ordinarily,  and  except 
where  it  has  been  otherwise  noticed,  "beyond  seas,"  or  "out  of  the 
United  States."  These  expressions  are  usually  construed,  undoubtedly, 
according  to  their  literal  meaning.  But  in  the  United  States  Court,  in 
Maryland,  Arkansas  and  Ohio,  "  beyond  seas,"  means  out  of  the  State. 
So,  in  Kentucky,  the  same  construction  is  given  to  the  words,  "  out  of 
the  country."  In  Connecticut  it  has  been  held,  that  Halifax,  in  Nova 
Scotia,  is  not  over  sea.  (4) 


(1)  111.  St.  1835,  42.  See  Irving  iJ.Brownell, 
11  Illin.  402;  Lewis  v.  Broadwell,  3  McL.  560. 

(2)  Misso.  St.  392-3.  See  Paddleford  v. 
Dunn,  14  Mis.  511 ;  Biddlew.  Mellon,  13,  335, 
Smith  V.  Newby,  13,  159. 

(3)  Henthorn  v.  Doe,  1  Blao.  168.  See 
Stephenson  v.  Doe,  8  Blackf  508 ;  Jones  v. 
Hays,  4  McL.  521.  {But  see  Ang.  App.  41 ;) 
Mich.  L.  255-6;  Ark.  Rer.  St.  529-32;  Iowa 


Code,  334. 

(4)  (Ward  V.  Hallam,  2  Dall.  2lT ;)  6  Ohio, 
125;  Brent  v.  Tasker,  1  Har.  &  MoHenry, 
89  ;  Panooast  v.  Addison,  1  Har.  &  J.  350 ; 
Murray  -v.  Baker,  3  Wheat.  541 ;  Field  v. 
Dickinson,  3  Pike.  409 ;  Wakefield  v.  Snnart, 
3  Eng.  488  ;  Bank,  &e.  i).  Dyer,  14  Pet.  141 ; 
3  Bibb,  510;  Gustin  w.Brattle,  Kirby,  299. 
See  20  Pick.  304. 


(a)  The  act  of  1838-9,  providing  that  every  person  in  actual  possession,  under  claim  and 
color  of  title  made  in  good  faith,  who  shall  continue  in  possession,  and  pay  all  legal  taxes 
for  seven  successive  years,  shall  be  held  and  adjudged  the  legal  owner,  to  the  extent,  and  ac- 
cording to  the  purport  of  his  paper  title  ;  is  unconstitutional.  Arrowsmith  v.  Burlingim, 
4  McLean,  489. 

(6)  As  in  New  York,  sec.  51. 

(c)  Lut  see  4  Kent,  18 1  n. 
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75.  On  the  other  hand,  it  is  held  in  Greorgia,  that  out  of  the  State 
means  beyond  sea.{l) 

76.  In  Tennessee  it  has  been  held,  that  slavery  is  an  imprisonment 
within  the  meaning  of  the  statute.(2) 

77.  In  nearly  all  the  States,  substantially  the  same  provision  is 
adopted,  (copied  from  the  English  Statute  of  James,)  which  has  already 
been  mentioned  as  prevailing  in  Massachusetts;  with  regard  to  the 
right  of  commencing  a  new  action  within  one  year  from  the  termina- 
tion of  a  former  one,  which  has  failed  from  some  informality.  The 
provision  is  found  in  "Vermont,  Maine,  (where  six  months  are  allowed,) 
Connecticut,  N"ew  Jersey,  Pennsylvania,  Virginia,  North  Carolina, 
South  Carolina,  (where  a  plaintiff  failing  for  any  cause  may  also  have 
another  action  within  two  years,)  Alabama,  Tennessee,  (where  allowance 
is  also  made  for  the  absence  of  a  defendant,  so  that  he  cannot  be  served 
with  process,)  Kentucky,  Ohio,  Missouri,  Mississippi,  Michigan,  aiid 
probably  the  other  States.  In  Pennsylvania,  three  years  are  allowed 
in  case  of  abatement  of  proceedings.  In  some  instances  the  phraseology 
leaves  it  doubtful,  whether  the  provision  in  question,  as  well  as  that 
relating  to  the  absence  of  a  defendant,  applies  to  real  actions,  or  exclu- 
sively to  personal.(3)(a) 


(1)  Ang.  App.  132. 

(2)  Matilda  v.  Crenshaw,  4  Terg.  299. 

(3)  Con.  St.  363  ;  1  N.  J.  1.  412 ;  1  Vir. 
Rev.  C.  490;  2  Brev.  Dig.  20-22-24;  2 
Soott,  484;  2  Ky.  Rev.  L.  113T;  Ang.  App. 


9,  12,  21,  28,  34,  40,  43;  IN.  C.  Rev.  St 
372;  Aik.  Dig.  271;  Purd.  583-4;  Missi. 
Rev.  0.  186;  Mich.  L.  256;  Ark.  Rev.-St. 
530  ;  Me.  lb.  622. 


(a)  As  to  the  laws  of  Texas  upon  this  subject,  see  Coyoe  v.  Lewis,  2  Tex.  294;  Carson 
T.  Rainey,  lb.  296. 

An  adverse  possession,  continued  for  the  period  prescribed  by  the  statute,  is  a  bar.  What 
facts  will  amount  to  proof  of  such  possession,  in  each  case,  is  a  question  of  evidence,  not  of 
pleading.  They  must  amount  to  a  disseizin,  and  be  such  as  will  give  a  cause  of  action. 
Porlis  T.  Hill,  3  Texas,  273. 

To  constitute  a  disseizin,  as  between  the  different  classes  of  co-tenants,  there  must  be  an 
actual  ouster,  because  the  seizin  and  possession  of  one,  is,  in  law,  that  of  the  others.     lb. 

"Where  pleas  were  framed  in  reference  to  the  38th  section  of  the  Texas  act  of  December 
20th,  1836,  or  to  the  16th  section  of  the  act  of  limitations  of  1841;  held,  they  were  insuffi- 
cient, in  not  alleging  the  facts  which  constituted  the  statutory  bar,  and  that  the  possession 
was  adverse.     lb. 

In  Arkansas,  a  deed,  from  a  collector  of  taxes,  duly  acknowledged  and  recorded,  purport- 
ing to  be  of  land  duly  assessed  for  taxes,  and  sold  for  non-payment  thereof,  is  evidence 
of  the  regularity  and  legality  of  the  sale;  or,  if  not  of  itself  such  evidence,  yet  when  fol- 
lowed by  continiled  possession  of  the  grantee  for  five  years,  bars  the  right  of  the  owner,  un- 
der the  statute,  which  provides  that  ''  all  actions  against  the  purchaser,  his  heirs' or  assigns, 
for  the  recovery  of  lands  sold  by  any  collector  o(  the  revenue  for  the  non-payment  of  taxes, 
shall  be  brought  within  five  years  after  the  date  of  such  sale."  Pillow  v.  Roberts,  13  How. 
U,  S.  472. 


CHAP.  LXXVIL] 


DESCBNT. 


189 


CHAPTER   LXXVII. 


DESCENT. 


1.  Nature  of  the  title;  whether  natural  or 


3.  What  right  or  property  descends;  dis- 
tinction of  freehold  and  chattel  inter- 
ests; heir  of  person  Zosi  seized. 

19.  Consangmnity  or  kindred,  what. 

20.  Illegitimate  children;  whether  they  in- 

herit; presumption  as  to  legitimacy. 
38.  Aliens,  rights  of,  as  to  inheritance. 


61.  Canons  of  descent;   distinction  hetween 

the  English  and  American  law. 

62.  Characteristics  of  the  English  rules  of  de- 

scent. 

64.  Computation  by  the  civil  law. 

69.  General  principles  of  descent  in  the  Uni- 
ted States;  and  statutory  provisions  in 
the  several  States- 


1.  Descent  is  the  tille,  whereby  one  mau,  upon  the  death  of  another, 
acquires  the  estate  of  the  latter,  as  his  heir  at  law. (a)  An  heir,  is  he 
upon  whom  the  law  casts  the  estate,  immediately  on  the  death  of  his 
ancestor  ;  and  such  estate  is  called  an  inheritance.(l) 

2.  The  title  by  descent,  although  universal  among  civilized  nations, 
is  not  a  natural  right.  Hence,  the  numerous  and  complicated  modifi- 
cations of  the  title  are  not  to  be  judged  of,  or  objected  to,  upon  grounds 
of  natural  justice.  All  statutes,  regulating  descent,  may  be  considered 
as  positive,  and,  in  some  degree,  arbitrary  rules.  And  when  a  person, 
~by  inheritance  or  purchase,  becomes  lawfully  seized  of  any  estate,  with- 
out fraud  or  fault  on  his  part,  it  would  be  as  inconsistent  with  sound 
ethics  as  with  sound  law,.to  divest  him  of  it,  because  the  rule  of  law  by 
which  he  held  it  was  deemed  un reason ab}e.(2) 

3.  All  real  estate,  or  all  freehold  interest  in  land,  descends  to  the  heir. 
It  has  already  been  seen,  that  estates  less  than  freehold  pass  to  the  ex- 
ecutor; and  also,  under  the  heads  of  fixtures  and  emblements,  what 
things,  annexed  to,  or  -connected  with  the  land,  descend  with  it  to  the 
heir,  and  what  shall  be  treated  as  personal  property. (3) 

4.  The  heirs  of  one  who  dies  intestate,  may  enter  upon  the  land  of 
which  he  died  seized,  and  take  the  produce.(4)(6) 

5.  At  common  law,  no  one  could  inherit  real  estate,  unless  he  was 
heir  to  the  person  last  seized.  It  was  not  enough  to  be  heir  to  him  who 
last  had  the  right  to  the  land,  but  no  actual  seizin.  The  common  law 
maxim  is,  "  nonjus  sed  seisina  facit  stipitem."  It  was  seizin  which  made 
a  person  the  stirps  or  stock,  from  which  all  future  inheritance  was  de- 


(1)  3  Cruise,  221. 

(2)  Haven  v.  Foster,  9  Pick.  127. 


(3)  Tol.  I,  chs.  1,  14. 

(4)  Poster  v.  Gorton,  5  Pick.  185. 


(a)  Or  "the  title  to  inherit  land  by  reason  of  consanguinity,  as  well  where  the  heir  shall 
be  an  ancestor  or  collateral  relation,  as  where  he  shall  be  a  child  or  other  issue." 

,(i)  In  Georgia,  the  heirs  at  law  of  a  deceased  intestate  may  maintain  ejectment  against  a 
mere  wrong-doer,  for  land  of  which  their  ancestor  died  seized  and  possessed.  Oarruthers 
V.  Bailey,  3  Kelly,  J  05. 

So  the  administrator  may  maintain  ejectment  for  land,  so  as  to  enable  him,  as  the  agent 
of  the  law,  to  perform  the  duties  enjoined  upon  him  by  the  law,  and  for  that  purpose  only. 
lb. 

But  executors  cannot  sell  the  testator's  real  estate  for  any  purpose,  unless  authorized  by 
will.     Craig  v.  Craig,  3  Barb.  Ch.  IS, 
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rived.  This  principle  has  been  already  referred  to  under  the  title  of 
Reversion.  (Oh.  52.)  It  was  founded  upon  the  feudal  doctrine,  which 
required  that  an  heir  should  be  of  the  blood  of  the  first  purchaser,  and 
regarded  the  seizin  of  the  last  possessor  as  presumptive  evidence  of  this 
fact.  Upon  this  principle  of  the  common  law,  where  A  died,  leaving 
B  his  heir,  and  B  died  before  entry,  leaving  0  his  heir,  but,  at  the 
death  of  B,  D  was  the  heir  of  A ;  D  would  take  the  estate,  and  not  G. 
So,  if  a  man  died  leaving  a  widow,  who  was  endowed  of  the  land,  and 
at  the  death  of  the  husband  A  was  his  heir,  but  at  the  subsequent  death 
of  the  widow  B  was  his  heir,  but  C  the  heir  of  A,  who  died  before  the 
■widow  ;  B  would  take  the  land,  and  not  0 ;  because  the  endowment  of 
the  widow,  taking  effect  by  relation  from  the  husband's  death,  inter- 
rupted the  seizin,  and  B  was  the  first  person  after  the  husband,  who 
was  actually  seized  of  the  land.(l) 

6.  The  English  rule  was  subject  to  some  exceptions.  Thus,  in  sofie 
cases,  where  an  ancestor  acquired  an  estate  by  purchase,  his  heirs  might 
inherit  it,  though  he  had  never  entered.  So  in  case  of  an  exchange  of 
lands,  if  one  party  had  entered,  and  the  other  died  before  entry,  the 
heirs  of  the  latter  might  inherit.  So,  (as  has  been  seen.  Vol.  T,  ch.  2,) 
the  possession  of  a  tenant  for  years,  guardian  or  brother,  is  equivalent 
to  that  of  the  party  himself,  and  termed  in  law  possessio  fratris.  And 
the  common  law  rule  is  inapplicable  in  equity,  where  a  mere  contract 
for  a  conveyance  vests  a  descendible  equitable  title. 

7.  A  mesne  or  intermediate  reversioner  or  remainder-man  may,  by 
his  own  acts  in  relation  to  the  estate,  change  its  course  of  descent,  and 
make  himself  the  stirps  or  root  of  ^inheritance.  Thus,  if  he  make  a 
conveyance  of  his  interest  for  his  own  life,  this  will  have  the  same  ef- 
fect with  an  entry  upon  a  descent.(2) 

8.  It  is  said,  that  an  alteration  of  the  common  law  doctrine  upon  this 
subject  has  been  recommended  by  the  English  real  property  commis- 
sioners. And  it  would  seem  that  in  this  country,  in  most  of  the  StateSj 
the  English  rule  is  either  not  adopted,  or  expressly,  or  by  implication, 
abrogated.  In  New  York,  under  the  statute  of  descents  of  1786,  the  ' 
rule  was  repeatedly  held  to  be  in  force ;  but  the  language  of  the  Re- 
vised Statutes,  upon  inheritances,  is  made  sufficiently  comprehensive, 
to  render  transnoissible  by  inheritance  every  possible  right  or  title  to 
real  estate,  whether  accompanied  by  actual  seizin  or  not,  with  the  ex- 
ception of  estates  pour  autre  vie.{a)  The  Massachusetts  Revised  Stat- 
utes are  equally  comprehensive.  And  Chancellor  Kent  remarks,  that 
the  same  alteration  of  the  common  law  rule  has  taken  place  in  Rhode 
Island,  Connecticut,  New  Jersey,  Pennsylvania,  Delaware,  Virginia, 
South  Carolina,  Georgia  and  Ohio,  and  probably  in  other  States;  while 
in  Vermont,  New  Hampshire,  Maryland  and  North  Carolina,  the  doc- 
trine of possessio  fratris  would  seem  still  to  exist.(y) 


(1)  Co.  Lit.  U,  15,  241;  Walk,  on  Deso. 
65-6-T,  110-12;  SuUi.  onL.  T.  153;  Stearns, 
29.  30-2-3-4. 

(2)  Co.  Lit.  15  a,  191  b;  Stringer  v.  New, 
9  Mod.  363. 


(3)  Jackson  v.  Hendricks,  3  Jolin.  Cag. 
214 ;  liates  v.  Sliraeder,  13  John.  260  ;  Jack- 
son V.  Hilton,  3  Kent,  388  ;  Adams  v.  Chap- 
lin, 1  Hill,  269;  4  Mas.  467;  2  Pet.  69;  2 
Tuck.  Black.  App.  n.  b. 


(a)  One  owning  a  reversion,  subject  to  a  life  estate,  though  not  seized  so  as  to  become  a 
stock  of  descent,  is  capable  of  alienating  his  estate.     Powler  v.  GrrifSn,  3  Sandf.  385. 

So  one  who  has  a  vested  remainder  in  fee-simple,  expectant  on  the  determination  of  a  pres- 
ent freehold  estate,  has  such  a  seizin  in  law,  where  the  estate  was  acquired  by  purchase,,  as 
will  constitute  him  a  stirps,  or  stock  of  descent.     "Wendell  v.  Crandall,  1  Comst.  491. 
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9.  In  Ohio,  any  right  or  title  descends ;  the  rule  of  last  seized  is  not 
in  force.     In  Maine,  an  heir  may  bring  an  action  before  entry. (1) 

10.  In  North  Carolina,  lands  descend  to  the  issue  of  a  person,  who 
died  last  actually  or.  legally  seized.  In  Tennessee,  the  right  of  one  dis- 
seized descends  to  his  heir.(2) 

11.  ThQ  following  cases,  bearing  upon  the  point  in  question,  have 
been  decided  in  Massachusetts. 

12.  Devise  by  A  to  B,  his  wife,  for  her  widowhood,  remainder  in 
fee  to  his  daughter  C,  the  wife  of  the  demandant.  After  A's  death, 
and  during  the  life  of  B,  C  died,  leaving  an  only  child  D,  who  after- 
wards died  without  issue,  intestate.  Afterwards  B  died,  and  the  de- 
mandant brought  a  suit  as  heir  of  his  son  D.  The  defendant  E  claimed 
as  husband  of  the  niece  of  C,  the  wife  of  the  demandant.  The  court, 
after  argument,  gave  judgment  for  the  demandant. (3) 

13.  The  case  of  Williams  v.  Amory,{^)  seems  to  have  proceeded  upon 
the  ground,  that  a  remainder-man,  who  died  before  the  expiration  of  a 
tenancy  for  life,  was  a  proper  stock  of  descent.  In  that  case,  the  intes- 
tate took  by  purchase,  and  therefore  was  at  common  law  a  proper  stock 
of  inheritance  ;  and,  as  he  left  only  one  child,  the  descent  was  the  same 
as  at  the  common  law.  The  court,  however,  took  no  notice  of,the  case 
in  this  particular  view  ;  but  decided  that  reversions,  &c.,  were,  under 
our  laws,  liable  to  be  taken  in  execution  for  the  debts  of  the  reversioner, 

■  &c.,  as  real  estate. 

14.  In  Whitney  v.  Whitney,{5)  the  court  held  that  a  reversion  in  the 
hands  of  a  mesne  reversioner  was,  on  his  death,  to  be  considered  as 
assets  for  payment  of  his  debts,  though  the  tenancy  for  life  did  not  ex- 
pire till  after  his  death.  The  reasoning  of  the  court  proceeds  upon  the 
admission  of  the  common  law  doctrine,  and  that  it  had  been  changed 
by  our  statutes. 

15.  Judge  Story,  who  cites  the  above  cases,  remarks,  however,  that 
as  this  is  a  point  of  local  law,  he  should  have  been  glad  to  have  found 
it  adjudicated  in  the  State  tribunals;  but,  unfortunately,  no  such  case 
is  known  to  exist.(6) 

16.  The  questioij  first  distinctly  arose,  in  a  case  in  the  United  States 
Circuit  Court,  where  it  was  claimed  that  an  intervening  tenancy  by 
the  curtesy  defeated  the  seizin  of  the  heir.  But  it  was  held,  that  the 
reversion  expectant  thereupon  descended  like  any  other  real  estate. 

17.  Judge  Story,  in  his  opinion,  traces  the  course  of  Massachusetts 
legislation  upon  the  subject  of  the  descent  and  distribution  of  estates  ; 
and  comes  to  the  conclusion,  that  the  terms  used  in  all  the  successive 
statutes  are  broad  enough  to  embrace  reversions  and  remainders,  and 
to  change  the  common  law  rule.  The  colonial  acts  of  1641  and  1649 
speak  of  estate  generally.  The  provincial  act  of  1692,  (4  Wm.  and 
Mary,  ch.  8,)  authorizes  every  person,  lawfully  seized  in  fee  of  lajids, 
tenements  and  hereditaments,  to  devise  them  ;  and  provides,  that  if  not 
disposed  of,  they  shall  be  distributed  as  intestate  estate.  The  act  of 
1783,  ch.  36,  uses  substantially  the  same  language,  omitting  the  word 
lawfully  ;  and  in  another  clause  charges  the  real  estate  with  debts.    The 


(1)  Walk.  a33  ;  Me.  Rev.  St.  610. 

(2)  1  N.  0.  Rev.  St.  236  ;.G-uion  v.  Burton, 
Meigs,  565. 

(3)  Ames  v.  Gay,  (1U9,)  cited  4  Mas.  491. 


(4)  14  Mass.  20. 

(5)  lb.  88. 

(6)  4  Mas.  484. 
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act  of  1805  provides,  that  -when  one  shall  die  seized  of  any  lands,  &o., 
or  of  any  right  thereto,  or  entitled  to  any  interest- therein,  not  having  devised 
the  same,  it  shall  descend,  &c.  A  reversion -is  clearly  a  riglit  or  interest 
in  lands.  It  is  also  included  in  tenements  and  hereditaments,  and  even 
lands.  Moreover,  a  reversioner  is  seized  of  his  reversion  ;  by  which  is 
meant,  that  he  has  a  fixed  vested  right  of  future  enjoyment.  Upon  any 
other  construction,  the  above  statutes  of  1692  and  1783  would  have 
made  no  provision  for  the  descent  of  reversions,  &c.,  vested  by  purchase 
in  the  ancestor,  or  even  those  vested  in  the  original  donor  of  the  par- 
ticular estate.  The  word  seizin,  in  all  the  acts,  is  equivalent  to  owner- 
ship ;  otherwise,  the  statutes  of  1783  and  1805,  which  speak  of  any  one 
who  shall  die  seized,  would  make  no  provision  for  the  descent  of  the 
right  of  one  disseized,  which  would  accordingly  descend  to  the  heir  at 
common  law.  But,  however  this  may  be,  the  words  any  right  or  interest, 
in  the  act  of  1805,'  leave  no  room  for  doubt  upon  the  point.  The  same 
construction  is  confirmed  by  the  words  real  estate,  and  the  provision 
subjecting  r'eal  estate  to  debts.  The  legislature  has  uniformly  looked  to 
the  last  intestate  as  the  stock  of  descent,  with  one  or  two  exceptions, 
such  as  that  of  a  child's  dying  under  age,  &c. ;  which  exceptions  show 
that  no  others  were  intended.  If  the  common  law  is  to  govern  in  case 
of  reversions,  &c,,  as  to  the  stock  of  descent ;  there  is  no  reason  why 
it  should  not  as  to  the  heirship  also  ;  and  the  heir  at  common  law  must 
therefore  inherit.  The  fact,  also,  that  no  claim  has  ever  been  made  in 
the  State  upon  the  common  law  doctrine,  strongly  negatives  its  adop- 
tion as  our  rule  of  la\v.(l) 

18.  These  views  have  been  approved,  and  the  same  general  doctrine 
established,  by  a  recent  decision  of  the  Supreme  Court  of  Massachusetts. 
The  same  point  has  been  also  decided  in  Connecticut.  The  court  seem 
to  ground  their  opinion  chiefly  upon  the  consideration,  that  the  statute 
of  distributions  passes  both  real  estate  and  personal  to  the  same  per- 
sons.(2) 

19.  Consanguinity  or  kindred,  is  the  connection  or  relation  of  persons 
descended  from  the  same  stock  ;  and  is  of  two  kinds,  li7ieal  and  collater- 
al Lineal  consanguinity  is  that  between  persons,  one  of  whom  is  de- 
scended in  a  right  line  from  the  other;  such  as  father  and  son.  Colla- 
teral consanguinity  is  that  between  two  persons  who  are  lineally  de- 
scended from  the  same  common  ancestor. 

20.  By  the  common  law,  an  illegitimate  child  cannot  inherit  an  estate.(a)' 
The  maxim  of  law  is:  "hceres  legitimus  est,  quem  nuptice  demonstrant." 
An  heir  must  be  born  after  actual  marriage  of  his  father  and  mother. 
A  bastard  is  regarded  as  "  nullius  fllius,"  and  alike  incapable  of  being 


(1)  Cook  V.  Hammond,  4  Maa.  i&l.  (But 
see  13  Pick.  337 — "a  reversioner,  &c.,  can- 
not be  said  to  hold  real  estate.") 


(2)  Hilllionae  v.  Cheiter,  3  Day,  166;  (4 
Day,  306 ;)  Russell  v.  Hoar,  3  Met.  187  ;  4 
Kent,  413,  n. 


(a)  At  common  law,  tliough  one  born  in  Scotland  before  marriage  is  legitimatized  by  the 
subsequent  marriage  of  his  parents,  he  still  cannot  inherit  rsal  estate  in  England.  Doe  r. 
Tardili,  6  Bing.  N.  C.  385. 

If  issue,  born  before  marriage,  by  the  laws  of  the  country  where  they  are  born,  would  he 
legitimated  by  the  subsequent  marriage  of  the  parties,  they  will,  by  such  subsequent  mar- 
riage, (perhaps  in  any  country,)  at  all  events  in  the  same  country,  become  legitimate, 
so  that  this  character  of  legitimacy  will  be  recognized  in  every  country :  but  if  illegitimate 
where  born,  the  same  character  will  belong  to  them  in  every  other  country.  Smith  v.  Kelly, 
23  Miss.  16T. 
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an  heir  himself,  or  transmitting  an  estate  to  any  heirs  except  his  own 
children  ;  even  to  his  mother.(i) 

21.  It  was  supposed  to  be  tiie  ancient  rule,  that  where  a  married  wo- 
man had  issue,  if  the  husband  was  capable  of  procre/ition,  and  within 
the  four  seas,  these  circumstances  were  conclusive  proof  of  legitimacy. 
But  it  has  been  said  that  the  rule  was  never  universal ;  and  now  the 
question  of  legitimacy  is  one  open  to  general  inquiry,  and  upon  which 
any  pertinent  evidence  and  presumptions  are  admissible,  bearing  upon 
the  point  of  possibility  or  even  probability.  Probability  of  non-access 
beyond  a  reasonable  doubt  is  sufficient  to  establish  illegitimacy. (2)(a) 

22.  It  was  formerly  held,  also,  that  no  posthumous  child  could  be 
legitimate,  unless  he  were  born  not  more  than  nine  months  or  forty 
weeks  after  the  husband's  death.  Biit  a  similar  change  has  taken  place 
in  the  law  upon  this  point ;  and  any  evidence  bearing  upon  the  parti- 
cular case  in  issue,  and  tending  to  prove  legitimac}',  or  the  reverse,  is 
now  admissible,  although  a  longer  period  have  elapsed  than  the  one 
mentioned.  Thus,  in  one  case,  the  child  was  adjudged  legitimate, 
though  forty-three  weeks  wanting  one  day  had  elapsed.(3)(6) 

23.  In  most  of  the  United  States,  the  common  law  in  relation  to  the 
rights  of  illegitimate  children  has  been  changed  by  statute,  and  in  some 
instances  modified  by  decisions.(c) 

24.  In  Georgia,  real  estate  may  descend  from  a  mother  to  her  illegi- 
timate children  and  their  representatives.  It  also  descends //•om  such 
child,  for  want  of  children,  to  brothers  and  sisters  born  of  the  same 
mother,  and  their  representatives,  as  in  other  cases.(4)(c?) 


(1)  Co.  Lit.  T  b  ;  Cooley  v.  Dewey,  4  Pick. 
93. 

(2)  Co.  Lit.  126  a,  n.  2  ;  Goodright  v.  Saul, 
4  T.  R.  356;  Stegall  v.  Stegall,  2  Brock.  256, 
See  Reginat).  Mansfield,  1  Ad.  A  El.  (S.  S.)  444. 


(3)  Co.  Lit.  123  b,  ii.  1;  3  Harg.  Jur.Exer. 
409  ;  Foster  v.  Cook,  3  Bro.  347  ;  (Stegall  v. 
Stegall,  2  Brock.  256.) 

(4)  Prince,  202. 


(a)  By  the  Spanish  law,  children  begotten  after  both  parties  know  with  certainty  of  the  exist- 
ence of  an  impediment  to  their  marriage,  are  illegitimate.  Aliter  as  to  children  begotten 
while  both  or  one  of  the  parlies  were  ignorant  of  such  impediment,  or  while  a  doubt  existed 
in  the  mind  of  either  as  to  the  fact  of  any  impediment.  Patton  v.  Philadelphia,  &c.,  1  La. 
Ann.  R.  98. 

(6)  In  Virginia,  land  shall  not  descend,  except  to  one  capable  of  inheriting,  and  in  exist- 
ence at  the  death  of  the  deceased,  or  en  ventre,  and  born  within  ten  months.  St.  1840,  48  ; 
Code,  516. 

(c)  The  legislature  of  Georgia  possesses  the  power  to  make  bastard  children  legitimate, 
and  capable  of  inheriting.     Beall  v.  Beall,  8  Geo.  210. 

"Where  an  act  of  the  legislature  is  passed,  legitimatizing  bastard  children  to  their  reputed 
father,  his  assent  thereto  will  be  presumed.     lb. 

An  act  of  the  legislature,  changing  the  name  of  an  illegllimate  child,  and  declaring  her  le- 
gitimate and  capable  of  inheriting,  and  of  like  privileges  in  law,  as  if  she  had  been  born  in 
lawful  wedlock;  as  it  does  not  declare  her  the  legitimate  heir  of  anybody,  has  only  the  efifect 
to  change  her  name.     Edmonson  v.  Dyson,  ^  Geo.  512. 

A  died,  leaving  all  his  estate  by  will  to  an  illegitimate  and  only  child,  who  was  legitima- 
tized after  A's  death  by  an  act  of  the  legislature.  There  were  numerous  collateral  heirs. 
Held,  the  State  was  entitled  to  a  collateral  inheritance  tax  out  of  the  estate,  as  this  right  had 
vested  on  A's  death,  and  before  his  child's  rights  were  established.  Galbraith  v.  The  Com- 
monwealth, 2  Harris,  258, 

(d)  Divorce  does  not  bastardize  children  ;  nor  a  second  illegal  marriage,  with  some  excep- 
tions. Prince,  189,  645.  A  similar  rule  in  Kentucky;  (1  Ky.  Rev.  L.  562,)  and  Virginia, 
(1  Rev.  C.  358.) 
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25.  In  Alabama,(o)  Mississippi,  Vermont,  Massachusetts,  Maine,  Ken- 
tucky, Arkansas,  Texas,  California  and  Wisconsin,  subsequent  marriage 
of  parents,  and  recognition  by  the  father,  legitimatize  an  illegitimate 
child. (1)  In  VeVmont,  where  the  putative  father,  with  consent  of  the 
child,  makes  a  writing  which  is  registered  in  the  Probate  Court,  the 
child  becomes  capable  of  inheritance,  and  legitimate  as  to  the  father  ; 
unless,  within  one  j^ear  from  coming  of  age,  he  dissent.(2) 

26.  In  Illinois,  subsequent  marriage  of  parents  legitimatizes  a  child. 
(But  by  a  subsequent  provision,  acknowledgment  also  seems  to  be  ne- 
cessary.)    So  in  Maryland,  .Virginia,  Missouri  and  Indiana.(3) 

27.  "in  North  Carolina,  a  bastard  may  be  legitimatized  on  application 
of  the  putative  father  to  court ;  either  where  he  has  married  the  mother, 
or  she  is  dead,  or  married  to  another,  or  lives  out  of  the  State.  In  such 
case,  the  child  may  both  inherit  from  the  father  and  transmit  an  estate 
to  his  own  heirs.(4) 

28.  In  the  same  State,  an  illegitimate  child  inherits  to  the  mother  in 
default  of  others,  but  does  not  transmit  to  her.(5)(&) 

29.  In  Ohio,  acknowledgment  alone  legitirtiatizes ;  in  Michigan  and 
Mississippi,  marriage  alone,  (with  the  reputed  father  in  Mississippi.)(6) 

30.  In  Maine,  a  bastard  inherits  to  one  who,  by  a  writing  duly  at- 
tested, acknowledges  himself  to  be  his  father.  In  Maine  and  Massa- 
chusetts, he  also  inherits  to  the  mother,  but  not,  as  representing  his  parents, 
to  their  kindred  ;  unless,  in  Maine,  the  parents  married  and  had  chil- 
dren, and  the  father  acknowledged  him,  as  above,  or  adopted  him  into 
his  family,  in  which  case  he  becomes  like  a  legitimate  child.  If  he  die 
without  lawful  issue,  in  Maine,  the  mother,  or,  if  dead,  her  heirs,  inherit 
to  him.(7) 

31.  In  ISTew  Hampshire,  the  mother  and  her  heirs  are  the  heirs  of  a 
bastard.  If  she  leave  no  lawful  issue,  a  bastard  child  and  his  issue  in- 
herit from  her.  In  New  York,  the  mother  or  her  relations  inherit,  un- 
less there  is  a  widow. (8) 

32.  In  Vermont,  Alabama,  Ehode  Island,  Virginia,  Kentucky,  Texas, 
California,  Ohio,  Indiana  and  Missouri,  bastards  may  both  inherit  from, 
and  transmit  to  their  mothers  real  estate.    In  Tennessee,(c)  bastards  take. 


(1)  Aik.  Dig.  129;  Term.  Rev.  St.  292; 
1  Kf .  Rev.  L.  561 ;  Missi.  Rev.  C.  42  ;  "Wise. 
Rev.  Sts.  338  ;  Calili)rnia  Comp.  Sts.  186  ; 
Texas  Sts.  1848;  Mass.  St.s.  1853,  458; 
Maine  Rev.  Sts.  cli.  93,  sec.  3 ;  Sts.  1852, 
259. 

(2)  Verm.  Rev.  St.  292. 

(3)  lilin.  Rev.  L  336,  626;  Misso.  St.  223; 
Irid.  Rev.  St.  238;   Md.  L.  748. 


(4)  1  N.  C.  Rev.  St.  91 ;  Virg.  Code,  516. 

(5)  Plintham  v.  Holder,  1  Bad.  &  Dev.  Eq. 
345;  4  Kent,  414. 

(6)  WhIIc.  334,  234 ;  Mich.  L.  65  ;  Missi. 
Rev.  C.  228. 

(11  Mass.  Rev.  St.  414;  Maine  L.  1838, 
496-7. 

(8)  1  N.  Y.  Rev.  St,  753 ;  N.  H.  Rev.  St. 
331  ;  N.  Y.  St.  1845,  257-8. 


(a)  So  a  written  declaration  by  the  father.  Clay's  Dig.  135.  Where  the  father  and  mother 
intermarry  after  the  birth  of  an  illegitimate  child,  and  tlie  wife  dies  without  lawful  issue,  the 
child  becomes  legitimate,  and  the  husband  will  he  tenant  by  the  curtesy  of  the  lands  of  the 
wife.     Hunter  v.  Whitworth,  9  Ala.  965. 

(b)  A  WHS  the  motlier  of  a  legitimate  son  B,  and  illegitimate  (daughter  C.  C  intermarried 
witli  D.  C  anil  D  died,  leaving  a  daughter  K,  to  whom  A  devised  her  lands.  E  died,  and 
it  was  held,  in  North  parolina,  that  the  lands  so  devised  descended  to  the  brothers  and  sis- 
ters of  her  deceased  father,  to  the  exclusion  of  her  mother's  legitimate  brother  B.  Sawyer  v. 
Sawyer,  6  Iredell,  407. 

(c)  Under  the  act  of  1819.  c.  13,  illegitimate  cliildren  cannot  inherit  from  any  relation  of 
their  mother.     Brown  v.  Kerby,  9  Humph.  460. 
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for  want  of  lawful  children,  from  the  mother  ;  and  transmit  to  their 
brothers  and  sisters,  if  they  leave  no  child"  or  mother.  In  Indiana,  a 
bastard  inherits  through  the  mother.  In-  Maryland,  from  the  mother. 
In  Illinois,  a  bastard  or  his  descendants  inherit  to  the  mother.(a)  In 
Michigan,  he  alone.(l) 

33.  In  Virginia  and  Kentucky,  bastards  may  inherit  through  the 
mother,  and  transmit  to  their  line  as  descendants.  But  they  are  not 
empowered  to  inherit  from  or  transmit  to  their  collateral  kindred. 
Thus,  where  a  bastard  dies  without  issue,  leaving  no  mother,  the  legit- 
imate children  of  liis  mother  cannot  inherit  his  estate.  But  wliere  a 
bastard  married  and  died,  leaving  a  legitimate  child  ;  the  parents  after- 
wards married ;  the  father,  before  the  marriage,  recognized  her  as  his 
child,  and  also  after  his  marriage,  which  was  after  her  death  ;  held,  the 
child  of  the  bastard  might  inherit,  through  his  mother,  from  her 
father.(2)(6) 

3-i.  In  Vermont,  Connecticut  and  North  Carolina,  it  has  been 
held,  that  one  illegitimate  child  may  inherit  to  another  of  the  same 
mother.(3) 

35.  In  Connecticut,  it  has  been  held,  that  bastards  inherit  from  the 
mother  as  falling  under  the  term  children,  in  the  statute  of  distribu- 
tions ;  and  illegitimate  children  of  one  mother  also  inherit  to  each 
other.  (4) 

36.  This  decision,  howev.er,  has  been  questioned,  and  it  is  undoubt- 
edly contrary  to  the  general  rule  of  the  English  law,  in  an  analogous 
case.  According  to  this,  an  illegitimate  child  is  prima  facie  not  in- 
cluded in  the  term  in  question,  when  used  in  a  will.  There  must  be 
special  words  in  the  will,  or  peculiar  extrinsic  circumstances,  to  justify 
a  different  construction.  And  in  a,  late  case  it  is  held,  that  an  illegiti- 
mate child  cannot  take,  where  there  are  legitimate  children  to  whom 
the  word  may  be  applied.  In  some  of  the  States,  the  statutes  of  de- 
scent expressly  except  illegitimate  children.(5)(c) 

37.  A  statute,  providing  that  where  a  man  having  by  a  woman  one 


(1)  Tenn,  Sta.  1851-2,  43 ;  Walk.  333, 
234;  lud.  Rev.  St.  238;  Misso.  St.  223; 
lUin.  Rev.  L  626 ;  4  Kent,  413 ;  Aik.  Dig. 
129;  R.  I.  L.  223;  1  Term.  L.  349  ;  Mich. 
L.  65;  2  Scott,  472;  Term.  Rev.  St.  292; 
Helms  V.  Franeiscus,  2  Bland,  582 ;  Little  v. 
Lake,  8  Ohio,  289;  Virg.  Code,  516. 

(2)  1  Zy.  Rev.  L.  561;  4  Kent,  413; 
Remmington  v.  Lewis,  8  B.  Mon.  606  ;  Ash 
V.  Way,  2  Gratt.  203. 

(3)  lb. ;  Town,  &o.  v.  Fosby,  6  Term.  83 ; 
Brown  v.  Dye.  2  Root,  280;  Flintham  v. 
Holder,  1  Bad.  &  Dev.  Eq.  345. 


(4)  Heath  v.  White,  5  Conn.  228  ;  1  Swift, 
4'7  ;   2  Root,  280. 

(5)  Cooley  v.  Dewey,  4  Pick.  493  ;  Wilkin- 
son V.  Adam,  1  Tes.  &  Beam.  422  ;  Swaine  ». 
Kennerley,  lb.  469 ;  Beechoroft  v.  Boech- 
croft,  1  Madd.  Rep.  234 ;  Bagley  v.  Mollard, 
1  Russ.  &  My.  581.  (See  Parke  &  J.  287  ;  1 
N.  T.  R.  St.  754;)  Dover  v.  Alexander,  2 
Hare,  275;  Thompson  v.  McDonald,  2  Dev. 
&  B.  480;  Meredith  -o.  Farr,  2  T.  &  Coll. 
Cha.  525. 


(a)  By  St.  of  1 853,  255,  the  estate  of  a  bastard  descends  to  his  or  her  wife,  or  husband  and 
children.  If  no  child  or  descendants,  then  to  the  wife  or  husband.  If  none,  to  the  mother 
and  her  children,  equally.     Then  to  the  next  of  kin  of  the  mother. 

(J)  In  Pennsylvania,  a  statute  enables  them  to  inherit  and  transmit  the  estate  of  a  de- 
ceased mother.  Held,  this  coiild  not  operate  to  divest  property  previously  descended  from 
a  mother  to  her  brothers,  &c ,  and  give  it  to  the  children  of  the  bastard.  Norman  v.  Heist, 
5  Watts  &  S.  171. 

(c)  In  Termont,  the  term  issue,  as  used  in  the  Revised  Statutes,  means  lawful,  lineal  de- 
scendants.    Eev.  St.  294. 
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or  more  children,  shall  afterwards  marry  her,  the  child,  &c.,  if  recog- 
nized by  him,  shall  be  legitimatized  ;  applies  to  children  in  esse  at  the 
time  of  its  enactment.  But  it  does  not  apply,  where  a  child  was  born 
and  the  father  had  died  before  such  passage,  although  he  had  devised 
his  whole  property  to  his  children  and  his  wife,  describing  the  children 
as  his  and  his  wife's.(l)(a) 

38.  At  common  law,  no  person  can  be  an  heir,  unless  he  is  either  a 
natural  born  citizen  or  has  been  duly  naturalized. (&)  On  the  other 
hand,  an  alien  cannot  transmit  an  estate  by  inheritance.  He  is  said  to 
have  no  inheritable  blood.  Aq  alien  may,  indeed,  himself  take  a  free- 
hold by  purchase,  though  liable  to  forfeiture — otherwise  the  titleof 
the  grantor  would  not  be  divested.  So,  after  taking,  he  may  convey  a 
defeasible  title.  But  the  laiv  does  nothing  in  vain.  Therefore,  when 
he  dies,  the  land  vests  immediately  in  the  Commonwealth,  hj  escheat, 
without  any  inquest  of  office.  But  while  the  alien  lives,  the  lands  can- 
not vest  in  the  State  without  office  found. (2)(c) 

39.  A  native  citizen  is  one  born  in  the  United  States  since  the  De- 
claration of  Independence,(ci)  or  before,  if  he-  has  removed  here  since 
that  event;  or  the  child  of  a  citizen,  born  abroad,  if  his  parents  have 
ever  resided  here.(e)  And  this  includes  the  child  of  one  who  was  a 
citizen  after  the  treaty  of  peace  and  the  adoption  of  the  constitution.(3) 


(1)  Stevenson  v.  Sullivant,  5  Wheat.  207. 
-'(2)  Slater  v.  Nason,  15  Pick.  349;  Mont- 
gomery V.  Dorion,  7  N.  H.  481 ;  6  John.  Ch. 
366;  Jackson  v.  Beach,   1  John.    Cas.  399. 


See  Peck  v.  Toung,  26  "Wend.  613  ;  Trimbleg 
V.  Harrison,  1  B.  Men.  141. 

(3)  Walk.  137,  138;  Charles  v.  The  Mou- 
aon,  &o.,  17  Pick.  70.  See  4  Rand.  631;  1 
Bai.  275;  2,  558. 


(a)  Under  the  term  "  lawful  issue,"  bastards  cannot  take  a  remainder  in  an  estate  given  to 
the  mother  for  life,  then  to  her  "lawful  issue."     Black  v.  Cartwell,  10  B.  Mon.  188. 

Devise  in  trust  for  A  for  life ;  at  his  death,  "  the  interest  for  the  maintenance  of  A's  wife, 
and  education  of  his  children;  at  his  wife's  death,  the  principal  to  be  equally  divided  among 
his  children  then  living."  At  the  date  of  the  will,  A  was  unmarried,  but  had  illegitimate 
children,  ol  which  it  was  assumed  the  testator  had  knowledge.  Held,  such  children  did  not 
take  by  the  devise.     Warner  v.  Warner,  2  Eng.  L.  &  Equ.  68. 

A  testatrix  directed,  that  certain  property  should  be  equally  divided  between  her  broth- 
ers' and  sisters'  children.  Held,  the  legitimate  children  of  her  brothers  and  sisters  took 
under  this  clause,  per  capita,  but  an  illegitimate  child  would  take  nothing.  Kirkpatrick  v. 
Rogers,  6  Ired.  Eq.  130. 

Devise  to  an  illegitimate  son,  and  a  daughter,  called  in  the  will  illegitimate,  of  certain 
property,  to  be  divided  between  them.  The  son,  and  the  daughter  with  her  husband, 
divided  the  estate.  After  the  death  of  the  husband  and  wife,  leaving  a  child,  who  died 
without  issue,  the  brother  of  the  testator  entered  upon  and  claimed  the  daughter's  portion. 
The  son  brings  ejectment,  and  proves  that  the  daughter  was  born  after  the  marriage  of  her 
mother  and  the  testator.  Held,  the  daughter  took  under  the  will,  though  wrongly  de- 
scribed as  illegitimate,  but  that  the  plaintiff  could  not  claim  her  estate  as  heir  to  her  issue. 
Ehringhaus  v.  Cartwright,  8  Ired.  39. 

(6)  Where  an  alien  purchases  land  and  is  afterwards  naturalized,  it  seems,  his  title  ia 
thereby  perfected.  Otherwise,  in  case  of  heirship.  The  People  v.  Conklin,  2  Hill,  67.  An 
alien  could  not,  under  the  laws  of  Mexico,  maintain  an  action  for  land  in  Texas.  HoUiman' 
V.  Peebles,  1  Texas,  673. 

(c)  Where  the  Slate  itself  has  granted  lands  to  an  alien  with  warranty,  sueU  lands  descend 
to  his  alien  heirs,  and  the  State  is  estopped  to  claim  them  by  escheat.  Com.  v.  Heirs,  Ac, 
3  Pick.  224,  Whether  an  alien  can  take  land  by  virtue  of  an  execution  levy ;  qu.  ?  Gilman 
V.  Thompson,  11  Term.  643. 

(rf)  A  statute  of  Maryland  provides,  that  those  who  came  into  the  State,  before  adoption 
of  the  constitution  of  the  United  States,  may  hold  lands.  'Md.  L.  1813,  ch.  105.  Where  a 
person  was  born  in  this  country,  but  leftit  in  July,  1783,  and  never  returned ;  held,  he  was 
an  alien.     Orser  v.  Hoag,  3  Hill,  79.     See  Trimbles  v.  Harrison,  1  B.  Mon.  141. 

(e)  So  the  child  of  an  alien,  born  abroad,  if  he  ia  in  the  United  States  when  his  pai-ent 
ia  naturalized.    West  v.  West,  8  Paige,  433. 
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40.  Naturalized  citizens,  are  those  who  go  through  the  prescribed 
process  for  iiaiurulization  ;  their  minor  children  at  that  time  in  the 
ebuntry ;  or  the  widows  and  children  of  those  who  have  taken  the 
initiatory  steps  for  naturalization,  but  have  died  before  they  were 
actually  naturalized.(l) 

41.  All  free  white  adult  persons  may  be  naturalized,  if  belonging  to 
a  nation  at  peace  with  us.  They  must  declare  their  intention  under 
oath,  before  some  federal  or  State  court,  or  its  clerk,  two  years  pre- 
viously, unless  where  they  have  resided  here  since  1812,  or  unless 
they  are  minors,  and  have  resided  here  three  years  before  majority 
■with  the  intent  to  become  citizens.  They  must  have  resided  one  year 
in  the  State,  and  conducted  as  good  citizens;  facts  to  be  proved  other- 
wise than  by  their  own  oath.  And  finally,  they  take  an  oath  to  sup- 
port the  constitution,  abjure  all  foreign  allegiance,  and  renounce  all 
titles  of  nobility  .(a) 

42.  All  persons  not  citizens  are  aliens,  except  Indians  and  colored 
persons.  The  Indians  may  and  do  bold  lands,  but  by  a  peculiar 
tenure,  the  mere  right  of  occupancy,  and  subject  to  the  absolute 
ownership,  in  fee,  oT  the  United  States.  (See  ch.  2.)  Free  colored 
persons  undoubtedly  have  the  capacity  of  inheriting  and  holding  real 
estate.  (/>) 

43.  In  Tennessee,  it  is  provided,  that  no  child  of  color  shall  inherit 
from  the  husband  of  the  piother.  This  does  not  apply,  however,  where 
either  husband  or  wife  is  colored.(2) 

44.  Where  an  alien  has  two  sons  born  in  the  country,  one  may  in- 

(1)  lb.  I  (2)  Ten.  St.  1825,  13. 

(a)  See  State  v.  Penney,  5  Eng.  G21.  The  residence  of  a  minor  child  with  his  father  with- 
in the  United  States  during  the  wliole  revolutionary  war,  and  till  after  the  treaty  of  peace; 
gives  the  child  all  the  rights  of  citizensliip.     Calais  v.  Marshlield,  30  Maine,  511. 

.And,  if  he  remove  to  a  British  nrovince,  on  coming  of  age,  and  for  some  years  adhere  to 
the  British  government,  but  afterwards  resume  his  residence  in  the  United  States;  his  right 
of  citizenship  revives,     lb. 

The  naturalization  of  a  father  ipso  facto  makes  his  son,  then  residing  in  the  United  States, 
and  under  twenty-one  years  of  age,  a  citizen.     State  v.  Penney,  5  Eng.  621. 

The  act  of  Congress  of  1802,  providing  that  children  of  persons  duly  naturalized,  being 
under  twenty-one,  and  dwelling  in  the  United  States  at  the  time  of  such  naturalization, 
shall,  if  dwelling  in  the  United  States,  be  considered  as  citizens,  appUes  to  children  of 
parents  naturalized  after,  as  well  as  before,  the  passage  of  the  act.     lb. 

An  alien  who  has  emigrated  to  the  United  States  since  June  18,  1812,  and  who  was  not 
a  minor  on  tiis  arrival,  is  not  entitled  to  take  the  oath  of  naturalization  on  five  years'  resi- 
dence, without  having  made  the  declaration  of  his  intention  to  become  a  citizen,  required 
by  tlie  act  of  May,  26,  1824,  two  years  before  his  application  to  take  the  oath  of  naturaliza- 
tion.    Matter  of  Browulee,  4Bng.  191. 

Although,  under  the  sixth  article  of  the  treaty  of  1783,  lands  held  by  British  subjects  in 
New  York  might  be  transmitted  by  descent  to  a  citizen,  they  could  not,  upon  the  death  of 
such  British  subjects,  previous  to  the  treaty  of  1794-,  pass  by  descent  to  an  alien,  born  after 
July  4,  1776.     B^wn  v.  Sprague,  5  Denio,  545. 

An  alien  declared,  that  it  was  bona  fide  his  intention  to  become  a  citizen,  and  to  renounce 
and  abjure  all  allegiiince.and  fidelity  to  every  foreign  prince,  state,  potentate,  and  sovereignty 
whatever,  and  particularly  to  the  Queen  of  Great  Britain  and  Ireland,  according  to  the  seve- 
ral acts  of  Congress  in  such  eases  made  and  provided.  Held,  the  declaration  was  good, 
though  the  name  of  the  queen  was  not  stated.     Ex  parte  Smith,  8  Blackf.  395. 

Where  it  is  clearly  inferable  from  a  reeord  of  naturalization,  that  the  alien  had  not,  at 
least  three  years  previous  to  thg  date  thereof,  declared  on  oath  his  intention  to  become  a 
citizen,  and  to  renounce  all  allegiance,  &c. ;  but  that  the  court  has  mistaken  the  registry  of 
his  arrival  for  such  a  declaration  ;  it  seems,  the  natur'alization  is  invalid.  Banks  v.  Walker, 
3  Barb.  Ch.  438. 

(6)  It  is  said,  in  Tennessee,  the  right  of  a  free  negro  to  hold  lands  can  be  questioned  only 
by  the  government.     Winnard  v.  Eobbius,  3  Humph.  614. 
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herit  to  the  other,  although  he  cannot  claim  through  the  father.  Con- 
trary to  the  general  rule,  the  descent  shall  be  immediate,  and  not 
through  the  common  ancestor.(l) 

45.  The  common  law  rule,  which  precludes  aliens  from  holding 
lands,  has  been  very  extensively  changed  in  the  United  States.  Those 
alterations  which  relate  to  descent,  will  be  here  noticed. 

46.  In  Korth  Carolina(a)  and  Vermont,(6)  the  constitution  provides, 
thai  persons  of  good  character,  coming  into  the  States  and  settling,  and 
taking  an  oath  of  allegiance,  may  hold  lands.(2) 

47.  It  is  said  that  in  Ohio,  and  the  new  States  generally,  for  the -en- 
couragement of  new  settlers,  aliens  are  made  capable  of  holding  real 
estate.(3)(c) 

48.  In  Missouri,  Indiana,  Georgia  and  Tennessee(c?)  they  may  do  it,  after 
expressing,  in  legal  mode,  their  intention  to  become  citizens;  and  in  Mis- 
souri, those  in  the  State  without  such  condition.  So,  a  descent  may  be 
derived  through  an  alien,  in  Missouri  and  Arkansas.  In  Tennessee,  if 
an  alien  sell  land,  taking  back  a  mortgage,  upon  which  the  land  is  sold, 
he  may  legally  purchase  it.  In  Illinois,  both  aliens  and  denizens  may 
inherit  and  transmit  an  inheritance.  In  Michigan,  aliens  inherit,  and 
a  statute  confirms  all  past  titles  affected  by  alienage.  In  New  Hamp- 
shire, resident  aliens  may  hold  lands.(4) 

49.  In  Kentucky  and  Ohio,  descent  may  be  claimed  through  an 
alien.  Aliens  may  receive,  hold  and  transmjt  lands,  if  they  are  and 
have  been,  for  two  years,  residents  in  the  State.(5) 

50.  In  Massachusetts  it  has  been  held,  that  the  statute  of  11  &  12 
Wm.  Ill,  c.  6,  providing  that  natural  born  subjects  may  inherit  through 
alien  ancestors,  was  adopted  in  this  State  before  the  adoption  of  the 
constitution.(6) 

51.  In  Maine,  if  an  alien  purchase  lands,  and  afterwards  become 
naturalized,  he  may  hold  or  transfer  such  lands  ;  and  they  will  descend 
from  him,  unless  claimed  by  the  State  before  such  naturalization.     If 


(1)  Collingwood  v.  Pace,  1  Tentr.  413  ;  2 
B].  Com.  250;  Slater  i;.  Naaon,  15  Pick. 
349. 

(2)  2  Kent,  69,  1 0. 

(3)  "Walk.  139. 

(4)  Misso.  St.  66,  223;  lUin.  Rev.  L.  626  ; 
St.  1851,  149:  Mich.  L.  272;  Tenn.  St.  1839- 
40,  63;  Ark.  Rev.  St.  329;  N.  H.  Rev.  St. 
242;  Ga  Sta.  1849-50,  46;  State  v.  Beaekmo, 
8  Blackf.  246. 


(5)  I  Ky.  Rev  L.  Ill,  112,  561;  Ohio  St. 
254  ;  Beard  v.  Rowan,  1  McL.  141. 

(6)  Palmer  v.  Downer,  2  Mass.  119,  n. 
(See  Keith  v.  Woombell,  8  Pick.  211.)  By 
St.  1852,  804,  aliens  may  take,  hold,  convey 
and  transmit  real  estate.  So  in  Texas.  Tex. 
Sts.  And  Wisconsin.  Rev.  Sts.  ch.  62,  sec. 
35.  By  Mass.  St.  1852,  810,  no  title  shall  be 
affected  by  the  alienage  of  a  former  owner. 
The  act  does  not  affect  any  land  conveyed  or 
released  by  the  Commonwealth. 


(a)  Where  land  is  given  in  trust  for  an  alien,  the  trust  cannot  be  enforced  in  his  favor. 
Atkins  V.  Kron,  5  Ired.  Eq.  207.  ' 

(6)  In  this  State,  it  is  held,  that  the  fact  of  a  person's  residing,  and  havmg  for  manyyearB 
resided,  in  Canada,  is  not  sufficient  proof  of  alienage.     Gilman  v.  Thompson,  11  Verm.  643. 

(c)  In  Indiana,  an  alien,  who  has  taken  no  steps  towards  naturalization  here,  cannot 
transmit  a  title  to  lands  by  descent.  Huddleston  v.  Lazenby,  1  Smith,  203.  To  entitle  the 
heirs  of  an  alien  to  land  of  his  ancestor,  and  which  has  escheated  to  the  State,  under  the 
act  of  1839,  it  must  appear  that  the  ancestor  died  in  possession  of  the  land.    lb. 

{d}  The  Tennessee  act  of  1809,  q.  53,  provides,  that  where  any  person  shall  die  intestate 
and  without  issue,  his  estate  shall  descend  to  the  next  of  kin  to  the  decedent,  resident  in 
the  United  States,  to  the  exclusion  of  aliens  related  to  the  decedent  in  a  nearer  degree.  It 
results  from  this  statute,  that,  contrary  to  the  course  of  the  common  law,  the  course  of  de- 
scent is  not  broken  or  changed  by  the  alienage  of  the  ancestor  of  the  next  resident  of  kin, 
but  that  such  next  of  kin  shall  inherit,  as  if  such  alien  ancestor  had  been  a  resident  or 
naturalized  citizen,  and  had  died.    Starks  v.  Traynor,  11  Humph.  292. 
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an  alien  make  declaration  in  court  of  his  intention  to  become  natural- 
ized, and  die  without  doing  it,  his  lands  pass  by  descent  or  devise. 
Where  one  was  in  possession  of  lands  on  or  before  Jan.  1,  1834,  they 
shall  not  escheat  for  the  alienage  of  the  party  through  or  from  whom 
he  derived  them.  A  citizen  may  inherit  through  an  alien.  Land  pur- 
chased by  an  alien  descends  to  native  children.(l) 

52.  In  Connecticut,  it  was  formerly  provided,  that  an  alien  should 
not  purchase  or  hold  lands  without  special  license  from  the  General 
Assembly.  By  another  act,  (of  1824,)  apparently  prior  to  the  one  re- 
ferred to,  but  subsequently  published  as  still  in  force,  a  foreigoer  of  fair 
character,  after  six  months'  residence,  might  be  authorized  by  Chan- 
cery to  receive,  hold  and  transmit  real  estate.  By  a  late  statute,  aliens, 
having  declared  their  intention  to  become  citizens,  and  lived  in  the 
State  one  year,  may  hold  and  transmit  lands.(2) 

53.  In  New  York,  the  alienage  of  an  ancestor  is  no  bar  to  an  inherit- 
ance. An  alien  may  inherit,  after  making  oath  of  his  intention  to  be-, 
come  a  citizen,  and  that  he  has  taken  the  incipient  measures  therefor. 
And  -if  he  die  within  six  years,  his  heirs,  being  inhabitants,  take  by 
descent.  A  resident  alien  may  make  a  deposition  or  affirmation,  be- 
fore any  officer  authorized  to  authenticate  deeds,  of  his  intention  to 
become  a  permanent  inhabitant,  and  that  he  has  commenced  the  pro- 
cess of  naturalization ;  which  deposition,  &c.,  shall  be  admissible  evi- 
dence.(3Xa) 


(1)  Maine  L.    1834,   110,    111;    Ber.    St- 
312,  380,  381;   Sts.  1850,  197. 

(2)  Con.  St.   349,  251;   lb.  1845,  4. 


(3)  1  N.  T.  Eev.  St.  154,  720  ;  N.  T.  L. 
1834,  488.  See  McGregor  v.  Comstoek,  3 
Comst.  408;  Banks  v.  Walker,  3  Barb.  Ch.  438. 


(a)  Other  acts  liaye  been  passed  on  this  subject,  enlarging  the  times  provided  by  former 
statutes.  K  Y.  L.  1831,  204;  1832,  280;  183.3,  194;  1838,  17.  A  nephe.v,  though  nat- 
uralized, and  though  the  son  of  an  alien,  who  is  living,  cannot  inherit  to  his  uncle,  the 
statutes  not  applying  to  such  a  case.  People  v.  Irwin,  21  Wend.  128.  And  where,  of  tho 
next  of  kin  to  the  deceased,  some  are  aliens  and  others  not,  the  latter  take  as  if  the  former 
did  riot  exist.  Orser  y.  Hoag,  3  Sill.  79.  By  late  statutes,  (April  10, 1823,)  aliens  previously 
naturalized  hold  property  which  came  to  them  in  any  way  previous  to  naturalization  ;  and 
their  transfers  are  confirmed.  (St.  1843,  62.)  A  resident  alien,  to  whom  land  has  or  may 
come,  and  who,  within  one  year  from  the  time  of  acquiring  it,  or  from  the  date  of  the  act, 
files  a  deposition,  &c ,  under  part2,.ch.  1,  art.  2,  sec.  15,  , of  the  Revised  Statutes,  may 
hold  or  convey  for  five  years  from  the  date  of  the  act.  And  a  past  transfer  is  confirmed. 
The  act  is  not  to  affect  any  pending  suit  by  the  State,  or  any  vested  title.  lb.  62-3.  Heirs, 
past  and  future,  inherit;  but  if  males,  and  of  age,  not  unless  they  are  citizens  or  make  affir- 
mation, &c.  In  case  of  a  grant  or  devise  from  an  alien,  the  grantee,  &c.,  though  an  alien, 
holds,  if  he  make  affirmation,  &c.     St.  1845,  94-5. 

The  STew  York  statute  of  1845  (Laws,  184."),  p.  94)  does  not  operate  to  confirm  a  title 
previously  conveyed  by  an  alien  heir  of  one  holding  real  estate.  Brown  t.  Sprague,  5  Denio, 
545.  Under  the  Revised  Statutes,  an  alien  cauJiske  land  by  purchase,  and,  in  case  of  lands 
which,  under  those  statutes,  would  escheat,  the  attorney-general  alone  can  take  advantage 
of  it.     Leefe,  4  Edw.  Ch.  395. 

Claim  of  an  estate  belonging  to  the  unele  of  the  claimant,  through  the  mother  of  the  latter, 
who  was  an  alien,  the  claimant  himself  never  having  been  in  po.ssession.  Held,  the  statute 
of  1843  cured  only  the  disability  of  a  party's  own  alienage  and  not  that  arising  from  the 
alienage  of  an  ancestor ;  and  therefore  the  claim  could  not  be  sustained.  Redpath  v.  Rich, 
3  Sandf  79. 

In  New  York,  aliens,  and  the  children  of  aliens,  are  incapable  of  taking  and  holding  real 
estate  by  devise.  Otherwise  with  a  female,  married  to  an  alien,  and  residing  in  a  foreign 
country ;  who  may  take  an  interest  in  real  estate  under  a  will    Beck  v  McGillis,  9  Barb.  35. 

An  act  of  the  legislature  of  New  York,  authorizing  aliens  to  purchase  and  hold  real  estate 
in  that  State,  declared,  that  all  and  every  conveyance  and  conveyances,  thereafter  to  be 
made  or  executed  to  any  alien  or  aliens,  &c. ;  should  be  deemed  valid  to  vest  the  estate 
thereby  granted,. in  such  ahen  or  aliens.  Held,  the  language  embraced  sales,  purchases 
and  conveyanoes  in  trust.     Duke,  &c.  v.  Graves,  9  Barb.  695. 
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54.  la  New  Jersey,  an  act  once  existed,  and  is  probably  now  in 
force,  enabling  aliens  to  hold  lands,  if  naturalized  after  acquiring  them. 
Title  by  descent  may  also  be  made  through  an  alien.  By  a  late  act, 
aliens  may  inherit.(l) 

55.  In  Pennsylvania,  an  act  of  1778  confirms  the  title  to  lands  of 
th"se  claiming  under  aliens,  who  had  removed  to  that  or  any  of  the 
adjoining  States  for  the  purpose  of  settling.  A  subsequent  -statute 
provides,  that  any  citizen  or  subject  of  a  foreign  friendly  State  may 
take  and  hold  land  by  devise  or  descent.  A  late  statute  confirms  the 
title  of  the  heirs  of  aliens.  By  an  act  of  1814,  an  alien  enemy,  who 
resided  in  the  State  June  18,  1812,  and  bas  since  resided  there,  may 
receive,  hold  and  convey  lands,  not  exceeding  200  acres,  or  $20,000  in 
value,  after  having  declared  his  intention  to  become  a  citizen.  A  late 
act  provides,  that  past  purchases,  not  exceeding  2,000  acres,  or  inherit- 
ances, by  aliens,  shall  be  confirmed,  not,  however,  to  affect  any  vested 
rights.     Past  sales  by  aliens  to  citizens  are  also  made  valid. (2) 

56.  In  Maryland,  an  alien  may  take  and  hold  lands,  provided,  (if  a 
male,)  within  one  year  after  the  acquisition,  he  declare  his  intention  to 
become  a  citizen,  and  within  twelve  months  after  being  capable  of 
naturalization  become  naturalized.  If  he  die  within  a  year  from  acqui- 
ring the  land,  without  making  such  declaration,  or,  having  made  it, 
within  the  time  allowed  for  naturalization,  without  being  naturalized  ; 
and  make  no  deed  or  devise ;  his  heir  inherits  the  land,  provided  he 
proceeds  as  above.  Where  the  party  is  an  infant,  or  non  compos,  the 
times  above  referred  to  are  reckoned  from  removal  of  such  disability. 
But  no  alien  shall  hold  in  trust  for  another  alien,  or  for  a  foreign  cor- 
poration. Alien  white  females,  marrying  white  citizens,  may  inherit. 
Naturalization  gives  validity  to  prior  acquisitions  of  lands.(3) 

57.  In  Delaware,  an  alien,  after  declaring  his  intention  to  become 
naturalized,  may  take  lands  by  deed  or  will,  and  transmit  them  by 
descent ;  and  resident  aliens  may  take  by  descent.  Descent  may  also 
be  claimed  through  an  alien. (4) 

58.  In  South  Carolina,  the  provisions  are  similar  to  those  in  New 
York.(5) 


(1)  1  K  J.  L.  35  ;  N.  J.  St.  1834,  1835, 
67  ;  Bonaparte «.  The  Camden,  &o.,  1  Baldw. 
216;  N.  J.  St.  1845,  92. 

(2)  Pur.  Dig.  38,  39.  40,  41 ;  Pent).  Stat. 
1836,  1837,  121:  St.  1844.  274.  See  Eu- 
beck  V.  Gardner,  7  Watts,  455. 


(3)  Md.    L.    1825, 
100;  lb.  1814,  79. 

(4)  Dela.  St.  33. 

(5)  2  Kent,  69. 


oh.   66;  lb.   1813,   ob. 


Under  the  act  of  April  2.  1798,  allowing  aliens  to  take  conveyances  of  real  estate,  situated 
in  New  York,  a  release  may  be  executed  by  one  of  several  trustees,  in  a  deed  of  trust,  to 
his  co-trustees,  of  his  estate  and  interest  in  the  trust  property,  although  the  parties  to  such 
release  are  all  aliens.     lb. 

A  statute  provided  and  declared,  that  deeds  and  conveyances  made  in  pursuance  of  a 
former  act.  which  authorized  and  enabled  aliens  to  purchase  and  hold  real  estate  within  the 
State  of  New  York,  should  vest  the  lands  conveyed,  so  far  as  related  to  the  question  of 
alienism  in  the  grantees,  their  heirs  and  assigns,  in  such  manner  as  to  authorize  them,  being 
aliens,  to  give,  devise,  grant,  sell,  and  convey  tlie  same  to  any  other  alien  or  aliens.  Held, 
it  was  the  intention  of  the  legislature  to  remove  the  objection  of  alienism,  in  case  ol  any 
number  or  succession  of  descents  from  one  alien  to  another,  and  also  in  case  of  any  number 
of  grants  or  devises  between  aliens.     lb. 

Held,  also,  the  terms  "  heirs  and  assigns"  were  not  to  be  restricted  to  the  immediate  heirs 
or  assigns,  but  extended  to  aU  persons  who  might  inherit  the  lands,  or  to  whom  they  might 
be  assigned.    Il>. 
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59.  In  Georgia,  where  one  dies  and  leaves  no  heir  who  can  inherit 
his  lands,  because  of  his  or  her  being  an  alien,  the  executor,  &c.,  may 
sell,  and  pay  the  proceeds  to  the  devisees  or  representatives  of  the 
deceased.(l) 

60.  In  relation  to  the  foregoing  subject  it  is  said,  that  no  State  can 
prescribe  terms  of  naturalization  different  from  those  provided  by  Con- 
gress ;  because  one  State  might  thus  give  to  aliens  all  the  privileges  of 
citizenship  in  every  other  ;  the  constitution  provides,  that  the  citizen 
of  one  State  shall  have  the  rights  of  a  citizen  in  the  others.  But  each 
State  has  the  undoubted  right  to  regulate  the  law  of  descent  within 
its  own  limits ;  and,  by  making  aliens  capable  of  inheriting,  it  does  not 
give  them  such  capacity  in  other  States.(2) 

61.  With  regard  to  the  particular  rules  or  canons  of  descent,  it  may 
be  remarked  in  general,  that  in  nothing,  except  the  feudal  tenures,  has 
American  law  departed  so  widely  from  the  common  law  of  England. 
Indeed,  substantially  the  same  reason  explains  both  the  abrogation  of 
the  feudal  system,  and  the  introduction  of  new  rules  of  descent,  in  the 
United  States.  That  reason  is  of  a  political  character  ;  and  equally  so, 
as  applied  to  each  of  the  subjects  in  question.  The  feudal  system  of 
tenures,  and  the  common  law  rules  of  descent,  originating  in  the  feudal 
system,  and  by  which  alorje  it  could  be  perpetuated,  are,  in  the  very 
nature  of  things,  equally  inconsistent  with  a  republican  government; 
for  both  pre-suppose  and  maintain  the  accumulation  of  property  in  a 
few  hands,  while  the  very  corner-stone  of  a  republic  is  the  equal  dis- 
tribution of  property  among  the  mass  of  the  people, 

62.  Chancellor  Kent  lays  down  the  characteristics  of  the  common 
law  rules  of  descent,  as  follows:  preference  of  males  and  their  descend- 
ants, unless  the  estate  came  from  a  female  ancestor;  primogeniture, (a) 
among  males;  that  the  estate  shall  never  lineally  ascend ;  exclusion  of 
the  half-blood  ;  and  succession  per  stirpes.  A  recent  English  statute, 
however,  (3  &  4  Wm.  IV,  c.  106,)  has  greatly  modified  these  ancient 
principles.  By  virtue  of  this  act,  descent  shall  always  be  traced  from 
the  purchaser  of  the  land  ;  and  the  person  last  entitled  shall  be  deemed 
such  purchaser,  unless  he  inherited  the  land,  in  which  case  the  person 
from  whom  he  inherited  shall  be  held  the  purchaser.  Where  a  devise 
is  made  to  the  heir^  he  shall  take  as  devisee,  not  by  inheritance  ;  and  in 
computing  heirship,  the  devisor  shall  be  deemed  the  purchaser  of  the 
estate.  A  brother  or  sister  shall  inherit  through  a  parent.  A  lineal 
ancestor  shall  inherit  before  a  collateral  gelation,  claiming  through  him ; 
thus,  a  father,  before  a  brother.  Paternal  ancestors  and  their  descend- 
ants are  preferred  to  maternal  ancestors  and  their  descendants ;  and 
male  to  female  ancestors.  Half-blood  relations  may  inherit,  next  after 
relations  of  the  whole  blood  in  the  same  degree,  and  their  issue,  where 
the  common  ancestor  is  a  male ;  and  next  after  such  ancestor,  if  a 
female.  (3) 

(1)  Prince,  201.     See  Sta.  1849,  50,  46.       I      (3)  4  Kent,  411-12  and  n. 
(2J  Montgomery  v.  Dorioa,  1  N.  H.  482.      ] 

(a)  Before  the  Revolution,  primogeniture  prevailed  in  many  of  the  States.  In  Rhode 
Island,  till  1770  ;  in  Maryland,  till  1715  ;  in  New  York,  New  Jersey,  Virginia,  the  Carolinas 
and  Georgia,  till  the  Revolution.  In  Massachusetts,  Connecticut  and  Delaware,  the  eldest 
son  had  a  double*  portion.  So,  in  Pennsylvania,  by  an  act  of  1683,  abolishing  primogeniture, 
which  continued  in  force  till  1774. 
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63.  The  method  of  computing  degrees  of  kindred  adopted  in  this 
country,  is  that  of  the  civil  law^V)  except  that  in  North  Carolina  the 
common  law  rule  prevails,  generally,  and  in  New  York  with  respect  to 
the  more  remote  relations. 

64.  The  civil  law  method  of  computing  degrees  of  kindred,  in  case 
of  lineal  relationship,  ascends  or  descends  from  the  intestate  to  the  sup- 
posed heirs,  each  step  making  one  degree  ;  and  the  party  removed  by 
the  fewest  degrees  from  the  intestate  is  the  true  heir.  This  rule  is  of 
course  qualified  by  the  principles  already  stated  as  to  the  right  of  repre- 
sentation, and  the  preference  given  to  the  descending  line.  Thus,  in 
case  of  father  and  grandfather,  the  former  is  related  in  the  first  degree, 
and  the  latter  in  the  second.  The  father,  therefore,  inherits  before  the 
grandfather.  In  case  of  collateral  relationship,  the  degrees  are  reckoned 
by  ascending  from  the  intestate  to  the  common  ancestor  of  himself  and- 
of  the  supposed  heirs,  and  then  descending  to  the  latter,  calling  each 
step  one  degree.  Thus,  supposing  the  claimants  to  be  a  brother  and 
an  uncle ;  in  regard  to  the  former,  the  steps  are,  from  the  intestate  to 
his  father,  who  is  the  common  ancestor  of  brothers,  and  then  from  the 
father  to  the  brother,  which  makes  two  degrees ;  while,  with  regard  to 
the  uncle,  we  ascend  from  the  intestate  to  his  father,  thence  to  his  grand- 
father, who  is  the  common  ancestor  of  uncle  and  nephew,  thence  to  the 
uncle ;  which  makes  three  degrees.  The  brother,  therefore,  inherits 
before  the  uncle.  By  the  common  and  canon  law,  the  rule  as  to  lineal 
relations  is  the  same  with  that  of  the  civil  law  ;  but  in  regard  to  col- 
laterals it  is  different.  In  the  latter  case,  the  degree  of  relationship  is 
reckoned  by  descending  from  the  common  ancestor  to  the  intestate,  and 
the  supposed  heir ;  or,  if  they  are  unequally  removed  from  the  com- 
mon ancestor,  by  descending  to  the  more  remote  of  the  two  parties, 
reckoning  each  step  in  the  descent  as  one  degree  of  relationship.  Thus, 
a  brother  is  related  in  the  first  degree,  being  one  step  removed  from 
the  father,  the  common  ancestor ;  while  a  nephew  is  related  in  the 
second  degree,  because  a  descent  from  the  grandfather,  the  common 
ancestor  to  a  brother,  is  one  degree,  and  from  the  latter  to  the  nephew, 
is  two  degrees. 

65.  The  general  rule  of  descent  in  the  United  States  is,  that  property 
descends  to  the  next  oflcin  to  the  deceased  owner.  From  this  rule  the 
statutes  of  the  several  States  have  occasioned  some  deviations.  But 
these  apply  chiefly  to  the  more  remote  relations.  In  all  the  States, 
children,  or,  if  dead,  their  representatives,  take  in  the  first  instance, 
and  representation  continues  in  the  descending  line  ad  vnfinitwm.  In 
general,  the  father  claims  next,  and  then  the  mother  and  brothers  and 
sisters  in  equal  shares.  This,  however,  is  by  no  means  a  universal  rule. 
The  right  of  representation,  that  is,  the  right  of  lineal  descendants  to 
take  what  their  ancestor  would  have  taken,  does  not  usually  extend, 
with  reference  to  collateral  relatives,  beyond  the  second  degree  of  re- 
lationship, or  beyond  the  children  of  brothers  and  sisters ;  and  where 
there  is  any  deviation  from  this  rule,  it  will  be  particularly  pointed  out 
hereafter.  Thus,  if  there  are  children  of  a  brother  of  the  ancestor,  and 
one  is  dead  and  has  left  children,  these  last  cannot  take,  either  as  next 


(1)  1  N.  C.  Rev.  St.  ;  1   N.  T.  Rev.  St.  1 
753;  Mass.  Rev.  St.  4U;  Del.  St.   316;   lb. 
1843,  489 ;  Hillhouse  v.  Chester,  3  Day,  211  ; 


Mich.  L.  64;  Maine  Rev.  St.  379  ;  Hays  v. 
Thomas  Bre.  136  ;  Verm.  Rev.  St.  292. 
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of  kin,  or  by  representation.  The  surviving  children  of  the  brother 
take  the  whole,  as  next  of  kin.  It  has  already  been  suggested,  that  a 
different  rale  in  regard  to  representation  applies  to  lineal  relations. 
For  example,  suppose  A  to  die,  and  leave  a  son  B,  and  two  grandsons, 
D  and  E,  by  C,  another  son  decensed,  and  two  great  grandsons,  F  and 
Gr,  by  H,  a  deceased  daughter  of  C.  In  this  case,  the  descendants  of  A 
are  in  three  different  degrees  of  consanguinity  ;  viz.,  a  son,  two  grand- 
sons, and  two  great  grandsons.  The  consequence  of  which  is,  that  B, 
the  son,  takes  one-half  the  estate ;  D  and  E,  the  grandsons,  two-thirds 
of  the  other  half;  and  F  and  Gr,  the  great  grandsons,  the  remaining 
third  of  one-half  In  England,  the  rule  of  representation  is  adopted, 
even  where  the  parties  are  related  in  the  same  degree  of  kindred. 
Thus,  if  there  be  two  granddaughters  by  one  daughter  of  the  deceased, 
and  three  granddaughters  by  another ;  the  two  former  take  an  equal 
share  of  the  estate  with  the  three  latter.  It  is  to  be  observed,  that 
where  heirs  take  by  representation  what  a  deceased  ancestor  would 
have  taken,  they  inherit  per  stirpes  ;  but  where  all  the  claimants  are 
related  in  the  same  degree  to  the  intestate,  they  take  per  capi(a.{l){a) 

66.  By  the  English  common  law,  one  related  to  an  intestate  by  the 
half-blood  only  can  never  inherit ;  .upon  the  presumption  that  he  is 
not  of  the  blood  of  the  original  purchaser.  But  the  late  statute  of  de- 
scents (3  &  4  William  IV,  c.  106,)  as  has  been  stated,  greatly  modifies 
this  rule.  And  in  this  country  the  common  law  principle  may  be  re- 
garded as  not  in  force,  though  in  many  of  the  States  some  distinction 
is  preserved  between  the  whole  and  half-blood.  The  ordinance  for 
government  of  the  North  West  Territory  prohibited  any  distinction; 
but  some  of  the  States  formed  from  this  Territory  have  subsequently 
established  one.(2) 

67.  With  regard  to  collateral  relations,  it  is  to  be  observed  that  they 
may  stand  in  the  same  degree  of  relationsliip  to  the  intestate  as  lineal 
relations.  Thus,  a  brother  and  a  grandfather  are  related  in  the  same 
degree.  It  is  the  general  rule  of  American  law,  that  brothers  and  sis- 
ters shall  be  preferred  to  grandparents.  It  has  already  been  seen,  that 
grandchildren  inherit,  not  according  to  their  degree  of  relationship,  but 
as  representing  their  parents,  the  children  of  the  intestate.  The  gen- 
eral language  of  the  American  statutes  of  descent  is,  that  brothers,  &c., 
and  their  descendants,  shall  inherit  before  the  stock  of  grandparents. 

68.  While  the  English  law,  upon  the  principle  already  referred  to  of 
connecting  an  heir  with  the  original  purchaser,  always  prefers  the  pa- 
ternal line  among  collateral  relations,  the  American  law  gives  no  such 
preference  except  to  ancestral  estates,  and  as  to  these  it  stops  at  the 
last  purchaser  in  the  ancestral  line.     Its  general  object  is,  to  continue 

(1)  4  Kent,  391,  392,  n.;  Mattison  v.  Ten-    1  Badg.  &  Dev.  (N.  C.)  160;  Butler  v.  King, 

2  Yerg.   115  ;    Lawson  v.  Perdriaux,  1  McG. 
456;  Maine  Rev.  St.  379;  Verm.  lb.  292. 


field,  3  Beav.  131. 
(2)  4  Kent,  403,  n. ;  Seville  v.  Whedbee, 


(a)  Where  the  surplus  of  an  estate  is  equally  divided  between  "the  heirs  of  A  and  the  heirs 
of  B;"  they  take  per  capita.  Hobbs  v.  Craige,  1  Ired.  332.  Devise  "equally  between  A, 
B  and  0,  and  the  children  of  D,  who  reach  the  age  of  twenty-one  "  Four  children  arrive  at 
that  age.  Held,  they  did  rjot  take  per  capita.  Brett  v.  Horton,  4  Beav.  239.  Devise  to 
the  legal  heirs  of  ttje  testator's  brother  A.  At  the  testator's  decease,  these  heirs  were  six 
of  his  children  Jiving,  eleven  children  of  liis  deceased  daughter  B,  and  three  of  bis  deceased 
son  C.     Held,  the  heirs  of  A  took  per  stirpes.    Daggett  y.  Slack,  8  Met.  450. 
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the  estate  in  the  family  of  the  intestate,  and,  in  effecting  this,  to  pay 
due  regard  to  the  claims  of  the  successive  branches,  and  principally  to 
the  loud  and  paramount  claim  of  proximity  of  blood  to  the  intestate.(l) 

69.  Having  thus  stated  the  general  principles  of  the  American  law 
of  descent,  I  proceed  to  take  a  concise  view  of  the  statutory  provisions 
in  the  several  States.  The  principles  above  mentioned  are,  in  most 
instances,  positively  enacted  ;  but  I  deem  it  unnecessary  to  repeat  them 
in  connection  with  the  several  statutes,  preferring  to  have  it  understood 
that  they  are  in  force,  unless  some  repugnant  provisions  are  expressly 
given. 

70.  In  .Massachusetts  and  Maine,  real  estate  descends  as  follows : 

1.  In  equal  shares  to  children, (a)  and  to  the  issue  of  a  deceased  child; 

2.  If  no  child,  to  all  other  lineal  descendants ;  3.  If  no  issue,  to  the 
father ;  4.  In  equal  shares  to  brothers  and  sisters,  and  the  children  of 
those  deceased,(6)  and  the  mother ;  5.  To  the  mother,  excluding  the 
issue  of  deceased  brothers  or  sisters  ;  6.  To  the  next  of  kin,  preferring, 
however,  those  who  claim  through  an  ancestor  nearest  to  the  intestate. 
Where  one  dies,  leaving  several  children,  or  one  child,  and  the  issue  of 
another,  if  such  surviving  child  die  a  minor  and  unmarried,  the  estate 
which  he  inherited  from  his  parent  descends  equally  to  the  other  child- 
i;en  of  the  same  parent,  and  to  the  issue  of  other  children  deceased,  by 
representation. (c)  In  Massachusetts,  if  all  the  other  children  of  the 
same  parent  are  dead,  the  estate  descends  to  the  issue  of  such  children ; 
equally,  if  related  in  the  same  degree  to  the  intestate  ;  if  not,  by  repre- 
sentation. In  Massachusetts  and  Maine,  where  real  estate  would  other- 
wise escheat  for  want  of  kindred,  the  widow  shall  take  as  heir.(2) 

71.  In  Massachusetts,  brothers  and  sisters  of  the  whole  and  half- 
blood  inherit  equally  ;  upon  the  ground,  that  our  statute  of  distribu- 
tions copied  the  English  act  of  Charles  II,  the  final  construction  of 
which,  after  much  doubt  upon  the  point,  admitted  the  half-blood. (3) 

72.  A  statute  declared,  by  way  of  proviso  to  a  previous  clause,  pass- 
ing the  real  estate  to  the  mother  and  brothers,  &o.,  that  when  a  child 
should  die  h  minor  and  unmarried,  his  share  of  the  inheritance  that  came 


(1)  4  Kent,  405 ;  McGundry  v.  Pinniger,  7 
Eng.  Law  and  Equ.  148. 

(2)  Mass.  Re%'.  St.  413-15;  1  Smith,  157- 
8;  Me.  Rev.  St.  379;  Mass.  Sts.  1849,  514-; 
Maine  lb.  1852,  283. 


(3)  Sheffield  v.  Levering,  12  Mass.  490; 
(Smith  V.  Tracy,  1  Mod.  209;  Karl  &c.  v. 
Norcliff,  1  Vern.  403  ;  Grooke  v.  .Watt,  2, 
124;  Show.  P.  C.  108.) 


(a)  A  married  woman,  seized  of  an  estate  in  fee,  died  intestate  in  1789,  in  Massachusetts, 
while  Slat.  1783,  o.  36,  sec.  1,  was  in  force,  which  entitled  her  oldest  surviving  son  tu  two 
shares  of  her  estate.  Her  husband  rightfully  held  her  estate,  after  her  death,  as  tenant  by 
the  curtesy,  until  his  deaih,  which  was  after  January  1,  1790,  when  by  Stat.  1789,  c.  2,  the 
said  provision  of  Stat.  1783  was  repealed,  and  the  real  estate  of  persons  dying  inte.itate  was 
made  to  descend  in  equal  shares  to  their  children.  Held,  that  the  fee  of  the  intestatn's  real 
estate  vested  in  her  children,  at  her  decease,  in  the  proportions  prescribed  by  Stat.  1783,  o. 
36,  and  that  her  oldest  son,  upon  the  death  of  the  tenant  by  the  curtesy,  was  entitled  to  two 
shares,  and  her  other  cliildren  to  one  share  each.     Miller  v  Miller,  10  Met.  393. 

(6)  In  Maine,  where  one  died  leaving  neither  issue  nor  parents,  hut  a  child  of  one  deceased 
brotlier  and  grandchildren  of  another ;  held,  the  child  should  inherit  alone,  it  being  the  effect 
of  the  statute  to  preclude  all  representation  among  collaterals  beyond  brothers'  and  sisters' 
children.     Quinby  v.  Higgins,  14  Maine,  309. 

But  by  Stat.  1852,  (p.  283,)  the  grandchildren  of  a  brother  or  sister  inherit  in  the  same 
manner  as  the  children  of  such  brother  or  sister,  the  parent  aud  grandparent,  through  whom 
such  property  would  descend,  being  dead. 

(c)  See  Mayo  v.  Boyd,  3  Mass.  13 ;  Buney  t.  Edmands,  15,  291. 
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from  his  father  or  mother,  should  pass  to  the  children,  &c.,  of  such 
father  or  mother,  &c.  Held,  this  proviso  was  not  designed  to  make  a 
rule  for  a  separate  and  distinct  case,  but  only  to  modily  the  rule  men- 
tioned under  certain  circumstances ;  so  that,  upon  the  death  of  a  child 
under  age,  &c.,  before  he  had  legal  power  to  dispose  of  the  land,  or  had 
contracted  new  obligations,  changing  his  relation  to  others,  it  should 
pass  as  if  he  had  died  before  the  intestate,  or  had  never  existed.  The 
object  is  rather  to  give  a  new  destination  to  this  portion  of  the  parent's 
estate,  which  has  failed  to  accomplish  the  design  of  the  legislature  by 
the  premature  death  of  such  child,  than  to  provide  a  new  and  distinct 
rule  of  distribution  for  such  child's  own  estate.  Upon-  these  grounds, 
and  as  the  fair  construction  of  the  words,  share  of  the  inheritance  ;  held, 
the  proviso  does  not  apply  to  real  estate  which  came  ly  devise  to  such 
child  of  the  intestate.(l) 

73.  In  New  Hampshire,  when  a  child  of  one  intestate  or  testate  dies, 
under  twenty-one,  and  unmarried,  the  child's  share  of  the  estate,  though 
its  other  parent  be  living,  descends  to  its  surviving  brothers  and  sisters, 
and  the  lineal  heirs  in  the  descending  line  of  such  of  them  as  are  dead ; 
but,  if  such  child  die  over  twenty-one,  and  unmarried,  such  share 
descends  to  the  mother,  and  any  brother  or  sister,  or  their  heirs,  the 
mother  taking  an  equal  share.(a)  Where  one  dies  after  marriage,  or, 
coming  of  age,  without  descendants,  the  father  inherits ;  then  the  mother 
and  brothers  and  sisters  equally. (2) 

74.  In  New  Hampshire,  under  the  statute  of  descents  of  1789,  copied 
from  the  English  statute  of  distributions,  it  was  held,  that  the  law  never 
looks  to  the  source  whence  the  estate  was  derived,  to  determine  who 
shall  inherit,  except  where  the  statute  makes  it  material. (8) 

75.  In  Connecticut,  lands  descend :  1.  To  childien,  and  such  as  legally 
represent  them,  if  any  are  dead  ;  and  if  a  child  die  under  twen.ty  one, 
and  unmarried,  or  before  any  legal  disposition  of  his  share,  and  unmar- 
ried, such -share  goes  to  the  surviving  children  and  their  representatives. 

2.  Brothers  and  sisters  of  the  whole  blood,  and  their  representatives. 

3.  The  parent  or  parents.  4.  Brothers  and  sisters  of  the  half  blood, 
and  their  representatives.  Then  to  the  next  of  kin,  preferring  the 
whole  blood  of  tqual  degree.  Estate  derived  by  descent,  gift  or  devise 
from  a  relation,  descends  to  brothers  and  sisters,  and  their  representa- 
tives, of  the  blood  of  such  relation  ;  then  to  the  children  of  such  rela- 
tion, and  their  representatives ;  then  to  his  brothers  and  sisters,  and 
their  representatives.(4) 

76.  In  Ehode  Island,  lands  descend  in  equal  portions:  1  To  children, 
or  their  descendants ;  2.  To  the  father ;  3.  To  the  mother,  brothers 
and  sisters,  and  their  descendants  ;  4.  In  equal  moieties  to  paternal  and 
maternal  kindred,  as  follows  ;  the  grandfather,  then  the  grandmother, 

(1)  Nash  V.  Cutler,  16  Pick.  491.  1      (3)  Parker  v.  Nims,  2  N.  H.  460. 

(2)  N.  H.  ReT.  St.  331.  I       (4)  Com.  St,  204-5  ;  lb.  34-5. 


(a)  A  testator  died  in  181t,  leaving  a  daughter,  to  whom  he  devised  land.  She  died  in 
the  year  1826,  leaving  her  mother  and  sister  surviving  her.  Held,  her  property  could  not 
be  regarded  as  a  deceased  child's  share  in  the  estate,  according  to  the  act  of  July  2d,  1822, 
as  the  will  had  taken  effect  before  the  passage  of  the  act,  but  must  be  considered  as  intestate 
estate,  the  disposition  of  which  was  the  same  by  the  act  of  18-2  as  by  that  of  1789,  and 
that  her  mother  was  entitled  to  her  property,  as  her  next  of  kin.  Bell  v.  Scammon,  15 
N.  H.  381. 
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uncles  and  aunts,  on  the  same  side,  and  their  descendants ;  then  to  the 
great  grandfathers,  or  one  of  them,  if  only  one  ;  then  to  the  great  grand- 
mothers, or  one  of  them,  if  only  one,  and  brothers  and  sisters  of  grand- 
parents, and  their  descendants  ;  and  so  on  ;  passing  to  the  nearest  lineal 
male  ancestors,  then  the  lineal  female  ancestors  in  the  same  degree,  and 
their  respective  descendants.  But  no  one,  except  children,  shall  inherit, 
unless  in  being,  and  capable  of  taking  at  the  intestate's  c^eath.  Where 
the  inheritance  is  above  directed  to  go  by  moieties  to  the  paternal  and 
maternal  kindred,  if  there  are  none  on  the  one  part,  the  whole  passes 
to  those  on  the  other ;  if  no  kindred,  to  the  husband  or  wife,  his  or  her 
kindred. (a)  The  descendants  of  one  deceased  inherit  as  he  would  have 
done.  Where  one  dies  without  children,  real  estate  derived  by  descent, 
gift  or  devise,  from  a  relation,  passes  to  the  next  of  kin  of  the  intestate 
of  the  blood  of  such  relation. (1) 

77.  In  Vermont,  by  the  Eevised  Statutes,  for  want  of  children,  or 
their  representatives,  the  widow  takes  one-half  the  estate  in  fee  ;  if  no 
widow,  the  father  inherits ;  then  brothers  and  sisters,  and  the  mother, 
and  their  legal  representatives ;  then  the  next  of  kin,  and  representa- 
tives. And  for  want  of  heirs,  the  widow  takes  the  whole.  If  no  widow, 
the  property  escheats  to  the  town  for  the  benefit  of  schools.(2)(&) 

7y.  In  New  York,  real  estate  descends :  1.  To  lineal  descendants ; 
2.  To  the  father  ;  3.  To  the  mother  ;  4.  To  collateral  relatives,  subject 
to  the  fallowing  conditions.  For  want  of  lawful  descendants,  the 
father  takes,  unless  the  estate  came  to  the  intestate  on  the  part  of  the 
mother.  If  no  father,  or  if  he  cannot  take,  the  mother  takes  for  life, 
and  the  reversion  passes  to  brothers  and  sisters,(c)  and  the  descendants 
of  such  as  are  dead.  If  no  brother  or  sister,  or  their  descendants,  the 
mother  takes  one-half,  if  the  deceased  left  a  widow — if  not,  the  whole. 
If  no  father  or  mother,  capable  of  inheriting,  collateral  relatives  take. 

(1)  R.  I.  L.  222-3.  See  Mowry  v.  Staples,  I  (2)  1  Yerm.  L.  348,  359,  360 ;  Rev.  St.  292. 
1  Ang.  10.  I 

(o)  No  preference  is  given  to  one  line  over  the  other,  as  between  paternal  and  maternal 
kindred,  but  each  moiety  is  distributed  as  a  distinct  estate.     Cozzens  v.  Joslin,  1  R.  I.  122. 

"While  there  is  any  kindred,  however  remote,  on  the  part  of  the  paternal  line,  they  take 
one  moiety  ;  and  the  inheritance,  after  being  once  divided,  cannot  be  reunited  and  descend 
in  one  line,  until  there  ceases  to  be  a  representative  of  the  other.  Cozzens  v.'Joslin,  1  B. 
I.  122. 

(6)  By  act  of  1850,  (p.  8,)  if  an  intestate  leave  no  issue,  his  widow  takes  all  his  estate 
absolutely,  if  it  do  not  exceed  $1,000;  if  it  exceed  that  sum — $1,000,  and  half  the  re- 
mainder— the  other  half  to  descend  as  if  there  were  no  widow.  If  there  is  no  kindred,  the 
wife  takes  the  whole.  If  no  administrator  be  appointed  upon  the  estate  of  a  deceased  per- 
son, his  heirs  may  maintain  ejectment,  for  land  to  which  he  liad  title,  without  an  order  of 
distribution  by  the  Probate  Court.     Buck  v.  Squiers,  22  Yerm.  484. 

The  kindred  of  the  half-blood,  on  the  mother's  side,  inherit  equally,  with  the  kindred  of 
the  whole  blood,  in  the  same  degree.     Hatch  v.  Hatch,  21  Yerm.  450. 

If  a  person  die,  leaving  no  widow,  issue,  father,  mother,  brother,  or  sister,  but  leaving 
children  of  his  deceased  brothers  and  sisters,  and  also  grandchildren  of  deceased  brothers 
and  sisters,  whose  parents  are  also  dead  ;  his  estate  must  be  divided  equally  among  all  the 
children  of  his  deceased  brothers  and  sisters,  to  the  exclusion  of  the  grandchildren.     lb. 

The  term  "  relatives,"  as  used  in  the  fifth  rule  for|the  distribution  of  estates,  (Rev.  Sts.  292,) 
relates  only  to  such  relatives  as  are  specifically  named  in  the  fourth  rule,  and  not  to  the 
words  "representatives  of  any  deceased  brother  and  sister,"  used  in  that  rule.  The  rule 
was  intended  to  apply  only  to  cases  where  some  of  the  brothers  and '  sisters  were  still 
living.    lb. 

(c)  Descent  to  a  brother  is  immediate,  and  not  affected  by  the  alienage  of  the  father.  9^he 
same  rule  applies  between  one  brother  and  the  representatives  of  the  other,  and  between 
the  representatives  of  both.     McGregor  v.  Comstook,  3  Comst.  408. 
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The  rule  of  representation  extends  to  the  descendants  of  brothei's  and 
sisters,  indefinite!)',  if  of  unequal  degree.  For  want  of  tlie  above 
kindred,  the  estate  passes,  if  it  oome  fi-om  the  father :  1.  To  brothers 
and  sisters  of  the  father,  or  those  who  are  living,  and  the  descendants 
of  those  who  are  dead,  or  if  all  are  dead,  to  their  descendants,  in  the 
same  manner  as  if  such  brothers,  &c.,  had  been  the  brothers,  &c.,  of  the 
intestate.  2.  Then  to  the  brothers,  &c.,  of  the  intestate's  mother,  and 
their  descendants,  (as  in  the  last  clause.)  But  if  the  estate  came  on  the 
part  of  the  mother,  the  two  last  degrees  are  reversed.  If  neither  on 
the  part  of  the  father  nor  mother,  these  degrees  share  equally.  The 
whole  blood  and  half-blood  of  the  same  degree,  and  their  descendants, 
inherit  equally  ;  unless  in  case  of  an  estate  which  came  by  descent,  de- 
vise or  gift,  from  an  ancestor,  and  which  does  not  pass  to  any  one  not 
of  his  blood. (1) 

79.  In  New  Jersey,  in  default  of  issue,  a  brother  orsister  of  the  whole 
blood,  or  issue  of  such  brother,  &c.,  and  father ;  the  mother  takes  for 
life,  and  afterwards  such  kindred  as  would  have  inherited,  if  the  intes- 
tate had  left  no  mother.  If  no  mother,  the  brothers 'and  sisters  of  the 
half-blood  inherit;  and,  in  case  of  the  death  of  such  brother,  &c.,  before 
the  intestate,  the  child,  or  children  of  such  brother,  &c.,  take  his  share^ 
and  in  case  of  the  death  of  any  child  of  such  brother,  &c.,  before  the 
intestate,  the  child  or  children  of  such  child  take.  But  where  an  estate 
came  from  an  ancestor  by  descent,  devise  or  gift,  no  one  shall  inherit 
who  is  not  of  the  blood  of  such  ancestor.  Remote  relations,  beyond 
brothers  and  sisters,  and  their  issue,  share  equally,  if  of  equal  degree 
of  kin.  But  no  one  inherits  an  estate  acquired  from  an  ancestor  by 
descent,  devise  or  gift,  unless  of  the  blood  of  such  ancestor;  provided- 
there  is  any  person  of  such  blood  capable  of  inheriting.(2)(a) 

80.  In  Pennsylvania,  for  want  of  issue,  the  widow  takes  one-half  of 
the  real  estate  for  life.  (See  Dower.')  If  no  widow,  nor  issue,  the  father 
and  mother  take  for  life.  Where  there  are  brothers  and  sisters  of  the 
whole  blood,  but  no  children  of  a  deceased  brother,  &c.,  of  the  whole 
blood,  the  brothers  and  sisters  inherit.  On  the  other  hand,  children  of 
one  deceased  of  the  whole  blood  inherit,  where  there  is  no  brother,  &c., 
of  the  whole  bluod.  Where  there  is  neither  brother  nor  sister  of  the 
whole  blood,  nor  any  nephew  or  niece,  the  child  of  such  deceased  bro- 
ther, &c.,  the  next  of  kin  inherit,  being  the  descendants  of  brothers 
and  sfsters  of  the  whole  blood.  In  default  of  brothers,  &c.,  of  the  whole 
blood,  and  their  descendants,  the  estate  descends  to  the  father  .and 
mother,  or  one  of  them,  if  the  other  be  dead.  Then  to  brothers,  &c., 
and  their  issue,  of  the  half-blood.  Then  to  the  next  of  kin.  Where 
an  estate  has  come  by  descent,  devise  or  gift,  from  a  relation  of  the  in- 
testate, it  does  not  pass  to  any  one  not  of  the  blood  of  such  relation.(6) 

(1)  1  N.  Y.  Eev.  St.  751-3.  See  Torrey  v.  I  (2)  N.  J.  L.  1838,  85,  86,  87,  (repeals  Jan. 
Shaw,  3  Kdw.  356. |  29,  1817,  sees  5,  6,  7.) 

-  g  -  — — 

(a)  Lands  escheat,  In  case  of  the  death  of  the  owner,  intestate,  and  without  heirs,  and  the 
title  vests  ia  the  State  instanter ;  so  that  the  Orphans'  Court  has  no  power  to  order  the  same 
to  be  sold  for  payment  of  debts.     Den  v.  O'Hayley,  1  N.  J.  582. 

(6)  SeeBurr  v.  Sim,  1  Whart.  252.  Where  an  intestate  died,  leaving,  as  his  nearest  re- 
latives, brothers  and  sisters  of  the  half-blood  by  the  mother's  side,  and  cousins  who  were 
children  of  deceased  brothers  of  his  father,  the  mother  being  a  descendant  from  the  intestate's 
great-grandfather,  and  the  real  estate  of  the  intestate  having  been  derived  from  his  great- 
grandfather and  his  grandfather ;  held,  the  half-brothers  and  sisters  were  entitled  to  such 
estate  in  equal  portions,  in  preference  to  the  cousins.     Hart's,  &o.,  8  Barr,  82. 
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For  want  of  kindred,  a  husband  or  wife  inherits.  And  whereas  it  is 
intended  that  the  heir  at  common  law  shall  not  take,  to  the  exclusion 
of  others,  rplated  in  equal  degree ;  the  next  of  kin,  except  as  above 
provided,  shall  always  inherit,  without  regard  to  the  relation  from 
whom  the  estate  came.  The  alsove  provisions  apply  to  the  surplus  pro- 
ceeds of  lands  sold  for  payment  of  debts.  Every  heir  must  claim  his 
share  within  seven  years  from  the  death  of  the  intestate,  or,  if  an  in- 
fant, or  feme  covert,  from  removal  of  such  disability  .(l)(a) 

81.  In  Maryland,  estates  descend  to  children  and  their  descendants, 
equally.  Then,  if  the  estate  descended  to  the  intestate  on  the  part  of  the 
father,  to  the  father,  and  if  none  living,  to  brothers  and  sisters  of  the 
blood  of  the  father,  and  their  descendants,  equally  ;(6)  then  to  the  grand- 
father, on  the  part  of  the  father,  or  his  descendants,  equally  ;  and  so  on, 
to  the  next  lineal  male  paternal  ancestor,  or  his  descendants.  If  none, 
to  the  mother  of  the  intestate,  or  her  descendants,  or  the  maternal  an- 
cestors and  their  descendants,  as  above.  And  if  the  estate  descended 
to  the  intestate  on  the  part  of  the  mother,  the  same  order  is  observed, 
with  a  substitution  in  degrees  of  the  maternal  for  the  paternal  relations. 
If  the  estate  came  by  purchase,  it  descends,  for  want  of  children,  &c.,  to 
brothers  and  sisters  of  the  whole  blood,  and  their  descendants ;  then  to 
'those  of  the  half-blood  ;  then  to  the  father  ;  then  to  the  mother  ;  the 
paternal  grandfather,  or  his  descendants;  the  maternal  grandfather,  or 
his  descendants  ;  and  so  on,  alternating  the  next  male  paternal  ancestor, 
and  his  descendants,  and  the  next  male  maternal  ancestor  and  his  de- 
scendants, with  a  preference  to  the  former.  For  want  of  such  kindred, 
to  husband  or  wife,  his  or  her  kindred,  as  in  case  of  purchased  estates; 

(1)  Parke  &  J.  285-8.    See  Maffltw.  Clark,6  "Watts  &  S.  258  ;  Baker  v.  Chalfaiit,  5  'Whart.. 
417. 


(a)  In  Pennsylvania,  a  testator  as  to  real  estate  is  to  be  regarded  as  speaking  in  reference 
to  the  common  law  system  of  descent.  Per  Bell,  J.  George  v.  Morgan,  4  Harris,  95 ; 
Worrall  v.  Morgan.     lb. 

A  remainder  iu  fee,  expectant  upon  a  freehold  estate  acquired  by  purchase,  will  pass  by 
descent  to  the  heirs  of  the  person  seized  in  remainder.  Vanderheyden  v.  Crandall,  2 
Denio,  9. 

Where  real  estate  is  sold,  by  the  committee  of  a  lunatic,  under  the  decree  of  court,  for  the 
payment  of  his  debts,  the  surplus  money,  after  payment  of  such  debts,  still  remains  real 
estate,  and  Is  distributed  as  such  according  to  the  rules  of  descent.  Lloyd  v.  Hart,  2 
Barr,  413. 

By  statute  of  1850,  (p.  581,)  the  widow  or  children  of  one  deceased  insolvent  may  retain 
real  or  personal  estate  to  the  amount  of  three  hundred  dollars 

A  case  stated  between  the  parties  to  an  action  of  ejectment,  alleging  that  the  lineal  and 
collateral  heirs  of  a  deceased  intestate,  the  former  owner  of  the  estate,  became  extinct,  so 
far  as  the  parties  know,  will  support  a  judgment  in  favor  of  one  of  the  parties  as  next  of 
kin  to  the  intestate,  under  the  Pennsylvania  statute  of  descents  of  1833;  without  regard  to 
the  ancestor,  or  other  relative,  from  whom  the  estate  came.     Dowell  v.  Thomas,  1  Harr  41. 

A  testator  devised  property,  in  trust  for  his  daughter  for  life,  and  after  her  death,  in  trust 
for  the  use  of  such  persons  as  she  should  appoint.  The  daughter  devised  the  property  to 
her  brothers  and  sisters,  being  lineal  descendants  of  her  father.  Held,  the  property  passed 
to  her  brothers  and  sisters  by  the  will  of  her  father,  and  was  not  liable  to  taxation  under 
the  act  of  Pennsylvania,  taxing  collateral  inheritances.  The  Commonwealth  v.  Williams,  1 
Harris,  29. 

(6)  The  right  of  representation  does  not  extend  beyond  the  children  of  brothers  and 
sisters.  Hence,  if  the  intestate  leave  an  aunt,  and  also  the  children  of  deceased  uncles  and 
aunts;  the  aunt  takes  the  whole.  Porter  v.  Askew,  11  Gill  &  J.  346.  See  Brown  v.  Ram' 
sey,  1  Gill,  347. 
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and,  if  the  intestate  has  had  more  than  one  husband,  &o.,  all  deceased, 
then  to  their  kindred  equally  (1) 

82.  In  construction  of  this  statute,  it  has  been  held,  Ihat,  as  at  com- 
mon law,  a  descent  to  a  brother  of  a  purchased  estate  is  immediate,  and 
not  from  or  through  the  parents.  (So  the  descent  from  child  to  parent.) 
Hence,  the  statute  has  not  provided  for  the  descent  of  an  estate  which 
came  from  a  brother  or  child  ;  and  such  estate  descends  as  at  common  law. 
But  a  subsequent  case  has  decided,  that  descent  to  a  brother  is  mediute.{2) 

83.  In  the  same  State,  it  is  said  that,  where  a  statute  speaiis  of  one's 
dying  intestate,  it  applies  to  cases  of  a  void  will,  a  will  void  in  part,  and 
a  will  which  gives  the  same  quantity,  quality  and  mode  of  estate,  that 
the  devisee  would  have  taken  without  it.(3) 

8-i.  In  Delaware,  lands  descend  to  children  and  their  issue  ;  then  to 
brothers  and  sisters  of  the  whole  blood,  and  their  issue  ;  then  to  those  of 
the  half  blood,  and  their  issue.  For  want  of  brothers  and  sisters,  and 
their  issue,  to  the  father;  then  to  the  mother;  then  to  the  next  of 
kin,  and  the  lawful  issue  of  the  deceased  next  of  kin.  If  there  be 
no  child  or  lawful  issue  or  a  child,  the  widow  takes  one-half  for 
life  ;  otherwise,  one-third.  If  no  kindred,  she  takes  the  whole.  Prop- 
erty, derived  by  descent  or  devise  from  an  ancestor,  passes  to  broth- 
ers and  sisters,  and  their  issue,  of  the  blood  of  such  ancestor ;  if  none, 
it  passes  like  other  property.  The  issue  of  relations,  in  all  cases,  take 
by  representation.  Collateral  heirs  claiming  through  the  nearest  ances- 
tor are  preferred. (4) 

85.  In  North  Carolina,  inheritances  lineally  descend  to  the  issue  of 
him  who  died  last  actually  or  legally  seized,  forever ;  but  shall  not  line- 
ally ascend,  except  as  afterwards  provided.  Females  and  males  inherit 
equally  ;  also  younger  and  older  children.  The  lineal  descendants  of  a 
person  deceased  represent  their  ancestor,  and  stand  in  his  place.  Fail- 
ing lineal  descendants,  and  where  the  land  has  descended,  or  been  de- 
rived by  gift,  devise  or  settlement,  from  an  ancestor,  to  whom  a  per- 
son thus  advanced  would,  upon  the  ancestor's  death,  have  been  an  heir, 
the  land  descends  to  the  next  collateral  relations  of  the  person  last  seized, 
who  were  of  the  blood  of  such  ancestor.  Failing  lineal  descendants,  and 
where  the  land  has  not  been  transmitted  as  aforesaid,  or  where,  if  it  has, 
the  blood  of  the  ancestor  is  extinct,  the  estate  descends  to  the  next  col- 
lateral relations  of  the  person  last  seized,  whether  of  the  paternal  or 
maternal  line.  The  whole  and  half  blood  collateral  relatives  take  equally. 
Degrees  of  relationship  are  reckoned  as  at  common  law  ;  except,  that 
for  want  of  issue,  brother  or  sister,  or  their  issue,  the  estate  vests,  for 
life,  in  the  parents,  or  that  one  who  is  living,  and,  on  the  death  of  one, 
in  the  survivor,  and  afterwards  is  transmitted  according  tot  he  foregoing 
rules.     For.  want  of  kindred,  the  widow  inherits.(5)(a) 


(1)  Md.  St.  11SG,  ch.  45.     See  8  Gill  &  J.  1. 

(2)  Barriitz  v.  Casey,  7  Cranch,  456  ;  Slew- 
BTt  V.  Jones,  8  Gill  &  J.  1. 

(3)  Medley  v.  Williams,  1  Gill  &  J.  61. 


(4)  Dela.  St.  315-6  ;  St.  1843,  488-9:  Rev. 
Sts.  217. 

(5)  1  N.  C.  Rev.  Rev.  St.  236-7.  See  Bell 
V.  Dozier,  1  Dev.  333 ;  Alston  v.  Alston,  7 
Ired.  172. 


(a)  It  has  been  held,  in  this  State,  that  on  failure  of  lineal  descendants,  an  inheritance,  de- 
scended or  devised  from  a  grandfather,  goes  to  the  next  collateral  relation  of  the  person  last 
seized,  of  the  blood  of  such  ancestor,  though  a  cousin,  rather  than  to  a  half-brother  ex  parte 
maUrna.    Felton  v.  Billups,  2  Dev.  &  B.  308.    In  case  of  an  estate  transmitted  by  descent, 

Vol,  n.  14 
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86.  In  South  Caroliaa,  the  constitution  requires,  that  the  legislature 
shall  abolish  primogeniture,  and  provide  for  the  equal  distribution  of 
estates.(l)  By  the  statute  of  descents,  primogeniture  is  abolished.  Es- 
tates descend  to  children  and  their  descendants,  by  representation, (a) 
(except  one-third  to  the  widow  ;)(i)  then  to  the  father  ;  then  to  the  moth- 
er; then  to  brothers,  &c.,  of  the  whole  blood,  and  their  children; 
then  to  brothers,  &c.,  of  the  half-blood,  and  children  of  those  of  the  whole 
blood,  deceased,  by  representation;  if  no  brother,  &c.,  of  the  half-blood, 
then  to  the  children  of  the  deceased  brother,  &c. ;  if  no  child  of  a  de- 
ceased brother,  &c.,  of  the  whole  blood,  then  to  brothers,  &c.,  of  the 
half-blood  ;  then  to  the  lineal  ancestor  or  ancestors  ;  (in  all  the  above 
cases,  failing  issue,  one-half  to  the  widow,)  then,  two-thirds  to  the  wi- 
dow, and  the  remainder  to  the  next  of  kin.  A  husband  takes  the 
same  share  above  provided  for  the  widow.  By  a  subsequent  act,  if 
one  leave  no  widow  or  lineal  descendants,  the  father  inherits,  or,  if  he 
tion,  sharethe  mother,  brothers  and  sisters  and  their  issue,  by  representa- 
be  dead,  equally.  But  where  there  is  a  mother,  and  also  a  brother  of 
the  half-blood,  the  former  takes  the  whole.(2)(c) 

87.  In  Georgia,  real  estate  and  personal  are  placed  upon  the  same 
footincj.     The  order  of  descent  is  as  follows  :  1.  Children.     2.  Parents, 


(1)  Const.  S.  C.  art.  10,  see.  5  ;  1  Brev. 
Dig.  422-30.  {See  the  notes  to  this  statute, 
for  valuable  exposition  of  its  various  provi- 
sions.  Watson  V.  Hill,  1  McCord,  161 ;    Poaug 


V.  Gadsden,  2  Bay,  293  ;  Roohell  v.  Tompkins, 
1  Strobh.  Equ   114. 
(2)  1  McCord,  456. 


the  blood  of  the  ancestor  who  acquired  it  being  extinct,  if  the  owner  dies  without  issue,  it 
descends  to  his  nearest  collateral  relatives.  Thus,  if  it  canae  from  a  maternal  ancestor,  it 
passes  to  a  half-brother  and  two  sisters  on  the  father's  side.  University  v.  Brown,  1  Ired. 
381.  A  died  in  1111,  leaving  two  sons,  B  and  C,  and  B,  by  the  law  as  it  then  stood,  being 
his  sole  heir.  A  devised  his  property  to  C,  who  died  in  1839.  leaving  a  sister  of  the  whole 
blood,  and  children  of  a  maternal  sister  of  the  half-blood.  Held,  such  children  took  half  the 
estate.  Burgwyn  v.  Devereux,  lb.  583.  The  purchaser  of  land  died  intestate,  leaving  two 
minor  children,  both  of  whom  died  intestate,  without  issue,  and  the  latter  of  them  leaving 
neither  mother,  brother,  nor  sister.  His  guardian  sold  the  laud  under  order  of  court,  during 
his  life.  He  left  a  paternal  grandfather  and  maternal  grandmother,  one  paternal  and  several , 
maternal  aunts,  children  of  tlie  grandmother  by  a  second  marriage.  Held,  the  proceeds  of 
ale,  as  the  land  itself  v/ould  have  gone,  went  next  to  the  paternal  aunt.  Gillespie  v.  Foy,  5 
Ired.  Equ.  280. 

"Where  personal  estate  was  given  to  the  testator's  daughter,  an^,  in  ease  of  her  death  with- 
out children,  tlien  to  the  testator's  next  of  kin,  and  the  daughter  died  in  the  lifetime  of  the 
testator,  leaving  other  children  of  the  testator  surviving,  and  also  grandchildren  o(  the  tes- 
tator, being  the  children  of  another  deceased  child  of  the  testator  ;  held,  that  such  grand- 
children were  not  entitled  to  any  part  of  the  personal  estate,  not  being  the  "  next  of  kin." 
Simmons  v.  Gooding,  5  Ired.  Eq.  382. 

On  the  death  of  a  person  who  had  received  personal  property  from*  the  intestate  estates  of 
his  father  and  sister,  the  latter  of  whom  received  her's  from  her  father,  leaving,  as  his  nearest 
of  kin,  a  paternal  grandfather,  a  paternal  atjd  maternal  grandmother,  one  paternal  aunt,  and 
several  maternal  aunts,  the  children  of  the  grandmother  by  a  second  marriage;  the  grandfather 
and  grandmother  take  equally,  to  the  exclusion  of  the  aunts.  Gillespie  v.  Eoy,  5  Ired. 
Eq.  280. 

(a)  Not  expressed  as  for  life. 

(6)  \{  heirs  take  hy  pmthase,  they  takeper  capita.  Campbell  v.  Wiggins,  Rice,  10.  Grand- 
children take  per  stirpes,  under  the  act  of  1191.     Payne  v.  Harris,  3  Strobh.  Equ.  39. 

(c)  By  a  late  statute,  (1851,  p.  80,)  in  caseof  no  lineal  descendant,  but  a  widow  and  foiher 
or  mother  and  brother  and  sister,  or  brother  or  sister  of  the  whole  blood  ;  the  estate  goes  one 
moietj',  to  the  widow,  the  other  moiety  equally  divided  between  these  before-mentioned, 
or  tile  remainder  of  them,  the  father  being  dead,  children  of  a  deceased  brother  or  sister  ta- 
kitig  by  representation.  Under  the  act  of  December,  1797,  brothers  and  sisters  are  to  be  un- 
derstood aa  those  of  the  whole  Hood. 
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brothers  and  sisters  equally.  3.  Cousins.(a)  If  the  intestate  leave  a 
widow,  and  child  or  children,  they  draw  equal  shares  thereof,  unless 
the  widow  claims  dower,  in  which  case  she  taiies  nothing  further  from 
the  real  estate.  The  lineal  descendants  of  deceased  children  stand  in 
their  place.  If  there  is  a  widow  and  no  child,  or  representative  of  a  child, 
the  widow  takes  one  moiety,  the  next  of  kin  and  their  representatives 
the  other.  If  no  widow,  the  whole  goes  to  the  child  or  children.  If 
no  issue,  the  father,  or,  if  he  be  dead,  the  mother,  takes  like  a  brother 
or  sister;  unless  the  mother  have  intermarried,  in  which  case  she  shall 
not  inherit  to  her  child  dying  without  issue,  unless  it  be  the  last  or  only 
child  ;  but  the  next  of  kin  on  the  side  of  the  father  will  take.  If  one 
die  without  issue,  leaving  brothers  or  sisters  of  the  whole  and  half- 
blood,  such  brothers  and  sisters  in  the  paternal  line  only  inherit 
equally ;  but,  if  there  be  no  brother  or  sister,  or  issue  of  brother  or 
sister,  of  the  whole  or  half-blood,  in  the  maternal  line,  then  those  of 
the  half-blood  and  their  issue  in  the  maternal  line  inherit.(l) 

88.  In  Alabama,  lands  descend :  1.  To  children  and  their  descend- 
ants in  equal  parts — the  descendants  of  the  deceased  child  or  grand- 
child to  have  the  share  of  their  parent  in  equal  parts  among  them. 

2.  Brothers  and  sisters  and  their  descendants,  in  equal  parts — the  de- 
scendants of  a  brother  or  sister  to  have,  in  equal  parts  among  them, 
their  deceased  parent's  share.  3.  If  no  children  or  their  descendants,  no 
brothers  or  sisters  or  descendants  of  them  or  any  of  them,  to  the  father. 
4.  The  toother.  5.  Next  of  kin.  There  shall  be  no  representation 
among  collaterals,  except  with  the  descendants  of  brothers  and  sisters. 
The  whole  blood  take  before  the  half-blood,  in  the  same  degree.  If 
there  are  no  children  or  their  descendants,  the  widow  takes  one-half  of 
the  estate  for  her  dower.  If  there  are  no  brothers  and  sisters  or  their 
descendants,  father  or  mother;  paternal  and  maternal  uncles  and  aunts 
inherit.(2)(6) 

89.  In  Virginia,  for  want  of  issue,  the  father  inherits,  excepting  ma- 
ternal estates,  which  pass  to  the  mother.     In  default  of  the  father,  the 

(1)  Prince,  234;   Ga.  St.  1843,  125-6.  I      (2)  Aik.  Dig.;  Deloney  v.  Walker,  9  Por 

I  497. 

(o)  A  note  to  the  Statute  (Prince,  234,  n.)  arranges  the  degrees  tlins:  1.  Widov?  and  chil- 
dren, or  other  lineal  descendants.  2.  Brothers  and  sisters  of  the  whole  blood,  and  those  of 
the  paternal  half-blood,  (or  children  of  the  father  by  a  former  wife,)  and   their  children. 

3.  Brothers  and  sisters  of  the  maternal  half-blood,  and  their  children  ;  the  father  or  mother  to 
take  with  those  in  the  second  or  third  degree,  (as  stated  in  the  text,)  according  to  circum- 
stances. 4.  First  cousins.  (After  the  fourth  degree,  the  English  or  canonical  mode  of  com- 
putation is  adopted.)  5.  Grandfathers  and  uncles  or  aunts.  6.  Great-grandfathers,  great- 
uncles,  children  and  grandchildren  of  great  uncles;  children  of  first  cousins,  and  grand- 
children of  brotliers,  &o. 

An  intestate  lelt  a  wife  and  no  children,  but  grandchildren,  whose  fathers  died  before  the 
intestate.     Held,  tliey  took  per  stirpes.     Odani  v.  Garuthers,  6  Geo  39. 

(6)  A  mother  died,  leaving  issue  a  child,  after  which  her  fatlier  died  intestate,  and  then 
the  child  died.  Held,  the  liither  inherited  his  child's  portion  of  its  grandfather's  estate. 
Fowler  v.  Trewhit,  10  Ala.  622, 

A  father,  by  a  deed  made  in  "Virginia,  conveyed  certain  slaves  to  his  daughter  A,  and  her 
husband,  during  their  lives,  and  at  their  death  'to  be  returned  and  deMvered  to  the  right 
heirs  of  said  A."  A  and  her  husband  removed  to  Alabama,  and  died  there  witliout  leaving 
children.  Held,  that  the  law  of  Alabama,  and  not  that  of  Virginia,  ascertained  who  were 
the  heirs  of  A.    Price  v.  Tally,  10  Ala.  946. 

A  statute,  giving  an  alien  woman  the  right  to  inherit  from  her  uncle,  also  an  alien,  in  the 
same  manner  as  if  he,  her  mother,  and  herself  were  citizens,  does  not  give  the  capacity  of 
inheritance  to  other  relatives,  who  are  also  aliens.     Congregational,  Ac,  v.  Morris,  8  Ala.  182. 
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mother  and  brothers  and  sisters  share  equally.  Nephews  and  nieces 
take,  in  exclusion  of  uncles  and  aunts.  Collaterals  of  the  half-blood 
take  half  portions.  An  ancestral  estate  passes  exclusively  to  the  blood 
of  the  ancestor,  till  they  are  exhausted.(a)  A  grandmother  is  post- 
poned to  an  aunt,  but  a  grandfather  is  preferred  to  an  uncle  or  aunt. 
In  default  of  nearer  heirs,  the  estate  passes  to  great-grandfathers,  and, 
in  default  of  them,  to  great-grandmothers,  the  brothers  and  sisters  of 
them  respectively,  and  their  descendants.  For  want  of  kindred,  to 
husband  or  wife,  and  their  relations.(i) 

90.  In  Mississippi,  lands  descend  to  children  and  their  descendants ; 
the  descendants  of  a  deceased  child  or  grandchild  taking  the  share  of 
their  parent  in  equal  parts ;  then  to  brothers  and  sisters  and  their  de- 
scendants, the  descendants  of  one  deceased  taking  his  or  her  share ;  for 
want  of  children  or  descendants,  (brothers,  &c.,)(6)  to  the  father ;  then 
to  the  mother ;  then  to  the  next  of  kin.  There  is  no  representation 
among  collaterals,  except  -with  the  descendants  of  brothers  and  sisters. 
Kindred  of  the  whole  blood  are  preferred  to  those  of  the  half-blood  in 
the  same  degree.  There  is  no  other  distinction.  For  want  of  children 
and  their  descendants,  the  widow  has  one-half  for  dower  ;  (whether  for 
life,  qu  f)     If  there  are  no  relations,  a  husband  or  wife  inherits.(2) 

91.  In  Kentucky,  lands  descend  to  children  or  their  descendants; 
the  father  ;  the  mother,  and  brothers  and  sisters,  and  their  descendants. 
Failing  these  relations,  the  estate  is  divided  into  two  moieties,  one  pass- 
ing to  the  paternal,  the  other  to  the  maternal  kindred.  1.  To  the 
grandfather ;  2.  Grandmother,  uncles  and  aunts  on  the  same  side,  and 
their  descendants;  3.  Great-grandfathers,  or  one  of  them,  if  but  one; 
4.  Great-grandmothers  or  mother,  and  brothers  and  sisters  of  grand- 
fathers and  grandmothers,  and  their  descendants — always  passing  to 
the  nearest  lineal  male  ancestors,  and,  for  want  of  them,  to  lineal  female 
ancestors  in  the  same  degree,  and  their  descendants.  For  want  of  pater- 
nal kindred,  the  estate  descends  to  the  maternal,  and  vice  versa.  For 
want  of  kindred,  the  wife  or  husband,  or  their  kindred  inherit.  In  the 
ascending  and  collateral  lines,  the  half-blood  take  half  shares.  If 
there  are  no  whole  blood  relations,  the  half  blood  take  whole  shares, 
but  ascendants  double  portions.'  Where  one  dies  an  infant,  without 
issue,  if  the  estate  came  from  his  father,  it  shall  not  descend  to  the 
mother,  if  the  intestate  leave  a  brother  or  sister,  or  a  brother  or  sister  of 
the  father,  or  a  lineal  descendant  of  either  of  them;  with  a  saving  of 
dower.  So  vice  versa  as  to  the  father,  if  the  estate  came  from  the 
mother ;  with  a  saving  of  curtesy. (3)(c) 


(1)  4  Kent,  392-8,  402-3-4-7.  (See,  for  a 
complete  exposition  of  the  statutory  provi- 
sions, Davis  V.  Howe,  6  Hand.  355.  Also, 
Browne  v.  Turkerville,  2  Call,  390;  Chapman 
V.  Chapman,  1  Munf.  399.) 


(2)  Miaai.  Rev.  0.  41-2.     See  Fatheree  v. 
Fatheree,  "Walk.  311;  Miss.  L.  176,  187. 

(3)  1    Ky.  Rev.   L.   560-1-2;    Shelby  ». 
Shelby,  1  B.  Monr.  270. 


(a)  It  seems,  the  rule  seisina  facit  sti/pitem  is  abolished.     1  Lomax,  594. 

(6)  Not  expressed. 

(c)  This  provision  does  not  apply  to  an  estate,  which  came  to  the  deceased  child  from  its 
maternal  grandfather.  Turner  u.  Patterson,  5  Dana,  297.  See  Grill  v.  Logan,  11  B.  Mon. 
231. 

Heirs  are  entitled  to  the  rents  and  profits  of  the  real  estate  descended,  until  deprived 
thereof  by  a  decree  of  court.     Hobson  v.  Yancey,  2  Gratt.  73. 

By  the  Code,  (p.  516,)  real  estate  descends  in  the  following  order :  To  children  and  their 
descen(iants ;  tather^ mother  and  brothers  and  sisters  and  descendant^;  then  to  be  divided 
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fl2.  In  Tennessee, (a)  the  rule  of  representation  applies  to  collateral 
descendants  more  remote  than  the  children  of  brothers  tind  sisrers.  If 
there  is  no  child,  brother  or  sister,  or  their  lawful  issue,  the  estate  goes 
to  the  parent  from  whom  it  came ;  or,  if  such  parent  be  dead,  to  the 
other  parent.  A  purchased  estate  passes  to  the  father;  if  no  father,  to 
the  mother,  for  lite  ;  then  to  the  heirs  on  the  part  of  the  father ;  and  if 
none,  to  those  on  the  part  of  the  mother.  Lands  inherited  from  the 
father  pass  to  the  collateral  relatives  on  the  father's  side,  not  to  the 
mother  for  life.  Where  an  estate  descended  front  the  part  of  the 
father,  brothers,  i^.,  of  the  half-blood  in  the  paternal  line,  and  their 
issue,  exclude  those  in  the  maternal  line;  and  so  vice  versa,  where  the 
estate  came  by  the  mother.(6)  The  half-blood  share  equally  with  the 
whole  blood.  An  alien  heir,  a  resident  of  the  State  at  the  death  of 
the  ancestor,  shall  hold  and  transmit  the  estate  by  descent,  &o.,  provided 
within  one  year  he  declares  his  intention  to  become  a  citizen.  Where 
real  estate  has  escheated,  an  alien  heir  may  recover  it,  if  there  are  no 
resident  heirs  in  the  United  States.(l) 

93.  If  any  brother  or  sister  have  died  in  the  life  of  the  intestate, 
leaving  issue,  such  issue  shall  represent  their  deceased  parent.  Under 
this  clause,  it  has  been  held,  the  intestate  having  left,  as  her  heirs,  the 
child  of  one  deceased  sister,  and  four  children  of  another  deceased 
sister,  that  the  parties  took  per  stirpes  and  not  per  capita^  notwithstand- 
ing they  were  all  equally  next  of  Mil  to  the  intestate.(2) 

94.  In  Ohio,  ancestral  property  is  that  which  came  from  an  ancestor 
in  consideration  of  blood,  by  descent,  devise  or  gift,  and  for  no  pecu- 
niary equivalent.  For  want  of  children,  property  descends  to  brothers 
and  sisters  and  their  issue — the  ancestral,  to  the  whole  and  half-blood 


(1)  1  Scott,  292,  293,  662  ;  Ten.  St.  1821, 
p.  23;  Sts.  1848,  2fi4 ;  1851-52,  181;  i 
Kent,  394,  n. ;  Roberts  e.  Jackson.  4  Terg. 
308 ;  Uiohol  «.  Dupree,   7  Terg.  415.     See 


Guion  i;.  Buxton,  1  Meigs,  365;   Hoover  v. 
Gregory,  10  Yerg.  444;   2  Humph.  584. 
(2)  Lewis  V.  Claiborne,  5  Terg.  369. 


between  paternal  and  maternal  kindred ;  first,  to  the  grandfather,  grandmother,  uncles  and 
aunts  on  the  same  side,  and  descendants ;  great  grandfathers  or  father;  great-grandmothers 
or  mother,  brothers  and  sisters  of  grandfathers,  grandmothers  and  tlieir  descendants ;  and 
60  on  without  end.  If  no  paternal  kindred,  then  to  the  maternal,  and  the  reverse.  If 
neither,  to  iiusband  or  wife,  if  any,  or  if  dead,  his  or  her  kindred.  Collaterals  of  the  half- 
blood  take  only  half  as  much  as  those  of  the  whole.  If  all  are  of  the-half  blood,  the 
ascending  kindred  to  take  double  portions.  The  division  is  per  capita,  where  all  are  of  the 
.-  ame  degree,  otherwise  per  stirpes.  It  is  no  bar  to  one  claiming  as  heir,  that  one  or  more, 
through  whom  he  claims,  are  aliens.  The  estate  of  a  minor,  derived  by  descent  from  a 
parent;,  shall  pass  to  the  same  brannh. 

In  Texas,  (Sts.  1848)  whereonedies  without  leaving  husband  or  wife,  the  estate  descends  to 
children  and  descendants  j  father  and  mother  equally ;  if  only  father  or  mother,  such  survivor 
takes  one-half,  brothers  and  sisters  the  other,  and  their  descendants,  ifanv;  if  none,  then  the 
whole  passes  to  father  or  mother.  If  no  father  or  mother,  to  brothers  and  sisters.  If  none, 
one  moiety  to  paternal,  the  other  moiety  to  maternal  kindred.  Grandfather  and  grand- 
mother take  in  equal  portions.  If  only  one  is  living,  the  share  of  the  deceased  goes  to  his 
or  her  descendants,  if  any;  if  none,  to  such  surviving  grandfather  or  grandmother.  Where 
there  are  children  or  their  descendants,  a  surviving  husband  or  wife  shall  take  a  life  estate 
in  one-third  of  the  real  estate;  if  no  child,  &o.,  then  one-half  shall  vest  in  the  husband  or 
wife  surviving.  Persons  in  being  only  shall  inherit,  except  children  of  the  deceased.  The 
Jialf-blood  of  collaterals  take  half  as  much  as  the  whole  blood. 

(«/  Previous  to  1796,  in  North  Carolina,  male  relations  were  preferred  to  female  of  the 
same  degree. 

(5)  Where  a  mother  purchased  land,  taking  the  conveyance  to  herself  for  life,  then  to  her 
child;  upon  the  death«of  such  child,  held,  this  was  an  estate  derived  from  the  mother,  and 
passed  to  her;  thus  giving  her  the  fee-simple.     Haj'wood  v.  Moore,  2  Humph.  584. 
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equally,  if  of  the  blood  of  the  intestate's  ancestor — the  non-ancestral, 
to  brothers  and  sisters,  and  their  issue,  of  the  whole  blood,  if  any ;  if 
none,  to  those  of  the  half-blood.  Property  next  descends,  if  ancestral, 
to  the  ancestor  from  whom  it  came  ;  then  to  his  children,  or  their  issue, 
his  brothers  and  sisters  and  their  issue,  brother  sand  sisters  of  the  half- 
blood  of  the  intestate,  and  the  next  of  kin  of  the  intestate,  if  of  the 
blood  of  the  ancestor.  Non-ancestral  .passes  to  the  father,  mother,  or 
next  of  kin.  The  rule  of  representation  applies  only  to  lineal  descend- 
ants, and  the  brot'hers  and  sisters  of  the  intestate,  or  the  ancestor.  For 
want  of  kindred,  the  property  goes  first  to  the  husband  or  wife,  then  to 
the  State.(l)(a) 

95.  In  Illinois,  property  descends,  first  to  children  and  their  descend- 
ants ;  if  none,  and  no  widosv,  to  parents,  brothers  and  sisters,  and  their 
descendants,  each  parent  taking  a  child's  share ;  or,  if  one  be  dead,  the 
survivor  a  double  share.(fe)  If  no  parents,  to  the  brothers  and  sisters 
of  the  intestate,  and  their  descendants ;  if  no  children,  or  their  de- 
scendants, one-half  to  the  widow  in  fee.  If  there  are  none  of  the 
above-named  relatives,  and  no  widow,  then  to  the  next  of  kin,^by  the 
civil  law.  No  representation  is  allowed  beyond  brothers  and  sisters, 
.and  no  distinction  between  the  whole  and  balfblood.  If  a  wife  dies, 
leaving  no  child  or  descendant  of  a  child,  the  husband  inherits  one- 
half  her  estate.(2) 

96.  In  Missouri,  property  descends:  1.  .To  children  or  their  de- 
scendants; 2.  Father,  mother,  brothers  and  sisters,  and  descendants; 

3.  Grandfather,    grandmother,   uncles   and   aunts,    and   descendants; 

4.  Great-grandfathers  and  mothers,  and  brothers  and  sisters  of  grand- 
fathers and  mothers,  and  descendants — passing  to  the  nearest  lineal 
ancestors  and  their  children,  and  their  descendants.  The  limitation  is 
always  "  in  equal  parts."  If  there  are  no  kindred,  the  husband  or 
wife  takes;  if  none,  his  or  her  kindred.  Of  the  ascending  and  colla- 
teral kindred,  the  half-blood  take  only  half  of  a  share  ;  if  none  other,  a 
whole  share.     Ascendants  take  double  portions.(3) 

97.  In  Indiana,  lands  descend  to  children  and  their  descendants; 
then  one-half  to  the  father,  the  ether  to  brothers  and  sisters  or  their 
descendants  ;  or,  if  no  father,  then  to  the  mother,  brothers,  &c. ;  one- 
half  each.  If  no  father  or  mother,  to  the  brothers,  &c. ;  if  no  brothers, 
&c.,  or  their  descendants,  to  the  father ;  if  dead,  to  the  mother.  In 
each  case,  subject  to  the  election  on  the  part  of  the  widow  between  one- 
third  of  the  estate  in  fee,  subject  to  debts,  or  her  dower.  If  the  wife 
has  deceased,  leaving  children  by  a  prior  marriage,  such  children  or 
their  descendants  take  one-third.  Half-brothers,  &c.,  or  their  descend- 
ants, take  half  shares ;  if  there  are  none  of  the  whole  blood,  (such  is 
presumed  to  be  the  meaning,  though  very  inaccurately  expressed,) 


(1)  Walk.  332,  334,  335,  336,  331.     See  6 
Ohio  R.  122. 

(2)  Illin.  Rev.  L.  625  ;  St.  1842-43,  319. 


(3)  Ravensoroft  v.  Shelby,  1  Mis.  694; 
Misso.  St.  222,  223.  See  McReynolds  V. 
Gentry,  14  Mia.  495.J 


(a)  By  statute  of  1 853,  (p.  490,)  land  coming  by  descent  or  the  gift  of  an  ancestor  descends 
to  children;  then  to  the  family  of  such  ancestor,  the  whole  and  half-blood  equally.  If  the 
ancestor  is  dead,  to  his  wife  or  her  husband  for  life.  There  may  be  other  slight  modifica- 
tions of  the  rule  stated  in  the  text. 

(6)  It  has  been  held,  that,  agreeably  to  the  computation  of  the  civil  law,  the  mother  will 
take  in  preference  to  brothers  and  sisters,    ^ays  v.  Thomas,  £re.  13& 
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they  take  the  whole.  Where  there  are  no  issue,  and  an  estate  connes 
to  the  intestate  from  his  father,  his  mother,  or  any  of  her  children  by 
another  marriage,  shall,  if  the  intestate  has  left  a  brother,  sister  or  their 
descendants,  inherit  only  half  the  portions  above  assigned  them  ;  or,  in 
case  of  the  mother,  at  her  option,  the  dower  which  she  may  have 
therein.  So  with  the  father,  vice  versa.  If  there  be  no  issue,  father, 
mother,  brother,  or  sister,  whole  or  half,  or  descendants ;  one-half 
descends  to  the  paternal,  the  other  to  the  maternal  kindred  ;  first  to 
the  grandfather,  then  the  grandmother,  then  uncles  and  aunts  and 
■  their  descendants ;  the  widow  being  entitled  to  two-thirds.  If  the 
wife  be  dead,  leaving  children  by  a  former  marriage,  they  take  one- 
half.  If  no  issue,  father,  &c.,  brother,  &c.,  nor  their  descendants, 
grandfiither,  &c.,  uncles,  &c.,  in  the  paternal  line,  nor  their  descend- 
ants, great-grand  parents  and  great-uncles  and  aunts,  and  their  de- 
scendants, the  estate  allotted  said  line  goes  to  the  widow — if  none,  to 
the  children  of  a  deceased  wife  by  a  former  marriage,  or  other  descend- 
ants. So  with  the  maternal  line.  For  want  of  all  these,  the  property 
escheats.  A  husband  takes  in  fee  the  same  interest  that  his  wife 
would  if  she  survived  him— as  her  heir;  and  also  curtesy  in  the 
residue.(a) 

98.  In  Arkansas,(l)  lands  descend  to  the  father,  mother,  brothers  and 
sisters,  grandfather,  grandmother,  uncles,  aunts  and  descendants,  in 
equal  shares  without  end  ;  passing  to  the  nearest  lineal  ancestor,  and 
his  or  her  children  and  descendants,  equally.  If  no  relations,  the  hus- 
band or  wife  inherits.  The  right  of  representation  seems  to  be  indefi- 
nitely extended.  If  there  are  no  descendants,  and  the  estate  came  from 
the  father,  it  passes  to  him  and  his  heirs ;  if  from  the  mother,  to  her 
and  her  heirs.  If  newly  acquired  by  the  intestate,  to  the  father  for 
life,  then  to  collateral  kindred,  as  above  stated ;  if  no  father,  to  the 
mother  for  life,  then  to  the  collateral  heirs.  If  no  father  or  mother, 
to  brothers,  &c.,  and  their  descendants  from  the  father,  then  from  the 
mother ;  in  case  there  are  no  nearer  kindred.  The  half-blood  inherit, 
as  also  their  descendants,  unless  Mie  estate  is  ancestral.  If  so,  none 
inherit  but  those  of  the  ancestor's  bl^od.  The  common  law  prevails, 
except  so  far  as  hereby  modified. 

98  a.  In  Michigan,  where  one  dies  so?eand  a  minor,  his  brothers  and 
their  representatives,  otherwise  they  take  with  the  mother.(2) 

98  b.  In  W'isconsin,  real  estate  descends  to  children  in  equal  shares, 
or  their  issue  by  right  of  representation.  If  no  child,  to  lineal  descend- 
ants, per  capita,  where  they  are  of  the  same  degree,  otherwise,  per  stirpes, . 
If  no  issue,  then  to  the  widow  for  life,  and  the  father  afterwards ;  if  no 
.widow,  to  the  father;  then  to  brothers  and  sisters,  and  mother;  then 
to  the  next  of  kin  claiming  through  the  nearest  ancestor.  Where  a 
minor  dies  unmarried,  leaving  estate  inherited  from  his  parent,  it  goes 
to  children  of  the  same  parent,  or  to  the  parent  or  issue  of  the  same  pa- 
rent.    The  widow  takes  all,  if  there  are  no  kindred. (3) 

(1)  Ark.  Rev.  St.  328-9-30.  J      (3)  Wis.  Rev.  Sts.  338. 

(2)  Mioh.  L.  64,  6. 


(a)  Brothers  and  sisters  of  the  half  blood  inherited,  under  the  act  of  1818,  as  in  1831,  the 
estate  of  a  deceased  brother,  equally  with  brothers  and  sisters  of  the  whole  blood.  Moore 
V.  Abernathy,  7  Blackf  442. 
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98  c.  In  California,  where  a  husband  or  wife  leaves  one  child,  the  es- 
tate descends  equally  to  such  child,  and  the  surviving  wife  or  husband. 
If  there  are  more  children  than  one,  the  husbandor  wife  takes  one 
third  :  ihe  children  or  grandchildren,  by  representation,  two-thirds.  If 
no  child,  then  to  husband  or  wife,  mother  and  father  equally ;  if  no  hus- 
band or  wife,  to  the  father  alone ;  if  no  father,  to  brothers  and  sisters  and 
nephews  and  nieces,  by  representation.  A  mother  takes  equally  with 
brothers  and  sisters.  If  no  brothers,  &c.,  to  the  mother,  excluding  the 
issue  of  deceased  brothers,  &c.  If  no  husband  or  wife,  father,  mother, 
brother  or  sister,  the  husband  or  wife  takes  all.  Then  the  next  of  kin, 
preferring  those  claiming  through  the  nearest  ancestor.  Where  a  minor 
dies,  who  inherited  from  a  parent,  such  inheritance  goes  to  children  in 
the  same  line,  if  any  ;  otherwise,  to  other  children.  The  civil  law  de- 
grees are  adopted.  The  half-blood  share  equally.  The  provisions  as  to 
husband  and  wife  apply  only  to  separate  property .(1) 

'j8  d.  In  Iowa,  real  e'state  descends  to  children  equally,  or  the  children 
ot  a  deceased  child,  by  representation.  If  no  issue,  half  thq  estate  goes 
to  the  widow,  half  to  the  father  ;  if  no  wife,  the  whole  to  the  father  ; 
if  no  father,  to  the  father's  heirs;  if  no  heir  of  the  father,  to  the  heirs 
of  the  mother  ;  if  none,  to  the  wife  or  her  heirs.  In  default  of  heirs, 
the  property  escheats.  Bastards  inherit  from  and  to  the  father.  The 
father  of  a  bastard  may  recognize,  andth-us  make  the  child  his  heir.  In 
inhei  iting  from  a  bastard,  the  mother  has  preference  to  the  father.(2)(a) 

99.  Chancellor  Kent  says,  that  universally,  in  this  country,  &  posthu- 
mous child  inherits  as  if  born  in  the  parent's  life.(3)(6)  In  Ohio,  IlHn- 
ois,  Massachusetts,  Alabama,  New  Hampshire,  Indiana,  Arkansas,  Vir- 
ginia and  New  Jersey,  it  is  expressly  provided,  that  posthumous  child- 
ren shall  inherit  like  others.  So  in  Tennessee,  unless  either  provided 
for  or  disinherited,  and  not  merely  omitted  in-  the  will.  In  Missouri, 
Ehode  Island,  and  Kentucky,  the  same  principle  is  recognized  by  the 
provision,  that  no  person,  except  children,  shall  inherit,  unless  in  being, 
and  capable  of  inheriting  at  the  death  of  the  intestate.  In  Pennsylva- 
nia and  New  York,  descendants  and  relatives,  begotten  before,  and  born 
after  the  intestate's  death,  inherit  like  others.  (Whether  the  word 
relatives  applies  to  any  but  children,  qu.) 

100.  In  Delaware,  "  an  infant  in  the  mother's  womb  is  regarded  as  a 
living  child  ;"  and  shall  take  by  any  mode  of  transmission,  if  born 
alive ;  if  not,  the  effect  is  the  same,  in  all  respects,  as  if  it  never  ex- 
isted. (4) 


(1)  California  Comp.  Sts.  186. 

(2)  Iowa  Code,  oh.  83. 

(3)  4  Kent,  412;  Walk.  333;  1  K  J.  L. 
392-3,608  ;  Illin.  Rev.  L.  627  ;  Misso.  St. 
223:  Mass.  Rev.  Si.  415;  Aik.  Dig.  449; 
N.   H.  L.  255 ;   R.  I.  L.  223 ;   1  Ky.  Rev.  L. 


561 ;  Parke  k  J.  28'7 ;  1  N.  T.  Bev.  St.  154 ; 
Ind.   Rev.  St.  236;   1  Lorn.  Dig:.  600-1  ;  Ten. 
St.  1836,  250;   Ark.   Rev.  St.  328.     Morrow 
V.  Soott,  7  Geo.  535. 
(4)  Dela.  St.  314-5. 


(a)  With  regard  to  the  lavr  of  descent  generally  in  the  north-western  States,  it  is  to  be 
observed  that  the  ordinance  of  1787  made  the  following  provisions,  to  which  the  laws  of 
these  States  have  since  substantially  conformed:  1.  To  chilflren  and  their  descendants  in 
equnl  parts,  the  descendants  of  a  deceased  child  or  grandchildren  to  take  the  parent's  share 
in  equal  parts;  2.  To  the  next  of  kin  in  equal  degree;  among  collaterals,  the  children  of  a 
deceased  brother  or  sister  to  have  their  parent's  share.  No  distinction  between  the  whole 
and  half-blood;  and  the  widow  to  have  her  third  part  of  the  real  estate  for  life. 

(h)  So  a  da)ise  to  children  gives  such  child  an  equal  share.  Pettway  v.  Powell,  2  DeT. 
&  B.  312. 
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101.  The  principles  contained  in  this  provision  are  thus  distinctly- 
laid  down  in  a  late  case  in  New  York. 

102.  An  unborn  child,  after  conception,  is  considered  to  be  so  far  in 
esse  as  to  take  an  estate,  if  afterwards  born,  or  to  effect  any  other  pur- 
pose beneficial  to  him.  But,  if  born  dead,  or  so  early  after  conception, 
as  to  be  presumed  incapable  of  living,  other  parties  cannot  claim  through 
such  child.  If  born  within  six  months  from  conception,  such  incapaci- 
ty will  be  presumed. (1) 

103.  It  is  the  English  doctrine,  that  a  posthumous  child,  claiming  as 
heir,  is  not  entitled  to  the  intermediate  profits.  It  has  been  seen,  (Vol. 
I,  Remainder,)  that  the  rule  is  different,  where  he  claims  by  remainder. 
In  New  York,  a  posthumous  heir  is  also  entitled  to  the  profits.(2) 

101.  By  the  English  statute  of  distribution,  (22  and  23  Chas.  II,)  it 
is  provided,  in  general,  that  where  a  child  is  advanced  by  the  parent  in 
his  lifetime,  that  is,  where  he  receives  from  the  parent  any  considerable 
gift  or  allowance,  this  amount  shall  be  taken  for  or  deducted  from  his 
share  in  the  inheritance.  This  provision  has  been  substantinlly  re-en- 
acted in  all  or  most  of  the  United  States,  with  slight  local  modifications. 
In  many  of  the  States,  a  child  has  the  privilege  of  throwing  into  the 
common  stock  the  property  he  has  received,  and  thereby  entitling  him- 
self to  an  equal  share  of  the  inheritance.  This  is  called  "  bringing  into 
hotch-pot."  The  principle  of  advancement  is  generally  confined  to  lineal 
descendants.  It  depends  upon  the  joint  consideration  of  the  parent's 
intention,  and  an  equal  provision  for  the  children. (3) 

105.  In  Massachusetts,(a)  an  advancement  in  real  estate  is  treated 
as  part  of  the  real  estate  to  be  divided.  So  with  personal  ;  and  if, 
in  either  case,  it  exceed  the  share  of  real  or  personal  estate  respec- 
tively, which  the  party  would  have  inherited,  lie  is  not  required  to 
refund,  but  receives  somuch  less  from  the  other  part  of  the  estate,  as 
to  equalize  his  share.  A  gift  or  grant  is  an  advancement,  if  so  ex- 
pressed, or  charged  by  the  intestate,  or  acknowledged  by  the  heir,  as 
such,  in  writing;  which  declarations  are  also  conclusive  as  to  the  value. 
The  issue  of  a  deceased  child  are  bound  by  an  advancement  to  him. 
The  same  provisions  are  adopted,  substantially,  in  Maine,  applying  to 
children  and  grandchildren. (4) 

106.  A  debt  due  from  the  heir  to  the  intestate  is  not  an -advancement. 
Nor  a  charge  in  the  form  of  a  book  debt. 

107.  No  interest  is  chargeable  on  an  advancement.(5) 

108.  It  was  formerly  held,  that  the  statutory  formalities  prescribed 
for  an  advancement  were  not  enumerated  for  the  purpose  of  excluding 
others,  bat  only  to  substantiate  certain  evidence  which  might  otherwise 
be  doubtful ;  and  that  an  advancement  might  be  proved,  even  by  pa- 
rol.    But  this  doctrine  has  been  overruled. (6)(6) 


(1)  MargellisD.  Thalhiraer,  2  Paige,  55. 

(2)  4  Kent,  388-9     1  N.  T.  Rev.  St.  754. 

(3)  4  Kent,  417-8;  Barber  v.  Taylor,  9 
Dana,  84 ;  Sherwood  v.  Wooster,  11  Paige,  441. 

(4)  Mhss  R.  St.  414-5  ;  Me.  Rer.St.  380-1. 
(See  17  Mass.  356;  Quarles  v.  Quailes,  4,  680  ; 
Kenney  v.  Tucker,  8,  143 ;  Wtiitman  v.  Hap- 


good,  10,  437  ;  Scott  v.  Scott,  1,  527.) 

(5)  Proctor  v.  Newliall,  17  Mags.  81 ;  Ash- 
ley, &o.,  4  Pick.  21  ;  Osgood  v.  Breed,  17,  356. 

(6)  Quarles  v.  Quarles,  4  Mass  680 ;  Os- 
good V.  Breed,  17,  356  ;  Bullard  v.  Bullard,  6 
Pick.  527;  Ashley,  4,  21;  Bulkeleyu.  Noble, 
2,  337  ;  Barton,  &o.  v.  Rice,  22  Pick.  508. 


(a)  .So  in  Tennessee.     Tenn.  St,  1839-40,  83. 

(6)  In  Pennsylvania,  the  declarations  of  the  parent  at  the  time  of  the  supposed  advance- 
ment, or  the  admissious  of  the  child,  then  or  afterwards,  are  evidence.  Daniel  King,  &c,  6 
Whart.  370. 
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109.  In  Few  Hampshire,  an  advancement  consists  in  a  deed  of  lands, 
expressed  to  be  for  love  or  affection,  or  acknowledged  in  writing  by  the 
heir  as  an  advancement;  or  in  personal  estate,  thus  acknowledged,  or 
charged  in  writing,  or  a  memorandum  made  of  it  by  the  intestate  or  his 
order,  or  delivered  expressly  as  an  advancement  before  two_  witnesses,, 
requested  to  notice  it.  The  advancement  may  be  allowed  in  division 
of  either  real  or  personal  estate.  It  is  made  to  aii  heir,  or  any  one' 
through  whom  he  claims.(l) 

IIU.  In  Rhode  Island,  advancement  consists  in  a  deed  of  gift,  or  the 
delivery  of  a  personal  estate,  to  a  child  or  grandchild;  the  latter  either 
charged,  or  a  memorandum  made  of  it  by  the  intestate  or  his  order,  or 
delivered  expressly  for  the  purpose  before  two  witnesses,  called  upon  to 
notice  it.(2) 

111.  In  Connecticut,  an  advancement  is  to  be  deducted  from  the 
share  of  a  child.(3)  When  a  devise  is  avoided  for  informal  execution  of 
the  will,  if  the  same  will  contains  a  valid  legacy  to  an  heir,  this  is  an 
advancement.(4) 

112.  In  Vermont,  an  advancement  is  either  expressed  as  such,  of 
made  for  love,  &c.,  or  charged  or  aol-cnowledged  in  writing,  or,  if  per- 
sonal estate,  delivered  before  two  witnesses.  A  similar  provision  in 
Michigan. (5) 

113.  In  New  York,  advancement  may  be  made  to  a  child,  and  it  shall 
also  bar  the  descendants  of  such  child.  The  value  is  fixed  by  the  ac- 
knowledgment of  the  child,  if  any  ;  if  not,  it  is  estimated  as  at  the  time 
of  making  the  advancement.(o)  Maintaining  or  educating  a  child,  or 
giving  him  monev,  with  no  view  to  a  portion  or  settlement  in  life,  is  no 
advancement.  (So  in  Ohio  and  Arkansas.)  Every  gift  by  a  parent  to 
a  descendant,  by  virtue  of  a  beneficial  power,  or  power  in  trust,  with  a 
rightof  selei;tion,  is  an  advancement.(6) 

114.  In  New  Jersey  and  Delaware,  an  advancement  consists  in  lands, 
tenements  and  hereditaments,  given  or  aduanced  io  the  iss!(e  of  the  intes- 
tate, in  New  Jersey,  or,  in  Delaware,  purchased  and  paid  for  by"the  in- 
testate. So,  in  Kentucky  and  Ohio,  it  consists  in  real  estate.  In  North 
Carolina,(6)  it  must  be  infe^simph.ij) 

115.  The  principle  of  advancement  is  also  adopted  in  Indiana,(c) 
Michigan,  Illinois,  Missouri, (6)Pennsylvania,  South  Carolina,  Greorgia,(6) 
Tennessee(c?)  and  Maryland.  In  Connecticut,  Illinois,  Missouri,  Ken- 
tucky, Mississippi,  Maryland,  Georgia,  Yirginia,(e)  Tennessee  and  North 


(1)  N.  H.  Rev.  St.  331. 

(2)  R.  I.  L.  226;  lb.  1826,  636. 

(3)  Con.  St.  204. 

(4)  lb,  211-12.     (See  Porter  v.  Collins,  7 
Conn.  1;   Clark  t).  Warner,  6  Conn.  355.) 

(5)  Terra.  Rev.  St.  29:i ;   Mich   L.  66. 

(6)  1  N.  T.  Rev.  St.  754;  "Walk.  334;  4 


Kent,  417-18;  2  N.  T.  Rev.  St.  97.  (See 
Hawley  v.  James,  5  Paige,  318  ;)  Ark.  Rev. 
St.  330. 

(7)  IN.  J.  L.  608  ;  1  Ky.  Rev.  L.  561  ;  1 
K.  C.  Rev.  St.  236 ;  Ohio  St.  254 ;  Dela.  St, 
317-18;  Powell  v.  Powell,  5  Dana,  170; 
Blackerby  v.  Hokon,  lb.  526. 


(d)  So  in  Georgia,  (Prince,  247,)  Michigan  and  Tennessee ;  3  Terg.  112  ;  Tenn.  St.  1839- 
40,  83  ;   Mich.  Rev.  St.  269. 

(6)  Ghildren. 

(c)  Heirs. 

{d)  In  this  State,  the  provision  applies,  where  a  child  or  heir  is  advanced,  or  the  person 
whom  he  represents,  either  by  testamentary  gift,  or  otherwise.  So,  also,  though  a  parent 
disposes  of  the  property  under  a  power  or  trust,  authorizing  him  to  select  among  his  heirS. 
See  Richards  v.  Richards,  11  Humph.  429. 


CHAP.  LXXVII.]  DESCENT.  219 

Carolina,  the  common  law  term  of  hotch-pot  is  retained,  and  the  rule, 
whereby  a  child  advanced  may  turn- in  the  property  given  him  to  the 
common  stock,  and  then  take  his  share  by  descent.("l) 

116.  In  Penn.sylvania,  advancement  may  be  proved  by  book  entries, 
though  the  child  has  no  knowledge  of  them.  In  case  of  intestacy,  ad- 
vancements must  be  brought  into  hotch-pot.  But  if  there  is  a  will,  sub- 
sequent to  the  advancements,  this  is  to  determine  the  party's  intention  ; 
and  other  evidence  is  also  rtdmissible.(2) 

117.  In  England,  the  doctrine  of  advancement  applies  only  to  the 
case  of  entire  intestacy:  not  where  there  is  a  will,  and  a  surplus  undis- 
posed of.  Chancellor  Kent  suggests  a  query,  whether  the  same  con- 
struction is  to  be  given  to  the  Kevised  Statutes  of  New  York  upon  this 
subject.(3) 

118.  In  Tennessee,  an  advancement  may  consist  of  property  pur- 
chased by  the  parent,  but  directly  conveyed  to  the  child. 

119.  In  the  same  State,  a  statute  of  1784  provided  for  an  advance- 
ment, as  "  lands  settled  on  him  or  her  by  the  deceased  parent."  A  tes- 
tator devised  all  his  lands  to  his  younger  set  of  children,  and  after  the 
date  of  the  will  acquired  other  lands.  Held,  the  devisees  could  claim  no 
part  of  the  latter,  without  bringing  into  hotch-pot  the  lands  devised  to 
them  ;  the  act  being  applicable  to  a  provision  by  will.(4)(a) 


(1)  Ind.  Rev.  St.  238;  Walk.  334;  Illin. 
Rev.  L.  626 ;  Misso.  St.  223  ;  1  Ky.  Rev.  L. 
561;  2,  1071;  Md.  L.  747;  Prince,  247; 
Burton  «.  Dickinson,  3  Yerg.  112;  Md.  St. 
1798,  cli.  101  ;  Willson  v.  Jameson,  3  G.  & 
John.  442 ;  Musaelmau,  5  Watts,  9  ;  Hoak  v. 
Hoak,  lb.  80  ;  Porter  v.  Collins,  7  Conn.  1 ;  1  i 
Tir.  Rev.  C.  357-82;  Missi.  Rev.  0.  42; 
Daniel  Kinp,  6  Wliaf.  370  ;  Lentz  v.  Hertzag, 
4  Whar.  520  ;  Leverrig  v.  Rittenhouse,  lb. 
1 30 ;  Haverstock  v.  Sarbach,  2  W.  &,  Serg. 
390 ;  Green  v.  Howell,  6,  203  ;  Barber  1J.  Tay- 


lor, 9  Dana,  85  ;  Nelson  v.  Brush,  lb.  104; 
N.  0.  Stat.  1844-45,  75.  76.  See  Baiiton  v. 
Campbell,  9B.  Mon.  587  ;  Toungblood u  Nor- 
ton, 1  Strobh.  Equ.  122. 

(2)  Hengst's  Estate.  6  Watts,  86;  Watson 
V.  Watson,  lb.  254.     (See  lb.  309.) 

(3)  Walton  v.  Walton,  14  Tea.  323;  4 
Kent,  419,  n. ;  Hawley  v.  James. 

(4)  Haywood  v.  Moore,  2  Humph.  588  ; 
Sturdevant  v.  Goodrich,  3  Yerg.  95  ;  2  lb. 
135.      Gonira,  9  Tes.  425;   18,  494. 


(a)  The  subject  of  advancement,  in  case  of  a  will,  ■w^ll  be  more  particularly  considered 
hereafter.     (See  Devise.) 

The  following  somewhat  miscellaneous  cases  upon  this  subject,  have  arisen  in  the  courts 
of  the  several  States. 

In  New  Jersey,  a  note  given  by  a  son  to  a  father,  is  not  of  Itself  evidence  of  an  ad- 
vancement.    Batton  V.  Allen,  1  Halst.  Ch.  99. 

A  father  recovered  a  judgment  against  his  son,  and  put  the  execution  in  thS  hands  of  the 
sheriflf.  The  son  died,  and  the  father  wrote  an  order  on  the  execution,  discharging  the 
sheriff  from  all  liability  thereon,  "  the  defendant  being  dead,  and  no  further  proceeding  re- 
quired on  the  same,"  and  afterwards  died  intestate,  leaving  a  balance  of  personal  estate  for 
distribution,  and  six  children.  Three  children  of  the  deceased  son  survived  the  father.  Held, 
the  debt  of  the  son  was  not  discharged;  that  the  debt,  with  interest,  should  be  added  to 
the  .said  balance,  and  one-seventh  of  the  whole  sura  decreed  to  each  of  the  six  surviving 
children  ;  and  that  the  amount  of  the  debt  should  make  part  of  the  seventh,  to  be  distributed 
among  the  children  of  the  deceased  son.     Batton  v.  Allen,  1  Halst.  Ch.  99. 

In  Pennsylvania,  a  testatrix  bequeathed  one-fourth  of  the  residue  of  her  estate  to  the 
separate  use  of  her  daughter  A,  and  directed  that  all  gifts  and  advances  to  any  of  her  chil- 
dren should  be  deducted  from  their  shares.  She  had  previously  loaned  A's  husband  certain 
moneys,  for  a  part  of  which  a  surety  was  liable.  She  had,  also,  after  the  date  of  lier  will, 
accepted  a  dividendunder  a  priorassignmentfurcreditorsby  A's  husband.  Held,  the  mount 
of  this  indebtedness  was  not  to  be  deducted  from  A's  legacy,  although  the  testatrix  had 
made  no  advances  to  her  children,  other  than  these  loans,  and  one  of  a  like  nature.  Sea- 
grist's  Appeal,  10  Barr,  424. 

In  South  Carolina,  although  a  parent  is  entitled  to  the  services  of  his  children  while  under 
age,  he  may  waive  his  right,  and  make  their  services  the  consideration  of  a  contract,  and 
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120.  In  making  allowance  for  an  advancement,  improvements  made 
upon  the  land  by  the  heir  are  not  taken  into  the  estimate.(l) 

(1)  Powell  V.  Powell,  9  Dana,  IJ. 


may  give  property  bona  fide,  in  the  performance  of  such  obligation,  without  the  other  chil- 
dren being  entitled  to  consider  it  as  an  advancement.     Murrel  v.  Murrel,  5  Strobh.  Equ.  146. 

"V^here  elder  sons  had  worked  diligently  and  faithfully  for  their  father  when  poor,  and  thus 
assisted  in  laying  the  foundation  of  his  estate,  and  he  expressed  his  intention  to  give  them 
more  than  a  child's  share,  in  remuneration  ot  their  services,  conveyed  to  them  certain  lands, 
and  afterwards  declared  he  had  fulfilled  his  intentions ;  these  conveyances  were  held  not  to 
be  advancements.     Murrel  v.  Murrel,  2  Strobh.  Eq  148. 

Ill  Georgia,  a  widow  is  not  entitled  to  have  advancements,  made  by  the  intestate  to  his 
children,  brought  into  hotch-pot  for  her  benefit.     Beavora  v.  Winn,  9  Geo.  189. 

The  son  of  a  woman,  who  was  the  first  wife  of  a  man,  who  was  twice  married,  claimed 
certain  slaves,  which  had  come  to  his  mother  from  her  father,  which  her  husband  had  de- 
vised to  cliildren  of  his  second  marriage,  and  which  had  been  in  possession  of  the  devisees 
for  ten  years  after  the  death  of  their  testator.  Held,  he  was  not  entitled  to  the  slaves  as 
heir  of  his  mother.     Cargile  v.  Harrison,  9  B.  Mon.  518. 

A  the  owner  of  certain  land,,  divided  it  into  two  pans,  averring  that  it  was  intended  for 
his  two  sons,  B  and  C.  B  entered  on  his  part,  and  soon  died,  leaving  two  children,  D  and 
E,  and  a  widow,  the  daughter  of  P.  D  died  in  infancy,  unmarried,  his  sisterE  and  his 
mother  having  died  before.  E  filed  a  bill  against  the  heirs  of  A,  claiming  one-half  of  D's 
land  as  his  maternal  grandfather,  and  alleging  that  A's  widow  was  entitled  to  tlie  other  half. 
Held,  as  to  one-half  of  D's  land,  he  derived  title  to  it  by  descent  from  his  sister  and  mother, 
and  therefore  P  was  not  excluded  by  the  fifth  section  of  the  Statute  of  Kentucky,  ot  1791; 
as  to  the  other  half,  as  B  liad  no  title  beyond  an  equitable  right  to  a  deed  from  A,  D's  title 
■was  derived  by  descent  from  A,  his  grandfather,  and  therefore  P,  as  his  maternal  grand- 
father, was  entitled  to  a  moiety  of  the  lands  of  which  D  died  possessed.  Wells  v.  Head,  12 
B,  Mon.  166. 

In  Alabama,  when  advancements  to  children  by  a  father  are  brought  into  hotch-pot  by 
them,  the  widow  of  the  father  will  not  be  entitled  to  the  benefit  of  them.  Logan  v.  Logan, 
13  Ala,  653. 

And  where  the  decree  of  the  Orphans'  Court  gives  such  benefit  to  her,  and  this  appears  on 
the  decree  itself;  the  appellate  court  will  revise  the  error,  although  no  formal  objection  was 
taken  below.     lb. 

The  law  of  Ohio  regulating  descents  and  the  distribution  of  personal  estates  provides  for 
advancements  as  to  real,  but  not  as  to  personal,  estates.     Putnam  v.  Putnam,  18  Ohio,  34T. 

Where  a  father  purchases  and  pays  for  land,  and  directs  the  conveyance  to  be  made  to  one 
pf  his  children,  the  presumption  of  law  is,  that  it  is  intended  as  an  advancement;  but  this 
presumption  may  be  rebutted  by  proof.     Tremper  v.  Barton,  18  Ohio,  418. 

Where  a  father  gave  to  his  son<a  remainder  in  a  negro,  after  the  expiration  of  his  own 
life  estate,  and  afterwards  conveyed  lands  and  negroes  to  his  son,  in  trust,  to  be  divided 
among  liia  heirs  and  distributees  after  his  death;  held,  an  advancement.  B,aiford  v.  Raiford, 
6  Ired.  Eq,  490. 

A  father  made  an  advancement  to  one  of  his  sons,  and  took  from  him  a  covenant,  "  that 
he  would  pay  to  his  brothers  and  sisters,  on  a  final  settlement  of  Ms  father's  estate,  without 
interest,  whatever  sum  or  sums  of  money  he  had  received,  if  above  his  ratable  part  of  said 
estate."  Afterwards,  the  lather  borrowed  a  sum  of  money  from  his  son,  not  equal  to  the 
amount  advanced,  and  gave  his  bond  for  it.  Held,  that  the  brothers  and  sisters  not  ad- 
vanced had  no  right  to  restrain  the  collection  of  this  bond.     Webb  v.  Lyon,  5  Ired.  Kq.  67. 

Where  negroes  were  delivered  by  a  parent  to  a  son-in-law,  at  the  time  of  his  marriage, 
and  the  son-in-law  afterwards,  in  the  lifetime  of  the  parent,  sold  them;  held,  they  were  still 
to  be  considered  as  a  gift,  and  that  the  advancement  was  to  be  valued  at  the  time  of  the 
delivery.     Hicks  v.  Forrest,  6  Ired.  Eq.  528. 

Where  there  is  a  will,  and  an  undisposed-of  residue,  iu  the  division  of  that  residue  among 
the  next  of  kin,  nothing  advanced  by  the  testator  in  his  hfetime,  nor  bequeathed  iu  the  will, 
is  to  he  brought  into  hotci.pot      Donnell  v.  Mateer,  5  Ired.  Eq.  1. 

Where  a  father  makes  an  advancement  of  a  slave  to  his  sou,  and  dies  intestate,  and  the 
slave  has  died  in  the  lifetime  of  the  father,  the  son  must  be  charged  with  the  slave.  Walton 
V.  Walton,  7. Ired.  Eq,  138. 

A  father  put  a  slave  into  the  possession  of  his  son,  not  as  an  advancement,  but  as  a  loan. 
The  slave  remained  several  years  in  the  possession  of  the  son,  witliout  any  claim  on  the  part 
of  the  father,  and  then  died,  and  the  father  died,  intestate.  Held,  the  slave  was  not  an  ad- 
vancement, but  that  the  value  of  the  hire  of  the  slave,  while  it  was  in  the  son's  possession, 
was  an  advancement.     Hanner  v.  Winburn,  7  Ired.  142. 
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A  father  sold  to  one  of  his  sons  a  tract  of  land,  and  took  his  bonds  for  the  purohase- 
money.  Afterwards,  he  surrendered  one  of  the  bonds  to  his  son,  and  then  died  intestate. 
Hold,  the  amount  of  the  bond  so  surrendered  was  an  advancement  to  the  son.     lb. 

In  the  case  of  advancements,  in  North  Carolina,  interest  should  not  be  calculated  on  them 
from  the  time. of  the  testator's  death,  as  the  administrator  is  not  chargeable  with  interest 
on  the  assets,  until  two  years  after  that  period.     lb. 

A  died,  intestate,  in  1848,  leaving  a  widow  and  six  children,  B,  a  son,  and  C,  D,  E,  F,  and 
Gr,  daughters.  Three  other  daughters  (H,  I  and  K,)  died  in  his  lifetime,  each  of  whom  left 
children,  surviving  A.  A,  in  his  lifetime,  gave  and  conveyed  to  B  two  slaves,  and  a  tract 
of  land  in  fee.  The  slaves  were  of  less  value  than  one-tenth  part  of  his  personal  estate,  but 
they  and  the  land  together  exceeded  one-ninth  of  the  whole  estate,  real  and  personal.  A 
also,  by  deed,  conveyed  certain  slaves  to  his  daughters.  He  also  put  other  slaves,  without 
conveying  them,  in  possession  of  H,  I,  and  K,  and  after  their  death,  conveyed  them  to  their 
children  respectively.  There  was  a  surplus  of  money  and  slaves  remaining  for  distribution. 
Held,  the  grandchildren,  talcing  in  right  of  their. mothers,  were  not  bound  to  bring  into 
hotch-pot  the  slaves  put  in  possession  of,  but  not  conveyed  to  their  mothers,  but  conveyed  to 
themselves,  but  that  they  were  bound  to  bring  in  those  convoyed  to  their  mother  respectively; 
that  the  statute  of  distributions  of  North  Carolina,  was  restricted  to  gifts  from  a  parent  to 
a  child,  and  did  not  include  donations  to  grandchildren.    Headen  v.  Headen,  T  Ired.  Eq.  159. 

Held,  also,  under  the  act  of  1844,  c.  51,  in  the  distribution  of  the  personal  estate  of  an 
intestate  among  his  children,  or  tliose  who  represent  them,  advancements  made  to  one  of 
tlie  oliildren,  of  real  as  well  as  of  personal  property,  were  to  be  brought  by  such  child  into 
hotch-pot,  even  where  the  intestate  has  not  died  seized  of  any  real  estate ;  and  that  in  this 
case,  B,  haying  received  in  real  and  personal  property  more  in  value  than  his  share  of  the 
personal  estate  remaining  for  distribution,  was  entitled  to  claim  nothing  more.     lb. 

Held,  also,  that  though  the  widow  was  entitled  to  the  benefit  of  advancements  of  person- 
alty, made  to  the  children^  yet  she  was  not  entitled  to  any  benefit  from  advancements  of 
real  property.     lb. 

Held,  therefore,  that,  in  this  case,  the  widow's  share  was  to  be  first  ascertained,  upon  the 
basis  of  a  division  of  the  persorjalty,  by  itself,  (including  partial  advancements)  between  her 
and  all  the  children,  under  the  act  of  1784;  and,  after  tailing  out  her  share,  that  the  remain- 
ing fund  was  divisible  among  the  other  eight  children,  or  such  of  them  as  were  not  fully 
advanced,  and  their  representatives,    lb. 
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1.  General  remarks. 

2.  Partition  in  New  England. 
15.  lu  tbe  Middle  States. 


26.  Partition  in  the  Southern  States. 

27.  In  the  Western  States. 


■  1.  In  this  country,  where  real  estate  generally  passes,  upon  the  death 
of  an  ancestor,  to  more  persdns  than  one,  the  mode  of  partition  among 
heirs  is  a  matter  of  considerable  importance.  The  subject  of  partition, 
in  case  of  joint  tenancy,  &c.,  has  been  already  considered  in  connection 
with  that  particular  modification  of  estate,  (vol.  I,  ch.  55  ;)  and,  as  the 
distinction  between  co-parcenary  and  tenancy  in  common  is  virtually 
abolished  in  the  United  States,  the  statutory  provisions,  heretofore  re- 
ferred to,  are  probably  as  applicable,  in  general,  to  parties  owning  in 
common  hy  descent,  as  to  those  thus  owning  by  purchase.  Additional  modes 
of  partition,  however,  are  usually  provided  in  the  former  case,  in  con- 
nection with  the  settlement  of  the  estates  of  deceased  persons  by  the 
probate  courts  ;  and  these  require  a  brief,  separate  notice. 

2:  In  Massachusetts,  co-parceners  may  have  partition  in  the  common 
law  courts;  which,  after  proceedings  once  commenced  therein,  shall  re- 
tain jurisdiction  of  the  case.  Partition  may  also  be  made,  on  petition, 
by  the  Probate  Court,  through  commissioners,  among  heirs  or  devisees, 
and  those  claiming  under  them,  after  public  notice  to  parties  interested. 
The  proceedings  are  to  be  the  same  as  in  case  of  partition  by  a  com- 
mon law  court,  unless  otherwise  directed.  A  guardian  is  appointed  for 
an  infant  or  insane  person.  If  an  heir  is  the  applicant,  partition  is 
made  of  all  descended  land  which  he,  or  any  one  else  interested,  re- 
quires; if  a  devisee,  of  all  which  he  holds  jointly  with  others  claiming 
under  ihe  testator,  and  which  he  or  any  other  devisee  requires  to  have 
included.  The  same  rule  applies,  where  one  holding  under  an  heir  or 
devisee  is  the  applicant.  Partition  is  made  among  all  the  owners,  unless 
a  part  consent  otherw'ise.  If  any  portion  of  the  property  cannot  be 
divided  without  great  inconvenience,  the  whole  may  be  set  off  to  one 
or  more,  (males  being  preferred  to  females,  and  elder  to  younger  sons,) 
he  or  they  paying  an  equivalent;  till  which  payment,  the  partition 
shall  not  be  established.  The  return  is  recorded.  Tbe  expenses  are 
shared  by  the  parties  according  to  their  interests,  and  execution  may 
issue  to  recover  them.  No  partition  shall  be  made,  where  the  shares  of 
the  parties  are  in  dispute  between  them,  or  seem  uncertain,  depending 
on  tbe  construction  of  any  instrument,  or  other  questions  proper  for  a 
common  law  court.  Where  the  deceased  held  in  common,  his  estate 
may  be  divided  from  that  of  his  co-tenant,  before  partition  is  made' 
among  heirs,  &c. ;  special  notice  being  first  given  to  such  co-tenant,  and 
proceediflgs  suspended  in  case  of  his  absence.  Partition  is  binding  on 
heirs  and  devisees  and  those  claiming  under  them;  and  on  all  who  liave 
appeared  and  answered,  or  assented  to  the  proceedings,  or  have  been 
duly  notified ;  but  upon  no  others.     Title  under  such  partition  shall  be 
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held  apparently  good,  so  as  to  give  one  a  claim  for  improvements,  if 
evicted.(l) 

3.  The  Probate  Court  may  also  make  partition  of  lands  held  by  ex- 
ecutors, by  virtue  of  a  mortgage  to  the  deceased,  or  the  levy  of  an 
execution  for  a  debt  due  him. (2) 

4.  It  has  been  held,  in  construction  of  former  and  similar  statutes 
upon  this  subject,  that  the  Court  of  Probate  has  no  authority  to  appoint 
commissioners  to  make  partition,  pending  a  petition  for  partition,  insti- 
tuted by  some  of  the  heirs,  and  an  action  by  the  widow  for  her  dower.(3) 
(This  principle  is  now  subtantially  enacted.) 

5.  Also,  that  the  reversion  of  the  widow's  dower  cannot  be  assigned 
exclusively  to  one  heir.  Chiefly  upon  the  grounds,  that  the  statute 
authorized  such  assignment  only  of  the  estate  belonging  to  the  intestate; 
"whereas  the  reversion  of  the  dower  is  an  estate  created  by  the  distribution 
itself;  and  that  the  act  provides  for  a  division  of  the  widow's  dower  at 
the  expiration  of  the  ferm.(4)(a) 

6.  It  seems,  a  judge  of  probate  cannot  order  partition  among  devi- 
sees of  a  remainder.  Of  a  contingent  remainder  he  certainly  cannot 
order  partition.  The  statute  contemplates,  that  the  whole  estate  in  the 
land  which  is  the  subject  of  partition  be  divided  ;  and  that  all  parties 
in  interest  be  notified  of,  and  bound  by,  the  proceedings,  and  pay  their 
shares  of  the  expenses.  But  in  case  of  such  remainder,  the  whole  can- 
not be  divided,  for  a  part,  perhaps,  has  not  vested  in  any  sense;  or,  if 
it  is  divided  among  tiiose  who  are  interested  and  now  living,  there  will 
be  nothing  left  for  future  born  children.  So  in  a  case  where  a  division 
is  impracticable,  and  money  to  be  paid,  there  would  be  no  party  who 
could  righttully  receive  it.  No  process  is  provided  for  securing  it  to 
the  future  children,  even  if  their  proportions  could  be  ascertained.  But 
it  is  conclusive  upon  the  point,  that  such  proportions  could  not  be 
ascertained,  and  the  statute  expressly  prohibits  partition  in  such 
cases.(5)(i) 

7.  In  Maine,  the  same  leading  provisions  are  enacted  as  in  Massa- 
chusetts. No  petition  is  required  ;  and  where  division  is  inconvenient, 
the  whole  may  be  assigned  to  one  or  more,  preferring  males  to  females, 
and  older  to  younger  heirs.  No  conveyance  by  an  heir,  &c.,  shall  pre- 
clude the  Probate  Court  from  making  partition. (c)  A  reversion  or  re- 
mainder expectant  upon  dower  may  be  divided,  either  with  the  other 
estate,  unless  in  case  of  dispute  or  uncertainty,  or  at  the  termination  of 


(1)  Rev.  St.  618,  624^-7  ;  St.  1838,  63. 

(2)  lb.  430. 

(3J  Stearns  v.  Stearns,  16  Mass.  167. 


(4)  Sumner  v.  Parker,  7  Mass.  79. 

(5)  "Wainwright  v.  Dorr,  13  Pick.  333. 


(a)  Whether,  under -the  Revised  Statutes,  this  decision  Is  in  force,  qu.  1  A  statute  subse- 
quent to  the  decision  authorized  partition  of  the  reversion  expectant  upon  dower. 

(6)  By  St.  18:3,  959,  a  guardian  may  be  appointed  to  represent  any  person  interested, 
who  is  not  in  being. 

(c)  The  same  provision  was  contained  in  a  former  act  in  Massachusetts ;  and  it  was  con- 
strued to  mean,  not  that  partition  should  be  made  in  part  to  an  heir,  i;o,,  although  he  had 
conveyed  his  interest,  but  merely  that  such  conveyance  should  not  take  away  the  court's 
jurisdiction,  and  that  the  grantee  should  stand  in  the  place  of  such  heir.  Pond  v.  Pond,  13 
Mass.  413;  17,  90. 

In  Maine,  if  there  has  been  an  execution  sale  of  an  heir's  interest,  partition  shall  enure  to 
the  vendee's  benefit.  Rev.  St.  449.  If  such  interest  has  been  attached,  any  money,  ordered 
to  be  paid  to  the  heir,  shall  be  paid  to  the  officer.     lb. 
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the  widow's  estate.  Where  the  estate  is  solvent,  and  has  a  claim  against 
one  of  the  heirs,  this  constitutes  a  lien  upon  his  share,  prior  to  an  at- 
tachment for  any  other  debt.  The  administrator  is  required  to  secure 
such  claim  by  an  attachment.(l)(a) 

8.  Partition  is  not  effectual  and  binding,  unless  returned  to,  and 
accepted  by,  the  court ;  nor  is  an  heir  estopped  to  claim  his  undivided 
share,  by  an  acquiescence  for  eight  years,  and  a  conveyance  of  the  part 
assigned  him.(2) 

9.  In  Ebode  Island,  partition  is  made  upon  the  application  of  all 
parties  interested.  It  is  made  by  lot  to  the  respective  heirs,  unless  they 
agree  upon  the  shares.  The  reversion  of  the  widow's  dower  is  assigned 
after  her  death,  in  the  same  manner  as  it  would  have  been,  had  there 
been  no  dower.(3) 

10.  In  Connecticut,  partition  is  made  by  the  Probate  Court,  unless 
the  parties  mutually  agree  upon  a  division,  and  present  the  same  in 
writing,  under  hand  and  seal,  to  the  court ;  which  agreement,  being 
acknowledged  and  recorded,  shall  be  a  valid  settlement.  The  division 
is  such,  as  to  give  male  heirs  their  part  in  the  real  estate,  so  far  as  the 
estate  will  allow  ;  but,  if  convenience  so  require,  the  females  shall  have 
part  of  the  lands.  (Where'a  division  is  impracticable,  the  same  as  in 
Maine,  &c.)(6)  The  dower  is  divided  at  the  end  of  the  term,  if  then 
remaining  undivided.  Devisees  stand  on  the  same  footing  with  heirs, 
where  division  is  ordered  by  the  will,  and  no  one  appointed  to  rnake 
it,  or  the  party  appointed  fails  to  do  so.  Partition  may  be  made  where 
a  joint  tenant,  &c.,  dies,  having  by  devise  limited  a  contingent  remain- 
der in  the  land.(4) 

11.  It  has  been  held,  that  although  a  partition,  by  the  parties  them- 
selves, is  valid  under  the  statute,  they  cannot  legally  appoint  third 
persons  to  make  it.  Hence  a  promise  by  one  heir  to  pay  the  other  a 
certain  sum,  conformably  to  the  decision  of  persons  so  appointed,  is 
without  consideration  and  void. 

12.  In  construction  of  a  former  statute  which  authorized  distribution 
of  all  the  estate  ;  one-third  to  the  widow,  and  the  residue  to  the  child- 
ren, &c. ;  it  was  held  that  the  reversion  of  dower  might  be  divided. 
Otherwise  all  the  estate  would  not  be  divided.  These  words  in  a  ioill 
would  pass  a  reversion,  and  they  should  have  the  same  effect  in  a 
statute.  Moreover,  the  law  is  extremely  solicitous  to  effect  a  complete 
settlement  of  estates  as  speedily  as  possible.  And  this  construction  ia 
very  strongly  confirmed  by  the  clause,  (found  also  in  the  above  act, 
sec.  10,)  which  authorizes  a  division  when  the  dower  expires,  if  it  re- 

(1)  1   Smith,   239-43  ;  Me.  Rev.  St.  382,  i      |3)  R.  I.  L.  224-t. 

449.     See  Hobbs  v  Parker,  31  Maine,  143.  (4)  Conn.  St.  203-6;  St.  1840,  27-8.    See 

(2)  Cogswell  V.  Reed,  3  Fairf.  198.  1  Baxter  v.  Gay,  14  Coan.  119. 


(n)  A  writ  of  entry  by  an  heir,  to  recover  land  of  his  ancestor,  ia  not  barred  by  the  pen- 
dency of  a  petition,  in  the  Probate  Court,  by  an  administrator,  for  a  license  to  sell  the  same 
for  payment  of  debts.     Ohadbourne  v.  Rackliff,  30  Maine,  354. 

Partition  between  heirs  and  a  third  person,  requires  notice  to  the  latter  before  the  warrant 
issues.  Neither  notice  to  him  from  the  commissioners  to  attend  at  the  partition,  .and  his 
actual  attendance;  nor  occupation  under  the  partition,  unless  so  long  continued  as  to  give 
a.title  by  disseizin,  will  be  sufficient  to  make  the  proceeding  valid.  Dean  v.  Hooper,  31 
Maine,  107. 

(6)  The  above  provisions  seem  exclusively  applicable  to  children. 
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main  undivided.  This  clause  refers  to  a  division  by  the  court,  not  by 
the  heirs  themselves.(l) 

1 8.  In  Vermont,  partition  may  take  place,  though  one  heir  has  alien- 
ated his  share.  If  a  division  is  impracticable,  the  whole  is  assigned  to 
one  or  more,  (as  above.)  If  the  deceased  held  in  common,  partition  is 
first  made  of  his  whole  interest  from  that  of  his  co-tenant.  After  dower 
or  other  life  estate  terminates,  partition  is  made  of  the  reversion, (2) 

IS  a.  A  decree  of  the  Probate  Court,  partitioning  real  estate  among 
heirs  or  devisees,  is  only  conclusive  as  to  the  division  among  them  of 
such  estate  as  they  have  a  right  to  have  divided.  It  does  not  afifect  the 
title  of  the  land.  Hence,  one  devisee  may  subsequently  set  up  in  de- 
fence to  an  action  by  another  for  the  portion  assigned  to  the  latter,  that 
no  such  estate  existed  as  was  partitioned,  but  that  the  defendant  had  a 
paramount  title  to  the  whole  land. (3) 

14.  In  New  Hampshire,  the  proceedings  are  very  similar  to  those  in 
Maine.  The  dower  of  the  widow  shall  be  divided,  "  when  it  shall 
have  reverted ;"  or,  upon  request,  with  the  other  estate.  Where  a 
division  is  impracticable,  the  land  may  be  assigned  to  the  oldest  male 
heir  or  devisee  alone,  or  to  any  of  the  male. heirs  with  him  ;  upon  their 
refusing  to  accept  it,  or  if  there  are  no  males,  to  the  oldest  female  heir, 
or  any  of  the  others,  with  her — preferring  always  the  next  of  kin. (4) 

15.  In  New  Jersey,  where  any  heir  is  a  minor,  the  Orphans'  Court, 
or  surrogate,  may,  on  application,  order  partition.  So,  where  any  de- 
visee is  a  minor,  or  dies  before  division,  leaving  a  minor  heir.  Allow- 
ance shall  be  made  for  damage  done  to  the  land  by  any  one  of  the  par- 
ties since  the  death  of  the  intestate,  &c.  Provision  is  made,  similar  to 
those  already  mentioned,  for  the  case  where  a  division  is  impracticable. 
By  a  later  act,  the  Orphans'  Court  may  order  partition  among  any  joint 
tenants,  &c.,  any  of  whom  are  minors;  or,  if  a  division  will  be  preju- 
dicial, a  sale  of  the  estate. (5) 

16.  The  Orphans'  Court  has  no  authority  to  order  partition  between 
the  heirs  of  a  tenant  in  common,  deceased,  and  his  co-tenant.(6) 

17.  In  Delaware,  descended  lands  are  subject  to  partition,  unless  it 
will  be  detrimental.  Where  there  is  a  tenant  by  the  curtesy,  or  in 
dower,  partition  of  this  part  of  the  land  is  postponed  till  the  termination 
of  such  estate,  unless  the  tenant  consent  otherwise.  If  a  sale  takes  place, 
the  interests  of  these  parties  ^e  saved.  If  the  heirs  are  children  or  the 
issue  of  children,  one  share  is  assigned  to  each  child  or  grandchild,  &c. 
If  children  and  the  issue  of  children  deceased,  such  issue  represent  the 
deceased  parents,  and  the  shares  are  made  accordingly,  with  a  subdivi- 
sion of  a  share  among  such  issue.  And  the  same  rule  is  adopted,  where 
the  heirs  are  brothers  and  sisters,  or  their  representatives;  making  fur- 
ther subdivision,  if  necessary  to  give  each  party  a  several  estate.  And 
it  matters  not,  whether  the  deceased  child,  &c.,  whose  issue  claim, 
died  before  or  .since  the  intestate.  Any  heir,  or  the  widow,  or  a  pur- 
chaser from  either  of  them,  may  apply  for  partition.  If  ihe  freeholders, 
(commis-sioners,)  return  that  no  partition  can  be  made  without  injury, 

(1)  Webster  v.  Merriam,  9  Conn.  228 ;  8, 
411;  6,  262;  Munaon  v.  Munson,  3  Day, 
260. 

(2)  Term.  Rev.  St.  2S4r-1.  See  Grioe  v. 
Randall,  23  Verm.  239. 

(3)  Grioe  v.  Randall,  23  Term.  239. 


(4)  N.  H.  L.  342-4 ;  Rev.  St.  334. 

(5)  1  N.  J.  L.  179-82;  lb.  1825-6,  395-6. 
See  State  v.  Rickey,  3  Halst.  50 ;  St.  1840, 
31. 

(6)  State  V.  Parker,  4  Halst.  242. 
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the  appraised  value  shall  be  distributed  instead  ;  and  the  whole  estate 
assigned  to  one,  preferring  males  to  females,  and  older  to  younger  heirs, 
and  extending  the  same  preference  to  the  issue  of  those  deceased.  A 
similar  rule  is  adopted,  where  a  partition  wto,  the  requisite  number  of 
shares  is  impracticable.  But  a  party,  having  chosen  one  part,  shall  not 
choose  another,  except  under  another  right,  until  all  the  rest  have  been 
allowed  to  choose.  The  same  principles  are  extended  to  the  case  of  any 
subdivision,  which  is  wholly  or  partially  impracticable.  The  assignee  of 
any  heir  has  the  right  of  the  latter  to  make  a  choice  ;  also  the  husband 
of  a  female  heir.  Jf  no  one  will  accept  the  estate,  it  shall  be  sold,  and 
the  proceeds  paid  or  secured  to  the  respective  heirs.  The  party  taking 
the  whole  land  holds  it  discharged  of  all  incumbrances  created  by  the 
other  heirs.  A  recognizance  taken  for  the  value  of  the  estate  is  a  para- 
mount lien  upon  all  present  and  future  lands,  &c.  Partition  shall  be 
made  only  of  such  lands  as  were  in  possession  of  the  intestate  at  his 
death,  or  have  come  to  the  heirs  since.  Provision  is  made  for  suspend- 
ing proceedings  in  the  case  of  minority.  Advancements  are  to  be  taken 
into  account.(l)(a) 

18.  In  Maryland,  if  a  division  among  heirs  is  impracticable,  the  pro- 
perty is  allotted  to  the  oldest,  and,  if  he  declines,  to  the  next  in  age,  and 
so  on.  If  none  will  take  it,  it  is  sold  ;  if  all  are  minors,,  not  till  the 
oldest  is  twenty-one.  The  bond,  given  by  him  who  takes  the  whole,  is 
a  lien  on  the  land.  Where  an  heir  assigns  his  interest,  the  assignee  may 
ask  for  partition.  If  the  oldest  male  is  an  infant,  the  oldest  female,  of 
age,  may  elect.  If  the  land  is  subject  to  curtesy,  this  shall  be  first  set 
off.  If  indivisible,  and  there  is  no  election,  there  shall  be  a  sale,  free 
from  curtesy,  and  the  tenant  shall  have  a  share  of  the  proceeds.  So  one 
having  any  life  estate.(2)(i) 

19.  In  Pennsylvania,  the  Orphans'  Court  may  make  partition  of  de- 
scended lands,  on  petition  of  the  widow  or  an  heir.  Where  a  decision 
is  impracticable,  the  whole  may  be  ordered  to  one  heir,  preferring  males 
to  females,  and  older  to  younger  heirs,  and  extending  the  preference  to 
children  claiming  by  representation  of  their  deceased  parents.  So  the 
estate  may  be  divided  among  only  a  part  of  the  heirs.  If  none  of  them 
will  accept  the  whole  land,  it  may  be  sold,  and  the  proceeds  distributed. 
Where  lands  lie  in  different  counties,  an  heir,  who  accepts  the  whole  in 

m 
(1)  Dela.  L.    316-26;  St.    1843,    489-91,1       (2)  Md.  L. '750-7.     See  Crouch  i;.  Smith,  1 
Rev.  Sts.  1  Md.  Oh.  401. 

(o)  By  assignment  in  tlie  Orphans'  Court,  all  liens  created  by  an  heir  at  law  are  removed, 
and  hig  interest  is  changed  into  personalty,  and  secured  by  the  recognizance.  The  State  v. 
Huxley,  4  Burring.  343. 

(6)  When  proceedings  to  divide  real  estate,  situate  in  two  counties,  are  commenced  in  Chan- 
cery, by  bill  or  petition,  the  proceedings  must,  in  all  respects,  he  in  conformity  to  the  act  of 
1820,  c.  191 ;  and  the  commission  munt  prescribe  the  same  duties,  give  to  the  commissioners 
the  same  powers,  and  require  of  them  the  same  return  ;  and  the  rights  of  the  heirs  must  be 
the  same;  as  when  the  application  is  made  to  the  county  court.  Bennett  v.  Bennett,  5  Gill, 
463. 

Upon  a  bill  filed  by  husband  and  wife,  against  the  co-heirs  of  the  wife,  to  procure  the  divi- 
flion  or  sale  of  their  father's  real  estate,  of  which  he  died  seized  and  intestate,  the  fact  that 
one  of  the  defendants  had  purchased  tlie  wife's  interest  from  her  husband,  and  also  the  inter- 
est of  the  other  heirs,  no  conveyance  having  been  procured  from  the  wife,  in  the  mode  pre- 
scribed by  law,  to  pass  the  real  estate  of  a,  feme  covert,  will  not  prevent  thecounty  court  from 
issuing  a  commission,  and  directing  and  allowing  an  election  to  be  made,  according  to  the 
act  regulating  descents.    Ohaney  v.  Tipton,  3  Gill,  327. 
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one,  shall  be  postponed,  as  to  his  right  of  election  in  the  other  county, 
to  all  the  other  heirs.  Where  there  are  life  estates,  with  remainders 
over,  the  remainder-men  shall  be  made  parties,  and  shall  have  the  right 
of  taking  the  premises  at  the  valuation,  like  lineal  descendants,  giving 
security  to  pay  the  interest  to  the  tenants  for  life.  If  an  heir,  entitled 
to  a  sum  of  money  for  her  share  of  the  estate,  is  a  married  woman,  the 
court  may  require  security  from  the  husband,  that  after  his  death  it 
shall  go  to  the  wife  or  her  heirs,  as  real  estate  would ;  and,  on  his  fail- 
ing to  give  security,  may  vest  it  in  trustees,  reserving  the  interest  to 
him  for  life,  unless 'he  request  otherwise.  But  such  proceeding  is  dis- 
pensed with,  where  the  wife,  by  a  private  acknowledgment,  (as  in  case 
of  deeds,)  expresses  her  willingness  that  the  money  be  paid  to  the  hus- 
band, without  security.  The  court  may  distribute  the  money  paid,  in 
case  of  a  sale  of  the  land,  or  assignment  to  a  part  of  the  heirs,  among 
parties  holding  liens  or  incumbrances  upon  the  land.  A  recognizance, 
given  for  the  value  of  any  share,  shall  be  discharged,  wholly  or  in  part, 
on  the  record,  under  a  penalty ;  or  the  court  may  order  a  discharge, 
which  shall  be  recorded. (1) 

20.  It  seems,  partition  cannot  be  decreed  of  lands  in  the  adverse  pos- 
session of  a  stranger,  nor  where  one  heir  claims  to  hold  in  severalty  a 
part  of  the  land,  though  he  consent  to  the  proceedings,  if  before  con- 
firmation of  them  he  objects.(2) 

21.  The  Orphans'  Court  may  order  partition,  though  a  petition  at 
common  law  is  pending,  brought  by  another  heir.(3) 

22.  Where  an  infant  heir,  or  his  guardian,  has  accepted  the  sum  at 
which  his  share  was  valued,  the  former,  after  coming  of  age,  may  still 
avoid  the  decree  for  error,  if  he  proceeds  to  do  it  as  soon  as  the  error  is 
discovered. (4) 

23.  After  the  land  is  awarded  upon  regular  proceedings  to  one  heir, 
the  court  can  pass  no  order  to  vary  the  amount  of  his  liability  there- 
for.(5) 

24.  Where,  in  settling  the  amount  of  the  recognizance,  given  by  one 
heir,  who  takes  the  whole  land,  no  adjudication  has  been  had  upon  an 
advancement  made  to  another  of  the  heirs;  in  a  suit  upon  such  recogni- 
zance for  his  benefit,  the  defendant  may  claim  an  allowance  upon  this 
ground. (6) 

25.  Joinder  of  the  widow  and  heirs,  as  defendants  in  a  suit  for 
partition,  is  a  fatal  defect.(7)(a) 


(1)  Parke  &  John.  396-401.  See  Ragan'a, 
&o.,  1  "Watts,  438;  Sampson,  4  "Watts  &  S. 
86;  SeHton  v.  Barry,  lb.  183;  St.  1844,  214; 
Ebbsu.  Com.,  11  Peuna.  374;  Qiiigley  u.  Com. 
16,  353. 

(2)  Galbraith  v.  Green,  13  S.  4;  R.  93  ;  Eell. 
6  Barr,  457. 


(3)  Rex  V.  Rex,  3  S.  &  R.  533. 

(4)  Elliot  V.  Elliot,  5  Binn.  1. 

(5)  Gallagher  v.  Gallagher,  6  "Watts,  473. 

(6)  Blanohard  v  Com.  6  Watts,  309. 

(7)  Power  v.  Power,  7  "Watts,  205. 


(o)  The  following  recent  cases  upon  this  subject  have  occurred  in  Pennsylvania.  A  decree 
of  partition  in  the  Orphans'  Court  is  necessarily  as  conclusive  as  a  judgment  of  partitioa  by  a 
court  of  law.  Herr  v.  Herr,  5  Barr,  428.  And  an  irregular  partition  cannot  be  avoided 
collaterally.  Snevily  v.  Wagner,  8  Barr,  396.  See  Goundie  v.  Northampton,  Ac.,  7  Barr, 
233. 

Suit  on  a  recognizance  in  the  Orphans'  Court,  given  by  an  heir,  who  took  one  of  three 
purparts  at  the  appraisement  in  favor  of  the  Commonwealth,  for  the  payment  to  tlie  other 
heirs  of  their  proportional  shares  in  the  purpart;  held,  the  defendant'  under  the  plea  of 
payment  with  leave,  &c.,  might  show  that  one  of  the  other  purparts,  not  taken  at  the  appraise- 
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26.  In  Virginia  and  Kentucky,  where  one  of  several  heirs  is  an 
infant,  ^wie  covert,  non  compos,  or  beyond  sea,  if  the  share  of  each  heir 
does  not  exceed  $300  in  Virginia,  in  Kentucky,  £30,  the  Chancery, 
County  or  Corporation  Court,  (in  Kentucky,  the  Chancery  Court,)  may 
order  a  sale,  and  distribution  of  the  proceeds.{a)  No  parcener  shall 
have  any  preference  in  an  election  or  division.  In  Georgia,  the  courts 
of  ordinary  may.  on  application,  make  distribution  of  intestate  estates, 
through  freeholders,  by  lot  or  otherwise,  giving  a  share  to  each  dis- 
tributee.    They  may  also  order  a  sale  of  lands,  or  slaves,  if  beneficial 

ment,  was  sold  by  a  trustee  under  order  of  tlie  Orphans'  Court ;  that  the  balance  of  the 
proceeds,  after  payment  oftlie  debts  of  the  intestate,  was  paid  to  the  plaintiflF,  and  that  the 
defendant  in  the  suit  never  made  any  objection ;  and  the  fact,  whether  or  not  it  was 
received  as  part  payment,  should  be  submitted  to  the  jury.  Kidd  v.  The  Commonwealth, 
4  Harris,  426, 

Such  recognizance  should  be  sued  in  the  name  of  the  Commonwealth,  though  the  name  of 
the  persons  suing  should  be  stated  on  the  record.  A  mistake,  however,  in  this  respect,  will 
furnish  no  defence,  as  the  court  will  look  to  the  distribution  of  the  amount  recovered.  The 
judgment  should  not  be  for  the  penalty,  but  for  the  amount  of  the  interest  of  those  suing.  lb. 
All  the  cestuis  que  use  need  not  be  marked  of  record.  Less  than  the  whole  number  may 
sue,  and  they  may  recover  as  much  of  the  fund  as  they  show  themselves  entitled  to,  leaving 
the  balance  for  those  entitled  who  may  afterwards  sue.  But  where  they  represent  one  heir, 
their  joinder  in  the  suit  would  seem  to  be  proper.    lb. 

In  partition,  under  the  act  of  1832,  the  inquest  may  divide  the  land  into  more  purparts 
than  there  are  heirs;  and  such  of  the  purparts  as  are  uot  accepted  may  be' sold.  Darrah'g 
Appeal,  10  Barr,  210. 

In  1827,  a  husband  could  agree  to  a  parol  partition  of  real  estate,  in  which  his  wife  was 
interested  as  heir;  and,  where  the  interest  of  the  wife  was  turned  fnto  money  by  way  of 
owelty,  such  sum  of  money  could  be  reduced  into  possession  of  the  husband.  Darlington's 
&o.,  1  Harris,  430. 

The  Statute  of  April  21,  1846,  does  not  render  a  party,  who,  having  previously  purchased 
real  estate  sold  under  proceedings  for  partition  in  the  District  Court  ofPhiladelpliia,  refused 
to  accept  a  deed  or  pay  the  purchase-money,  liable  to  pay  the  difference  iu  the  price  brought 
at  a  subsequent  sale.     McMichael  v.  Skilton,  1  Harris,  215. 

The  District  Court,  before  the  Statute  of  1846,  had  no  jurisdiction  of  an  action  of  partition  ' 
between  parties  taking  by  descent  from  one  who  died  sole  seized.     lb. 

"In  proceedings  for  partition,  which  result  in  the  division  of  the  land  among  a  part  of  the 
heirs,  who  recognize  to  pay  the  shares  of  the  other,  such  recognizances  are  not  void,  merely 
because  the  proceedings  were  erroneous.     Commonwealth  v.  Huffey,  6  Barr,  348. 

The  Orphans'  Court  has  no  jurisdiction  to  decree  partition  among  heirs,  where  one  claims 
to  hold  a  part  of  the  land  in  severalty,  though  he  consents  to  the  proceedings  ;  if,  before  con- 
firmation of  them,  he  objects  to  the  partition.     Bell's  Estate,  6  Barr,  457. 

An  owelty,  awarded  on  partition  to  one  of  several  heirs,  is  a  lien  on  the  land,  and  takes 
precedence  of  subsequent  liens  of  creditors  of  another  of  the  heirs,  claiming  part  of  the  land 
in  his  own  right,  and  part  by  purchase  from  others  of  the  heirs.  Darlington,  &c.,  1  Harris, 
430. 

Presumption  of  payment  of  an  owelty,  from  lapse  of  time,  may  be  rebutted,  by  proof  of  a 
payment  on  account,  within  twenty  years.     lb. 

Though  a  sheriff's  sale  lor  the  debt  of  the  ancestor  discharges  lands,  held  by  an  heir  under 
proceedings  in  partition,  from  the  lien  of  recognizances  given  to  secure  the  other  heirs  their 
shares  of  the  valuation,  yet  the  debt  thereby  secured  is  not  wholly  discharged,  if  tlie  amount 
due  on  the  recognizance  was  more  than  sufScient  to  pay  the  debts  of  the  ancestor  for  which 
the  land  was  liable;  and,  in  such  case,  the  accepting  heir  is  not  entitled  to  participate  in  the 
surplus  arising  from  the  sheriff's  sale,  which  is  insufficient  to  pay  the  amount  secured  by  the 
recognizance.     Commonwealth  v.  Mclntyre,  8  !  arr,  295. 

(a)  On  a  proceeding  for  partition  among  heirs,  it  is  not  necessary  that  persona  not  heirs, 
in  possession  under  some  of  them,  should  be  made  parties.  Pleak  v.  Chambers,  7  B.  Mon. 
565. 

In  Kentucky,  an  application  by  heirs  of  an  estate,  for  its  partition,  should  set  forth  the 
names  ot  the  heirs.  An  order  for  partition,  which  directed  the  commissioners  to  convey  to 
the  heirs,  was  also  held  to  be  bad ;  the  proceedings  of  the  commissioners  should  first  be 
reported  to  the  court     Kice  v.  Rice,  10  B.  Mon.  420. 

In  Mis.'-issippi,  a  part  of  several  devisees,  in  remainder,  after  the  termination  of  the  particular 
estate,  may  apply  to  the  Probate  Court,  to  have  their  share  set  off  to  them,  though  others  of 
them,  claiming  under  the  same  will,  claim  the  whole  property.   Kail  v.  Dotson,  14  S.&  M.  176. 
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to  heirs  and  creditors.  An  administrator  may,  if  expedient,  keep  the 
estate  together,  and  manage  it  himself,  or  let  it  out.  In  Mississippi, 
where  a  division  is  impracticable,  the  lands  may  be  sold.  The  Pro- 
bate Court  may  order  partition,  where  one  heir  or  devisee  is  a 
minor.(l) 

27.  In  Michigan,  where  a  division  is  impracticable,  the  whole  estate 
may  be  settled  on  one  or  a  part  of  the  heirs,  with  the  usual  preference 
as  to  age  and  sex.  If  a  husband  is  under  guardianship,  the  wife  may 
join  his  guardian  in  making  partition  of  her  land.  Where  partition 
would  be  injurious,  the  land  will  be  sold,  after  an  appraisal,  as  in  case 
of  an  execution. (2) 

28.  In  Kentucky,  the  County  Court,  on  application,  may  make  par-, 
tition  among  heirs,  including  the  reversion  of  the  dower  estate  after  its 
determination ;  and  subject  to  the  control  and  revision  of  a  court  of 
equity  .(3)(a) 


(1)  1  Tir.  Rev.  C.  358;  1  Xy.  Rev.  L. 
565,  566 ;  Prince,  241,  243,  249,  254  ;  Missi. 
Rev.  C.  58,  61,  62.  See  Chiiiu  v.  Murray,  4 
Gratt.  348. 


(2)  Mich.  L.  65,  66;  St.  1839,  220;   1842, 
112. 

(3)  2   Ky.    Rev.    L.    lOtO,   1071.     (See   3 
Litt.  40.) 


(a)  In  South  Carolina,  where  one  joint  tenant  or  tenant  in  common  dies,  the  ordinary  has 
jurisdiction,  under  the  acts  of  1824  and  1839,  to  order  his  interest  in  the  land  to  be  sold,  and 
the  proceeds  to  be  divided  among  his  heirs  or  devisees.     Gates  v.  Iriok,  2  Rich.  593,  note. 

A  decree  of  the  ordinary,  ordering  a  sale  of  land  for  partition,  will  not  bo  disturbed  on 
appeal,  on  the  ground  that  the  summons  in  partition  wns  served  on  the  defendant  by  the 
applicant  himselt;  instead  of  by  the  sheriff.     Upson  v.  Horn,  3  Strobh.  108. 

"Where  an  intestate  died  in  1799,  and,  in  1811,  an  informal  division  of  his  slaves  was 
made  between  his  widow  and  six  children,  it  was  held,  on  a  bill  filed  for  partition,  after 
1841,  that  it  would  be  presumed  that  a  legal  partition  had  been  made.  Walker  v.  Frazier, 
2  Rich.  Eq.  99. 

Where  dower  has  been  assigned  to  a  widow,  by  giving  her  one-third  of  the  net  profits  of 
an  estate,  this  is  no  impediment  to  a  partition  or  sale  for  partition  by  the  heirs.  Hassell  v. 
Mizell,  6  Ired.  Kq.  392.  •■ 

Where  land  is  sold  by  order  of  the  Orphans' Court,  to  make  equal  distribution,  and  security 
is  not  required  for  the  purchase-money,  the  heirs  have  an  equitable  lien  upon  the  land  for 
the  purchase-money,  which  may  be  enforced  either  against  the  original  purchaser,  or  a  pur- 
chaser from  him  with  notice;  and,  where  the  administratrix  was  the  purchaser,  the  heirs 
might  enforce  their  lien  against  such  second  purchaser,  without  resorting  in. the  first  instance 
to  the  sureties  of  the  administratrix  on  her  official  bond,  she  having  paid  no  part  of  the 
purchase-money,  and  being  insolvent.     Strange  v.  Keenan,  8  Ala.  816. 

The  act  of  Tennessee,  of  1787,  a  17,  sec.  1,  which  provides  that  the  return  of  the  com- 
missioners in  a  partition  suit  shall  be  made  under  their  seals,  is  merely  directory,  and  does 
not  vitiate  the  record  of  partition  where  the  direction  has  not  been  complied  with,  the  return 
having  been  received  and  made  part  of  the  record  of  the  court.  Bledsoe  v.  Wiley,  7  Humph. 
507. 

Where  under  a  devise  of  real  estate  in  remainder,  three  of  the  devisees  had  expended  a 
large  sum  in  valuable  improvements,  in  good  faith,  believing  that  they  were  the  sole  owners, 
they  were  allowed,  in  partition,  for  the  enhanced  value  of  the  estate  in  consequence  of  such 
improvements.     Conklin  v.  Conklin,  3  Sandf.  Ch.  64. 

Commissioners  made  partition  between  heirs,  and  assigned  dower  to  the  widow,  but  by 
mistake  omitted  to  mention  in  the  partition  the  parcel  set  off  as  dower,  and  which  was  in- 
tended to  be  assigned  to  one  infant  heir,  according  to  an  agreement  with  the  adult  heirs  and 
the  (luardians  of  the  minora,  so  that  the  infant  received  a  much  smaller  portion  of  the  estate 
than  the  others.  The  report  was  confirmed,  and  judgment  entered  thereon,  and  the  error 
was  not  discovered  till  30  years  afterwards,  the  widow  having  lived  during  the  intervening 
time.  Held,  the  agreement  between  the  parties  was  invalid;  that  the  occupation  by  the 
parties  of  the  lands  set  off  to  them  was  no  ratification  of  such  agreement;  but  that,  as  the 
partition  showed  on  its  face  that  a  part  of  the  land  was  not  set  off  at  all,  a  court  of  equity 
could  grant  relief,  on  the  ground  of  accident,  and  give  eSeot  to  the  intended  partition,  ac- 
cording to  the  original  design  of  the  commissioners  and  the  justice  of  the  case.  Douglas  v. 
Viele,  3  Sandf.  Oh.  439. 
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CHAPTER  LXXIX. 

TITLE  BY  PUBLIC  GRANT,  PATENT,  SURVEY,  ETC. 


1.  United  States  grants,  &e. 
34.  Grants,  &c.,  in   the  several  States- 
Massachusetts. 
42.  Maine. 
49.  New  Hampshire. 

55.  Rhode  Island. 

56.  Termont. 
65.  New  York. 
88.  Pennsylvania. 

183.  New  Jersey — Delaware. 


184.  Maryland. 

190.  Virginia. 

220.  North  Carolina. 

237.  South  Carolina. 

248.  Georgia. 

249.  Alabama. 

250.  Tennessee. 
272.  Kentucky. 
286.  Ohio. 

290.  Missouri  and  other  States. 


Next  in  importance  to  the  title  by  descent,  is  that  by  conveyance  or 
purchase ;  including  public  grants  and  the  deeds  of  private  individuals. 
Eirst  in  order,  under  this  general  division,  is  the  title  by  grant,  patent, 
warrant  and  survey,  &c.,  derived  directly  from  the  government  of  the 
United  States(a)  or  a  State.  In  some  parts  of  the  country  this  is  a  very 
important  branch  of  the  law ;  and  there  is  a  proportional  number  of 
minute  statutory  provisions,  and  of  judicial  decisions,  pertaining  to  it. 
Of  these,  it  will  be  impossible,  within  the  limits  of  tlie  present  work, 
to  give  more  than  a  brief  and  perhaps  imperfect  abstract.  We  begin 
with  the  laws  regulating  the  sales  of  the  United  States  domain  ;  and 
shall  proceed  to  give  a  view  of  those  of  the  several  States,  in  which  the 
subject  is  of  practical  importance. 

1.  The  public  domain  of  the  United  States  is  said  to  consist  of  the 
following  lands.  The  territory  gained  by  the  treaty  of  1783  with 
Great  Britain  ;  a  triangular  tract  on  Lake  Erie,  granted  by  New  York 
in  1780,  (and  since  purchased  by  Pennsylvania.)  for  the  use  of  such 
States  as  should  be  parties  to  the  confederation  ;  land  formerly  within 
the  Virginia  charter,  north-west  of  the  Ohio  river,  conveyed  in  1786, 
to  be,  after  certain  reservations,  a  common  fund  for  the  States ;  ces- 
sions from  Mnssachusetts  in  1785,  from  Connecticut  in  178o  and  1800, 
from  South  Carolina  in  1787,  fronj  North  Carolina  in  1790,  from 
Georgia  in  1802  ;  the  lands  ceded  by  the  Indians ;  Louisiana,  Florida, 
and  the  District  of  Columbia,  granted  by  Virginia  and  Maryland. 

2.  Where  one  occupies,  or  causes  to  be  occupied,  United  States 
land  not  sold  or  leased,  or  his  claim  to  which  is  not  confirmed ;  or 
surveys  it,  or  marks  the  boundaries,  &c. ;  he  forfeits  his  right  ipso 
fo.cto.(l) 

(1)  Gord.  319. 

(a)  Public  lands  are  sometimes  acquired  by  treaty ;  and  where  a  treaty  says,  that  the 
title  to  land  is  thereby  vested  in  a  certain  Individual,  his  heirs  and  ai3signs,  the  treaty  ope- 
rates as  a  grant :  but,  when  it  says  that  a  half-section  of  land,  at  a  specified  point,  shall  be 
granted  to  a  certain  person,  &c.,  by  patent  from  the  President  of  the  United  States,  it 
amounts  only  to  a  contract  for  land  to  be  afterwards  located  and  conveyed.  Longlois  v. 
Coffin,  1  Smith,  378. 

The  word  grant,  in  a  treaty,  applies  to  any  concession,  warrant,  order  or  permission  to 
survey,  possess  or  settle,  wliether  written,  parol,  or  presumed  from  possession.  So  a  grant 
may  be  made  or  confirmed  by  a  km.  Strotherv.  Lucas,  12  Pet.  410.  But  no  officer  of  the 
government  can  reserve  or  appropriate  the  public  domain.  McConnell  v.  "Wilcox,  1  Scam.  344. 
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3.  Lands  north-west  of  the  Ohio  river,  and  above  the  mouth  of  the 
Kentucky  river,  are  divided  by  lines  running  north  and  south,  and 
other  lines  crossing  these  at  right  angles,  forming  townships  six  miles 
square;  unless  such  demarcation  is  prevented  by  the  interference  of 
the  line  of  the  (then)  late  Indian  purchase,  or  land  before  surveyed  or 
patented,  or  the  course  of  navigable  rivers.(a)  The  corners  of  a  town- 
ship are  marked  with  progressive  numbers,  as  also  each  interval  of  one 
mile.  One-half  of  the  townships,  alternately,  are  divided  into  sections, 
of  640  acres,  or  as  near  that  as  may  be,  by  running  through  them, 
each  way,  parallel  lines  at  the  end  of  every  two  miles.  The  fractional 
parts  of  townships  are  also  divided  into  sections,  and  the  fractions  of 
sections  annexed  to  the  adjoining  section.  The  survej^or  makes  a  note 
of  mines,  salt  licks,  salt  springs,  mill-seats  and  water-courses. 

4.  Townships  west  of  the  river  Muskingum,  which  are  to  be  sold  in 
quarter  townships,  are  divided  into  half-sections  of  320  acres,  or  nearly 
that  number.  The  interior  lines  of  townships  intersected  by  this  river, 
and  of  all  townships  east  of  it,  not  heretofore  (1800)  divided  into  sec- 
tions, shall  be  run  and  marked  like  those  of  townships  directed  to  be 
sold  in  sections  of  6iO  acres.(l) 

5.  Lands  north  of  the  Ohio  river,  which  were  divided  by  running 
parallel  lines  through  the  townships  every  two  miles,  and  marking  a 
corner  every  mile,  are  divided  into  sections  by  running  lines  from  the 
mile  corners  to  the  opposite  corresponding  corners,  and  marking  inter- 
mediate corners  on  each  of  such  lines,  equidistant,  or  nearly  so,  from 
the  corners  of  sections. 

6.  All  public  lands  are  sold,  if  at  auction,  in  half-quarter  sections ; 
if  otherwise,  in  sections,  half  sections,  quarter  sections,  or  half-quaiter 
sections,  (or  quarter-quarter  sections.)  A  quarter-quarter  section  is 
divided  by  a  line  running  east  and  west.  Fractional  sections,  contain- 
ing fewer  or  more  than  160  acres,  shall,  as  nearly  as  possible,  be 
divided  InJ;o  quarter-quarter  sections. 

7.  In  case  of  the  division  of  a  quarter  section,  the  line  runs  north 
and  south.  These  provisions,  however,  are  subject  to  other  acts  in 
relation  to  sales  in  town  lots.  And  the  President,  in  some  instances, 
has  authority  to  order  a  departure  from  the  usual  mode  of  survey.  No 
one  shall  enter  more  than  one  half-quarter  section  in  quarter  quarter 
sections,  nor  unless  he  intends  it  for  improvement.(2) 

8.  The  cultivator  and  inhabitant  (or  his  representatives)  of  land  in 
Illinois,  and  that  part  of  Louisiana  formerly  composing  Orleans,  and 
Missouri,  not  belonging  to  and  claimed  by  another,  has  a  preference, 
or  right  of  pre-emptian,  to  the  extent  of  a  quarter  section  of  land. (6) 
The  act  does  not  apply  to  lands  heretofore  reserved,  or  those  to  be 
sold  in  town  lots  and  out  lots.(3)  Such  claimant  notifies  the  Register 
of  the  District  Land  Office,  and  enters  the  land  with  him,  upon  paying 
one-twentieth  of  the  price  to  the  receiver.     The  entry  must  be  made  at 

(1)  Gord.   343,    344.      See   MoOonnell  v.  I      (2)  Gord.  345. 
"Wiloox,  1  Scam.  344.  |      (3)  lb.  346,  347. 


(a)  If  a  navigable  stream  intervenes,  in  running  the  lines  of  a  section,  the  surveyor  does 
not  cross  it.    Lemen  v.  Smith,  1  For.  428. 

(6 1  The  surveyor  is  bound  to  survey  entries  according  to  their  priority,  either  in  a  square 
or  oblong  shape.     Mitchell  v.  Thompson,  1  M'L.  ^9, 
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least  two  weeks  before  a  public  sale.  Any  settler  (entitled  to  the 
above  preference)  upon  the  fraction  of  a  section  or  a  fractional  quarter 
section,  containing  less  than  160  acres,  may  purchase  the  adjoining 
fractional  quarter  sections,  or  the  adjoining  quarter  section,  including 
improvements,  or  the  fraction  improved  by  him,  at  his  option.(l)  _  If 
there  are  several  settlers  entitled  to  pre-emption,  on  a  quarter  section 
or  a  fractional  quarter  section,  each  may  have  the  right  of  purchasing 
one  or  more  quarter  sections  or  fractional  quarter  sections  of  the  land 
settled  on ;  which  shall  be  equitably  divided  in  such  way  as  to  give 
every  one  his  own  improvements.  By  a  subsequent  act,  the  same  pro- 
vision is  substantially  repeated,  except  that  no  preference  is  allowed 
for  more  than  one  quarter  section,  in  addition  to  a  party's  portion  of 
the  fractional  quarter  section  settled  on. (2) 

9.  Where  a  person,  being  of  age  or  the  head  of  a  family,  and  an 
inhabitant,  (or  his  representatives,)  on  or  before  January  1,  1825, 
cultivated  land  in  Florida,  not  belonging  to  another,  the  same  pro- 
vision is  made  as  that  above  mentioned,  in  reference  to  Illinois.  But 
this  does  not  apply  to  any  claim  by  confirmation  of  commissioners  or 
act  of  Congress.(3) 

10.  Where  a  person  has  his  name  upon  the  list  of  settlers,  reported 
to  the  commissioner  of  the  land  office  by  the  register  and  receiver  for 
the  District  of  Jackson  Court-house,  in  Mississippi,  and  has  no  written 
proof  of  title,  and  on  March  3,  1819,  cultivated  land  not  claimed  by 
any  written  title,  under  the  British,  French,  or  Spanish  government, 
or  granted  by  Congress  as  a  donation ;  he  shall  have  the  right  of  pre- 
emption ;  the  quantity  not  to  exceed  160  acres,  and  to  be  located  by 
sectional  lines,  and  entered  within  two  years,  if  offered  at  pubUc 
sale.(4) 

11.  Any  settler  or  occupant  in  possession,  May  29,  1830,  who  cul- 
tivated in  1829,  may  enter,  by  the  legal  subdivisions,  any  number  of 
acres,  not  exceeding  160  or  a  quarter  section,  including  improvements, 
for  the  mininura  price.  This  provision  does  not  apply  to  lands  re- 
served for  the  United  States,  or  any  State.  Where  two  or  more  per- 
sons are  settled  upon  one  quarter  section,  if,  by  a  north  and  south  or 
an  east  and  west  line,  the  settlement  or  improvement  of  each  can  be  in- 
cluded in  a  half-quarter  section,  it  may  be  divided  between  the  two 
first  actual  settlers ;  and,  in  such  case,  said  settlers  shall  have  a  pre- 
emption right  to  eighty  acres  elsewhere  in  the  district,  not  interfering 
with  the  prior  right  of  others.  Proof  must  first  be  furnished  of  an  im- 
provement or  settlement ;  and  the  pre-emption  right  cannot  be  trans- 
ferred, until  a  patent  has  issued.  These  provisions  are  not  to  delay 
the  sales  of  laud  pursuant  to  the  President's  proclamafion  ;  nor  to  be 
taken  advantage  of,  unless  the  requisite  proof  and  payment  be  made 
before  the  day  of  public  sales  ;  nor  to  apply  to  any  land  reserved  from 
sale  by  authority,  or  in  any  way  appropriated. (a)  A  subsequent  act 
of  1832  provides,  that  purchasers  under  the  act  of  1830  may  transfer 
their  certificates  or  final  receipts,  and  an  assignee  may  take  out  a  patent 

(1)  lb.  347,  348.  I      (3)  lb. 

(2)  Gord.  348.  |      (4)  Gord.  349. 

(a)  It  is  said,  the  act  of  May  29,  1830,  containing  the  above  provisions,  was  limited  to 
one  year,  but  has  been  continued  to  1836.     Gord.  350,  n. 
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in  his  own  name.  Also  other  acts  of  1832  and  1833,  that  where,  in 
consequence  of  delay  in  the  public  surveys,  or  because  the  land  was 
not  attached  to  any  district,  or  because  there  was  a  disputed  public 
boundary,  a  settler  could  not  prove  and  enter  his  claim  within  the  time 
above  prescribed ;  one  year  shall  be  allowed  after  the  removal  of  such 
difficulty  ;  and,  if  the  land  is  proclaimed  for  sale  within  a  year,  it  shall 
be  entered  before  a  sale.  .The  occupants  upon  fractions  may  enter 
them  as  above,  but  if  exceeding  one  quarter  section,  one  hundred  and 
sixty  acres,  to  include  the  improvement.  A  person  occupying  one 
quarter  section  and  cultivating  another,  may  enter  either,  designating 
within  six  months,  (from  June  19,  1884,)  which  he  claims.(l) 

12.  Sections  2,  5,  20,  23,  30,  83,  may  be  sold  in  one-quarter  or  half- 
quarter  sections ;  a  quarter  section  to  be  divided  by  a  line  running 
north  and  south. (2)  Provision  is  made  for  the  form  of  the  memoran- 
dum to  be  filed  by  a  proposed  purchaser,  and  for  the  correction  of  any 
accidental  error  therein,  as  to  the  particular  land  referred  to,  or  in  a 
patent  actually  issued. (3) 

13.  Every  person  is  prohibited  from  making  a  bargain  with  another 
to  prevent  the  latter  from  bidding  for  public  lands  at  auction.  Any 
previous  contract,  to  purchase  from  a  purchaser  at  auction  for  an  ad- 
vance, is  void  ;  and  the  advance  paid  may  be  recovered  back:.(4) 

14.  By  Statute- of  March,  1821,  any  purchaser,  prior  to  July  1,  1820, 
may  relinquish  a  portion  of  his  land,  within  a  certain  time,  and  thereby 
have  any  payment  upon  the  part  relinquished  applied  to  the  amount 
due  upon  the  part  retained.  If  two  or  more  quarter  sections  were 
bought  at  once,  he  shall  not  relinquish  less  than  one. (5)  Where  a  pur- 
chaser neglects  to  pay  the  amount  due  for  three  months  from  the  day 
appointed,  the  land  is  forfeited,  but  any  sum  paid  may  be  applied  on 
other  accounts,  by  the  issuing  of  a  certificate.(6)  Where  a  sale  proves 
invalid  for  defect  of  title,  the  United  States  shnll  refund  the  price.(7) 

15.  Where  two  or  more  purchasers  agree  upon  a  division,  new  certi- 
ficates may  be  issued  accordingly,  upon  surrender  of  the  old  one  ;  but 
not  for  less  than  eighty  acres,  nor  by  a  division  other  than  north  and 
south,  or  east  and  west!(8) 

16.  Where  a  patentee  of  public  lands  dies  before  the  date  of  the 
patent,  his  heirs,  devisees  or  assignees  may  take.(9)     (But  see  s.  21.)(a) 


(1)  Gord.  349,  350,  351,  352. 

(2)  lb.  353. 

(3)  Gord.  352-3-4. 

(4)  lb.  355-6. 

(5)  lb.  357-8. 


(6)  lb.  359-62-5. 

(7)  lb.  361. 

(8)  lb.  363. 

(9)  lb.  366.     See  Jones  i;.  Inge, 
327. 


5  Per. 


(a)  It  is  held  in  Indiana,  tliat  where  a  land-offlce  certificate  is  made  in  the  name  of  the 
heirs  of  A,  A's  administrator  has  no  power  to  assign  it.  Hawl<ins  v.  Johnson,  4  Blaclcf. 
22.  "Where  one  dies,  entitled  to  a  certificate  under  the  act  of  May,  1828,  a  certificate  may 
issue  to  his  heirs.  Shanks  v.  Lucas,  4,  476.  In  Ohio,  in  case  of  a  grant  to  revolutionary 
officers,  or  their  legal  representatives,  where  they  are  dead,  the  heirs  will  take  as  pur- 
chasers.    Thompson  v  Gotham,  9  Ohio,  170. 

In  Kentucl<y,  (Sts.  1852,  45,)  a  patent  executed  or  issued  after  the  patentee's  death,  is 
good  for  his  heirs. 

It  has  been  held  in  the  United  States  Court,  that  a  grant  cannot  take  effect,  where  there 
is  no  grantee.  Hence  a  patent,  made  after  the  patentee's  death,  passes  no  title.  So  an 
entry,  in  the  name  of  one  deceased,  is  a  nullity.  But  an  entry  in  the  name  of  "  A's  heirs," 
not  naming  them,  may  be  valid.  Galloway  v.  Finley,  12  Pet.  264  j  M'Donaldw.  Smalley,  6 
Pet.  261  ;  'Hunt  y.  Wickliffe,  2,  208. 


234 


TITLE  BY  PUBLIC  GRANT, 


[CHAP.  LXXIX. 


17.  The  following  are  some  of  the  leading  principles  settled  by  the 
Supreme  Court,  in  relation  to  grants  and  other  appropriations  of  the 
public  lands. 

18.  A  grant  may  be  good  for  a  part  of  the  land,  and  void  for  a  part. 
Thus,  where  it  includes  land  lying  within,  and  land  lying  without,  the 
territory  retained  by  the  Indians,  it  may  be  valid  as  to  the  latter, 
though  void  as  to  the  former.(l) 

19.  A  patent  or  grant  cannot  affect  pre-existing  titles.(2)(a) 


(1)  Winu  V.  Patterson,  9  Pet.  663;  Patter- 
son V.  Jenks,  2,  235 ;  Danforth  v.  "Wear,  9 
Wheat.  673.  See  Marsh  v.  Brooks,  8  How. 
223. 


(2)  New  Orleans!).   Armas,    9   Pet.  236; 
(U.  S.  V.  Arredondo,  6,  738.) 


So,  under  the  act  of  21st  May,  1836,  patents  issued  to  persona  deceased,  enure  to  their  heirs. 
Schedda  v.  Sawyer,  4  McLean,  181. 

Late  acts  of  Congress  have  added  to,  and  in  some  respects  modified,  the  provision  stated 
in  the  text,  relating  to  the  public  domain  of  the  United  States.  By  act  of  1841,  (p.  25,)  the 
States  of  Ohio,  Illinois,  Indiana,  Alabama,  Missouri,  Mississippi,  Louisana,  Arkansas  and 
Michigan,  as  also  any  future  new  State,  receive  a  donation  of  500,000  acres  for  internal  im- 
provements ;  or  enough  to  amount  to  this  quantity,  in  addition  to  what  they  had  before  re- 
ceived. The  minimum  price  of  sale  is  fixed  at  $1  25.  By  the  same  act,  any  head  of  a 
family,  widow,  or  single  man,  over  twenty-one,  a  citizen,  or  having  declared  according  to 
law  his  intention  to  become  one,  who  has  made,  since  June,  1840,  or  shall  hereafter  make, 
a  settlement  on  lands  to  which  the  Indian  title  is  extinguished,  and  which  have  been  sur- 
veyed, and  shall  inhabit  and  improve  them,  and  build  a  dwelling  thereupon,  may  enter  one 
hundred  arid  sixty  acres,  at  the  minimum  price,  subject,  however,  to  many  restrictions  and 
qualifications. 

By  the  same  act,  (p.  27,)  if  two  or  more  settle  on  one  one-quarter  section,  the  pre-emption 
belongs  to  him  who  settled  first. 

By  act  of  1840,  (p.  21,)  where  a  settler  lives  on  one  one-quarter  section,  and  cultivates 
another,  he  may  elect  to  enter  either,  or  sub-divisions  of  each,  not  exceeding  a  one-quarter 
section  in  all.  If  one  person  improved,  and  then  leased  to  another,  who  was  in  pos- 
session June  22,  1834,  and  four  months  before;  or  if  {he  two  occupied  during  the  four 
months;  the  latter  has  the  pre-emption,  though  out  of  possession  four  montlis,  or  a  part  of 
that  time.  Every  settler  on  lands,  unsurveyed  June  22,  1888,  and  who,  since  a  survey,  ia 
found  to  have  then  lived,  and  four  months  previously,  on  a  one-sixth  section,  set  apart 
for  schools,  may  enter  at  the  minimum  price  any  other  one-quarter  section  in  the  same  dis- 
trict, to  which  there  is  no  other  pre-emption  right.  A  settler  on  land,  before  its  selection 
by  the  State  for  a  seminary,  may  enter  at  the  minimum  price  another  one-quarter  in  the  dis- 
trict to  which  there  is  no  prior  right.  The  act  of  1838  is  csntinued  in  force  till  June  22, 
1842. 

An  act  of  1843,  (p.  74,)  makes  certain  exemplifications  from  the  land-office  legal  evidence. 

By  act  of  1844,  (p.  135,)  certificates  issued  by  the  U.  S.  Treasurer,  in  favor  of  depositors 
of  money  for  lands  bought  under  the  act  of  April  24,  1820,  and  assigned,  may  be  taken  in 
payment  for  lands  purchased. 

By  the  same  act,  (p.  12,)  in  case  of  public  land,  occupied  as  a  town  site,  if  incorporated,  the 
authorities,  if  not,  the  judges  of  the  county,  may  enter  at  the  minimum  price  in  trust  for 
the  occupants;  the  execution  of  the  trust  to  be  directed  by  the  legislature.  The  entry 
must  be  prior  to  a  public  sale  of  the  tract  including  such  land,  and  shall  embrace  only  what 
is  actually  occupied  by  the  town,  not  over  three  hundred  and  twenty  acres,  and  must  con- 
form to  the  divisions  of  the  act  of  April  24,  1820. 

The  same  act,  (p.  39,)  provides  for  a  change  of  lands  in  Florida,  where  there  is  danger  of 
their  being  overflowed. 

By  act  of  1845,  (p.  36,)  a  condition  of  the  admission  of  Iowa  and  Florida  into  the  Union, 
is,  that  they  ahall  not  interfere  with  the  primary  disposal  of  the  public  lands,  nor  tax  them 
while  belonging  to  the  United  States. 

For  further  provisions  upon  this  subject,  see  9  Sts.  at  Large,  9,  51,  519,  520,  633,  332, 
472;  Sts.  1851-2,  152  ;   1852-3,  3,  7,  14;   1853-4,  346,  574. 

(a)  But,  in  equity,  a  junior  patent  or  certificate  prevails  over  an  older  one,  if  the  former  is 
accompanied  by  priority  of  right.     Isaacs  v.  Steel,  3  Scam.  99. 

As  stated  in  the  text,  the  general  doctrine  is,  that  a  grant  or  patent  appropriates  the  land, 
and  passes  a  legal  title ;  and  no  facts  behind  the  patent  can  bo  investigated,  at  law.  Thus, 
a  defect  in  the  entry  or  survey.  But  in  case  of  fraud  actual  and  positive,  law  and  equity 
have  concurrent  jurisdiction.     And  Chancery  may  inquire  into  the  preliminary  steps,  where 
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20.  Objections,  which  have  no  weight  in  support  of  a  legal  title, 
against  an  equity,  dependent  entirely  upon  a  survey,  for  which  no  pat- 
ent had  been  issued,  can  have  no  weight  against  a  patent  regularly  and 
formally  issued.(l) 

21.  A  patent  for  unimproved  lands,  (wholly  unoccupied,)  gives  legal 
seizin  and  constructive  possession  of  all  the  land  within  the  survey.  So, 
if  an  entry  be  made  under  a  grant,  and  there  is  no  adverse  possession, 
the  entry  will  be  limited  only  by  the  grant,  unless  the  contrary  ap- 
pear,(2) 

22.  If  the  essential  call  of  an  entry  be  uncertain,  as  to  the  land  cov- 
ered by  the  warrant,  and  there  are  no  other  calls  which  control  the  spe- 
cial call,  the  entry  is  invalid.  To  constitute  a  valid  entry,  some  lead- 
ing objects  called  for  must  be  known  to  the  public  at  the  time  it  was 
made,  and  the  calls  must  be  so  certain  as  to  enable  the  holder  of  a  war- 
rant to  locate  adjoining  land,  by  using  reasonable  diligence.(a)  Where 
the  object  is  known  by  two  names,  so  that  it  can  be  found  by  a  call  for 
either,  such  a  call  will  support  the  entry.  '  Certain  calls  m£^y  be  ex- 
plained or  controlled  by  other  calls.     So  the  court  will  correct  mistakes 

(1)  Stringer  v.  Leasee,  ikc,  3  Pet.  340.         J      (2)  Peyton  v.  Stith,  5  Pet.  485  :  Miller  ». 

Mclnlyre,  6  Pet.  61. 


an  elder  equitable  right  is  set  up.  Boardman  v.  Leasees,  kc.,  6  Pet.  328  ;  Stringer  v.  Lessee, 
&c.,  3,  340  ;  aco.  Balliot  v.  Bauman,  5  W.  &  S.  120;  Ballance  v.  Tosaon,  12  Illin.  326;  The 

People  V.  Livingston,  8  Barb.  253  ;  v.  Mauran,  5  Denio,  389  ;  Sears  v.  Parker,  1  Hayw. 

135 ;  Tyrrell  v.  Mooney,  1  Mur.  401 ;  Tate  v.  Greenlee,  2  Hawki,  231 ;  Hough  v.  Dumas,  4 
Dev.  &  B.  328 ;  Muse  v.  Laughridge,  2  Bay,  426.  See  Faulkenberry  v.  Truesdell,  5  Strobh. 
221. 

But  a  patent  is  said  to  be  only  evidence  of  title.  McConnell  v.  Wilcox,  1  Scam.  357  ;  Good- 
let  V.  Smithson,  5  Per.  245;  James  v.  Betz,  2  Binn.  12;  Wolf  v.  Goddard,  9  Watts,  547. 
The  court  may  go  behind  it,  and  inquire  into  equitable  claims.  Brush  v.  Ware,  15  Pet.  93. 
It  overrides  subsequent  rights,  not  prior  equities.     lb. 

After  the  issue  of  a  patent,  assignments  and  transfers  of  the  pre-emption  right  will  not  be 
inquired  into.     Morgan  v.  Curtenius,  4  McLean,  366. 

So.  a  second  patent  is  invalid,  till  the  first  has  been  revoked  by  sdre  facias,  or  bill  or  in- 
formation in  Chancery.  So,  though  tlie  second  recites  a  mistake  in  issuing  the  first.  Jack- 
son V.  Lawton,  10  John.  23.  Otherwise,  where  fraud  or  mistake  appears  by  the  patent  it- 
self. But  it  cannot  be  shown  collaterally,  that  the  patentee  intended  was  a  different  person 
and  of  a  different  name  from  the  one  mentioned ;  nor  that  the  aurvey  was  prior  to  tlie  war- 
rant. Jackson  v.  Hart,  12  John.  77.  See  Adams  v.  Jackson,  4  W.  &  S.  65.  See  Dickson 
V.  Stanley,  10  John.  133  ;  Lassly  v.  Fontaine,  4  Hen.  &  M.  146 ;  M'Clean  v.  Tomlinson,  6 
Munf.  220. 

It  has  been  held,  that  a  srant  fraudulently  obtained  is  void  ;  and  that  a  second  grantee 
acquires  the  legal  eatate.  Boring  v.  Lemmon,  5  Harr.  &  J.  223  ;  Garretaon  v.  Cole,  1,  370; 
Hindman  v.  Reed,  4  Har.  &  M'H.  6;  Crommelin  v.  Minter,  9  Ala.  594;  White  v.  Jonea,  4 
Call,  253.  A  fraudulent  patent  was  cancelled,  by  tearing  off  the  seal  in  open  court.  Sew- 
ard v.  Hicks,  2  Bland,  261. 

So,  iu  ejectment,  a  defendant  may  show  that  the  plaintiffs  patent  was  illegally  obtained. 
Hambleton  v.  Wells,  4  Call,  213. 

It  is  held,  that  even  if  the  sovereign  power  could  at  pleasure  revoke  a  grant,  which  has 
passed  the  great  seal,  a  second  grant  is  not  evidence  of  re  vocation.  Duncan  v.  Beard,  2  Nott 
&  Mc'C.  400. 

A  party  who  has  obtained  a  grant  of  land  under  the  act  of  the  general  assembly  of  Geor- 
gia, passed  in  1845,  cannot  be  affected  by  the  fraudulent  conduct  of  the  State-house  officers, 
unless  he  participated  therein.     Lamb  v.  Harris,  8  Geo.  546. 

Allhougti  a  patent  fraudulently  obtained,  or  which  has  isaued  in  violation  of  law,  is  void,  and 
does  not  authorize  a  recovery  against  a  party  in  possession  under  color  of  title ;  a  mere  in- 
truder cannot  insist  upon  the  invalidity  of  the  patent:  and,  where  the  defendant  offers  no 
evidence  to  justify  his  possession,  the  fair  inference  is,  that  he  is  an  intruder.  Crommelin  v. 
Minter.  9  Ala.  594. 

(o;  See  Brush  v.  Ware,  15  Pet.  93. 
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in  calls.  The  entire  description  must  be  taken,  by  a  reasonable  con- 
struction. If  any  call  is  so  repugnant  to  the  rest  as  to  be  clearly  made 
by  mistake,  it  will  be  rejected  ;  but  if  the  description  is  wholly  uncer- 
tain, the  grant  is  void.  Boundaries,  natural  or  artificial,  control  course 
and  distance.(l) 

23.  A  survey,  which  had  not  acquired  notoriety,  is  not  a  good  call  for 
-an  entry.     But  when  the  survey  has  been  made  conformable  to  the  en- 
try, and  the  latter  is  valid,  the  call  for  the  survey  may  support  an  entry. 
The  boundaries  of  the  survey  must  be  shown. (2) 

24.  A  junior  entry  limits  the  survey  of  a  prior  entry  to  its  calls.(3) 

25.  Until  the  survey  of  an  entry,  a  subsequent  location  must  be 
governed  by  its  calls.  It  is  for  this  reason  that  the  law  requires  pre- 
cise description  in  an  entry. (4) 

26.  A  rectangular  form  shall  be  given  to  the  survey,  unless  some  ob- 
ject called  for  requires  otherwise.(5) 

27.  In  construing  an  entry,  the  intent  of  the  locator  is  to  be  chiefly 
regarded.(H) 

28.  Chancery  will  sustain  the  rights  of  one  claiming  under  an  entry, 
which  is  clearly  proved;  but  will  not  interfere  where  there  is  a  balance 
ofrights.(7) 

29.  An  entry  of  land,  in  a  county  which  is  afterwards  divided,  does 
not,  after  the  division,  authorize  a  survey  in  the  original  county,  if  the 
land  falls  within  the  new  county. (8) 

30.  "Where  an  act  provided,  that  no  location  should  be  made  upon 
tracts,  for  which  patents  had  previously  issued,  or  which  had  been  pre- 
viouslv  surveyed;  it  was  held,  that  the  act  was  not  intended  to  apply 
to  valid  and  regular  surveys,  but  to  protect  surveys,  which,  though  not 
void,  were  defective  and  voidable.(9) 

31.  A  conveyance  of  land  by  a  pre-emptor,  before  the  issuance  of  a 
patent,  is,  by  the  laws  of  the  United  States,  absolutely  void. (10) 

32.  A  pre-emption  right,  claimed  under  the  act  of  Congress,  4lh  Sep- 
tember, 1841,  can  be  sustained  only  by  showing  some  steps  taken  to 
secure  the  same.(ll)(a) 

33.  In  many  States  of  the  Union,  which  have  long  had  few  pubhc 
lands  to  dispose  of,  there  are  few  statutes  or  decisions  upon  the  subject, 
which  are  now  practically  in  force. 

34.  Massachusetts  has  owned  large  tracts  of  vacant  lands  in  Maine, 
which,  however,  her  present  policy  is,i  wholly  to  dispose  of :  and  has  an 
agent,  whose  duty  it  is  to  make  surveys,  and  do  other  acts  for  ascertain- 

46)  Holmoa  v.  Trout,  1  Pet.  171.     (But  see 
3  Watts,  465.) 

(I)  Garnett  v.  Jenkins,  8  Pet.  75. 

(8)  Boardman  v.  Lessees,  &c.,  6  Pet.  328. 

(9)  Jackson  v.  Oark,  1  Pet.  636. 

(10)  Glenn  «.  Thistle,  23  Miss.  42. 

(11)  United  States  v.  Brown,  4  McLean,  378. 


(1)  Garnett  v.  Jenkins,  8  Pet.  75.  (See  5, 
485  ;)  Boardraan  v.  Lessees,  &c,,  6,  328  ;  3 
320  ;  Barclay  v.  Howell,  6,  498;  Oroglian  v. 
Nelson,  3  How.  187. 

(2)  Holmes  v.  Trout,  7  Pet.  171. 

(3)  lb. 

(4)  lb. 

(5)  lb. 


(a)  See  further  Lytle  v.  Arkansas,  9  How.  314;  Blanc  v.  Lafayette,  11  How.  104;  Gilmer 
v.  Poindexter,  10  How.  257  ;  Surgett  t.  Lapice,  8  How.  48  ;  Menard  v.  Massey,  lb.  293  ; 
Bisaell  V.  Penrose,  lb.  317  ;  Mills  v.  Stoddard,  lb.  345;  Campbell  v.  Townsliip,  &e.,  12,  244; 

U.  S.  T,  Moore,  12,  209  ;  v.  Porche,  lb.  426  ;   Campbell  v.  Township,  &o.,  lb.  244;  U. 

S.  V.  Boyd,  5  How.  29;  State  v.  Miller,  3  McL.  151;  Doe  v.  McMillan,  3  McL.  20;  Nelson 
T.  Moon,  lb.  319;  Astrom  v.  Hammond,  lb.  107  ;  Palmer  v.  Cuyahoga,  &o.,  lb.  226 ,  State 
T.  Miller,  lb.  151. 
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ing  the  value  of  such  lands,  and  preserviug  the  timber  thereupon,  and, 
under  the  direction  of  the  legislature,  to  sell  ).he  lands  or  timber.(l)(a) 

35.  The  General  Court  of  Massachusetts,  in  1716,  appointed  commis- 
sioners to  receive  and  record  the  claims  of  the  people  to  lands,  through- 
out the  whole  of  what  is  now  Maine.  The  Indian  deeds  were  pro- 
duced, with  other  claims,  and  gained  a  standing  as  legal  titles.  But 
the  government,  alarmed  at  their  extensiveness,  in  1731,  prohibited  all 
purchases  from  the  natives,  without  license  from  the  legislature.(2) 

36.  It  has  been  held  in  this  State,  that  where  one  is  in  possession  of 
public  lands,  a  resolve  of  the  legislature,  releasing  them  to  him,  passes 
a  title,  without  any  further  act,  except  performance  of  the  conditions, 
if  any  .(3) 

37.  So,  a  grant  by  the  provincial  legislature,  though  depending  upon 
the  approval  of  the  crown,  which  was  never  given,  but  confirmed  by 
resolves  after  the  revolution,  has  been  held  to  pass  a  title  and  seizin, 
from  its  date.(4) 

38.  Towns,  or  proprietors  of  common  lands,  may  transfer  their  lands 
hy  vote,  irrevocably. (6)  (See  sec.  4?.)  In  construing  such  grants,  the 
most  liberal  and  benignant  rules  have  been  adopted,  to  fulfil  the  inten- 
tion, which  in  early  times  was  not  always  very  plainly  expressed.  But 
where  there  is  no  express  grant  of  the  land,  but  only  a  vote  that  it 
shall  be  "left  common  for  the  use  of  the  town  for  building  stones,"  a 
grant  of  the  land  cannot  be  implied.  It  seems,  a  distinct  record  of  a 
grant  by  vote  cannot  be  controlled  by  parol  evidence.  But  if  the  book 
leaves  it  doubtful,  whether  the  entry  is  the  act  of  the  proprietors,  or  of 
their  clerk  or  other  officer ;  parol  evidence  is  admissible  to  show  by 
whom  and  for  what  purpose  the  entry  was  made.(5) 

39.  In  ancient  grants  of  towns,  when  a  fee  was  intended,  words  of 
inheritance  are  seldom  used.     When  a  long  possession  by  the  grantee, 


(1)  Mass.  Rev.  St.  92.     See  Thompson  v. 
Bright,  1  Cush.  420;  St.  1853,  998. 

(2)  Sulli.  on  L.  T.  45. 

(3)  Mayo  V.  Libhy,  12  Mass.  339. 

(4)  Prop'rs.,   &o.  v.  Jones,   12  Mass.  334. 
(But  see  Hill  i;.  Dyer,  3  GreenL  441.) 


(5)  Springfield  v.  Miller,  12  Mass.  415; 
Codman  «.  Winslow,  10,  146;  1  Pick.  224; 
Worcester  v.  Green,  2  Pick.  428  ;  Williams 
V.  lugell,  21  Pick.  288.  See  Allen  v.  Parish, 
3  Ohio,  107. 


(a)  By  St.  1850,  998,  commissioners  are  autliorized  to  settle  all  controversies  growing  out 
of  sales  of  the  public  lands  or  their  products.  The  agent  cannot  sell  the  lands  witliout  writ- 
ten approval  of  the  commissioners,  but  may  sell  the  timber  for  a  specified  period.  The  agent 
shall  fix,  and  hold  as  private,  a  minimum  price,  and  advertise  for  sealed  proposals.  The 
highest  bidder,  offering  not  less  than  this  price,  and  giving  security,  shall  be  tlie  purchaser. 

By  St.  1851,  672-3,  it  is  made  the  duty  of  the  land  agent  to  superintend  the  public  lands 
in  Maine;  and  make  and  execute  contracts  for  the  sale  of  timber  and  grass,  with  tlie  appro- 
val of  the  commissioners  of  public  lands.  But  the  fee  in  the  soil  shall  not  be  disposed  of. 
In  contracts  for  the  sale  of  timber,  the  time  for  removal  shall  be  specified,  and,  in  all  cases, 
the  price  shall  be  paid  or  secured  before  delivery  of  the  contract.  Purchase-moneys  shall 
■  be  paid  over  to  the  treasurer;  and  all  securities  made  payable  to  him.  The  secretary,  trea- 
surer and  auditor  are  appointed  commissioners. 

By  St.  1853,  991-2,  the  land  agent,  with  concurrence  of  the  commissioners,  may  sell  all 
unsold  lands  and  timber.  If  the  sale  is  on  credit,  the  security  to  be  satisfactory,  independent 
of  any  lien.  Before  selling  the  land,  except  to  the  State  of  Maine,  the  agent  shall  offer  it 
to  prior  purchasers  of  timber,  on  reasonable  terms,  and  for  a  time  not  exceeding  three  months. 
Public  notice  shall  be  given,  that  the  lands  are  for  sale.  Not  more  than  two  townships  shall 
be  soil]  to  one  purchaser  before  February  1,  1854,  except  to  the  State  of  Maine,  or  a  pur- 
chaser of  the  timber.  Maine  has  the  first  refusal  of  the  lands.  After  February  1,  1854,  all 
the  timber  and  lands  may  be  sold  to  one  or  more  purchasers. 

(J)  See  Mass.  Eev.  St.  366 ;  St.  1837,  p.  31. 
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his  heirs  or  assigns,  has  followed,  the  original  grant  has  uniformly  been 
considered  as  the  grant  of  a  fee.(l) 

40.  In  the  old  towns,  under  the  Colony  government,  the  affairs  of 
the  towns  and  of  the  commoners  in  towns  were  not  kept  distinct. 
Hence  a  proprietary  grant,  voted  by  the  town,  and  attested  by  a  pro- 
prietary clerk,  has  often  been  admitted  in  evidence ;  and  also  very 
ancient  grants  of  proprietors'  lands,  voted  by  them  or  the  town,  attested 
by  town  c]erks.(2)(a) 

41.  In  Maine,  it  is  provided  that  where,  in  the  grant  of  any  town- 
ship, or  parts  thereof,  lots  are  reserved  for  the  use  of  the  township,  and 
for  public  uses,  which  lots  are  not  located  by  the  grantees,  by  the  time 
the  township  is  incorporated,  the  assessors  of  the  town  may  procure 
such  location  by  application  to  a  court.  The  committee,  appointed  to 
make  the  location,  shall  select  lots  of  an  average  quality ;  and  their 
return,  being  recorded,  shall  be  an  assignment  of  the  lots  to  the  pro- 
posed uses.  So,  the  court  may  confirm  locations  made  by  proprietors 
themselves.  It  is  further  provided,  that  the  lien  of  the  State  upon 
lands  sold,  may  be  expressed  in  the  dead  itself.  The  surveyor-general, 
or  his  assistants,  shall  not  purchase  public  lands,  or  the  timber  on  them, 
under  penalty  of  paying  not  le-ss  than  $20,000,  and  removal  from  office. 
No  township  or  tract,  not  already  (18b5)  surveyed,  shall  be  sold,  till 
all  the  land  is  surveyed  and  lotted  ;  farming  land  into  lots  not  exceed- 
ing 170  acres  ;  other  land,  700  acres.  Lands  shall  be  sold  only  to  those 
who  will  do  settling  duly ;  viz.,  clear  15  acres,  lay  to  grass  10  acres,  and 
erect  a  house  in  four  years  ;  or,  if  the  purchase  is  of  more  than  one  lot, 
clear  10  acres  and  lay  to  grass  the  same  proportion  on  each  lot,  and 
build  a  house  upon  one  lot.  No  person  shall  buy  more  than  four  lots 
in  one  township  or  tract.  All  land,  except  settling  land,  shall  be  first 
offered  at  auction  at  the  fixed  price.  In  case  of  forfeiture  for  breach  of 
condition,  redemption  is  allowed  within  two  years  from  the  act,  (March 
23,  1838,)  unless  the  State  has  re-granted  the  land,  or  a  suit  is  pending 
as  to  the  title,  to  which  the  State  is  no  party.  The  act  applies  to  for- 
feitures incurred  within  one  year  from  its  passage.  Where  twenty  or 
fewer  persons  select  each  a  lot  of  170  acres,  in  a  township  without  a 
mill,  and  give  bonds  to  erect  a  saw  and  grist-mill  within  three  years ; 
deeds  shall  be  given  them  for  no  other  consideration,  conditioned  to 
peribrm  settling  duties.  By  late  acts,  the  land  agent  may  sell  the  pub- 
lie  lands,  except  those  lotted  for  settlement,  at  public  or  private  sale, 
not  exceeding  three  townships  a  year,  at  least  one  quarter  of  the  price 
to  be  paid,  and  notes  given  for  the  balance  A  lien  shall  be  reserved 
on  the  land  and  timber.  For  the  third  class  timber  the  minimum  price 
is  ^'i  per  1,000  feet.  If  the  agent  doubts  the  purchaser's  intention  to 
cut,  he  may  require  payment  in  advance  for  stumpage,  not  exceeding 
$2,000  per  township,  which  will  be  forfeited,  unless  he  acts  as  agreed. 
It  is  further  provided,  that  the  act  of  1843  shall  not  interfere  with  sales 
under  that  of  1842  ;  also,  that  the  act  of  1842,  so  far  as  requiring  a  sur- 
vey into  lots  not  exceeding  700  acres,  be  repealed.     A  permit  to  cut 

(1)  Stoughton  V.  Baker,  4  Mass.  528.  |      (2)  2  Dane,  695. 

(a)  Record  as  follows:  "August  13th,  1'742.  At  the  request  of  S.  W.  is  granted  to  the 
right  ol  W.  P.,  half  an  acre."  Held,  S.  W.  could  not  claim  under  such  grant,  without  proof 
that  he  derived  title  under  W.  P.     21  Pick.  288. 


CHAP.  LXXIX.] 


PATENT,  SURVEY,  ETC. 


239 


pine  timber  is  not  transferable,  except  as  security  for  supplies  furnished 
on  the  land.  Timber  remains  the  property  of  the  State,  till  payment 
of  stumpage.  Licenses  to  cut  grass,  timber,  &c.,  are  limited  to  one  year. 
The  agent  may  make  sale  of  the  timber  or  grass  for  a  period  not  exceed- 
ing three  years.  One  thousand  acres,  upon  an  average,  are  reserved 
•for  a  township,  to  be  selected  in  three  months.  No  land,  not  already 
surveyed,  at  the  date  of  the  Revised  Statutes,  to  be  sold,  till  all  in  the 
township  or  tract  is  surveyed  and  lotted.  Farming  land  to  include  not 
over  170,  other  land  not  over  70U,  acres.  The  agent  to  give  deeds,  but 
only  to  those  who  will  do  settling  duties.  He  may  sell,  as  settling  land, 
lots  not  surveyed  as  such,  but  more  suitable  for  settlement  than  for 
timber.  Large  lots,  equal  to  four  settling  lots,  to  be  subject  to  settling 
duties.  The  purchaser  must  clear  15  acres,  10  of  which  must  be  laid 
to  grass,  and  build  a  house  in  four  years.  If  more  than  one  lot  is  sold, 
10  acres  shall  be  cleared,  grass  raised  in  the  same  proportion,  and  a 
house  built  on  one  of  them.  One  person  shall  take  not  over  four  lots 
in  the  same  town  or  tract.  Only  five  townships,  except  settling  land, 
shall  be  sold  in  one  year.(l) 

42.  The  usual  reservation,  in  a  grant  by  the  State,  of  a  portion  of 
lands  for  public  uses,  is  a  condition  subsequent,  binding  on  the  gran- 
tees. A  vote  of  the  proprietors,  to  set  apart  a  designated  portion  of 
the  lands  fQr  such  uses,  vests  the  fee  in  the  parties  beneficially  inter- 
ested, if  in  being,  and  capable  of  taking:  if  not,  the  fee  remains  in  the 
original  grantees^  and  their  heirs,  not  in  the  State,  nor  in  the  town,  as 
successor  to  the  corporation  of  proprietors.(2)(a) 


(I)  1  Smith,  171-2;  Me.  L.  1832,  32; 
1835.  296-8;  1838,  509-10-11  ;  1844,  131- 
2;  1843,  69-71  ;  Rev.  St.  49-52.  See  Hol- 
brook  V.   Holbrook,   3   Shepl.  9  ;   Hovey  v. 


Deane,  lb.  216;  Stearns  v.  Godfrey,  4,  158; 
Mneliias  v.  Whitney,  lb.  343. 
(2)  Porter  v.  Griawold,  6  Greenl.  430. 


(a)  The  State  of  Massachusetts,  having  granted  lands,  with  a  reservation  of  lots  for  the 
purposes  of  education  and  worship  ;  held,  after  the  separation,  the  State  of  Maine  had  suf- 
ficient possession,  until  schools,  &c,  were  established,  to  maintain  trespass  against  intruders. 
State  V.  Cutler,  4  Shepl.  349. 

Wiiere  lands  are  granted  by  a  State,  upon  a  condition  to  be  subsequently  performed  with- 
in a  limited  time,  the  title  will  remain  valid,  until  the  State,  by  some  legislative  act,  shall 
avail  itself  of  a  Ibrfeiture.     Little  u,  Watson,  32  Maine,  214. 

Where  such  a  grant  was  made  by  Massachusetts,  prior  to  its  separation  from  Maine,  of 
land  in  Maine,  the  legislature  of  Massacluisetts  may  extend  the  time  allowed  for  performing 
sucli  condition,  notwithstanding  the  separation.     lb. 

AVIjere,  in  a  grant  hy  the  State  of  Maine,  of  a  township  of  land,  there  are  reserved  one 
thousand  acres  for  public  uses,  the  fee  in  such  reserved  land  does  not  vest  in  the  grantees 
of  the  township,  even  if  no  town  or  plantation  should  be  established  there.  Dillingham  y. 
Smith,  30  Maine,  370. 

A  location  of  land,  reserved  for  public  uses  in  the  grant  of  a  township,  made  by  the 
county  commissioners,  and  accepted  by  the  District  Court,  after  notice  to  persons  interest- 
ed, conclusively  determines  the  extent  of  the  reservation,  although  the  location  does  not 
in  fact  include  one  thousand  acres,  and  although  it  is  taken  in  parts  of  two  lots,  instead  of 
being  wholly  in  one.     lb. 

The  committee  appointed  to  locate  lands,  reserved  for  public  uses  out  of  lands  granted 
by  the  State  of  Maine,  since  the  Statute  of  1828,  need  not  specify  the  uses  for  which  the  res- 
ervations were  made.     Farrar  v.  Loring.  26  Maine,  202. 

It  is  not  suflScient  cause  to  grant  a  certiorari,  on  the  petition  of  the  owners  of  a  township, 
that  the  lots  located  for  public  uses  contain  less  land  than  is  reserved  by  the  grant.     Jb. 

On  a  petition  for  a  certiorari,  in  such  case,  the  question,  whether  the  land  located  by  the 
committee  is  better  than  the  average,  cannot  be  inquired  of.     lb. 

No  notice  to  the  owners  of  a  township,  of  an  application  by  the  county  commissioners  to 
the  District  Court,  to  appoint  a  committee,  under  the  Statute  of  Maine,  of  1842,  c.  33,  to  lo- 
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43.  A,  a  settler  on  lands  of  Massachusetts,  in  Bangor,  within  the 
terms  of  the  Eesolves  of  June  25,  1789,  sold  one  ncre  to  B  ;  and  after- 
wards the  remainder  of  the  lot  to  C,  who  transferred  it  to  D  and  bis 
associates.  D,  &c.,  received  from  the  committee  of  the  State  a  deed  of 
the  whole  lot,  as  assignees  of  A,  having  complied  with  the  prescribed 
conditions.  J)  always  occupied  after  his  purchase,  and  B  lived  in  anoth-. 
er  town,  and  never  exercised  any  Ownership  till  after  the  grant  by  the 
committee  to  D.  D  brings  an  action  against  E,  a  grantee  of  B,  for  a 
part  of  the  acre.  Held,  E  might  allege  that  the  deed  of  the  committee 
was  void,  for  fraud,  as  to  the  acre,  notwithstanding  the  clause  in  the 
act  of  separation,  confirming  all  grants  of  Massachusetts ;  that  B  rep- 
resented a  settler  within  the  meaning  of  the  resolves,  and  might  there- 
fore claim  to  be  confirmed  in  his  title  ;  and  that  the  deed  was  void,  if 
D  took  it  fraudulently,  knowing  the  acre  to  be  included,  though  the 
the  committee  did  not  know  it.(l) 

44.  Under  a  resolve  of  the  legislature,  a  commissioner  appointed  to 
report  the  names  of  settlers  in  the  town  of  S,  and  the  quantity  of  land 
to  which  they  were  entitled,  reported,  among  others,  "  to  the  heirs  of 
A,  200  acres."  The  legislature  afterwards  accepted  the  report,  and 
confirmed  and  granted  the  lands  to  the  proprietors,  and  their  heirs  and 
assions  respectively,  and  authorized  the  selectmen  of  S  to  release  for  a 
small  price  to  each  person,  "  and  to  his  or  their  heirs  and  a^ssigns,"  the 
title  of  the  State.  A  had  previously  died,  having  devised  his  land  to 
his  wife  for  life,  remainder  to  two  of  his  sons.  The  selectmen  released 
to  "  the  heirs  of  A."  Held,  the  resolve  passed  the  title  to  the  proprie- 
tors, &c.,  upon  condition  subsequent  of  paying  the  money ;  that  it 
enured  to  the  benefit  of  the  assignees  and  devist-es  of  the  proprietors, 
&c.,  named,  who  were  entitled  to  deeds  fi-om  the  selectmen,  the  word 
anf^  being  construed  to  mean  or,  according  to  the  intent  of  the  grant; 
that  A  had  a  devisable  interest,  and  his  devisees  should  hold  against 
his  heirs.(2) 

45.  The  proprietors  of  a  large  tract  conveyed  to  A  by  metes  and 
bonnds,  and  contracted  to  sell  him  an  adjoining  parcel,  which  he  accord- 
ingly entered  and  fenced.  Afterwards,  they  conveyed  to  B  all  their 
unappropriated  lands  "in  the  tract,  bounding  on  land  of  A,"  whose 
deed  was  not  recorded.  Held,  the  part  occupied  by  A  did  not  pass,  as 
unappropriatod.{?>) 

4ij.  Grant  by  the  State  of  a  township,  with  a  reservation  that  every 
one  settled  thereon,  prior  to  a  certain  day,  should  receive  a  deed  of  a 
100  acre  lot  from  the  grantee,  on  payment  of  a  certain  sum  before  a 
certain  day.  Held,  the  grantee  gained  a  title  in  fee  to  the  whole  land  ; 
and  that  a  settler  could  not  claim  a  deed,  without  paying  the  appointed 
sum  at  the  appointed  time.(4) 

47.  A  grant  by  proprietors,  made  by  vote,  cannot  be  revoked  by  a 
subsequent  vote  at  an  adjourned  meeting.     Nor  is  the  grantee,  by  ma- 

(1)  Lapish  V.  WoUs,  6  Greenl.  IIS.  |      (3)  Thorndike  u.  Barnett,  2  Greenl.  312. 

(2)  Sargent ».  Simpson,  8  Greenl.  148.  |       (4)  Hovey  v.  Deane,  1  Shepl.  31. 

cate  the  lands  reserved  for  public  uses,  in  a  township  granted  by  the  State,  by  Statute  of 
1828,  is  necessary;  but  notice  is  to  be  given,  before. the  conamittee  proceed  to  discharge 
their  dutiea     lb. 

Inhabitants  of  the  county  in  which  the  lands  He  may  legally  be  appointed  on  such  com- 
mittee,   lb. 
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king  his  claim  under  the  first  vote,  precluded  from  denying  the  validi- 
ty of  the  second.    (See  sec.  38.) 

48.  So,  where  proprietors  vote  a  certain  easement,  and  the  party 
enters,  his  title  is  good,  without  registration,  against  subsequent  pur- 
chase rs.(l) 

49.  In  New  Hampshire,  in  case  of  a  grant  or  charter  from  the  State, 
made  upon  the  condition  of  settling  or  improving  within  a  certain  time, 
and  a  forfeiture;  a  process  is  provided,  by  which  the  State  reclaims  the 
land.  If  a  jury  find  a  forfeiture,  the  court  may  grant  a  hearing  in 
equity.  A  judgment  vests  the  land  in  the  State,  without  entry,  unless 
some  one  is  in  possession,  and  has  been  long  enough  to  bar  a  private 
claim.  A  second  grantee  of  the  land  may  appearand  claim  on  account 
of  his  improvements  ;  and  the  court  may  eiiher  allow  for  them,  adjudge 
the  land  to  him  upon  his  paying  for  it,  or  give  him  his  election.  An 
original  grantee  shall  also  be  allowed  for  improvements. 

50.  Land  commissioners  are  appointed  to  sell  or  lease  the  public 
lands.  Deeds  or  leases,  to  be  of  any  effect,  must  be  recorded  by  the 
Secretary  of  State  within  one  year.(2) 

51.  Proprietors  of  common  and  undivided  lands  in  the  township,  are 
corporations,  and  may  make  partition,  and,  in  certain  cases,  convey,  by 
vote. 

52  But  where  they  voted  that  one  of  them  should  have  certain 
lands,  and  that  their  clerk  should  give  him  a  deed  in  their  name,  and 
he  made  a  deed  in  his  own  name,  as  clerk  ;  held,  nothing  passed  by  the 
vote  and  deed. (3) 

63.  A  mistake  in  the  charter  of  a  township  cannot  be  corrected  by 
a  court  of  law,  in  a  suit  between  individuals.(4) 

54.  No  particular  terms  are  requisite  for  a  grant  by  the  Icgisla- 
ture.(o) 

55.  In  Rhode  Island,  an  ancient  act  (1682)  confirms  the  grant  made 
by  Indian  sachems  to-  the  inhabitants  of  Newport,  Providence,  Ports- 
mouth, Warwick  and  Westerly,  prior  to  the  charter  of  Charles  II,  au- 
thorizing the  assembly  to  regulate  such  purchases.  Another  act 
(1746)  confirms  the  grant  made  by  the  late  colonies  of  New  Plymouth 
and  Massachusetts,  or  the  Province  of  Massachusetts  Bay,  in  Bristol, 
Tiverton,  and  Little  Compton,  Warren  and  Cumberland,  as  if  within 
their  limits.(6) 

56.  In  Vermont,  the  court  may  inquire  into  the  validity  of  a  grant, 
or  charter,  or  the  performance  of  conditions  contained  therein,  (with 
provisions  similar  to  those  in  New  Hampsbire,  sec.  49.)  The  act  is 
said  not  to  apply  to  grants,  &c.,  made  by  or  under  the  authority  of  the 
State.  A  subsequent  statute  makes  it  applicable  to  all  cases  relating 
to  grants  of  land  in  the  State.(7) 

57.  By  an  act  of  1789,  past  grants  by  resolutions  are  made  va]id.(8) 

58.  A  statute  recites,  that  lands  had  been  given  "to  the  Society  for 
Propagation  of  the  Gospel  in  Foreign  Parts ;"  that,  by  the  revolution, this 


(1)  Pikev.  Dyke,  2  Greenl.  213;  Preblo  v. 
Reed,  5  Shepl.  169;  Evans  v.  Osgood,  6  Shepl. 
213 

(2)  K  H.  Rev.  St.  409,  10,  63.  See 
Brown  v.  Edson,  23  Verm.  435. 

(3)  Coburn  «.  llllenwood,  4  N.  H.  99 ;  At- 
kiasoD  V.  Bemis,  11,  44. 


(4)  Enfield  v.  Pernilt,  6  N.  H.  280. 

(5)  lb. 

(6)  R.  I.  L.  446-7  ;  lb.  447-8. 

(7)  I  Verra.  L.  189-90-1 ;  Verm.  Rev.  St. 
228-30.     See  Summer  w.  Conant,  10  "Verm.  9. 

(8)  lb.  193. 
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society  had  become  foreign  and  alien,  and  its  lands  vested  in  the  State. 
The  act  proceeds  to  grant  them  to  the  towns  where  they  lie,  to  lease 
them  ivhih  luater  runs,  or  wood  grows,  for  the  benefit  of  schools.(l) 

59.  Other  acts,  reciting  that  glebe  rights,  granted  by  the  British  gov- 
ernment in  aid  of  ike  national  religion,  have,  by  the  revolution,  as  public 
reservations,  vested  in  the  State;  grant  them  to  the  towns,  to  be  leased 
for  the  benefit  of  the  schoo]s.(2) 

60.  It  is  further  provided,  that  lands  granted  to  or  sequestered  for 
schools  shall  be  leased  by  the  selectmen  for  not  more  than  tenyears.{3) 

61.  Another  act  provides,  that  lands  granted  to  thejirst  settled  minis- 
ter may  be  leased.  Also  those  for  the  use  of  the  ministry,  and  social 
worship  of  God.  The  proceeds  are  to  be  equally  distributed  in  the 
town  for  these  objects. (4)(a) 

62.  Grants,  charters  and  patents,  made  by  or  under  the  late  colony 
of  New  York,  except  in  confirmation  of  those  of  New  Hampshire,  are 
declared  void. (5) 

63.  The  statute  of  limitations  does  not  apply  to  State  lands,  or  those 
given  for  public,  charitable  and  pious  uses,  excepting  lands  given  to- 
the  Society  for  Propagation  of  the  Gospel. (6) 

6i.  It  has  been  held,  that  a  lease  of  glebe  lands  by  selectmen,  not  con- 
formable to  the  statute,  and  also  a  conveyance  in  fee  of  such  lands,  are 
void. (7)  Also,  that  the  right  granted  to  the  first  settled  minister  does  not 
vest,  but  remains  under  the  temporary  control  of  the  legislature,  and 
its  avails  are  subject  to  their  disposal,  till  such  minister  is  settled. (8) 

65.  In  New  York,{b)  the  sales  of  public  lands  are  put  under  the  di- 
rection of  commissioners.  They  are  to  be  sold  at  auction  ;  each  lot 
separately,  and  not  over  20,000  acres  at  one  auction.  Not  less  than 
25,  nor  more  than  75,  per  cent,  to  be  paid  down  ;  the  remainder  secured, 
within  48  hours,  by  a  penal  obligation,  and  to  be  paid  in  six  equal 
annual  payments.  The  surveyor-general  gives  a  certificate  to  the  pur- 
chaser. The  latter,  unless  expressly  authorized,  cannot  cut  wood  or 
timber,  unless  for  fences  or  buildings,  or  for  firewood,  or  for  purposes 
of  cultivation.  Whenever  the  purchaser,  his  representatives,  &c.,  pro- 
duce to  the  commissioners  the  surveyor's  certificate,  with  a  receipt  of 
the  treasurer  indorsed  for  the  whole  price,  the  obligation  shall  be  can- 
celled and  letters  patent  issued.  So  where  the  certificate  is  lost  or 
wrongfully  withheld  from  the  owner.  Where  one  dies,  having  a  pre- 
emptive right,  the  commissioners  may  decide  in  whom  such  right  vests; 
and  the  party  shall  stand  on  the  same  footing  with  other  purchasers  of 
public  lands.  If  the  lands  are  not  sold  at  auction,  they  may  be  offered 
at  private  sale  ;  and,  if  necessary,  the  minimum  price  reduced.  Where 
a  tract  ordered  to  be  sold  was  occupied  February  17,  1809,  and  ira- 


(1)  lb.  193-4-9. 

(2)  lb.  ]  94-5-8. 

(3)  lb.  195. 

(4)  lb.  196-7-8-9. 

(5)  lb.  508. 


(6)  lb.  292,  293. 

(7)  Lampson  v.  Nfiw  Haven,  2  Verm.  14; 
Bush  V.  Whitney,  Chipm.  369. 

(8)  Poultney  v.  Wella,   1  Aik.  180.     See 
Dow  V.  Hinesburgh,  2,  18. 


(a)  By  the  Revised  Statutes,  the  selectmen  have  charge  of  glebe  lands.  These  are  ap- 
plied for  benefit  pf  schools.  Those  f:iven  to  the  use  of  the  ministry,  to  the  societies  of  tlie 
town  in  which  they  lie.     Rev.  St.  403.     See  1,  206. 

(J)  As  to  the  disposal  of  escheated  lands  in  this  State,  see  Englishe  v.  Helmuth,  3  Comst 
394. 
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proved  to  the  value  of  twenty-five  dollars,  the  occupant  may  recover 
such  value  from  the  purchaser,  to  be  fixed  by  appraisement,  as  at  the 
time  of  sale;  allowance  being  made  for  the  use  of  the  land  and  the  cut- 
ting of  the  timber.  The  amount  shall  be  paid  before  any  patent  issues. 
But  the  provision  as  to  improvements  does  not  apply  to  lands  previ- 
ously sold  by,  or  escheated  or  confiscated  to,  the  State,  or  purchased  by 
the  State,  at  a  sale  by  virtue  of  any  security,  or  conveyed  to  the  State 
by  its  dei)tor.  The  heirs  or  devisees  of  one  to  whom  a  grant  has  been 
ordered,  and  who  has  since  died,  may  obtain  a  grant,  on  fulfiUing  the 
conditions.  If  of  age,  they  shall  execute  any  securities  which  the  de- 
ceased was  to  have  executed.  If  minors,  an  account  shall  be  opened 
with  them  in  the  public  offices  for  the  sums  due;  upon  payment  of 
which  a  grant  may  issue,  and,  upon  non-payment,  the  land  may  be 
resold.  Where  one  becomes  entitled  to  a  grant  under  a  special  law,  he 
shall  apply  for  it,  unless  otherwise  expressed,  within  one  year.  After 
a  year  from  the  time  when  any  payment  falls  due,  the  obligation  may 
be  sued,  or  the  land  resold.  If  the  latter  case,  previous  payments  are 
forfeited.  If  the  amount  due  upon  the  land  is  not  bid,  it  shall  be  pur- 
chased for  the  State,  and  may  be  resold,  giving  preference  to  the  former 
owner,  if  he  applies  within  three  months.  In  case  of  resale,  a  summary 
process  is  provided  for  ejecting  any  occupant.  The  obligations  .may 
be  cancelled,  upon  surrender  of  the  certificates.  Special  provisions  are 
made  with  regard  to  lands  in  the  fourth  senate  district.  The  attorney- 
general  may  obtain  partition  of  any  State  lands  owned  in  common,  &c. 
Lands  under  the  waters  of  navigable  rivers,  or  lakes,  may  be  granted 
to  the  adjacent  proprietors  only,  with  certain  restrictions  relating  to 
the  neighborhood  of  New  York  city,  and  upon  public  notice  of  an  ap- 
plication therefor.  The  cutting  or  carrying  away  of  timber,  upon  the 
State  or  Indian  lands,  is  prohibited,  under  a  heavy  penalty.  Where 
lands  belonging  to  the  canal  fund  are  sold,  50  per  cent,  is  required  to 
be  paid,  or  secured  on  other  property,  and  the  balance  secured  in  three 
yearly  payments.(l)  In  all  grants  of  public  lands,  there  is  an  exception 
and  reservation  of  gold  and  silver  mines.  If  the  title  to  the  lands  fails, 
the  price  shall  be  refunded.(2) 

66.  In  case  of  a  sale  of  land  by  the  attorney-general,  three  months' 
redemption  is  allowed.  The  treasurer  shall  pay  the  purchaser  the 
costs  of  sale  and  interest,  paid  to  the  treasury  by  the  party  redeeming. 
In  case  of  resale  by  the  surveyor-general,  the  certificate  states  the 
amount  due,  and  that  the  land  is  redeemable.  The  first  purchaser  may 
redeem  within  three  months ;  if  he  does  not,  a  patent  may  issue,  or  a 
certificate,  a  bond  being  given  back,  on  payment  of  the  sum  due. 
Patents,  besides  being  recorded  in  the  office  oif  the  Secretary  of  State, 
may  also  be  registered,  like  deeds,  in  the  county  registry.(3) 

67.  It  has  been  held  in  this  State,  that  a  patent  of  lands  occupied  by 
the  Indians  is  valid,  though  made  without  their  consent.  Its  validity 
is  a  point,  which  cannot  be  tried  in  a  suit  between  individuals,  neither 
of  whom  claims  under  the  Indians.(4) 

68.  Government  is  never  presumed  to  grand  land  twice.(5)  (See 
sec.  18.) 


(1)  N.  T.  Rev.  St.  200-10. 

(2)  lb.  198. 

(3)  N.  T.  L.  1836,  699 ;   1846,  89. 


(4)  Jackson  v.  Hudson,  3  John.  316. 

(5)  Jackson  v,  Murray,  1  John.  6. 
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69.  In  1667  land  was  granted  to  A,  who  in  1689  sold  to  B.  In 
1671, .B  took  out  a  patent,  including  land  said  to  be  embraced  in  A's. 
Held,  a  party  claiming  under  B  was  estopped  to  make  this  allegation. (1) 

70.  A  patent  issued  in  17'67,  and  another  in  1761,  reciting  the  first, 
and  including  lands  contained  in  it.  Tlie  latter  patentees  purchased 
under  the  first  patent,  and  made  partition  of  the  lands  held  under  the 
second,  excepting  two  lots  held  in  the  first.  The  plaintiff.  A,  brings 
ejectment,  claiming  under  the  second  patent,  against  B,  a  party  claim- 
ing under  one  of  the  patentees  named.  Held,  the  recital  of  the  former 
patent  estopped  A  from  denying  it ;  that  B  did  not  necessarily  hold 
under  the  second  patent,  because  he  was  a  patentee  ;  but  that  the  con- 
trary appeared  from  the  omission  of  the  proprietors  to  divide  the  two 
lots.(2) 

71.  Where  a  patent  reserves  a  certain  number  of  acres  for  public 
uses,  it  seems  the  patentee  may  elect  where  to  locate  the  reservation,(S) 

72.  A  patent  takes  effect  from  its  date,  by  relation,  though  sealed 
afterwards.(4) 

73.  In  ancient  patents,  where  the  description  of  the  land  is  vague, 
and  the  construction  somewhat  doubtful,  the  acts  of  parties,  of  the 
government,  and  of  adjoining  claimants,  are  entitled  to  great  weight  in 
Settling  the  location. (5) 

74.  Claimants  under  different  patents,  nineteen  years  before  the 
trial,  caused  a  new  survey,  and  agreed  that  the  line  run  was  the  true 
one,  and  afterwards  repeatedly  acquiesced  in  it.  Held,  although  it 
might  originally,  it  could  not  now,  be  questioned  or  disturbed. (6) 

75.  After  partition  by  patentees,  possession  taken  according  to  a 
survey  and  map,  and  the  lapse  of  forty  years:  they  cannot  dispute 
the  correctness  of  the  actual  locations.(7) 

76.  Where  a  location  is  made  under  a  deed  and  survey,  and  undis- 
turbed possession  held  accordingly  for  38  years  ;  such  location  is  bind- 
ing, though  proved  by  a  subsequent  survey  to  be  inaccurate.  So, 
after  41  years  of  occupancy,  a  boundary  cannot  be  disturbed. (8) 

77.  A  defendant,  for  the  purpose  of  showing  a  title,  introduced  let- 
ters-patent from  royal  governors,  dated  1686,  and  1716.  These  patents 
embraced  the  manor  of  Livingston,  of  which  the  premises  in  question 
were  a  part.  The  defendant  traced  his  title  up  to  the  original  patentee. 
Held :  1.  That  if  either  of  the  patents  was  valid,  the  plaintiffs  could 
not  recover  ;  the  premises  being  included  in  each  grant,  and  the  legal 
title  to  the  manor  being,  by  virtue  thereof,  in  the  defendant's  ancestors 
at  the  time  of  the  American  revolution  ;  it  not  being  claimed  that, 
prior  to  the  revolution,  the  lands  reverted  to  the  Britisb  crown,  or  sub- 
sequently thereto  to  the  people,  by  forfeiture,  escheat,  or  otherwise. 
2.  That  the  patents  were  both  issOed,  in  due  form,  to  pass  the  title  of 
the  crown  ;  and  that  nothing  appeared  upon  their  faces  to  render  them 
void.  3.  That  the  proof  did  not  show,  affirmatively,  that  they  were 
issued  without  authority,  and,  in  the  absence  of  such  proof,  the  grants 
were  plenary  evidence  of  authority  in  the  colonial  governors.    4.  That 


(1)  Ih. 

(2)  Jaokson  v.  'Wilson,  9  John.  92. 

(3)  Jacksou  V.  Smith,  9  Johu.  100. 

(4)  Heath  v.  Rosa,  12  Joha.  140. 

(5)  Jackson  v.  Wood,  13  John.  346. 

(6)  Jaokson  v.  Van  Corlaer,  11  John,  123. 


(7)  Jaokson  v.  Tedder,  3  John.  8. 

(8)  Jackson  v.  Dieffeudorf,  3  John.  269  j 
V.  Murray,   7,  5 ;   v.   Me''!all, 


10,  377 ;  V.  Scoonmaker,  7,  12,  238; 

8,  367,394;  9,  100;   11,  163. 
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the  patents  being  evidence  prima  fitcie,  that  they  were  regularly  issiii'd, 
iind  that  all  the  preliminary  requisites  had  been  complied  with ;  the 
proof  in  opposition  thereto  was  too  conjectural,  unsatisfactory  and  in- 
suf3ficieat,  on  which  to  find  the  fact  of  irregularity.  5.  That  if  the 
patents  were  obtained  by  fraud,  or  misrepresentation,  they  could  not, 
for  that  reason,  be  assailed  collaterally,  in  an  action  of  ejectment ;  but 
could  only  be  avoided  by  a  regular  course  of  pleadings  on  bill  or  scire 
facias,  in  which  the  fraud  or  misrepresentation  was  directly  put  in 
issue.(l)  . 

78.  It  is  not  a  valid  objection  to  a  patent,  that  it  is  not  signed  by  the 
governor,  provided  the  great  seal  is  attached.  This  authenticates  the 
patent,  and  is  prima  fieie  evidence,  that  the  patent  was  approved  by 
the  governor,  and  issued  by  his  direction. (2) 

79.  The  authority  to  the  commissioners  of  the  land  office,  in  New 
York,  to  grant  land  under  the  waters  of  navigable  rivers,  may  be  exe- 
cuted by  letters  patent,  under  the  seal  of  the  State.(3) 

80.  Such  a  patent,  though  not  containing  a  reservation  of  gold  and 
silver  mines,  is  not  for  that  reason  void. (4) 

81.  A  grant  of  lands  by  patent,  under  the  seal  of  the  State,  is  prima 
facie  evidence  that  it  was  regularly  issued,  and  that  all  things  prelimi- 
nary had  been  performed  and  complied  with  ;  and  where  one  makes 
title,  under  such  patent,  to  lands  which  were  under  water  'at  the  time 
of  the  grant,  it  is  not  necessary  for  him  to  show  that  notice  of  the  appli- 
cation for  the  grant,  as  required  by  the  statute,  was  given.  And  whei-e 
such  patent,  granted  to  a  turnpike  company,  bounded  the  lands  under 
water,  which  were  the  subject  of  the  grant,  by  the  terminus  of  the  turn- 
pike road  of  such  company  at  the  margin  of  the  water;  held,  this  was 
conclusive  evidence,  for  the  purposes  of  a  suit  of  ejectment  by  the  State 
against  those  claiming  under  such  patent,  that  the  grant  was  made  to 
"the  proprietors  of  the  adjacent  lands;"  also,  that  such  patent  could 
not  be  invalidated,  by  proof  that  it  was  granted  for  other  purposes  than 
to  promote  the  commerce  of  the  State ;  as,  for  example,  to  a  turnpike 
corporation.(5) 

82.  Where,  in  an  action  brought  by  the  attorney-general,  to  vacate 
letters  patent  granted  by  the  king  of  Great  Britain,  more  than  one  hun- 
dred years  since,  the  facts  stated  in  the  complaint  show  that  the  plain- 
tiffs never  had  any  title  or  possession,  and  do  not  show  that  any  right 
of  action  has  accrued  to  the  people,  or  to  the  king  under  whom  they 
claim,  within  forty  years  next  before  the  commencement  of  the  action; 
the  action  cannot  be  maintained. (6) 

83.  Where  letters  patent  are  sought  to  be  vacated  on  the  ground 
that  they  were  granted  upon  false  suggestions,  it  must  be  proved  that 
the  suggestions  were  material  as  well  as  fa]se.(7) 

84.  The  fact,  that  some  of  the  grantees  in  a  patent  were  trustees  for 
one  of  their  number,  and  released  their  interest  to  him  soon  after  the 
grant  was  made,  is  no  evidence  of  fraud  in  obtaining  the  patent(8) 

85.  Where  a  patent  was  granted  by  the  king  of  Great  Britain,  in 
1787,  of  lands  in  New  York,  subject  to  the  payment  of  an  annual  rent 


(1)  People  V.  Livingston,  8  Barb.  253. 

(2)  Tb. 

(3)  The  People  v.  Mauraa.  6  Denio,  389. 

<4)  a». 


(5)  lb. 

(6)  The  People  v.  Clarke,  10  Barb.  120, 
(t)  lb. 

(«)  lb. 
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to  the  king  or  his  successor,  and,  twenty-four  years  afterwards,  the 
colonial  legislature  passed  an  act  to  provide  for  the  more  effectual  col- 
lecting of  quit-rents,  due  and  to  become  due  from  all  the  gr  ;nts  and 
patents  within  the  colony,  including  the  one  in  question  ;  such  act  is 
a  confirmation  of  the  original  grant.(l) 

86.  The  433d  section  of  the  Code,  authorizing  an  action  to  be  brought 
by  the  attorney-general,  in  the  name  of  the  people,  for  the  purpose  of 
vacating  or  annulling  letters  patent  granted  by  the  people  of  the  State, 
does  not  extend  to  letters  granted  by  the  king,  prior  to  the  revolu- 
tion (2) 

87.  A  survey  may  be  corrected,  as  to  the  lines,  in  conformity  with 
the  patent  and  with  a  map  on  file  in  the  public  office.(3) 

88.  In  Pennsylvania,  by  act  of  November  27,  1779,  the  estates  of 
the  late  proprietaries  were  vested  in  the  State.(4) 

89.  By  a  Statute  of  1781,  it  is  provided  that  persons,  who,  prior  to 
Dec.  1776,  had  become  entitled  to  lands  under  any  grant,  warrant  or 
location,  may  receive  a  patent,  or  a  survey  (if  necessary)  and  patent, 
upon  payment  of  the  purchase-money,  or  so  much  thereof  as  remains 
due ;  one-quarter  in  one  year  from  the  passage  of  the  act,  one-quarter 
in  two  years,  one-quarter  in  three  years,  the  rest  in  four  years.  In  de- 
fault of  payment  for  six  months,  the  lands  to  be  sold,  unless  in  case  of 
actual  settlement,  and  where  the  owner  has  been  expelled  by  the 
enemy.  Patents  are  given  by  deed-poll ;  free  from  all  reservations  and 
restrictions,  except  a  reservation  of  one-fifth  of  gold  and  silver  ore, 
to  be  delivered  at  the  pit's  mouth.  The  act  does  not  apply  to  any 
grant,  Ac,  after  July  4,  1776,  for  land  within  ten  miles  of  Philadelphia, 
or  three  miles  from  a  county  town,  or  for  more  than  500  acres  in  one 
tract,  or  to  lands  not  granted  in  the  usual  forms  of  the  land  office,  or 
those  not.within  the  Indian  purchase.  Locution  means  an  application 
in  the  office  of  the  secretary  of  the  late  land  office,  entered  there,  num- 
bered and  sent  to  the  surveyor  general. 

90.  By  Statute  of  1784,  it  was  provided,  that  the  land  office  be 
opened  for  lands  purchased  from  the  Indians,  at  the  rate  of  £10  per 
100  acres,  or  £3  10s.  for  those  west  of  the  Alleghany.  The  applicant 
must  produce  a  description  of  the  lands,  with  a  certificate  whether  they 
are  improved.  Not  more  than  400  acres  to  be  granted  to  one  person. 
All  titles  under  the  late  proprietaries  to  be  located  to  the  lands  already 
purchased  from  the  Indians. 

91.  By  another  act  of  1784,  provision  is  made  for  sale  of  the  lands 
purchased  by  the  proprietaries  from  the  Six  Nations,  November  5, 
1768,  at  the  rate  of  £30  per  100  acres,  a  survey  not  exceeding  1000 
acres,  with  six  per  cent,  for  highways,  payment  to  be  made  in  full  be- 
fore receiving  a  warrant.  The  warrant  to  be  located  at  the  pleasure  of 
the  holder,  (some  appropriated  lands  excepted,)  but  all  in  one  tract. 

92.  By  Statute  of  1785,  the  secretary  of  the  land  office  is  to  issue 
■warrants  to  applicants,  successively,  in  the  order  ascertained  by  a  lot- 
tery, (now  obsolete,)  the  warrants  to  be  numbered  according  to  priority, 
and  directed  to  the_  surveyor.  But  the  prior  right  is  lost,  unless  the 
warrant  be  left  with  the  surveyor  within  thirty  days  from  date.  Also 
unless  the  survey,  if  made  on  or  before  December  31,  is  returned  to 

(1)  lb.  I      (3)  Jackson  v.  Hunter,  1  John.  495. 

(2)  lb.  I      (4)  Pard.  518. 
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the  surveyor  general,  on  or  before  March  31,  ensuing.  (The  whole 
land  to  be  surveyed  in  one  tract,  not  containing  in  front,  on  any  river,(a) 
more  than  one-half  of  its  lengtli  or  depth,  and  to  be,  as  nearly  as  pos- 
sible, an  oblong  of  three(6)  times  the  breadth  thereof.  Where  a  sur- 
vey contains  more  land  than  the  warrant,  unless  the  excess  is  more 
than  1-10,  the  return  shall  be  admitted,  the  surplus  price  being  paid. 
(Ee-enacted  in  1792.) 

9o.  By  another  act  of  1785,  further  provision  is  made  for  patents  to 
purchasers  prior  to  December  10,  1776,  on  their  paying  or  giving  bonds 
for  the  price,  secured  by  mortgage. 

94.  By  act  of  1792,  where  a  warrant,  issued  since  April  1,  1784, 
fails  of  execution  by  a  prior  appropriation  of  the  land,  the  party  shall 
be  credited  with  the  sums  paid,  towards  other  lands.  Lands  lying 
north  and  west  of  the  Ohio  and  Alleghany  rivers,  and  Conewango 
Crock,  to  be  sold  to  settlers  for  £7  10s.  per  100  acres,  with  6  per  cent, 
for  joads.  A  warrant  for  survey  issues,  on  application,  (with  a  parti- 
cular description,)  for  not  more  than  400  acres,  on  payment  of  the 
price.  No  tract  to  be  surveyed,  if  settled  and  improved,  except  for  the 
settler  himself.  Where  one  has  settled  and  improved  the  lands  above 
mentioned,  he  mav  claim  to  have  a  tract,  not  exceeding  400  acres,  sur- 
veyed and  marked  out.  A  warrant  or  survey  shall  be  invalid,  unless 
the  party  has  already  made,  or  shall,  within  two  years,  make  a  settle- 
ment, by  clearing,  fencing  and  cultivating  at  least  two  acres  for  every 
100,  erecting  a  dwelling,  and  residing,  or  causing  a  family  to  reside 
thereon,  for  five  years  next  after  the  first  settlement,  if  he  shall  so  long 
live.  Upon  failure  of  such  settlement,  new  warrants  may  be  issued. 
But  prevention  or  expulsion  by  public  enemies  shall  be  a  sufficient  ex- 
cuse tor  the  default,  if  the  partv  attempt  to  make  the  settlement.  The 
lands  remain  chargeable,  in  every  one's  hands,  with  the  price.  A  set- 
tler loses  his  rights,  unless  he  apply  for  a  warrant  in  ten  years  from  the 
act,  not  being  prevented  by  death  or  violence,  (as  above  ;)  and  a  war- 
rant may  issue  to  others.  Where  any  caveat  is  determined,  (according 
to  the  usage,)  a  patent  shall  still  be  withheld  for  six  months,  to  give 
opportunity  for  an  action  at  law.  The  party  prevailing  upon  the 
caveat  is  understood  to  have  possession.  After  six  months,  or  after  a 
decision  of  the  suit,  if  any,  a  patent  issues. 

95.  Statute  of  March  6, 1793,  limits  the  above  provision,  (sec.  87,)  as 
to  credits  for  overpayments,  to  January  1,  1795. 

96.  By  act  of  April  22,  1794,  warrants  for  land  within  the  New 
Purchase,  and  the  triangular  tract  upon  Lake  Erie,  are  limited  to  set- 
tlers ;  and  applications  for  lands  are  restricted  to  a  certain  time. 

97.  By  act  of  April  20,  1795,  any  citizen,  residing  not  less  than  100 
miles  from  Philadelphia,  has  a  prior  claim  for  not  more  than  three 
patents.     But  no  one  shall  be  preferred  a  second  time. 

98.  By  act  of  January  22,  1  02,  the  effect  of  a  caveat  is  limited  to 
two  years,  unless  followed  by  a  citation. 

99.  By  act  of  April  2,  1802,  where  the  secretary  supposes  that  land 
applied  for  has  been  taken  up,  he  shall  issue  a  certificate  (in  form 

(a)  This  word  applies  only  to  large  streams,  technically  called  rivers.  But  the  act  is  held 
to  be  merely  directory,  and  not  to  render  void  proceedings  which  do  not  precisely  conform 
to  its  terms.  Wyncoop  v.  Heath,  4  Watts,  428.  See  also,  as  to  this  statute,  Prout  y. 
Burd,  lb.  375. 

(J)  By  act  of  1192,  twice. 
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prescribed)  instead  of  a  warrant,  upon  proof  that  the  applicant  is  in 
possession. 

100.  Bj  act  of  April  4,  1805,  a  warrant  shall  be  filed  with  the  sur- 
veyor within  two  years ;  else  it  is  void  against  a  later  warrant,  or  a 
settlement. 

101.  By  act  of  February  21,  1810,  patents  may  issue  to  trustees, 
guardians,  or  executors,  in  certain  cases,  upon  their  giving  a  mortgage. 
Payments  may  be  made,  upon  such  mortgage,  of  the  whole  sum,  or  a 
part,!  before  they  become  due. 

102.  By  act  of  March  20,  1811,  wherever  an  original  warrant-holder, 
or  his  representative,  and  an  actual  settler,  have  agreed,  previous  to 
the  settlement,  to  improve  land,  lying  north  and  west  of  the  Ohio  and 
Alleghany  rivers,  and  Conewango  Creek,  and  improvements  have 
been  made,  (according  to  Statute  of  April  3,  1792,)  the  title  is  con- 
firmed to  the  parties,  saving,  however,  any  adverse  right.  Where  a 
settler  has  occupied  adversely  to  the  warrantee,  if  the  parties,  before 
June  1,  1813,  shall  make  a  compromise,  either  by  a  release  from  the 
warrantee  of  150  acres,  with  the  usual  allowances,  to  be  legally  sur- 
veyed, without  consideration,  and  including  the  improvements,  or  by 
either  party's  buying  the  other's  right ;  the  title  of  the  State  is  relin- 
quished. So  where  such  settler  has  purchased  any  part  of  the  land 
from  the  warrantee,  to  include  and  secure  his  improvement,  and  the 
latter,  before  June  1,  1813,  shall  release  150  acres,  and  allowance  of 
6  per  cent.,  without  consideration.  All  settlers,  adverse  to  the  war- 
rantees, who  have  occupied  two  years,  and  cleared,  fenced  and  cul- 
tivated three  acres,  and  abandoned  their  settlements,  before  completing 
them,  according  to  the  act  of  1792,  and  who  shall,  before  June  1,  1813, 
return  to  the  land,  and  make  up  the  deficiency  of  occupation,  may  be 
treated  as  actual  settlers.  Otherwise,  the  warrantee  has  an  exclusive 
title.  Any  settler,  who  has  commenced  an  adverse  settlement  on  land 
surveyed,  and  has  been  legally  evicted  by  the  warrantee,  shall  be  held 
an  actual  settler ;  and  the  right  of  the  State  is  relinquished  upon  any 
settlement  between  the  parties  (as  above,  not  limiting  the  time,  how- 
ever, to  June  1,  1813.)  Where  there  has  been  no  actual  settlement, 
but  the  warrantee  shall  agree  with  any  person  to  make  one  before 
June  1,  1814,  (18L3  ?)  and  release  to  him  150  acres  and  allowance,  and 
such  person  shall  commence  and  continue  for  five  years  a  settlement 
thereupon,  and  clear,  fence  and  cultivate  at  least  two  acres  for  every 
hundred,  and  erect  an  habitable  dwelling;  the  title  of  the  State  shall 
cease.  Where  prevention  patents  have  issued  to  such  parties,  a  new 
patent  may  be  had  on  giving  up  the  old  one.  In  any  case  of  compro- 
mise, as  above,  where  a  new  warrant  of  default  has  issued,  the  price 
for  the  vacating  warrant  shall  be  repaid.  The  above  provisions  are 
not  to  affect  any  agreement  between  an  actual,  settler  and  any  one  who 
was  to  procure  a  title  for  him,  where  the  original  warrantee  has  failed 
to  perform  the  conditions  of  the  act  of  1792 ;  unless  a  compromise 
takes  place  between  all  parties  concerned,  before  June  1,  1813,  or  such 
grantee  shall  release  to  the  contracting  parties ;  in  which  cases,  the 
title  of  the  State  shall  cease.  The  above  compromises  shall  be  re- 
corded ;  and,  upon  a  certified  copy  thereof  being  sent  to  the  land 
office,  and  the  usual  proof  of  settlement,  &c.,  a  patent  shall  issue. 
Where  a  settler,  under  the  act  of  April  3,  1792,  has  purchased  the 
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right  of  a  warrantee,  he  maj  receive  a  patent  on  proof  of  settlement 
and  of  title  under  the  warrantee,  and  payment  of  the  amount  due; 
subject  to  the  claim  of  forfeiture  by  the  State  under  said  act. 

103.  By  act  of  April  2,  1811,  patents  may  issue  on  past  surveys, 
.though  exceeding,  by  more  than  10  per  cent.,  the  amount  in  the  war- 
rants, saving  rights  by  improvement  to  the  excess.  By  act  of  Feb- 
ruary 7,  18L2,  in  case  of  settlement,  no  further  evidence  is  required 
for  a  patent,  than  that  upon  which  the  warrant  was  granted,  unless 
there  are  adverse  claims. 

104.  By  act  of  March  22,  1813,  warrants  and  patents  may  issue  to 
settlers  on  the  depredation  land,  north  and  west  of  the  Ohio  and  Alle- 
ghany rivers,  surveyed  and  not  validly  sold,  nor  otherwise  appro- 
priated, as  in  case  of  other  lands,  except  those  parts  surveyed  on  war- 
rant, or  for  which  descriptive  warrants  have  been  entered  before  the 
settlement.  Previous  warrants  and  patents  of  such  lands  to  settlers 
are  confirmed.  Where  any  warrant,  (except  a  warrant  of  acceptance,) 
has  issued  for  such  land,  and  a  survey  been  made,  and  there  has  been 
a  subsequent  adverse  settlement;  in  case  of  compromise  within  two 
yean<5,  according  to  the  act  of  March  20,  1811,  a  title  shall  issue.  But 
the  State  shall  not  be  bound  to  refund  any  money.  Where  an  adverse 
settler  has  improved  land  north  and  west  of  the  Ohio  and  Alleghany 
rivers,  and  Couewango  Greek,  surveyed  on  original  warrant,  and  has 
compromised  with  the  warrantee  prior  to  the  act  of  March  20,  1811, 
which  is  duly  proved,  the  title  of  the  State  shall  cease.  This  does  not 
apply,  where  less  than  150  acres  have  been  agreed  to  be  conveyed  to 
such  settler,  or,  if  the  warrantee  supplied  the  means  for  improving 
50  acres. 

105.  By  act  of  March  14,  1814,  in  a  suit  by  a  warrantee  against  a 
settler,  the  former  must  prove  an  entry  within  two  years  from  date  of 
the  warrant,  or  an  attempt,  and  prevention  by  the  j)ublic  enemy,  and 
that  he  persisted  two  years  to  settle  and  improve  ;  or  else  a  settlement, 
&c.,  under  the  act  of  1792.  But  no  settler  shall  avail  himself  of  this 
act,  if  the  warrantee  shall  tender  a  deed  of  150  acres  within  two  years 
of  April  1,  next,  according  to  the  act  of  March  20,  1811.  The  act 
shall  not  affect  past  contracts  between  settler  and  warrantee. 

106.  By  act  of  January  25,  1816,  a  patent  shall  certify  the  amount 
due,  which  shall  be  a  lien  on  the  land.  The  party  may  at  any  time 
pay  the  whole,  or  a  part  of  the  debt.  A  patent  shall  be  recorded,  in 
the  county  recorder's  office,  in  six  months,  else  it  is  void.  It  may 
issue  to  a  trustee,  guardian,  or  executor,  empowered  to  di-spose  of  the 
land.     The  lien  upon  the  land  may  be  discharged  upon  the  record. 

107.  By  act  of  March  19,  1816,  such  parts  of  the  act  of  March 
20,  1811,  as  have  expired,  are  revived,  and  agreements  made  within 
two  years  from  the  first  of  April  next, (a)  shall  be  valid. 

108.  By  act  of  March  10,  1817,  warrants  may  be  issued  of  land  with- 
in the  Indian  purchase  of  1784,  east  of  the  Alleghany  river,  and  Cone- 
wango  Creek,  at  $26  66  per  100  acres. 

109.  By  act  of  March  13,  1817,  warrants  of  acceptance  and  patents 
may  issue  upon  surveys,  though  exceeding  by  more  than  10  per  cent, 
the  warrant,  location  or  order,  unless  the  surplus  is  more  than  100  acres ; 
with  a  saving  of  adverse  rights, 

(a)  Afterwards  further  continued. 
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110.  By  act  of  March  22, 1820,  where  one  holds  by  warrant  and  sur- 
Tey,  or  patent,  and  also  by  a  proprietar}-  warrant  or  location,  he  may 
be  credited  with  the  amount  paid  on  the  new  warrant. 

111.  By  act  of  April  1,  1823,  the  provisions  of  a  former  statute  as 
to  the  execution  of  a  mortgage,  &c.,  are  substantially  re-enacted  ;  not 
applying,  however,  to  lands  north  and  westof  the  Ohio  and  Alleghany 
Eivers,  and  Conewango  Greek,  or  within  the  17  townships  in  Luzerne 
county,  or  held  under  the  proprietary  government. 

112.  By  act  of  April  8,  1829,  any  person  taking  out  a  patent  is  re- 
quired to  give  a  mortgage,  payable  in  six  instalments,  which  shall  ap- 
pear by  the  patent.  The  patent  is  void,  unless  recorded  in  six  months. 
Payment  of  the  amount  due  may  be  certified  on  the  record,  which  shall 
be  prima  facie  proof  of  the  fact.  This  act  does  not  apply  to  lands  north, 
&c.,  of  the  Ohio  Eiver,  &c. 

lis.  By  act  of  March  10,  1830,  where  land  subject  to  lien  or  mort- 
gage has  passed  into  the  hands  of  different  holders,  any  one  may  obtain 
a  discharge  of  his  part,  by  paying  the  proportional  share  of  what  is 
due. 

114.  By  act  of  April  6,  1830,  a  greater  surplus  than  10  per  cent, 
shall  not  be  surveyed  upon  a  warrant.  Any  excess,  not  exceeding  this 
amount,  shall  be  paid  for  at  the  return  of  the  survey. (1) 

115.  By  act  of  March  22,  1820,(2)  relating  chiefly  to  remedies,  and, 
therefore,  omitted  in  order  of  time,  where  sums  due  for  lands  purchased 
remain  unpaid,  and  a  suit  is  brought  against  the  owner  or  occupant, 
the  defendant  may  have  a  stay  of  execution  for  one  year  from  return 
of  the  writ.(a)  In  case  of  sale  on  execution,  if  the  sum  due  is  not  bid, 
the  land  is  purchased  for  the  State.  A  patent  may  issue,  upon  a  loca- 
tion or  other  office  right,  to  a  party  entitled,  previous  to,  or  within  nine 
months  after,  such  suit  brought,  upon  payment  of  the  sum  due,  or  se- 
curing it  by  mortgage,  payable  in  ten  instalments.  The  giving  of  such 
mortgage  shall  appear  by  indorsement  upon  the  patent.  Upon  failure 
thus  to  pay  or  secure  the  price,  a  suit  shall  be  commenced,  but  not  till 
after  a  month  from  breach  of  condition.  Such  mortgage  shall  not  de- 
prive the  party  of  the  rights  of  a  freeholder.  The  instalments  may  be 
paid  before  they  fall  due.  No  suit  shall  be  brought  against  a  person 
claiming  under  the  proprietary  government  prior  to  April  1,  1821. 
Where  lands  held  by  office  rights  have  not  been  surveyed,  the  holder 
may  procure  a  survey,  and  receive  a  patent. 

116.  By  act  of  May  3,  1832,  surveys  returned  and  accepted  are  de- 
clared valid,  though  made  on  the  ground,  before  the  warrants  were  de- 
livered to  the  surveyor  ;  saving  the  rights  of  third  persons. 

117.  By  act  of  April  3,  1833,  settlement,  improvement,  &c.,  are  dis- 
pensed with,  in  relation  to  lands  sold  under  the  act  of  April  3,  1792, 
and  a  patent  may  issue  therefor,  upon  fulfilment  of  other  conditions. 
This,  however,  is  not  to  affect  any  title  gained  by  settlement,  &c.(3)(6) 


(1)  Purd.  Dig.  514-64.  See  Marcyi;.  Gar- 
dinier,  7  Watts,  240;  Chew  v.  Morton,  10, 
321. 


(2)  Purd.  552. 

(3)  Parke  k  J.  361-3. 


(a)  See  further,  on  this  point,  Purd.  Dig.  559. 

(i)  With  regards  to  lands  appropriated  for  the  benefit  of  revolutionary  officers,  see  McCall 

V.  Teple,  4  W.  &  Serg.  168  ;  v.  Coover,  141. 

As  to  unseated  lands  and  taxes  thereupon,  see  Urket  v.  Coryell,  5  lb.  60 ;  Bunting.v. 
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118.  The  following  are  someof  the  judicial  decisions  in"  Pennsylvania, 
in  relation  to  the  public  lands. 

119.  It  is  said,  tbe  Penn  family  were  sole  proprietaries,  as  individuals, 
of  the  soil  of  the  State  ;  subject  only  to  trusts  in  favor  of  such  persons 
as  should  become  equitably  entitled  to  portions  thereof,  under  general 
promises  or  regulations  established  by  them.(l) 

120.  Title  to  public  lands  may  be  gained  in  two  modes;  1.  By  war- 
rant, or  location,  and  survey  ;  2.  By  actual,  resident  settlement.  But 
no  mere  acts  of  ownership,  however  long  contirmed,  will  raise  the  pre- 
sumption of  a  grant.  In  order  to  claim  under  an  improvement,  a  party 
must  commence  it  with  a  view  to  immediate  settlement,  and  prosecute 
it  diligently  and  effectually.  In  such  case,  the  title  re/utes  to  the  begin- 
ning of  the  improvement.(2) 

121.  The  time  within  which  such  a  survey  shall  be  returned  is  not  de- 
finitely fixed,  but  depends  on  circumstances.  It  seems,  seven  years 
shall  be  the  time,  in  analogy  with  the  limitation  in  the  act  of  March 
25,  1785.(3) 

122.  A  precisely  descriptive  warrant  does  not  give  a  title  from  its 
date,  unless  followed  up  with  reasonable  attention.  So  of  a  vague  war- 
rant from  the  time  of  survey .(4) 

123.  An  application  and  survey  may  be  abandoned  ;  but  the  ques- 
tion is  for  the  jury. (5) 

124.  Improvement  VQ<\n\vea,  vi\Qre\j  clearing  Andi  cultivating  the  land; 
but  settlement  requires  aciwaZ  residence.  But  the  accidental  clearing  over 
the  boundary  of  patented  land  is  no  improvement,  and  gives  no  interest 
in  vacant  lands  of  the  State.(6) 

12.J.  A  settlement,  made  with  intent  to  take  up  the  whole  of  a  va- 
cancy, gives  legal  possession  of  the  whole ;  and  any  stranger  entering 
is  a  trespasser.  (7)(a) 

126.  An  early  resident  settlement  will  be  preferred  to  a  patent,  unless 
the  former  right  has  been  abandoned. (8) 

127.  Settlement  rights  descend  like  other  lands.  They  are  also  sub- 
ject to  sale  on  execution,  and  the  purchaser  may  go  on  and  complete 
his  title.  So  land  held  by  warrant  and  survey  descends,  may  be  de- 
vised and  conveyed,  and  is  subject  to  dower  and  curtesy,  like  other 
lands.     So  ejectment  lies  for  it.(9) 


(1)  Peniiw.  Kline.  4  Ball.  406;  Conn  v. 
Penn,  Pet.  498,  n. ;  Penns  v.  Klyne,  1  "Wash. 
207. 

(2)  MeMutrie  v.  McGormick.  3  Penn.  428. 

(3)  Siar  V.  Bradford.  2  Penn.  384. 

(4)  Cliambers  v.  Mifflin,  1  Penn.  74. 

(5)  Adlenati  V.  Masterson,  1  Penn.  454. 
See  Bunting  v.  Young,  5  Watts  &  S.  188. 


(6)  Bixler  v.  Baker,  4  Binn.  218 ;  Gilday 
V.  Watson,  5  S.  &  R.  266;  Morris  v.  Thomas, 
5  Binn.  77. 

(7)  Gilday  v.  "Watson,  2  S.  &  R.  410. 

(8)  Elliot  V.  Bennet,  3  Teates,  287. 

(9)  Workman  v.  Gillespie,  3  Yeates,  571 ; 
Maclay  v.  Work,  8  Binn.  158 ;  Myers  v. 
Myers,  8  "Watts,  430. 

; 


Young,  lb.  188;  Porster  v.  McDivit,  lb.  359;  Hunter  v.  Albright,  lb.  423;  "Woodburn 
V.  Farmers',  &o ,  lb.  447  :  Mitchell  v.  Bratton,  lb.  451 ;  Bayard  v.  Inglis,  lb.  465  ;  Baird  v. 
Gaboon,  lb.  540;  Dunn  v.  Ralyea.  6,  475;  Church  v.  Riddle,  lb.  509;  Thompson  v.  Fisher, 
lb.  520;  Driesbaek  v.  Burger,  lb.  564;  Houston  v.  Sims,  12  Penns.  195  ;  Heath  v.  Arm- 
strong. 12  Penn.  178;  Penns.  St.  1842,  266-6.  See  lurther,  St.  1841,  164;  1842,  216; 
1840,   329,  351-2. 

(a)  If  a  party  enter  upon  land  north  of  the  Ohio  and  west  of  the  Alleghany  river.'",  make 
improvements,  and  procure  a  surveyor  to  survey  without  warrant  or  other  authority ;  the 
survey  shows  the  extent  of  his  possession,  and  after  tweuty-one  years  he  gains  a  title  to  all 
within  its  limits.     Lawrence  v.  Hunter,  ^  Watts,  64. 
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128.  It  is  said  to  be  against  conscience  to  take  out  a  warrant  for  land 
subject  to  a  prior  warrant,  and  paid  for.  Nor  does  the  omission  of  a 
survey  authorize  any  presumption  of  abandonment,  where  the  warrant 
is  descriptive.  But  want  of  due  diligence  in  obtaining  a  survey  forfeits 
the  prior  right.(l) 

129.  An  application  for  land  gives  an  imperfect  or  inchoate  right, 
which  may  be  perfected  by  subsequent  proceedings,  or  abamioned,  or 
lost  by  want  of  due  diligence  in  prosecuting  it.  An  unexecuted  war- 
rant in  the  hands  of  a  surveyor  is  not  sui)ject  to  execution.  If  sold  on 
execution,  one  claiming  under  a  subsequent  survey  and  warrant  will 
hold.(2) 

130.  An  improvement  must  be  prosecuted  with  reasonable  diligence, 
and  consummated  by  actual  residence.  Any  interruption  in  such  resi- 
dence will  be  excused,  it  seems,  only  by  force,  which  endangers  one's 
safety,  or  a  call  to  defend  the  country .(3 )(a) 

131.  In  some  cases,  the  facts  being  settled,  abandonment  becomes  a 
question  for  the  court,  not  of  intention,  for  the  jury,  although,  generally, 
it  is  a  question  of  fact.  And  where,  after  occupying  two  years,  one 
quits  the  land  for  five  years,  the  court  is  bound  to  instruct  the  jury, 
that  this  is  an  abandonment.  But  an  interruption  for  six  months  is 
not  per  se  an  abandonment.(i) 

132.  Though  a  warrant  be  very  precise  and  descriptive,  the  party 
is  bound  to  show  the  lands  to  the  surveyor,  and  to  furnish  or  pay  for 
provisions  and  chain  carriers.  If  the  survey  is  made  in  his  absence, 
the  surveyor  is  held  to  be  his  agent,  by  whose  acts  he  is  bound. (5)(6) 

133.  Marked  trees  and  lines  are  the  true  survey.  The  return  is  but 
evidence,  to  be  controlled  by  the  actual  survey.(6) 

134.  A  patentee,  not  entitled  to  the  land,  is  a  trustee  for  the  true 
owner.  And  a  person  cannot  recover  land  merely  because  his  name  is 
the  same  as  that  used  in  a  warrant.  He  must  also  prove  that  he  paid 
for  such  warrant,  procured  the  survey,  or  otherwise  gained  title. 
Though  A  wrote  the  application,  yet  if  B  paid  the  price,  and  procured 
and  paid  for  the  returns,  A  gains  no  title.(7)(c) 

(1)  M'Oullough  V.  "Wallace,  8  S.  &  R.  181 ;  i  Miller  v.  Oresaon,  5,  284;  Forster  v.  M'Divit, 


Gordon  v.  Ker,  1  Wash.  322, 

(2)  Philips  V.  ShaEfer,  5  S.  &  R.  215 ;  Blaine 
V.  Crawford,  1  Teates,  289  ;  Drinker  v.  Hoi- 
liday,  2,  88;  Ewing  «.  Barton,  lb.  318; 
Heath  v.  Knapp,  10  Watts,  405. 

(3)  Atchison  v.  MoCulloch,  5  Watts,  13. 

(4)  lb. :  M-Donald  v.  Mulhollan,  5  Watts, 
113  ;  Goodman  v.    Losey,  3  Watts  &  S.  526  ; 


lb.  359.  See  Railroad  v.  Hoye,  2  Bland,  259. 

(5)  Hunter  v.  Weaver,  4  Yeates,  107. 

(6)  Yoden  v.  Fleming,  2  Yeates,  311; 
Hall  V  Powell,  4  S.  &  R.  462.  See  Wray  v. 
Miller,  2  Harr.  289. 

(7)  Duer  v.  Boyd,  IS  &  R.  203  ,  TJrket  v. 
Coryell,  5  Watts'*  S.  60. 


(o)  rVhere  a  party  has  obtained  the  warrants  and  surveys,  and  paid  the  whole  price  to 
the  Cort,monwealth,  an  abandonment  is  not  to  be  presumed  against  him  from  lapse  of  time; 
but  there  must  be  an  actual  ouster  for  twenty-one  years.  TJrket  v.  Coryell,  5  Watts  &  S. 
60.    There  must  be  an  actual  relinquishment  of  possession,  without  intention  to  return.  lb, 

(6)  Where  several  indescriptive  warrants  are  granted  to  one  person  and  located  on  ad- 
joining lands,  the  surveyor  may  return  one  draft  of  the  whole,  without  running  tlie  division 
lines  on  the  ground,  or  marking  them  on  the  return  of  the  survey;  and  the  return  will  give 
a  purchaser  a  good  title.     Stevens  v.  Hughes,  3  W.  A;  S.  465. 

(c)  If  one  wrongfully  procure  a  patent  and  pay  taxes,  the  true  owner  may  recover  the 
land  Irom  him,  without  refunding  what  he  has  paid  for  the  patent  or  for  taxes.  Urket  v. 
CoryelL  5  Watts  &  S.  60.  Surveys  are  presumed  to  be  made  for  the  Chen  warrant  owner. 
lb.  A  warrant,  gurveyod  on  the  improvement  of  another,  is  not  void,  but  voidable.  Miller 
V.  Cresson,  5,  284. 
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135.  A  patent  \s  prima  Jacie  evidence  of  title  and  survey .(1) 
VS6.   Where  an  improvement  light  is  sold  on  execution,  it  cannot 
serve  as  a  foundation  for  a  warrant  and  survey. (2) 

187.  The  holder  of  such  i-iglit  may  maintain  ejectment,  not  only  for 
the  cleared,  but  uncleared  portion,  included  within  his  ascertained 
bounds.(3) 

188.  Land  in  and  adjoining  the  city  of  Philadelphia  has  never  been 
considered  as  within  the  jurisdiction  of  the  land  office,  so  as  to  be  the 
subject  of  gr;int  by  warrant,  survey  and  patent.  So  with  lands  on  na- 
vigable rivers,  between  high  and  low-water  mark. (4) 

139.  Where  a  settler  designates  his  claim  by  lines  upon  the  ground, 
including  6  or  700  acres,  he  cannot  claim  to  be  consulted  by  a  subse- 
quent warrantee,  who  locates  by  survey.  The  latter  is  only  bound  to 
leave  him  400  acres,  in  a  reasonable  form,  with  his  irnprovements.(5) 

140.  A  warrant  is  valid,  though  unexecuted  for  37  years,  unless 
there  is  a  later  claim. (6) 

141.  But  where  there  is  such  claim,  unreasonable  dela}',  in  making 
and  returning  a  survey,  postpones  the  party,  whether  the  warrant  be 
descriptive  or  not.(7) 

142.  An  act  of  1786  requires  "  an  actual  personal  resident  settlement, 
with  a  manliest  intention  of  making  it  a  place  of  abode,  and  the  means 
of  supporting  a  family."  Held,  this  intention  must  be  shown  by  the 
raising  of  grain.  Supporting  a  family,  by  the  cutting  and  selling 
of  timber,  gives  no  pre-emption  right.  So  the  erection  of  a  house  and 
saw-mill  merely  with  a  view  to  cut  timber  and  turn  it  into  lumber  is 
insufficient.  So,  grain  must  be  raised,  meaning  thereby  some  esculent 
production,  under  the'  act  of  1794.(8) 

143.  Where  a  settler  has  marked  no  boundaries  according  tO'  law, 
his  possession  is  limited  by  immediate  occupancy,  more  especially  in  the 
case  of  a  settler,  under  the  act  of  1792,  who  might  have  a  survey 
without  a  warrant,  and  who  cannot  recover  possession  without  it.(9) 

144.  Where  a  settler  enters  within  two  3'earsfrom  the  date  of  a  war- 
rant to  another,  he  gains  no  title  b}'  his  wrong ;  but  his  possession 
enures  to  the  benetit  of  the  latter.  So,  where  one  enters  upon  land 
surveyed  by  warrant,  without  a  vacating  warrant,  the  party  claiming 
by  such  survey  may  recover  against  him,  though  the  former  has  made 
no  settlement  within  two  years,  according  to  law.  So,  one  may  reco 
ver  against  such  settler,  who  claims  under  a  preemption  patent  of  I8O8, 
founded  on  a  warrant  under  the  act  of  1793.(10) 

145.  The  practice  of  including  a  quantity,  exceeding  ten  per  cent, 
more  than  the  warrant  called  for,  was  sanctioned  by  the  proprietaries' 
land' officers,  and  has  been  repeatedly  recognized   by  the  legislature 
and  cannot  now  be  questioned,  unless  it  interferes  with  other  rights. (11) 

(7)  Goddard  v.  Gloninger,  6  Watts,  209  _ 
Steimetz  «.  Logan,  lb.  518;  Zerbe  v.  Scbali 
4  Watts,  138. 

(8)  Gardioier  v.  Marcy,  5  Watts,  JST;  Wyn 
coop  V.  Heath,  10,  428;  Goodman  v.  Losey, 
3  Watts  &  S.  526. 

(9)  Ross  V.  Barker,  5  Watts,  391. 

(10)  lb.;  Campbell !;.  Galbreath,  5  Watts, 
423  ;  Barnes  v.  IiTine,  lb.  497  ;  Smith  v.  Col 
lius,  lb.  505. 

(11)  Laytoa  v.  Paull,  5  Watta,  465  ;4,  4451. 


(1)  James  v.  Betz,  2  Binn.  12;  Wolf!). 
Goddard,  9  Watts,  547. 

(2)  Schall  V.  Miller,  3  Wfaart.  250. 

(3)  lb. 

(4)  Freytag  v.  Powell,  1  Whart.  536. 

(5)  Atchison  v,  McCullooh,  5  Watts,  13; 
M,Donald  v.  Mulhollau,  5  Watts,  173;  Good- 
man V.  Ldsey,  3  Watts  &  S.  626;  Miller  «. 
Cresson,  5,  284;  Forster  v.  M'Uivit,  lb.  359. 
See  Railroad  v.  Hoye,  2  Bland,  259. 

re)  M'Donald  v.  MulhoUan,  5  Watts,  173. 
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146.  Where  a  second  survey,  procured  by  a  warrantee,  does  not  iii- 
clude  land  included  in  a  former  one,  which  land  is  otherwise  appropri- 
ated, he  loses  his  right.(l) 

147.  Where  a  survey  is  returned,  a  second  one,  under  the  same  war- 
rant, without  an  order  of  re-survey,  is  void. (2) 

148.  A  warrant,  return  of  survey,  and  patent,  being  proved,  togeth- 
er with  acts  of  ownership  for  more  than  twenty  years,  without  adverse 
claim,  the  law  presumes  all  requisite  formalities  in  favor  of  the  pariy.(3) 

149.  A  v/arrant  for  land,  which  is  improved  at  the  time  of  applica- 
tion, is  not  void,  but  only  voidable  by  the  improver,  and,  upon  release 
of  his  right,  gives  a  good  title.(4)(a) 

150.  An  ancient  purchaser,  without  notice,  is  not  affected  by  the  cen- 
surable or  even  criminal  conduct  of  those  wlio  executed  the  v/arrant. 
He  must  have  actual  notice  of  any  equitable  right ;  or  there  must  be 
clear,  unequivocal  possession. (5) 

151.  Under  the  acts  of  April  3, 1792,  April  22, 1794,  September  22, 
1794,  April  2,  1802,  and  April  3, 1804,  where  a  warrantee  fails  to  com- 
mence the  settlement,  &c.,  mentioned  in  the  first  of  these  acts,  for  two 
years,  any  one  may  enter  as  a  settler  without  a  vacating  warrant,  and 
may  either  maintain  or  defend  an  ejectment  against  the  warrantee, (6) 

152.  A  vacating  warrant  is  granted,  only  where  there  is  actual  im- 
provement and  settlement. (7) 

153.  A   surveyor  may,  after  the  survey,  protract  the  lines,  and   in- 
clude more  land.     But,  as  the  lines  run  and  marked  constitute  the  true  ■ 
survey,   it  is  a  question  for   the  jury,    whether  the  true  one  is  re- 
turned.(8) 

154.  Where  a  surveyor  has  included  too  much  land,  he  cannot,  with- 
out consent  of  the  party  entitled,  throw  out  a  part,  including  cleared 
and  valuable  land.  If  he  does,  such  party  may  apply  to  the  Board  of 
Property  for  a  resurvey.  But  one  making  a  settlement,  or  purchasing 
a  warrant,  before  such  application,  and  after  return  of  the  survey,  will 
hold  the  land-  thrown  out,  against  the  other  party,  especially  if  the 
latter  has  been  guilty  of  long  delay. (9) 

155.  Where  twenty-one  years  have  elapsed  since  a  survey,  and  the 
owner  has  occupied,  and  agreed  upon  a  boundary  with  the  adjoining 
owner,  he  is  bound  thereb}^,  though  varying  from  the  survey. (10) 

156.  Where  a  survey  calls  for  an  adjoining  survey  as  a  boundary, 
this  will  be  held  the  boundary,  though  tlie  line  run  falls  a  little  short 
of  it.(ll) 

157.  A  survey  may  be  made  of  400  acres,  and  10  per  cent,  upon  a 
warrant  for  less  than  400,  where  there  is  an  improvement  called  for, 
and  an  established  settlement,  with  boundaries  fixed  by  adjoining  sur- 
veys.(12) 

158.  An  as.sessm.ent  of  warranted  land  for  a  disseizing  settler,  of  a 


(1)  Layton  v.  Paul,  5  Watts.  465;  4.  442. 

(2)  M'Kelry  «.  Gilleland,  3  "Watts,  312. 

(3)  Caul  V.  Spring,  2  Watts,  390. 

(4)  Gresson  v.  Miller,  2  Watts,  272. 

(5)  Tb. 

(6)  Riddle  V.  Albert,  1  Watts,  121. 


(7)  lb. 

(8)  M'Cormick  v.  M'Murtrie,  4  Watts,  192. 

(9)  Ruggles  V  Gaily,  2  Rawle,  232. 

(10)  Martz  v.  Hartley,  4  Walts,  261. 

(11)  lb. 

(12)  Beeson  v.  Hutchinson,  4  Watts,  442. 


(a)  Where  a  settler  becomes  resident  on  land  previously  appropriated,  by  clearing,  cultivar 
tion  and  enclosure,  he  in  general  gains  no  title ;  though,  under  some  circumstances,  he  may. 
Adams  v.  Jackson,  4  Watts  k  S.  55. 
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less  quantity  than  is  called  for  by  the  warr'ant  and  survey,  if  made  by 
his  procurement,  or  even  with  bis  knowledge  and  acquiescence,  will 
lose  to  him  his  constructive  possession,  by  detaching  it  from  the  land- 
marks which  had  sustained  it.  To  acquire  title  to  the  whole  tract  by 
the  statute  of  limitations,  as  against  the  warrantee,  such  settler  must 
always  have  evinced,  by  declarations  and  acts,  an  unintermitted  pur- 
pose to  hold  by  the  lines  on  the  ground.(l) 

159.  The  marks  on  the  ground  of  an  old  survey,  indicating  the  lines 
originally  run,  are  the  best  evidence  of  the  location  of  the  survey,  and, 
any  evidence  of  such  lines  should  be  referred  to  the  jury. (2) 

160.  Drafts  found  in  the  office  of  the  deputy-surveyor,  where  no 
authority  to  such  surveyor  to  make  them  is  shown,  may  be  evidence 
of  boundary,  on  the  part  of  the  claimant  under  an  improvement,  if, 
when  the  improvement  was  commenced,  the  improver  claimed  to  the 
lines  of  the  draft  and  adopted  them  ;  but  the  papers  of  themselves  are 
no  evidence  of  title.(3) 

161.  The  Pennsylvania  timber  act  of  1824  extends  as  well  to  un- 
seated as  to  seated  ]ands.(4) 

162.  A  survey,  made  by  one  claiming  as  a  settler  upon  land  already 
surveyed,  concludes  him  as  to  that  right ;  and  his  intention  not  to 
abandon  part  of  his  settlement  is  immaterial. (5) 

168.  Title  to  ishinds,  lying  within  the  river  Susquehanna  or  its 
branches,  could  not  be  acquired  b}--  actual  settlement  and  improvement ; 
but,  by  the  Pennsylvania  act  of  March  6th,  1793,  directing  the  sale  of 
certain  islands  in  the  Susquehanna,  or  its  branches,  an  improver  had 
two  3'ears  to  obtain  a  warrant  and  have  a  survey  made,  and,  in  case  of 
his  neglect  for  that  time,  the  island  was  subject  to  application  by  any 
other  person  ;  and  though  it  was  incumbent  on  the  improver  to  state 
the  nature  of  his  improvement,  and  when  and  by  whom  it  was  made, 
this  was  not  necessary  in  the  application  of  another,  who  applied  for 
the  island  more  than  two  years  after  the  improver  had  neglected  to 
make  application  for  it.(6) 

164.  A  person,  who  takes  a  warrant  for  land  claimed  by  him  under 
an  improvement,  and  whose  survey  is  made  and  returned  for  a  less 
quantity  than  is  usually  surveyed,  is  bound  by  such  survey  ;  and  an- 
other warrant,  afterwards  taken  by  him  under  the  same  improvement, 
is  of  no  effect  as  against  an  intervening  right.(7) 

165.  Where  a  party  applied  for  land,  "  adjoining  his  other  lands," 
and  a  survey  was  made  and  returned,  as  adjoining  his  other  land,  and 
a  patent  granted,  and  the  patentee  remained  in  undisturbed  possession 
seventy-five  years,  and  said  land,  and  the  other  land  of  the  party,  were 
used  as  one  farm,  partly  cultivated,  and  the  other  parts  as  woodland ; 
a  party  claiming,  under  a  new  warrant,  a  strip  of  land  alleged  to  be 
vacant  between  the  two  old  surveys,  must,  in  order  to  establish  his 
title,  show  clearly  that  the  lines  of  the  two  old  surveys  were  actually 
run  upon  the  land,  and  that  there  was  a  vacancy  between  them. (8) 

166.  A  party  who  obtains  a  descriptive  warrant,  has  a  survey  made 
on  the  ground,  pays  the  purchase-money  and  office-fees,  and  fees  of  the 


(1)  Clarke  v.  Dougan,  2  Jones,  SI. 

(2)  Gratz  v.  Hoover,  4  Harris,  232. 

(3)  Sample  v.  Robb,  i  Harris,  305. 

(4)  Houston  v.  Sims,  2  Jones,  195. 


(5)  lb. 

(6)  Johns  T.  Davidson,  4  Harris,  512. 

(7)  Hoover  v.  Loclf,  1  Harr.  356. 

(8)  Mahon  t.  Duuoau,  1  Harris,  459. 
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deputy -surveyor,  continues  to  claim  the  land,  clears  a  part,  and  cuts 
timber  on  other  parts ;  is  entitled  to  hold  the  land,  although  the  return 
of  survey  was  lost  before  reaching  the  land-office,  as  against  a  subse- 
quent warrantee,  who  bad  actual  knowledge  of  these  facts  before  ap- 
plying for  the  land.(l) 

167.  A  party  cannot  read  in  evidence  a  warrant  issued  since  Septem- 
tember  22,  i79i,  when  the  land  offise  was  closed  against  the  issuing  of 
any  warrants,  except  where  an  actual  settlement  had  been  or  thereafter 
should  be  made,  &c. ;  he  should  show  from  the  books  of  the  office  that 
the  officers  were  by  law  authorized  to  issue  it.(2) 

168.  Where  a  return  of  survey  calls  for  an  adjoining  survey,  but  the 
lines  on  the  ground  correspond  with  the  courses  and  distances  of  the 
survey  returned,  the  lines  on  the  ground  will  control  the  call.(S) 

169.  If  a  person  claiming  in  his  own  right,  by  settlement  and  im- 
provement, does  not  object  to  the  location  of  a  warrant  on  land  adjoining 
his  improvement;  his  subsequent  deed  cannot  affect  the  location.  But, 
if  he  claimed  under  another  when  the  warrant  was  located,  his  agree- 
ment to  the  location  cannot  affect  him  under  whom  he  claimed,  or  his 
alienee.(4) 

170.  Dl-afts  of  land,  offered  before  any  title  by  warrant,  location,  or 
imjjrovement  is  shown,  are  not  admissible  in  evidence.(5) 

171.  Nor  is  the  talk  of  neighbors  as  to  who  has  the  title  in  dispute.(6) 

172.  The  terms  of  a  warrant  itself  must  determine  what  lands  it  in- 
cludes, with  the  aid  of  other  evidence,  as  to  situation.  The  intention 
of  the  party  is  not  to  be  regarded. (7)     (But  see  sec.  30.)(a) 

178.  In  giving  a  view  of  the  land  laws  of  Pennsylvania,  I  should  do 
injustice  to  my  readers  and  the  work  itself,  not  to  mention  the  late  valu- 
able treatise  of  Judge  Sergeant  upon  that  subject.  I  avail  myself  of 
this  book,  to  furnish  a  few  additional  remarks,  which  may  throw  some 
light  upon  the  foregoing  somewhat  incoherent  collection  of  statutory 
provisions. 

174.  Under  Andros,  the  last  of  the  English  governors,  (before  Penn,) 
the  system  was  practised  of  granting  by  warrant  and  survey.  In  1676, 
Andros  constituted  a  surveyor  for  the  whole  river  and  bay  of  Delaware, 
to  give  new  comers  any  reasonable  quantity  of  vacant  lands,  recom- 
mending ^0  or  50  acres  for  a  head,  being  as  much  as  could  be  im- 
proved.    The  party  received  a  survey  plat  or  card,  which  was  returned  to 


(1)  Roland  v.  Lonjr,  1  Harris,  464. 

(2)  Heath  v.  Armstrong,  2  Jones,  118. 

(3)  Tliomas  v.  Mowrer,  3  Harris,  139. 
(41  Sample  T.  Robb,  4  Harris,  305. 

(5)  lb 

(6)  lb. 


(7)  Norris  v.  Monen,  3  Watts,  465.  See 
further,  Wilson  ii.  Wetterson,  4  Barr,  214; 
Jones  V.  Brownfield,  2,  55  ;  Farr  v.  Swan, 
lb.  245;  Steiner  v  Cox,  4,  13;  Schuable  V. 
Doughty,  3,  392;   Ege  v.  Sidle,  lb.  115. 


(a)  Ifa  defendant  proves  an  actual  settlement,  the  plaintiff  cannot  prove  that  the  defend- 
ant purchased  and  claimed  under  another  title  by  warrant  and  survey.  Turner  v.  Waterson, 
4  Watts  &  S.  111.  Where  one  acquires  title  to  four  hundred  acres  by  improvememt,  and 
Bells  a  purt  by  course  and  distance,  he  does  not  thereby  lose  his  title  to  the  rest,  nor  does 
the  land  become  vacant  for  another  warrant.  A  settler  may  lose  a  part  of  his  land  by  cir- 
cumscribing it  himself,  but  not  by  his  vendee's  doing  so.  Miller  v.  Cresson,  6  Watts  i  S. 
284. 

A  settles  four  hundred  acres.  B  buys  of  0  one  hundred  and  eighty  of  them,  and  A  gives 
to  B  a  written  declaration  that  he  has  no  title  to  the  improvement.  Held,  there  was  no  es- 
toppel as  to  the  remaining  two  hundred  and  twenty,  as  against  one  who  bought  them  with- 
out consideration  or  deception.    lb. 
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the  office  of  records.(l)  Penn,  after  obtaining  his  charter,  and  before 
1  aving  England,  sold  large  amounts  of  land  to  persons  ca,]\ed  first  pur- 
chasers. These  grants  were  by  deeds  of  lease  and  release  for  land  in  the 
province  at  large,  not  specifying  place  or  bounds.  Many  of  the  deeds 
were  lost;  but  a  list  of  names,  containing  a  warrant  executed  by  Penn 
for  survey  of  certain  quantities  of  land,  has  been  often  admitted  in  evi- 
dence. These  grants  have  been  since  termed  old  rights,  and  had  pecu- 
liar privileges  of  city  and  liberty  lots.  They  amounted  to  more  than 
300,000  acres.(2)  They  were  granted,  to  be  held  in  common  socage  of 
William  Penn  as  of  the  seignory  of  Windsor,  with  a  covenant  by  him 
to  extinguish  the  Indian  title.(3)  In  disposing  of  the  lands  in  the  State, 
Penn  had  them  surve\  ed  to  purchasers  from  time  to  time,  as  they  were 
sold'  instead  of  surveying  them  when  purchased,  and  separating  them 
into  tracts  or  lots.  It  would  seem  that  no  title  was  then  permitted  by 
settlement,  without  an  office  right.(a)  The  regular  proceeding  to  pass  a 
title,  was  the  issuing  of  a  warrant  from  the  constituted  officer,  a  survey 
founded  thereupon,  a  return  of  such  survey,  and  a  patent.  But  in  nu- 
merous instances  a  title  was  acquired  by  informal  orders,  agreements, 
&c.,  of  the  proprietary  officers  ;  and  it  was  in  one  case  said  by  the  court, 
that  under  this  sort  of  orders  great  part  of  the  province  had  been  set- 
tled. Sometimes  quit-rents,  though  usually  part  of  the  consideration, 
were  substituted  for  purchase-money.  In  1705,  seven  years' possession 
after  entry  upon  an  equitable  right  was  declared  to  give  a  good  title.(4) 

175.  After  the  death  of  William  Penn,  and  under  the  government  of 
John,  Thomas  and  Eichard,  his  successors,  the  project  of  a  lottery  for 
disposing  of  100,000  acres  of  land  was  started.  The  lottery  was  never 
filled,  but  many  tickets  were  sold,  and  became  the  primary  titles  to  land. 
Surveys  were  made,  and  the  lands  surveyed  were  long  kept  separate. 
So  late  as  1769  and  1770,  warrants  were  issued  for  such  lands.  In  1738, 
a  proclamation  was  issued,  threatening  suits  for  non-payment  of  the 
purchase-money  of  lands  held  by  warrant  and  survey,  and  against  those 
holding  by  improvement;  which  last  rights,  it  was  stated,  had  been 
transferred  to  others.(5) 

176.  Eights  by  warrant  and  survey  were  at  first  regarded  and  treated 
as  personal  estate.  But  about  the  year  1758,  they  came  to  be  consid- 
ered as  real,  and  the  title  equitable  as  against  the  proprietary,  ajd  legal 
as  to  all  other  persons.  Surveys  were  sometimes  made  without  war- 
rant, under  some  general  direction  from  the  land  office,  or  usage,  and 
were  uniformly  sanctioned  by  the  office.  They  were  at  first  rejected, 
but  afterwards  held  valid,  by  the  court.  After  a  survey  without  war- 
rant, a  warrant  oi  acceptance  sometim.es  issued. (6) 

177.  In  1765,  the  application  system  was  introduced.  Upon  applica- 
tion, instead  of  granting  a  warrant,  the  secretary  entered  in  a  book  the 
name  of  the  party,  &c.,  and  the  description  or  location  of  his  land.  No 
application,  without  special  order,  for  more  than  300  acres  to  one  per- 


(1)  Serp.  L..  L.  21,  2. 

(2)  lb.  23,  4;  Hurst  v.  Dippo,  1  Call.  21  ; 
Morris  v.  Vanderen,  lb.  64. 

(3)  Serg.  L.  L.  24,  5. 


(4)  Serg.  L.  L.  33,  4,  6,  6,  7,  41,  4. 

(5)  lb.  47,  8,  9,  50. 

(6)  lb.   51,   2  ;     Woods  v.   Galbreath,   2, 
Yeatea,  306. 


(a)  Entry,  without  Such  right,  was  prohibited  in  1729-30,  and  the  party  subjected  to  the 
process  of  forcible  entry,  Ac,  after  any  length  of  possession.  Serg.  43.  But  the  act  was 
never  enforced,  and  the  forbidden  practice  increased. 
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son.  The  secretary  sent  every  evening  to  the  survey  or -general  a  copy 
of  the  applications,  in  their  order,  who  issued  to  his  deputies  orders  to 
survey  accordingly,  the  applicant  showing  the  land.  The  surveys  were 
returned,  and,  upon  payment,  within  six  mopiths  from  the  return,  of  £5 
in  full  for  100  acres,  with  one  penny  per  acre  quit- rent,  a  warrard  of  ac- 
ceptance issued,  directing  the  surveyorgeueral  to  accept,  and  make  re- 
turn of  survey  into  the  secretary's  office.  A  patent  then  issued.  Per- 
sons claiming  by  settlement  or  improvement  were  required  to  enter 
applications,  and  produce  evidence  of  their  improvements.(l)  By  a 
regulation  of  1765,  improvements,  before  the  late  purchase  from  the 
Indians,  were  excluded,  unless  the  applicant  had  Secretary  Peters'  pro- 
mise of  a  warrant.(2)  The  times  prescribed  for  obtaining  surveys  and 
patents  were  not  strictly  enforced,  but  extended  by  subsequent  prdcla- 
mations.  Adverse  rights  sometimes  intervened,  and  hence  arose  nu- ' 
merous  judicial  controversies. (3) 

178.  The  abyve  described  application  system  was  .substantially  ap- 
plied, in  1769,  to  late  purchases  from  the  "Indians.  But  the  order  of 
preference  was  determined  by  lot.  Hence  a  title  is  often  called  "  lottery 
application  or  location  of  the  year  17t-)9."  A  preference  was  given  to 
settlers,  prior  to  the  purchase,  (not  since,)  "especially  those  who  settled 
by  permission  of  the  commanding  officers  to  the  westward."  Reserva- 
tions were  made  in  fiwor  of  military  officers,  and  grants  to  individ- 
uals.(4) 

179.  June  28,  1779,  an  act  was  passed  by  the  legislature,  vesting 
the  public  lands,  heretolbre  belonging  to  the  Penn  fan)ily,  in  the  State; 
with  an  obligation  to  pay  them  £iaO,000  at  the  end  of  the  war.  The 
act  was  predicated  upon  the  ground,  that  the  charter  to  Penn  was 
made  for  great  public  objects,  and  the  benefit  of  settlers,  as  well  as  his 
own  private  advantage;  and  that  the  ownership  of  a  territory  so  ex- 
tensive was  inconsistent  with  republican  institutions.  Existing  indi- 
vidual rights  were  secured,  as  also  the  private  estates  and  quit-rents  of 
the  proprietaries.(5) 

180.  In  1784,  the  legislature  first  authorized  the  sale  of  vacant  lands, 
"  agreeable  to  the  former  customs  and  usages  of  the  land  offices."(6) 

181.  Mr.  Sergeant  gives  some  account  of  the  fair-play  men.  These 
were  ccjpstituted  by  settlers  upon  land  beyond  Lycoming  Greek,  which 
was  by  some  alleged  to  be  the  boundary  of  the  Indian  purchase 
of  1768.  l^he.  fair-jjluy  men  were  three  of  these  settlers,  annually  ap- 
pointed by  turns,  to  decide  all  disputes  among  their  number.  Their 
decisions,  when  afterwards  re-examined,  were  uniformly  found  just, 
and  confirmed  by  the  courts.  An  act  of  1784  declared  Lycoming 
Creek  to  be  the  boundary,  but  gave  the  settlers  pre-emption  rights  in 
the  lands,  which  had  been  acquired  by  a  subsequent  purchase.(7) 

182.  The  act  of  April  3,  1792,  provided  that  a  warrantee  should 
make  a  settlement  within  two  years,  unless  prevented  by  the  enemies 
of  the  United  States,  in  which  case  he  should  persist  in  his  endeavors 
to  settle.     Under  this  act  the  Holland  Company  took  out  very  numerous 


(1)  Serg.  L.  L.  55,  6,  7. 

(2)  lb.  58. 

(3j  Serg.  L.  L.  60. 

(+)  It),  ai,  2,  'i,i;  Buchanan  v.  MeOlwe, 
1  Biun.  389. 


(5)  lb.  6B,  1,  8,  9. 

(6)  lb.  74,  6, 

(7)  lb.  77,  8,  9,  80 ;  (pughes  v.  Dougherty, 
1  Yeates,  497.) 
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warrants.  The  question  arose,  whether  the  Indian  hostilities  excused 
the  want  of  a  settlement,  or  whether,  after  two  years,  other  settlers 
were  entitled,  against  the  warrantees.  The  Board  of  Property,  till 
1800,  held  the  former  o{)inion  ;  and  ftsued  prevention  certificates,  and 
patents,  founded  thereon,  setting  forth  the  Indian  hostilities  as  an  ex- 
cuse for  not  making  a  settlement.  A  subsequent  board  took  the  latter 
ground  and  refused  patents.  In  the  case  of  Morris  v.  Neighman,  the 
court  held  the  excuse  to  be  valid;  and  further,  that  if  it  was  not,  the 
State  alone  could  take  advantage  of  a  forfeiture,  by  granting  new  war- 
rants. Ill  the  case  of  Comm.  .v.  Coxe,  Sbippen,  Ch.  J.,  held  the  same 
doctrine,  but  Yeates  and  Smith,  Js.,  that  the  warrantee,  though  pre- 
vented by  force  from  settling  within  the  time,  was  bound  to  persist  in 
his  efforts  till  a  settlement  was  effected.  In  April,  1802,  an  act  was 
passed,  calling  upon  the  judges  for  their  opinion  of  the  point  in  question, 
to  be  given  in  the  mode  of  a  special  hearing  of  parties;  the  Holland 
Company  protesting  against  the  measure.  The  court  -met,  and  Yeates, 
J.,  charged  the  jury  conformably  to  his  previous  opinion.  In  suits 
subsequently  brought  in  the  United  States  Court  by  the  Holland  Com- 
pany, the  question  was  finally' decided  in  the  Supreme  Court,  substan- 
tially in  the  same  way  ;  and  this  principle  was  afterwards  adopted  bj 
the  State  Court,  who  held  that  a  warrantee  should  be  reasonably  al- 
lowed two  years  after  the  treaty  of  peace  to  make  his  settlement.(l) 
To  facilitate  a  comproniise  between  the  adverse  parties,  the  laws  were 
passed,  (above  referred  to,)  providing  for  the  issuing  of  patents  to 
both,  upon  certain  agreements  made  between  them. (2) 

181  In  New  Jersey,  by  an  act  of  1703,  purchases  from  the  Indians, 
made  without  public  authority,  are  declared  void. (3)  Ad  act  of  1795 
provides,  that  grants  by  or  under  the  States  shall  be  held  allodial.[a) 
In  Delaware,  general  warrants  for  location  of  vacant  land  are  vacated, 
by  a  recent  act,  unless  executed.  Twenty  years'  possession  bars  the 
State.  Owners  are  allowed  partition.  Salt  marshes  are  excepted  from 
the  statute.(4)(/;) 

184.  In  the  land  law  of  Maryland,  there  are  striking  peculiarities, 
which  probably  no  one,  not  familiar  with  their  practical  application, 
can  fully  understand,  and  which  render  that  law  comparatively  useless 
to  citizens  of  other  States,  and  therefore  not  a  proper  subject  to  be  no- 
ticed at  length  in  a  general  work  like  the  present.  Although  having 
access  to  the  statutes  of  this  State,  I  have  been  able  to  find  very  few 
statutory  provisions  upon  this  subject.     I  derive   my  impressions  of 


(1)  Serg.  L.  L.  95, 1 10  ;  Morris  w.  Neighman, 
4  Dall.  209 ;  Com.  v.  Coxe,  lb.  170 ;  Huide- 
koper  V  Dou<i;las8,  lb.  392  ;  Ross  v.  Barker, 
6  Watts,  392;  Barnes  v.  Irvine,  lb.  497; 
Burchlield  v.  McCaaley,  3  Watts,  1. 

(2)  lb.  110,  11. 


(3)  1  N.  J.  L.  1,  2.  235. 

(4)  1  N.  J.  L.  166,  7,  8.  (See  lb.  9,  17  ; 
Lippincott  V.  Souder,  3  Halat.  161;)  Dela. 
St.  1843,  454,  6  ;  See  Tubba  i/.  Lynch,  4 
Harriug.  621. 


(a)  By  tlie  same  statute,  an  owner  in  fee  may  alienate,  auWject  to  the  same  services  which 
he  himself  owes  to  tlie  ohiel  lord,  if  any;  or  a  part  of  the  lands,  subject  to  proportional  ser- 
vices. The  feudal  exactions  are  abolished,  tenures  converted  into  socage,  and  past  aliena- 
tions placed  on  the  same  footing.     But  rents  and  socage  services  are  not  discharged. 

(6)  A  patent  from  the  State  may  be  presumed,  on  proof  of  a  warrant  103  years  old,  loca- 
ted 67  years  ago,  and  a  possession  of  88  years.     Walls  v.  McGee,  4  Earring.  108. 

So,  a  grunt  from  the  State  may  be  presumfld  on  an  interrupted  poasessioa  of  50  or  60 
years.     Tubba  v.  Lynch,  4  Harring.  521. 
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the  land  law,  from  the  numerous  decisions  to  be  found  in  the  earlier  re- 
ports, a  few  of  which  I  subjoin.  A  large  part  of  them  relate  to  minute 
questions  of  boundary  ;  and  many  others  to  the  titles  o^ escheated  lands, 
obtained  under  escheat  warrant^.  The  mode  of  trial  in  ejectment  by 
plats,  has  also  given  rise  to  many  nice  questions.(l) 

185.  In  this  State,  by  a  late  act,  where  land  is  taken  up  under  a 
conimon  or  special  warrant,  or  warrant  of  resurvey;  20  years'  posses- 
sion gives  a  good  title  against  a  patent  from  the  State,  issued  on  such 
warrant.  But  this  is  not  to  affect  any  warrant,  &c.,  prior  to  the  act. 
(1818)(2) 

186.  The  proprietary  held  the  dominion  of  Maryland  and  property 
of  the  soil,  which  he  could  dispose  of  like  any  other  owner;  and  a 
party,  upon  acquiring  an  equitable  interest  by  a  warrant,  return  of  sur- 
vey, and  payment  of  composition  money,  could  compel  a  grant  from 
the  proprietary. (3) 

187.  The  Lord  Proprietary  could  not  be  affected  by  any  adverse  pos- 
session of  land  previous  to  a  grant.(4) 

.  188.  As  between  the  holders  of  general  or  common  land  warrants, 
there  is  no  priority  of  right  to  locate.  This  warrant  is  a  mere  author- 
ity to  the  surveyor,  &c.,  to  make  the  survey,  and  the  certificate  is  the 
inception  of  title,  to  which  the  patent,  when  issued,  relates.  The  title 
remains  in  the  State  until  location,  and  passes  by  a  junior  warrant,  if 
first  ex  ecu  ted.  (5) 

189.  A  person,  having  made  a  survey  of  land,  obtained  a  certificate 
thereof,  and  paid  the  composition  money,  devised  the  land  ;  and  it  was 
held  by  himself  and  the  devisees,  about  74  years.  A  grant  was  actu- 
ally made  to  him  after  his  death.  Held,  this  grant  was  wholly  void, 
and  that  a  legal  grant  should  be  presumed  from  the  circumstances.(6)(a) 


(1)  See  Rogers  v.  Raborg,  2  Gill  &  J.  54 ; 
Shilktiecht  v.  Eastburn,  lb.  114 ;  Thomas  v. 
Godfrey,  3,  142 ;  Wall  v  Forbes,  1  Har.  & 
G.441 ;  Coursey  v.  Helmsley,  3  Bland,  458; 
Boas  V.  Bladen,  lb.  464  ;  Hughlett,  lb.  475  ; 
"Wampler  v.  Shipley,  lb.  183;  Railroads. 
Haye,  2,  259  ;  Norwood  v.  Norwood,  Ih.  475  ; 
Andrews «.  Scotton,  lb.  632;  Crawford  v. 
Berry,  11  Gill  &  J.  310  ;  St.  1842,  oh.  108  ; 
Wilson  V.  Inloes,  6  Gill,  121  ;  Buckingham  v. 
Dorsoy,  1  Md.  Ch.  31.  By  the  Declaration  of 
Rights,  (29,  sec.  33,)  churches,  glebes  and 
other  property  of  the  Church  of  England, 


shall  remain  such  forever.  Gifts,  devises,  &o., 
for  support  of  a  minister,  &c.,  without  leave 
of  the  legislature,  are  made  void,  unless  two 
acres  are  appropriated  for  a  church  and  burial- 
ground,     lb.  sec.  34. 

(2)  Md.  L.  1818,  ch.  90.     (See  1822,  128; 
1827,   201.) 

(3)  Howard  v.  Moale,  2  Har.  &  J.  249.  See 
Bordley,  2  Bland,  62. 

(4)  Steuart  v.  Mason,  3  Har.  &  J.  631. 

(5)  Canal,  &c.  «.  Railroad,  &c.,  4  Gill  &  J.  1. 

(6)  Carroll  «.  Norwood,   5  Har.   &  J.  155; 
Hallv.  Gough,  lb.  120.) 


(a)  An  imperfect  title  in  the  land  office  is  a  chattel,  and,  as  such,  liable  to  execution. 
Coombs  V.  Jordan,  3  Bland,  303. 

A  party,  who  obtains  a  warrant  of  survey,  is  presumed  to  have  notice  of  a  prior  location, 
and  is  cliargeable  with  fraud  for  obtaining  a  patent  by  misrepresentation,  for  which  a  court 
of  equity  will  set  aside  the  patent.     Hoy  v.  Johnston,  2  Gill,  391. 

A  grant,  tliough  for  the  most  part  covered  with  water,  still  passes  to  the  grantee  all  the 
soil  under  the  water,  included  within  its  outlines,  suliject  only  to  the  rights  of  tlie  public  as 
to  fishing  and  navigation ;  and,  if  encroached  on,  by  driving  of  piles,  and  erecting  a  house  or 
buildi[ig  a  wharf  thereon,  the  grantee  may  maintain  trespass  or  ejectment.  Casey  v.  Inloea, 
1  Gill,  430. 

The  death  of  a  patentee  will  not  be  presumed,  in  order  to  support  a  title  to  land,  acquired 
in  violation  of  law  and  the  rules  of  the  land  office.     Lee  v.  Hoye,  1  Gill,  188. 

If  a  tract  of  land  call  to  begin  at  a  bounded  tree  by  the  side  of  a  branch,  and  to  run  the 
course  and  distance  to  a  known  boundary,  and  the  beginning  tree  be  lost;  the  commence- 
ment of  the  first  line  of  the  tract  must  be  found,  by  reversing  tlie  course  and  distance  from 
the  known  boundary,  and  the  line  to  the  branch  not  elongated  or  shortened ;  the  expres- 
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190.  lu  Virginia,(a)  the  price  fixed  for  public  lands  is  $2  for  100 
acres,  to  be  paid  in  specie,  auditor's  warrants,  or  audited  certificates. 
Payment  is  made  to  the  treasurer,  upon  whose  receipt  the  auditor  gives 
a  certificate.  This  is  lodged  in  the  land  office,  and  the  register  issues  a 
warrant,  authorizing  the  surveyor  to  survey.  There  shall  be  no  war- 
rant for  lands  vested  in  the  State,  for  non-payment  of  taxes,  or  grant  of 
unappropriated  lands  on  the  Chesapeake  Bay,  the  sea  shore,  or  that  of 
a  public  river  or  creek.  A  warrant  not  located  is  personal  estate ; 
from  entry,  till  regularly  withdrawn  or  vacated,  it  is  real  estate.  The 
register  may  deliver  the  original  grant  to  the  bearer  of  his  receipt  for  a 
survey,  on  which  the  grant  is  founded.     If  there  is  no  surveyor,  entry 

sion  as  to  the  branch  being  merely  descriptive  of  the  general  locality  of  the  tree,  and  not  an 
imperative  call,  locating  the  spot  where  the  tree  stood.  So,  although  by  the  reversal  of  the 
line,  the  beginning  is  shown  to  be  in  deep,  navigable  water,  at  a  great  distance  from  the 
shore,  or  where  the  lost  beginning  could  not  have  stood.     Wilson  v.  Inloes,  6  Gill,  121. 

The  leading  object  in  the  gratification  of  all  calls,  is  certainty  in  the  location.     lb. 

In  general,  if  tliere  be  a  peremptory  call  to  an  object  of  length  by  a  course  and  distance 
line,  and  the  object  can  be  reached  by  gratifying  {he  distance,  but  violating  the  course,  or 
by  conforming  to  the  course  and  disregarding  the  distance;  the  course  must  control  the  dis- 
tance,    lb. 

The  word  "by,"  when  descriptively  used  in  a  grant,  does  not  mean  "in  immediate  con- 
tact with,"  but  "near"  to  the  object;  and  "near"  is  a  relative  term,  meaning,  very  unequal 
and  different  distances.     lb. 

The  reason  assigned,  for  running  lines  of  lands  to  the  boundaries  called  for  at  their  termi- 
nations, instead  of  terminating  them  according  to  their  courses  and  distances,  is  not  exclu- 
sively, that  greater  certainty  as  to  the  termini  of  such  lines  is  thereby  attained  ;  but  also, 
because  thus  locating  grants  is  more  beneficial  to  grantees ;  and  it  is  a  rule  ol  construction 
in  grants,  to  give  them  that  interpretation,  which  operates  most  strongly  against  grantors, 
and  in  favor  of  the  grantees,     lb. 

A  deed  or  patent  passes  nothing,  unless  the  land  described  is  susceptible  of  location,  or, 
in  other  words,  unless  the  survey  tiiereof  can  be  made  to  close,  either  as  to  the  whole  con- 
veyed, or  some  definite  part  thereoC     lb. 

If  land  be  granted  by  boundaries  only,  without  courses  and  distances,  and  the  beginning 
or  any  subsequent  boundary  be  lost,  and  its  original  sittis  cannot  be  proved,  the  entire  tract 
is  lost,  and  the  grant  becomes  inoperative. 

If  a  tract  be  granted  by  courses  and  distances  only,  without  calling  for  any  boundary  or 
object,  snve  that  at  the  commencement  of  the  first  line,  and  it  be  lost,  and  no  proof  can  be 
adduced  of  the  beginning  or  ending  of  any  of  its  lines;  the  tract  becomes  a  nonentity,  and 
the  grant  a  nullity.     lb. 

If  a  grant  be  made,  not  only  with  courses  and  distances,  but  with  calls,  it  has  a  principle 
of  self-sustentation,  not  possessed  by  grants  with  course  and  distance  only,  or  with  calls 
only.     lb. 

Where  a  grant  is  by  course  and  distance  and  calls,  if  the  beginning,  and  any  or  all  of  the 
boundaries,  save  one,  are  lost  and  incapable  ofproofl  the  vitality  of  the  grant  still  continues. 
This  is  the  natural  import  of  the  express  words  of  the  grant,     lb. 

A  valid  survey  or  grant  may  be  made,  without  stating  any  natural  object  as  the  beginning 
of  its  first  line,  if  there  be  a  boundary  at  the  termination  thereof,     lb. 

It  is  no  objection  to  a  grant,  that  the  place  of  its  beginning  is  covered  with  water,  whether 
navig:ible  or  otherwise  ;  or  that  any  of  its  lines  run  across  such  water.     lb. 

In  cases  of  grants  of  land,  describing  it  by  courses  and  distances  and  calls,  the  courts  of 
Maryland  have  determined  that,  in  locating  them,  they  shall  first  be  run  by  the  calls ;  but 
if  that  be  impracticable,  then  by  course  and  distance.     lb. 

Where,  in  an  action  of  trespass  quare  clatisum.  a  warrant  of  resurvey  was  ordered,  and  a 
plat  of  the  hind  was  executed,  and,  with  the  explanations  thereof^  was  offered  in  evidence, 
setting  forth  only  that  the  letter  A,  on  the  plat,  showed  where  the  defendant  had  timber  cut, 
and  was  tlie  trespass  complained  of  by  the  plaintiff;  held,  the  plaintiff  could  not  prove  by 
the  surveyor,  that  certain  stars,  at  other  and  di.stant  places  upon  the  plat,  not  mentioned  in 
the  explanations,  represented  the  stumps  of  trees,  which  the  defendant  had  once  admitted 
to  the  surveyor,  previously  to  the  survey,  to  have  been  out  by  him.  Punk  v.  Hughes,  6 
G-ill,  315. 

(a)  Before  the  year  1783,  Virginia  owned  the  territory,  since  formed  into  the  States  of 
Ohio,  Indiana  and  Illinois.  By  an  act  of  cession  and  deed  of  that  date,  she  granted  away 
all  the  territory  north-west  of  the  Ohio  River,  excepting  certain  reservations.  Heuthorn  v. 
Doe,  1  Blackf.  160. 
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may  be  made  with  the  clerk  of  the  county  court.  One  having  a  war- 
rant, and  wishing  to  locate  it,  may  lodge  it  with  the  chief  surveyor  of 
the  county,  designating  it  precisely.  Preference  is  given  to  the  war- 
rant earliest  dated  ;  if  dated  on  the  same  day,  decision  is  made  by  lot. 
Entries  are  void,  unless  surveyed  within  two  j^ears  from  date.  There 
shall  be  no  location  except  in  the  county  where  it  is  first  made.  If 
part  of  a  warrant  is  unappropriated,  the  holder  may  have  an  exchange 
warrant  for  such  part.  There  shall  be  a  survey,  and  an  indorsement 
stating  how  much  is  unappropriated.  If  the  whole  is  appropriated,  it 
accompanies  the  last  survey  made  by  virtue  thereof  Where  there  has 
been  no  entry  or  location  upon  a  warrant  issued  on  or  before  February 
2, 1801,  the  holder  may  exchange  it.  A  surveyor  shall  not  within 
twelve  montlis  issue  a  certificate,  copy  or  plat,  except  to  his  employer, 
unless  a  caveat  to  a  grant  has  been  issued.  A  surveyor  shall  not  ad- 
mit an  entry  without  a  warrant  from  the  register.  Nor  shall  he  leave 
open  lines,  but  bound  by  marked  trees,  unless  there  is  a  water-course, 
or  an  ancient  marked  line.  The  breadth  of  each  survey  shall  be  at 
least  one-third  of  its  length  in  every  part,  unless  bounded  on  both  sides 
by  barren  mountains,  water-courses,  or  the  bounds  of  appropriated 
lands.  The  holder  of  a  plat  and  certificate  shall  return  it  within  twelve 
months  to  the  land  office  ;  otherwise,  or  where  the  breadth  is  not  suffi- 
cient, any  one  may  enter  a  caveat  against  a  grant.  So  one  having  a 
better  title  may  enter  a  caveat;  but  if  he  does  not,  he  may  still  assert 
his  right  by  suit.  The  register  shall  not  receive  a  plat,  &c.,  plainly  in- 
terfering with  others,  and  dated  since  January  1,  1796,  but  such  sur- 
veys are  void.  Entry  upon  a  location  is  invalid,  where  land  has  been 
settled  thirty  years,  and  quit-rents  or  taxes  paid.  In  such  case,  the 
State  right  is  lost.  But  this  is  not  to  affect  any  entry,  &c.,  prior  to 
January  24,  1798,  nor  lands  forfeited  for  taxes,  nor  to  change  the 
statute  of  limitations.  The  party  prevailing  upon  a  caveat  may  have 
a  grant.  Aliens  may  transfer  warrants  or  certificates.  They  may  also 
purchase,  and  have  two  years  from  return  of  the  survey,  to  become  cit- 
izens, or  transfer  their  right.  A  land  warrant,  subsequent  to  February 
1,  1809,  shall  be  assigned  by  indorsement,  attested  by  two  or  more  wit- 
nesses. If  prior,  in  case  of  any  other  assignment,  and  upon  affidavit  of 
the  applicant,  he  may  have  a  new  warrant.  (The  form  of  a  grant  is 
prescribed,  and  it  shall  be  recorded.)  The  proprietor  of  highlands,  ad- 
joining swamps,  marshes  or  sunken  grounds,  if  under  disability,  is  al- 
lowed the  right  of  pre-emption  three  years  from  its  removal.  No  per- 
son shall  enter,  survey  or  take  up  land  held  as  surplus  in  a  patent  or 
grant,  after  the  death  or  alienation  of  the  grantee,  &c.,  nor  without  one 
year's  notice  to  him,  after  which,  unless  the  patentee  obtain  a  new  pa- 
tent, the  applicant  may  have  a  resurvey,  and  obtain  a  patent  for  the 
surplus  land,  as  unappropriated.  But  the  former  patentee  has  his  elec- 
tion to  assign  the  land  in  any  part  of  the  tract,  in  one  piece,  the 
breadth  to  be  at  least  one-third  of  the  length,  five  acres  per  100  to  be 
allowed  the  first  patentee  for  variation  of  instruments.  If  the  applica- 
tion fails,  the  applicant  incurs  costs ;  and  if  vexatious,  subjects  himself 
to  an  action.  Where  an  owner  of  land  finds  his  description  to  be  un- 
certain, or  has  adjoining  lands,  or  locations  or  entries  adjoining  tracts 
of  lands,  and  wishes  to  have  them  included  in  one  grant,  he  may  ob- 
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tain  a  resurvey  by  application  to  court,  and  a  new  grant,  unless  a  ca- 
veat interpose.(l) 

191.  In  this  State  it  is  held,  that  reasonable  strictness  is  necessary  in 
an  entry  for  lands.(2) 

192.  Entry  of  "400  acres  on  the  south  branch  of  the  Potowmac,  ad- 
joining Lord  Fairfax's  land  at  the  mouth  of  Mill  Creek,"  (which  was  on 
the  west  side  of  the  river.)  Held,  this  included  no  land  on  the  east 
6ide.(3) 

193.  An  entry  is  not  a  legal  title,  but  only  the  first  step  towards  it. 
191.  So  a  warrant  is  a  mere  inception  of  title,  to  which  the  grant  re- 
lates, but  not  to  the  prejudice  of  fair  and  legal  intervening  rights.(4) 

195.  A  location  and  grant  have  precedence  of  a  prior  entry  and  sur- 
vey, where  the  prior  entry  does  not  include  the  lands  surveyed.  But 
a  title  under  a  warrant  is  not  affected  by  the  survey's  containing  more 
land  than  the  warrant  authorized. (5) 

196.  No  entry  can  be  made  under  a  warrant,  exhausted  by  prior  en- 
tries.(6) 

197.  What  is  reasonable  time  for  a  warrantee  to  complete  his  title 
depends  on  the  circumstances  of  each  case.  But  where  a  warrantee  de- 
layed for  13  years  from  the  survey  to  tender  the  composition  money, 
&e.,  and  11  years  after  the  survey  another  person  had  the  land  surveyed, 
and  after  tender  by  the  former  obtained  a  grant ;  held,  equity  would 
not  relieve  the  former  warrantee.(7) 

198.  Land  occupied  under  a  patent  and  settlement,  is  not  subject  to 
a  treasury  warrant,  as  waste  and  unappropriated. (8) 

199.  Land  held  by  entry  and  survey  is  real  estate,  and  passes  to 
heirs.(9) 

200.  Warrants  and  surveys  are  assignable,  but  not  entries.(lO) 

201.  A  patent,  granted  by  one  State,  is  a  public  act,  entitled  to  "  full 
faith  and  credit,"  in  every  other.  Hence,  its  validity  cannot  be  colla- 
terally disputed  in  another  State,  upon  the  ground  that  the  survey  was 
a  forgery .(11) 

202.  Patent  for  a  tract,  containing  70,202  acres,  with  specific  bounds. 
The  survey  contained  a  surplus  of  42,000  acres,  held  by  rights  prior  to 
those  upon  which  the  patent  was  founded.  These  titles  were  reserved 
in  general  terms.  Held,  the  patentee  might  recover  in  ejectment  all 
the  lands  within  the  bounds  mentioned,  except  such  as  the  defendant 
could  show  to  be  included  in  the  reservation. (12) 

203.  An  entry  may  be  offered  as  presumptive  evidence,  to  identify 
the  calls  of  a  patent :  but  not  to  supply  points  of  description  not  found 
in  the  grant,  or  to  impair  or  aid  the  legal  title  founded  thereupon. (13) 

204.  A  patent  for  lands  covered  by  a  prior  claim  does  not  pass  a  title 
to  the  patentee,  subject  only  to  such  claim.  But  if  the  latter  is  a  mere 
entry,  which  fails  to  take  effect  by  neglect  to  survey,  and  return  the 
plat,  the  land  is  open  to  a  warrant  in  favor  of  any  third  person.(14) 

(1)  I  Tir.  Rev.  C.  322-36.     See  St.  1840, 
22,  169. 

(2)  Hunter  ».  Hall,  1  Call,  206. 

(3)  lb. 

(4)  Johnson  v.  Brown,  3  Call,  259  ;  Picket 
tf.  Dowdall,  2  Waah.  106. 

(5)  lb. ;  Johnson  v.  Buffington,  2  'Wash. 
116. 

(6)  Preston  v.  Haryey,  3  Call,  495. 


(7)  Currj  v.  Burns,  2  "Wa-sh.  121. 

(8)  Norvell  v.  Camm,  2  Munf.  267. 

(9)  Morrison  v.  Campbell,  2  Rand.  205. 

(10)  lb. 

(11)  Lassly  v.  Fontaine.  4  Hen.  k,  M.  146. 

(12)  Hopkins  v.  Ward,  6  Munf.  38. 

(13)  Camden  V.  Haskill,  3  Rand.  462. 

(14)  Nichols  t).  Covey,  4  Raud.  365. 
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205.  The  purchase  of  a  -warrant,  and  a  consequent  entry,  is  no  pur- 
chase of  the  land,  until  a  grant  is  obtained. (1) 

206.  Before  the  revolution,  waste  lands  were  generally  taken  up  by 
order  of  council,  and  by  warrant  from  the  governor,  for  military  servi- 
ces. An  entry  in  the -council  books,  followed  by  an  order  of  council, 
gave  priority  of  grant.(2) 

207.  The  old  claims  of  the  crown,  by  the  treaty  of  1763,  extended  to 
the  Mississippi.  And  upon  extinguishment  of  the  Indian  title  the  land 
vested  in  the  grantees  from  the  crown,  and  was  not  subject  to  new 
grant  as  waste  land.  But  lands  not  previously  appropriated,  were  sub- 
ject to  location  by  treasury  warrants.(3) 

208.  A  court  of  equity  will  not  entertain  a  bill,  to  repeal  a  patent, 
filed  more  than  10  years  after  the  patent  was  issued.(  4) 

209.  The  court  has  jurisdiction  to  set  aside  a  patent,  obtained  with 
knowledge  of  a  prior  entry.(5) 

210.  A  tenant  in  ejectment,  claiming  under  a  junior  patent,  founded 
on  an  inclusive  survey,  may,  to  show  possession  under  color  of  title 
prior  to  his  patent,  introduce  in  evidence  the  entries  for  the  different 
tracts  embraced  in  the  inclusive  survey,  the  order  of  the  court  authori- 
zing the  survey,  and  the  survey  itself,  it^being  immaterial  whether  an 
adversary  possession  under  a  claim  of  title  be  under  a  good  or  a  bad,  a 
legal  or  an  equitable  title.(6) 

211.  Although  there  can  be  no  adversary  possession  against  the  Com- 
monwealth, and,  therefore,  a  junior  patentee  cannot  go  behind  the  elder 
patent  for  the  purpose  of  giving  color  to  his  possession  prior  thereto, 
yet  a  junior  patentee  may  go  behind  his  own  patent,  and  also  behind 
the  elder  patent,  for  the  purpose  of  giving  color  to  his  possession  from, 
or  subsequently  to,  the  granting  of  the  elder  patent.(7) 

212.  A  caveat  is  a  kind  of  equitable  process,  resembling  an  in- 
junction, and  subject  to  equitable  rules.(8) 

213.  The  effect  of  a  caveat  is  to  preve  t,  not  to  set  aside  a  patent. 
But,  pending  a  caveat,  equity  may  repeal  a  patent  surreptitiously  ob- 
tained. It  is  said,  equity  will  not  interfere,  upon  grounds  which  were 
or  might  have  been  offered  upon  trial  of  a  caveat.  But  it  will  enter- 
tain jurisdiction,  if  circumstances  are  shown  which  render  it  proper, 
though  a  caveat  is  the  regular  remedy.  Thus,  where  the  rights  of  the 
parties  cannot  be  adjusted  in  the  court  of  caveat,  but  the  aid  of  equity 
is  needed  to  give  each  his  proper  share  of  the  land,  for  which  one  has 
improperly  obtained  a  patent.(9) 

214.  A  caveator  must  prove  a  title  to  the  land  warrant,  under  which 
his  own  survey  is  made.(19) 

215.  A  patent  will  not  be  set  aside,  upon  the  ground  of  an  equity 
which  would  have  given  a  better  title  upon  a  caveat  prior  to  the  grant, 
unless  the  plaintiff  was  prevented  by  fraud  or  accident  from  prosecu- 
ting a  caveat.ili) 


(1)  lb. 

(2)  Loyal,  &c.,  4  Call,  21. 

(3)  Marsliall  v.  Clark,  4  Call,  268. 

(4)  Goodwin  v.  McCliier,  .S  Gratt.  291. 

(5)  Hagan  v.  Wardens,  3  Gratt.  315, 

(6)  Shanks  v.  Lancaster,  6  Gratt.  110. 

(7)  lb. 

(8)  Preston  v.  Harvey,  3  Call,  495. 

(9)  Wilcox  V.  Calloway,  1  Wash.  38 ;  No- 


land  V.  Cromwell,  4  Munf.  155 ;  Depew  v. 
Howard,  1  Munf.  293  ;  Christian  v.  Christian, 
6  Munf.  534.  tSee  Gooseman  v.  Martin,  4 
Munf  533  ;  Johnson  v.  Brown,  3  Call,  259; 
Lyne  v.  Jnckson,  1  Rand.  114.) 

(10)  Currie  v.  Martin,  3  Call,  28. 

(11)  Johnson  v.  Brown,  3  Call,  259.     (But 
see  1  Rev.  C.  330  ) 
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216.  Where  a  -will  directs  the  sale  of  lands,  an  administrator  cum 
testa,  annex,  in  possession,  may  by  caveat  prevent  the  issuing  of  a  patent 
therefor.(l) 

217.  Nothing  but  fraud  in  acquiring  a  legal  title,  or  an  omission  to 
bring  a  caveat  through  fraud,  accident  or  mistake,  furnishes  ground  for 
relief  in  equity,  after  a  grant  in  favor  of  one  having  a  prior  equity. 
By  actual  fraud,  in  such  case,  is  meant  actual  notice  by  the  patentee  of 
the  prior  equity.(2) 

2L8.  One  who  can  caveat  ought  to  do  so;  but  circumstances  may 
excuse  it. (3) 

219.  Where  a  caveator  relies  upon  an  exception,  he  must  prove  the 
lands  in  question  to  be  within  it.(4) 

220.  In  North  Carolina,  no  entry  is  allowed  for  lands  west  of  the 
line  between  the  State  and  the  Cherokee  nation,  nor  for  lands  covered 
by  lakes,  though  hereafter  they  may  become  dry ;  nor  for  marsh  and 
swamp  lands,  exceeding  50  acres  in  one  body.  But  a  subsequent 
clause  provides,  that  an  entry  may  be  made  for  marsh  or  swamp,  where 
any  one  marsh,  &c.,  does  not  exceed  2,000  acres  ;  except  such  as  have 
been  surveyed  by  the  State  with  a  view  to  draining  and  reclaiming 
them.  Five  cents  per  acre  is  the  price  fixed  for  entry  ;  or,  where  one 
person  enters  more  than  100  acres  in  one  survey,  or  in  one  year,  ten 
cents.  Payment  shall  be  made  by  December  31,  in  the  second  year 
after  the  entry ;  otherwise,  the  land  reverts  to  the  State ;  or  a  subse- 
quent enterer  may  obtain  a  grant.  The  original  enterer  shall  not  re- 
enter the  lands  within  twelve  months  from  the  lapse  of  his  entry  by 
non-payment.  A  claimant  of  land  produces  to  the  entry-taker  a  de- 
scription of  the  land  by  its  bounds  and  prominent  objects  ;  and  receives 
from  him  a  copy  of  the  entry,  with  its  number  and  date,  and  a  warrant 
to  the  surveyor.  The  surveyor  makes  out  two  plats,  to  be  returned 
within  twelve  months;  one  to  be  filed,  and  the  other,  with  the  war- 
rant, annexed  to  the  grant.  Surveys  are  to  be  according  to  priority  of 
entry  ;  and  a  grant  to  a  subsequent  enterer  is  invalid,  unless  it  be  for 
the  surplus  laud  wliich  remains  after  the  survey  of  the  prior  enterer. 
Grants  are  issued  by  the  Secretary  of  State,  and  are  to  be  recorded  (or 
a  certified  copy  from  the  Secretary's  office)  in  the  county  registry.  If 
an  enterer  dies  before  grant,  it  may  issue  in  his  name,  and  enure  to 
the  benefit  of  all  parties  claiming  under  him.  Mistakes  in  surveys, 
&c.,  may  be  rectified  by  application  to  court.  Patents  illegally  issued 
may  be  vacated  in  the  same  way,  upon  scire  facias  brought  by  any 
other  patentee.  The  judgment  to  be  recorded  in  the  Secretary's  office. 
The  State  may  also  repeal  a  patent  illegally  obtained,  by  an  equity 
process  instituted  by  the  attorney -general. (5) 

221.  The  first  patent  or  grant  gives  the  best  title,  not  the  first  entry 
in  the  land  office,  unless  the  first  patentee  or  grantee  loses  that  title  by 
suffering  an  adverse  possession  of  seven  years,  without  entry,  claim  or 
action.  And  it  has  been  held,  that  the  first  grant  passes  the  legal  title, 
whether  there  was  any  entry  or  not.  In  such  case,  an  adverse  claim- 
ant might  perhaps  have  relief  in  equity.(6) 


(1)  Archer  v.  Saddler,  2  Hen  &  M.  310. 

(2)  M'Clunfr   V    Hughes,    5    Rand.    453; 
Jackson  v.  McGaTock,  lb.  509. 

(3 1  Hamilton  v.  Maze,  4  Call,  196. 
(4)  Marshall  v.  Clark,  lb.  268. 


(5)  1  N.  C.  Rev.  St.  249-56. 

(6)  Seekright  v.  Bogen,  1  Hayw.  \11 ; 
Dickey  v.  Hoodenpile,  lb.  359  ;  Dea  v. 
Mooney,  1  Mur.  401. 
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222.  Where  a  party  has  proved  by  his  own  oath  the  destruction  of 
his  patent,  he  will  uot'be  allowed  in  the  same  way  to  prove  that  a  plat 
and  a  certificate  of  survey  produced  was  annexed  to  such  patent.  As 
there  is  a  counterpart  of  all  the  old  patents  and  plats  lodged  in  the  Se- 
cretary's office,  the  title  should  be  proved  by  the  production  of  such 
counterpai-t.(l) 

223.  Rocks  in  a  river,  above  the  surface  of  the  water,  have  been 
held  vacant  property,  and  subject  to  the  entry  laws.  But  lands  under 
navigable  waters  were  held  not  subject  to  entry  under  the  entry  law  of 
1777.(2) 

224.  The  important  and  conclusive  effect  given  by  the  statute  in 
relation  to  processioning,  whereby  two  inquisitions  of  the  processioner 
vest  an  absolute  title,  requires  the  court  to  view  the  proceedings  with 
a  vigilant  eye,  that  no  injury  may  accrue  from  tolerating  an  undue 
laxity.(3) 

225.  A  report  of  a  processioner  is  radically  defective,  which  does 
not  state  with  precision  the  claims  of  the  respective  parties,  so  as  to 
show  what  lines  were  disputed,  or  how  far  they  were  disputed. (4) 

226.  Where  two  patents  lap,  and  one  of  the  patentees  occupies  a 
portion  of  the  land  contained  in  both  grants,  it  is  a  possession  of  the 
whole.  (5) 

227.  On  a  petition  to  vacate  a  junior  grant  by  several  persons,  of 
whom  one  only  has  any  existing  title,  the  misjoinder  is  no  bar  to  a 
judgment.(6) 

228.  The  relators  have  a  right  to  this  remedy,  whether  they  prove 
any  actual  damage  or  not,  the  subsequent  grant  being  -per  se  a  cloud 
upon  the  owner's  title.(7) 

229.  Parties  claiming  under  a  junior  grant  cannot  impeach  an  elder 
one  directly  ;  much  less,, collaterally. (8) 

250.  A  payment  of  money  into  the  public  treasury,  for  an  entry  of 
land,  without  the  certificate  required  from  the  Secretary  of  State  by  Rev. 
Sts.  c.  42,  sec.  22,  is  a  merely  voluntary  and  unauthorized  act,  and  not 
a  payment  on  the  entry,  so  as  to  entitle  the  party  to  a  grant.(9) 

281.  The  proviso  in  the  act  of  1842,  c.  35,  saving  the  rights  of  junior 
entries  "for  which  the  purchase-money  may  have  been  paid,"  is  to  be 
construed  as  not  preferring  a  lapsed  entry  before  a  junior  entry,  subsist- 
ing at  the  passing  of  the  act,  on  which  the  purchase-money  was  after- 
wards duly  paid,  and  a  grant  obtained  in  due  time.(lO) 

232.  A  nxade  an  entry  so  vague  in  its  description  that  no  one  could 
tell  what  land  it  covered.  Afterwards  B  made  an  entry,  definite  in  its 
description.  A,  having  full  notice  of  this  entry,  caused  a  survey  to  be 
made  of  his  entry,  by  which  he  included  the  land  entered  by  B,  but  to 
do  so,  he  was  obliged  to  run  two  miles  in  length,  and  but  a  few  yards 
in  width,  and  pass  over  several  granted  lands,  and  upon  such  sur- 
vey obtained  a  grant  before  B  obtained  his.  Held,  that,  under  these 
circumstances,  A  was  to  be  looked  upon  in  the  same  light  as  a  junior 
enterer,  with  notice  of  a  prior  entry  of  B ;  that  B's  title  was  preferable  ; 


(1)  Seekrigtit  v.  Bogan.  1  Hayw.  118,  note. 
f*  (2)  Jones  v.  Jones,  1  Hay.  4m  1 ;  Tatum  v. 
Sawyer,  2  Hawks,  226. 

(3)  Hoyle  v.  Wilson,  t  Ired.  466. 

(4)  lb. 

(5)  Williams  v.  Miller,  7  Iredell,  186. 


(6)  Holland  v.  Crow,  12  Ired.  275. 

(7)  lb. 

(8)  lb. 

(9)  Buchanan  v.   Fitzgerald,   6  Ired. 
121. 

(10)  lb. 
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and  that  he  had  a  right  to  a  decree  compelling  A  to  make  him  a  con- 
veyance, and  for  profits,  &c.(l) 

233.  Where  B  made  an  entry  of  land,  prior  to  a  conflicting  entry 
made  by  A,  and,  before  B  discovered  that  the  land  he  entered,  inclu- 
ding a  rock  quarry,  was  vacant,  he  had  agreed  to  purchase  part  of  a  tmct 
of  land  which  A  claimed,  and  which  was  supposed  to  include  the  rock 
quarry,  but  in  the  agreement  the  rock  quarry  was  reserved  to  A ;  it 
was  held,  that  this  formed  no  reason  in  equity  why  B  should  not  enter 
the  rock  quarry,  when  he  found  it  to  be  vacant.(2) 

_23-i.  There  being  no  statute,  in  North  Carolina,  prescribing  the  time 
within  which  grants  must  be  issued,  where  the  entry  money  has  been 
paid,  a  person  who  pays  the  entry  money  may  take  out  his  grant  when 
he  chooses,  subject  to  this  risk,  that,  if  another  person  enters  the  same 
land  without  notice  of  the  prior  entry,  and  first  obtains  his  grant,  this 
shall  be  preferred. (3) 

235.  One  who  makes  an  entry,  and  has  it  surveyed,  cannot  after- 
wards shift  its  location,  to  the  detriment  of  a  subsequent  enterer.(4) 

236.  Where  one  makes  an  entry  so  vague  as  not  to  identify  the  land, 
such  entry  does  not  amount  to  notice,  and  does  not  give  any  priority 
of  right,  as  against  another  individual,  who  makes  an  entry,  has  it  sur- 
veyed, and  takes  out  a  grant.(5)(a) 

_  237.  In  South  Carolina,  by  Statute  of  1784,  public  lands  were  autho- 
rized to  be  granted  and  sold  for  £10  (by  act  of  1785,  10  dollars)  per 
100  acres.  Provision  was  made  for  grants  to  those  who  had  located 
lands  on  or  before  January  1,  1775,  upon  warrants  of  survey,  and  had 
failed  to  obtain  grants.  A  commissioner  of  locations  was  provided  for, 
to  receive  entries  and  issue  warrants  of  survey  thereupon,  the  latter, 
with  a  plat,  to  be  returned  to  the  surveyor-general,  and  recorded. 
Upon  receiving  from  him  a  plat  of  the  land,  the  Secretary  of  State  to 
issue  a  grant,  the  same  to  be  recorded  in  his  office.  The  grant  to  be 
withheld  in  case  of  any  fraud.  Lands  upon  navigable  creeks  or  rivers 
to  be  laid  off,  by  measuring  four  chains  back  therefrom,  for  every  one 
fronting  on  and  bounded  by  the  same.  Surveys  of  land  lying  beyond 
the  Indian  boundary  declared  void.  By  act  of  1785,  land  grjuted  was 
not  subject  to  be  alienated  by,  or  taken  for  the  debts  of  the  grantee, 
until  paid  for ;  and,  unless  paid  for  in  12  months,  it  was  to  be  sold  at 
auction.  (See  below,  act  of  1787.)  The  surplus  proceeds,  after  paying 
the  price  and  expenses,  to  be  paid  to  the  first  grantee  in  indents.  If 
the  grantee  should  have  an  account  in  the  auditor's  office,  equal  to  the 
amount  due,  the  above  sale  to  be  suspended.  Where  no  grant  is  ob- 
tained for  six  months  from  return  of  the  survey,  (or  from  the  survey,) 
a  grant  to  be  made  to  any  party  applying ;  but  a  grant  within  six 

(1)  Allen  V.  Gilreath,  6  Ired.  Eq.  252.  (4)  Munroe  v.  MeOorraiek,  6  Ired.  Eq.  85. 

(2)  lb.  (5)  lb. 

(3)  Kroua  v.  Long,  6  Ired.  Eq.  259.  I 


(a)  See  further,  K  C.  Term  R.  181  ;  3  Dev.  59;  4,  596,  419;  1  Dev.  &  Bat.  3B9,  210; 
Hoyt  V.  Rich,  4,  533  ;  Waugli  v.  Richardson,  8  Ired.  410  ;  Dula  v.  MoGhee,  12  Jred.  332. 
It  ia  held,  that  under  the  act  of  1794,  a  grant  for  over  six  hundred  and  forty  acres  was  valid. 
Wenderihall  v.  Ca.ssels,  3  Dev.  &  B.  49.  By  a  late  act  (1844-5,  61,)  all  persona  who  have 
made  entries  and  paid  for  them  since  Jan.  1,  1840,  shall  be  allowed  to  Jan.  1,  1847.  to 
receive  grants.  So,  also,  those  who  have  not  paid.  But  the  act  is  not  to  aflfect  other  grants, 
or  junior  enterers,  or  swamps  in  the  easterly  part  of  the  State. 
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months,  except  to  the  warrantee,  to  be  void.  By  act  of  1786,  upon 
failure  of  the  warrantee  to  pass  the  survey  through  the  location  office 
for  six  months  from  the  survey,  the  commissioners  of  locations  to  cer- 
tify such  survey  for  any  applicant,  who  may  pay  the  fees.  By  act  of 
1787,  certain  officers  connected  with  the  public  lands  forbiddeu  to  pur- 
chase them,  under  penalty  of  £5,000,  removal,  and  perpetual  incapacity. 
Grants  of  lands  included  in  former  plats  and  grants,  or  surplus  lands, 
unless  made  to  the  former  grantees,  declared  void.  Grants  to  be  for- 
feited unless^  the  purchase-money  be  paid  in  six  mouths.  Possession 
for  five  years  previous  to  July  4,  1776,  to  give  a  title,  and  subsequent 
grants  to  be  void.  By  act  of  1791,  lands  to  be  granted,  merely  upon 
payment  of  the  office  fees.  Lands  previously  granted,  but  not  actually 
taken,  to  be  conveyed  on  payment  of  4s.  8d,  specie,  or  paper  medium, 
per  100  acres.  If  not  taken  in  12  months,  to  be  sold  at  auction.  (By 
act  of  1792,  extended  12  months  longer,  and  by  act  of  1794  till  Decem- 
ber 15,  next.)  Where  payments  have  been  made  without  particular 
application  to  one  or  more  tracts,  the  commissioners  to  sell  such  as 
they  may  think  proper.  By  act  of  1794,  {to  prevent  speculation  and  land 
jobbing,)  no  person  to  obtain  for  four  years,  more  than  one  warrant,  or 
grant,  nor  for  more  than  500  acres.  Prior  grantees,  (or  other  persons 
interested,)  authorized  to  bring  trespass  against  subsequent  grantees  of 
the  same  land.  Grants  made  since  the  act  of  1791,  (which  authorized 
further  indulgence  to  prior  delinquent  grantees,)  of  large  tracts  of  land, 
which  have  not  been  elapsed,  and  not  noticing  them  in  the  plats ;  declared 
to  have  been  obtained  fraudulently,  and  with  notice  of  the  title  of  such 
prior  grantees,  who  had  actually  settled ;  and  the  court  authorized, 
upon  proof  that  such  latter  grants  contain  settlements  made  under  former 
surveys,  to  declare  them  void.  By  act  of  1797,  where  surveys  were 
made  and  returned  previous  to  January  1,  1792,  not  exceeding  640 
acres,  grants  may  be  issued  ;  the  State  not  to  warrant  the  title,  or  re- 
fund the  purchase-money  ;  the  applicant  to  make  oath  that  he  is  to  be 
the  real  purchaser ;  or  that  the  land  has  been  for  one  year  partly  culti- 
vated ;  and  that  no  person's  name  has  been  borrowed  for  obtaining  the 
lands.  By  act  of  1805,  grants  confirmed,  though  wanting  the  great 
seal  of  the  State  ;  and  future  grants  directed  to  be  sealed  with  the  small 
seal.(l) 

238.  An  elder  grant  shall  always  prevail.  It  can  be  set  aside,  upon 
a  caveat,  hj  a  subsequent  grantee,  after  it  has  received  the  great  seal. (2) 

2c)9.  A  reservation  of  lands  for  a  town,  for  the  use  of  the  inhabitants, 
is  a  covenant  by  the  State,  that  it  shall  be  appropriated  to  no  other  use, 
and  makes  the  State  a  trustee  for  the  inhabitants.  Hence  a  subsequent 
grant  to  an  individual  must  be  founded  in  fraud,  or  obtained  by  false 
suggestions.(3) 

240.  A  grant  upon  a  junior  survey,  taken  out  within  the  time  al- 
lowed for  an  elder  warrantee  to  obtain  his  grant,  is  void.(4) 

241.  After  a  hearing  upon  a  caveat,  a  court  of  law  will  not  inquire 
into  the  priority  of  title  previous  to  the  grant.(5) 

242.  The  following  rules  are  laid  down  for  locating  lands  and  set- 


(1)  2  Brev.  Dig.  2-13.  See  McOolmati  v. 
Wilkes,  3  Strobh.  465  ;  Owens  v.  Goode,  lb. 
474,  n. ;  Faulkenberry  v.  Truesdell.  5,  221. 

(2)  Muse  V.  Laughridge,  2  Bay,  426. 


(3)  Hawkins  ».  Arthur,  2  Bay,  195. 

(4)  lb.  558. 

(5)  lb.  426 ;  Mounce  v.  Ingraham,  lb.  464. 
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tling  boundaries,  though  subject  to  some  exceptions.  1.  The  actual 
marked  corners,  stations  and  lines  shall  be  preserved,  consistently 
with  courses  and  distances.  If  they  disagree,  the  former  shall  prevail. 
2.  Natural  and  artificial  boundaries  shall  be  preserved,  unless  controlled 
by  more  conclusive  evidences  of  location.  3.  In  the  absence  of  these, 
courses  and  distances  control  4.  Intervening  natural  marks  shall  be 
preserved,  if  possible,  if  designated  by  rule,  and  not  otherwise  con- 
trolled.(l) 

243.  Course  and  distance  will  control  natural  marks  or  boundaries, 
when  the  latter  are  evidently  inserted  by  mistake,  or  without  regard 
to  rule,  or  where  they  do  not  exist,  or  are  too  distant  from  other  marks, 
to  be  reasonably  presumed. (2) 

244.  As  the  State  cannot  be  disseized,  it  cannot  maintain  trespass  to 
try  titles.  For  a  trespass  on  public  lands,  the  remedy  is  by  informa- 
tion for  intrusion,  brought  by  the  public  prosecutor,  and  a  bench  war- 
rant founded  thereupon.(3) 

245.  Where  a  grant  for  a  large  tract  covers  several  smaller  lots  pre- 
viously granted,  but  not  noticed  in  the  latter  grant  or  plat ;  such  grant 
is  not  void,  but  only  voidable  by  the  State,  or  by  parties  interested. (4) 

246.  Islands  in  a  river  pass  by  a  grant  of  "  all  lands  within  two 
miles  of  said  river,"  the  grant  being  made  to  a  company  for  improving 
the  navigation. (5) 

247.  Lands  recently  purchased  by  the  State,  from  a  corporation  to 
whom  they  were  formerly  granted,  are  not  vacant  lands.  Hence  a 
grantee  acquires  no  good  title  to  them. (6) 

248.  In  Georgia,  grants  to  deceased  grantees  are  made  valid.  Also, 
those  to  married  women.  Judgment  creditors,  or  attaching  creditors, 
of  persons  who  have  drawn  lands  in  a  lottery,  may,  for  want  of  other 
property,  take  out  grants  of  such  lands,  and  subject  them  to  legal  pro- 
cess. By  act  of  1777,  lands  were  to  be  granted,  on  condition  that  the 
grantees  should  settle,  cultivate  and  occupy,  within  six  months,  or  as 
early  as  practicable,  if  disturbed  by  an}'  enemy.  Preference  shall  be 
given  to  those  who  have  previously  had  allotments,  and  continued  in 
the  State,  and  settlers  on  lands  not  heretofore  allotted  or  granted.  If 
a  grantee  leaves  the  land  within  five  years,  an  assignment  of  his  grant 
becomes  void,  and  the  land  may  be  regranted,  upon  proof  of  his  having 
left  the  State.  The  form  of  surveys  regulated;  substantially  the  same 
as  in  Virginia,  &o.  100  acres  of  land  to  be  granted  to  the  builder  of  a 
grist-mil] ;  500  to  the  builder  of  a  saw-mill;  and  2,000  to  the  builder  of 
iron  works,  who  shall  work  them  for  five  years.  By  act  of  1780,  any  per- 
son, bringing  his  family  into  the  State,  is  made  entitled  to  a  grant  of 
200  acres  for  himself,  and  50  for  each  member  of  his  family.  Any 
person  giving  security  for  the  erection  of  iron  works,  to  be  entitled  to 
a  grant  of  2,000  acres  for  a  forge,  2,000  for  a  bloomery,  and  2,000  for 
a  farnace.  Grants  to  issue,  notwithstanding  the  loss  of  warrants  and 
returns.  Warrants,  &c.,  for  lands  withi,n  the  Indian  lines  declared 
void;  also  grants  surreptitiously  obtained.     By  act  of  1783,  any  master 


(1)  2  Con.  115;  Sumter  w.  Braoey,  2  Bay, 
515;  (Jolclough  v.  Richardson,  1  McCord, 
167  ;  "Welch  v.  Philips,  lb.  215;   2  Bal  78. 

(2)  1  McCord.  167,  215;  Nelson  v.  Frier- 
son,  lb.  232  ;  Stok-s  v.  HoUiday,  255  ;  Bond 
V.  Qualtlebaum,  584. 


(3)  State  V.  Arledge,  1  Bai.  551 ;  2,  401. 

(4)  Hnggins  e.  Brewer,  2  Bai.  25. 

(6)  MoMullen  v.  MoCulloch,  2  Bai.  346. 
(6)  State  V.  Arledge,  2  Bai.  401. 
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of  a  family  to  have  200  acres  as  his  own  head  right,  a.nd  50  for  each  of 
his  family,  paying  for  the  latter  a  small  consideration.  The  grant  not 
to  exceed  1,000  acres,  and  to  be  made  on  condition  of  12  months'  pre- 
vious cultivation,  of  three  acres  per  100;  otherwise,  the  party  to  have 
no  power  of  disposing  of  the  land,  except  by  will.  In  default  of  pay- 
ment of  the  purchase-money  within  12  months  from  date  of  the  warrant, 
the  land  to  be  deemed  lapsed,  and  subject  to  a  new  grant.  A  grant  to 
be  withheld  in  case  of  caveat.  The  mode  of  proceeding  upon  caveats 
prescribed.  Warrants  to  be  granted  by  the  justices  of.  each  county, 
upon  oath  of  the  applicant,  showing  himself  entitled.  The  warrants  to 
describe  the  boundaries  of  the  land,  as  nearly  as  practicable,  and  not 
to  cover  lands  previously  taken  up.  Grants  to  issue  upoft  past  war- 
rants. Also,  to  persons  who  have  settled  in  the  State  conformably  to 
a  proclamation  of  1778,  and  fixed  some  mark  of  possession  upon  vacant 
tracts.  Surveys  beyond  the  Indian  line  declared  void.  By  act  of 
178i,  sales  to  settlers  of  lands  in  two  new  counties  regulated,  for  the 
price  of  3.s.  per  acre,  to  be  secured  by  mortgage.  Inhabitants  of  Vir- 
ginia to  have  warrants  of  reserve,  agreeably  to  an  act  ordering  a  reser- 
vation of  200,000  acres  for  their  benefit.  20,000  acres  in  each  county 
tp  be  laid  off  for  a  college.  Citizens  of  other  States,  making  oath  of 
their  intention  to  become  inhabitants,  to  have  warrants  for  not  more 
than  1,000  acres,  on  reserve  for  12  months.  The  warrants  to  be  void, 
upoQ  failure  of  settlement  within  that  time.  The  governor,  &c.,  to  issue 
grants,  and  hear  caveats.  (By  act  of  1789,  the  governor  alone.)  By 
act  of  1785,  no  person  to  obtain  a  grant,  &c.,  except  for  himself  and  his 
family.  Three  acres  per  100  to  be  cultivated  in  18  months:  otherwise, 
the  land  subject  to  a  treble  tax.  A  survey  interfering  with  a  prior 
one  to  be  void.  In  case  of  two  grants  lor  the  same  land,  the  prior  sur- 
vey to  have  preference,  so  far  as  to  give  the  party  holding  it  an  action 
for  damages  against  the  other,  and  subject  the  land  to  be  taken  in  ex- 
ecution. Bv  act  of  1786,  the  recording  of  grants  wiihin  12  months  in 
the  surveyor's  office  dispensed  with.  No  warrant  to  be  out  of  date,  if 
surveyed  within  twoyears  from  date.  By  act  of  1787,  surveys  and  grants 
of  the  Indian  lands  declared  void.  By  act  of  1789,  the  plat  of  every 
survey  to  set  forth  the  beginning  corner  thereof  By  act  of  1815,  pro- 
vision made  for  resurveys,  where  grants  have  been  made  and  recorded, 
but  the  plats  are  not  recorded.  By  act  of  1818,  grants  upon  head  rights 
limited  to  three  years  from  survey.  By  act  of  1686,  jurisdiction  of 
caveats  taken  from  the  governor,  and  vested  in  the  courts.  By  act  of 
1843,  where  there  have  been  two  grants  of  the  same  tract,  the  governor 
may  correct  the  error.(l)(a) 

249.  In  Alabama,  the  governor  issues  patents  for  public  lands,  after 

(1)  Prince,  213-14,  612,  540;  Ga.  St.  1843,  73  ;  1842,  120,  121. 


(a)  In  addition  to  the  acts  of  Georgia,  above  imperfectly  noticed,  tliere  are  numerous  sta- 
tutes regulating  tlie  disposition  of  public  lands  by  lotteries.  These,  however,  are  chiefly 
heal  as  well  as  temporary,  in  their  operation.  As  to  grants  by  the  Stale  to  the  United 
States,  see  Howard  y.  lugersoU,  13  How.  381.     See  also  Lamb  v.  Harris,  8  Geo.  546. 
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payment  of  the  price  into  the  treasury.     Patents,  &o.,  are  recorded  by 
the  Secretary  of  State. (1)(«) 

250.  la  Tennessee,  the  laws  upon  this  subject  are  in  many  respects 
■the  same  with  those  of  North  Giuohna.  By  act  of  1799,  inhabitants 
south  of  French  Broad  River  have  the  preference  to  enter  by  pre-occu- 
pancy,  if  the  entries  are  made  within  the  time  prescribed.  Improvement 
consists  in  a  house  built,  land  enclosed  and  cultivated,  or  part  thei-eof. 
In  case  of  dispute  between  occupants,  a  special  jury  may  be  summoned 
to  try  the  title.  The  prevailing  party,  upon  presenting  a  copy  of  the 
verdict,  obtains  a  certificate  and  order  of  survey  ;  and  the  purchase- 
money  is  refunded  to  the  other.  Where  a  second  claim  to  lands  is 
made  w.ith.the  entry  taker,  the  party  gives  bond  to  prosecute  such  claim. 
Every  survey  shall  be  bounded  by  conditional  or  natural  boundaries,  or 
right  lines  running  east,  west,  north  and  south,  and  shall  be  an  exact 
square  or  oblong,  or  the  length  not  exceeding  double  the  width,  unless 
such  lines  interfere  wiiii  previous  grants  or  surveys,  or  the  land  lies 
upon  a  navigable  river,  which  shall  be  one  bound.  No  survey  to  ex- 
ceed 640  acres.  Any  improver,  making  an  entry  on  or  before  the  first 
Monday  in  March,  1800,  to  have  a  preference,  unless  there  is  some 
other  just  claim,  paying  $25  per  100  acres,  not  exceeding  6i0  acres. 
Entries  to  be  void,  unless  payment  be  made  within  twelve  months  there- 
from.(2)  By  act  of  1806,  the  State  is  districted  for  the  sale  of  public 
lands,  (in  pursuance  of  an  act  of  Congress ;)  and  the  lands  are  divided 
into  sections  in  substantially  the  same  way  (the  sections  being  six  miles 
square,  and  the  lines  run  north  and  south)  with  the  lands  of  the  United 
States.  Every  survey  to  be  connected,  if  possible,  with  some  line  of 
a  section,  and  to  conform  to  any  spot  of  notoriety  specified  in  the  warrant. 
Reservations  of  640  acres  to  be  made  for  schools.  Provision  made  lor  a 
httery  upon  a  certain  day.  A  party  holding  a  warrant,  which  he  wish- 
es to  locate,  shall  give  a  specific  description  of  the  lands  which  he  has 
in  view.  The  length  not  to  exceed  double  the  breadth,  unless  bounded 
by  other  claims.  In  case  of  several  applications  at  the  same  time,  the 
priority  shall  be  decided  by  lot.  The  surveyor  shall  deliver  a  plat  and 
certificate  to  the  party,  and  record  the  same.  After  survey,  an  advei'se 
claimant  may  interpose  a  caveat  to  a  grant.  If  he  prevail,  he  may 
claim  a  plat  and  certificate.     Grants  shall  be  recorded  by  the  register. 


(I)  Aik.  Dig.  95,  6 ;  Clay,  158.  As  to  the 
laws  of  Mississippi,  sue  Miss.  L  87  ;  Heater  v. 
Kenbrough,  12  S  &  M.  659;  arand,  &c.,  v. 
Bryan,  8,  234;  McAfee  v.  Keirn,  7,  780;  Hit- 
tuk,  kc.  V.  Watts,  lb.  3G3.  See  Bullocls 
V.  Wilson,  5  For.  338  ;  Condifl'  v.  Orma, 
7  For.  S8  ;  Rodders  v.  Rawlings,  8  For. 
325;  Doe  v.  Hunt,  4  Alab.  {N.  S.)  129; 
"Mann  v.  Bissout,  4,  731  ;   Hudson  v.  Milner 


12  Ala.  667  ;  Mitchell  v.  Cobb,  13,  137  ;  Yar- 
bnrougli  «  Hood,  lb.  176;  Wells  v.  Tliomp- 
son,  lb.  793:  James  v.  Scott,  9  Ala.  579; 
Pollard  V.  Greit,  8,  930. 

(2)  1  Scott,  624,  8.  See  Graham  v.  Smith, 
1  Humph.  546  :  Kelly  v.  Hare.  lb.  163; 
Chester  v.  Hubbard,  2,  354  ;  Brown  v.  Maa- 
sey,  3,  470;  Davis  v.  Broorafield,  3,  174; 
Bagnell  v.  Broderiok,  13  Pet.  436. 


(a)  It  is  held  in  this  State,  that  entry  and  payment  give  an  inchoate  title  to  public 
lands  which  is  descendible  and  transferable.  Goodlet  j/.  Sinithson,  5  For.  245;  "Wri^lit  v. 
Swan,  6,  84.  Non-payment  for  lands  purchased,  under  the  act  of  1800,  does  not  cause  a 
forfeiture  of  them,  till  again  offered  for  sale.  Rogers  v.  Rawlings,  8,  325.  But  where  a 
grant  is  made,  to  be  forfeited  on  breach  of  condition;  a  broach  ipso  f ado  causes  forfeiture. 
Kennedy  j;.  McCartney,  4  Port.   141. 

Where  a  party  had  an  equitable  title  to  one-half  of  a  tract  of  land,  of  which  the  line  had 
not  been  run  and  ascertained,  and  was  not  one  of  the  subdivisions  of  laud  known  to  tlio 
land  office,  a  possession,  to  be  noticed,  must  cover  the  entira  tract  claimed.  Hanrick  r. 
Thompson,  9  Ala.  409. 


272  TITLE  BT  PtJBLIO  GRANT,  [CHAP.  LXXIX 

When  a  surveyor  has  reason  to  suppose  that  one  holds  more  land 
than  a  survey  or  grant  authorizes,  he  may  resurvey.  If  the  excess  is 
not  more  than  10  per  cent,  it  shall  not  be  held  an  error ;  if  it  is  more, 
the  party  may  locate  it  by  a  new  warrant  within  three  months ;  but,  if 
the  excess  is  more  than  one-quarter  of  the  whole,  the  land  shall  be  held 
vacant.  In  the  second  case,  if  the  party  so  elects,  he  may  leave  out  the 
overplus  where  he  sees  fit,  in  one  tract,  by  straight  lines,  run  to  the 
cardinal  points,  as  nearly  as  possible.  If  he  does  not,  it  may  be  done 
by  the  surveyor,  and  the  applicant  for  a  resurvey  shall  have  a  prefer- 
ence for  the  surplus  land  for  three  months;  if  no  applicant,  or  after 
such  time,  it  may  be  disposed  of  to  any  person.  Where  a  grant  falls 
short  of  the  warrant,  the  holder  may  have  a  new  v/arrant  for  the  defi- 
ciency, if  amounting  to  ten  per  cent.  Provision  is  made  for  processio'k- 
ing  lands,  for  the  purpose  of  ascertaining  their  bounds.  Also  for  granis, 
founded  upon  entries  made  under  the  laws  of  ISTorth  Carolina  ;  and  fjor 
new  grants  in  place  of  those  defeated  by  better  titles,  or  of  those  whi^ch 
cannot  be  located  for  defective  description.  A  board  of  commissipn- 
ers  is  appointed,  to  settle  claims  under  warrants,  &c.  Where  dne 
wishes  to  obtain  a  title  to  land,  in  consequence  of  a  grant  of  better  tijtle 
covering  the  land  called  for  in  his  patent,  he  shall  produce  to  the  cam- 
missioners  the  grant,  and  the  mesne  conveyances,  if  any,  under  wh/ich 
he  claims,  together  with  a  certified  copy  of  Such  better  title,  and  a  cion- 
nected  plat  of  the  tracts.  Upon  proof  of  such  better  title,  a  certificate 
issues,  and  is  recorded,  authorizing  a  new  grant,  and  the  former  grant 
thereby  becomes  invalid  as  to  the  part  of  the  land  referred  to.  A  sim- 
ilar certificate  issues,  where  a  grantee  proves  to  the  commissioners,  that 
for  any  cause  he  is  unable  to  identify  the  iland  granted.  Acts  of  ]^o- 
vember,  14,  1801,  repealed.  Provision  made  for  obtaining  grants  from 
the  commissioners,  upon  prior  warrants  isb':f?d  by  the  Secretary  of 
State.  No  grant  to  be  evidence  of  a  claim,  unles^s  previously  recorded 
in  the  county  register's  office.  Grants  from  North  Carolina,  to  be  void 
unless  recorded  before  June  1, 1807.  Eegisters  to  record  with  the  grant 
the  certificate  of  survey.  An  act  of  September  6,  1806,  provides  for 
the  granting  to  occupants  of  lands  south  of  Erench,  Broad  and  Holstein, 
and  west  of  Big  Pigeon  rivers,  in  pursuance  of  an  Act  of  Congress. 
The  price  to  be  $1  per  acre ;  the  quantity  not  to  exceed  640  acres ;  one- 
tenth  of  the  price  to  be  paid,  and  then.'a  patent  to  issue,  specifying  the 
amount  due ;  but  the  party  to  have  no  power  of  transferring  the  land, 
except  by  subjecting  it  as  security  for  t'lie  sum  due.  The  land  to  be  laid 
off  into  townships,  like  United  States  Sands,  with  reservations  for  schools. 
The  party  to  return  a  plat  and  certincate  of  survey  on  or  before  the 
day  when  the  first  instalment  falls  d?ie.  No  grant  to  issue  to  the  as- 
signee of  a  plat  and  certificate,  unles^  the  assignment  be  made  upon 
the  plat,  &c.,  and  certified  by  the  surveyor-general.  The  mode  of  pro- 
ceeding upon  caveats  prescribed.  Also  the  mode  of  settling  disputed 
lines,  through  a  special  jury,  unless  a  compromise  be  made,  which  shall 
bind  the  parties.  A  summary  process  provided  for  collecting  purchase- 
money  due;(l) 

251.  By  Statute  of  1821,  where  sales  for  taxes  are  made  on  entries 


(1)  1  Scott,  889,  926;  Add.  lb.  980;  St. 
1821,  49,  32,  (terminating  grants  upon  North 
Carolina  claims;)  1823,  24;   1825,24;   1826, 


11;   1829,  23,  (relating  to  occupmts ;)  1832, 
40;  1833,  12,  3. 
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and  plats  and  certificates,  the  purchaser  may  take  out  a  grant  in  the 
name  of  the  original  owner.(l) 

252.  By  Statutes  of  1823,  the  survey  to  be  made  within  12  months 
from  entry  ;  the  plat  and  certificate  returned  in  six  months  from  sur- 
vey ;  and  the  grant  issued  in  12  months  thereafter.  The  quantity  of 
laud  entered  limited  to  6-iO  acres.(2) 

253.  By  Statute  of  182-4,  no  entry  shall  be  made  of  land  occupied  or 
cultivated  by  another,  without  previous  notice  to  him.  Plats  and  cer- 
tificates are  made  assignable.(8) 

254.  By  Statute  of  1832,  warrant  or  certificate  holders  may  obtain 
grants  of  vacant  land,  not  interfering  with  prior  occupants.  Persons 
claiming  by  occupancy,  entry,  grant  or  deed,  a  less  quantity  of  land 
than  2u0  acres,  may  mcrease  it  to  that  amount,  not  interfering  with 
prior  occupants.  The  provision  applies  to  any  reservation  or  occupancy 
lor  the  building  of  mills,  or  the  promotion  of  public  or  manufacturing 
improvements.  Entries  may  be  assigned,  and  the  assignee  have  a 
graiit.(4) 

255.  By  Statute  of  1835-6,  grants  may  issue  upon  lost  warrants,  upon 
certain  coiulitions.(5) 

2oB.  An  entry  must  be  made  in  a  square  or  oblong,  if  there  be  suffi.- 
cient  vacant  land;  or,  if  not  thus  entered,  it  should  be  thus  surveyed. (6) 

257.  In  order  to  establish  the  specialty  of  an  entry,  it  is  not  requi- 
site that  the  object  called  for  be  notorious  at  the  time  of  making  such 
pntry,  provided  it  become  so  before  the  inception  of  an  adverse 
claim  (7) 

258.  An  entrv  which  calls  for  natural  and  artificial  objects  is  spe- 
cia].(8) 

259.  An  elder  entry  with  a  younger  grant  will  not  prevail  over  a 
younger  entry  with  an  elder  grant,  unless  the  first  entry  is  special  in 
its  calls,  and  conforms  to  its  own  grant  and  survey.  If  it  deviate  from 
the  survey,  so  as  to  interfere  with  the  junior  entry,  it  is  void,  though 
the  latter  be  not  surveyed  within  a  year.(9) 

260.  An  entry  and  survey,  though  returned  after  12  months,  give  a 
good  title  against  an  entry  subsequent  to  such  return.  But  an  entry, 
not  surveyed  within  12  months,  is  void  against  a  subsequent  entry.  If 
there  be  none,  and  the  entry  is  surveyed  according  to  its  calls,  and  a 
grant  issued,  the  grant  relates  to  the  entry. 

261.  So  an  entry,  not  seasonably  surveyed,  is  good  against  all  subse- 
quent entries,  which  could  be  surveyed  in  a  square  or  oblong.(lO) 

262.  A  younger  entry,  with  a  prior  survey,  prevails  over  an  elder 
entry  with  a  younger  survey,  though  the  survey  upon  the  younger  en- 
try be  not  made  within  12  months.(ll) 

263.  Where  the  boundaries  of  land  cannot  be  found,  and  a  resurvey 
is  had,  if  this  reasonably  conform  to  the  calls  of  the  grant,  though  not 
strictly  correct,  the  grantee  acquires  a  valid  title,  by  estoppel,  against 


(1)  lb.  48. 

(2)  lb.  44,  65. 

(3)  lb.  31. 

(4)  lb.  42-3-4. 

(5)  lb.  151.     See  further,  St.  1839-40,  24. 

(6)  M'Gavock  v.  Shannon,  5  Yerg.  128; 
Mitchell  V.  Thompson,  1  McLean,  99. 

(7)  Talbot  V.  MoGavook,  1  Terg.  262. 
Vr>T     IT  1Q 


(8)  Clark  v.  Hunt,  5  Yerg.  21S. 

(9)  Craig  ».  Miller,  3  Yerg.   248;  Yaugbn 
V.  Brown,  5  Yerg.  236. 

(10)  Rhodes!).  Perkins, 4Y6rg.  170;  Vaughn 
V.  Hatfield,  5  Yerg.  236 ;  McGaTOok  v.  Shan- 
non, 5  Yerg.  128. 
(1 1)  Taughu  V.  Hatfield,  B  Yerg.  236. 


274 


TITLE  BY  PUBLIC  GRANT, 


[CHAP.  LX2XX. 


the  State,  and  any  subsequent  enterer.     The  grantee  is  also  estopped  to 
dispute  the  re-marking :{1) 

264.  A  grantee  may  re-mark  for  himself,  to  confirm  his  boundary, 
where  the  State  has  neglected  to  mark  the  lines.  But  if  he  wilfully 
include  vacant  lands  in  his  lines,  such  re-marking  is  fraudulent  and 
void.(2)(a) 

265.  A  promise  by  A  to  B,  to  surrender  to  B  so  much  of  A's  grant 
as  was  covered  by  B's  entry,  is  no  agreement  about  boundary,  and,  if 
made  by  parol,  cannot  be  offered  in  evidence  in  an  ejectment  suit.(3) 

266.  The  amendment  of  the  boundaries  of  a  grant,  upon  petition,  is 
conclusive  against  subsequent  entries,  even  though  incorrect.(4) 

267.  A  grant  is  conclusive  evidence  of  a  survey  of  the  land. (5) 

268.  An  actual  survey  is  evidence  of  the  land  granted,  though  part 
of  the  land  is  not  covered  by  the  calls  of  the  grant.(6) 

269.  A  grant  may  be  offered  in  evidence,  though  not  registered  in 
the,  county  where  the  land  lies. (7) 

270.  A  grantee  of  lands,  covered  by  the  Indian  right,  takes  a  good 
title  as  to  the  State,  subject  only  to  this  incumbrance.  But  an  entry  and 
grant,  prior  to  the  act  of  1823,  ch.  49,  of  lands  reserved  to  the  Chicka- 
saws,  were  held  void. 

271.  So  a  State  grant  of  lands  to  which  the  Cherokee  title  had  not 
been  extinguished.(8) 

272.  The  legislature  has  a  right  to  pass  laws  for  quieting  the  posses- 
sion of  occupants  and  settlers ;  and  such  laws  will  be  enforced,  unless 
plainly  repugnant  to  acts  of  Congress.(9) 

273.  An  occupant  gains  a  prima  facie  title,  to  the  extent  of  his 
entry  though  he  cultivate  but  a  small  part  of  the  land.(10)(6) 

274.  The  laws,  securing  to  the  possessor  of  lands  belonging  to  the 
federal  government  the  quiet  enjoyment  thereof,  were  valid  and  proper; 
but  they  conferred  no  title  on  the  occupant,  which  formed  a  considera- 
tion for  a  contract ;  and,  when  he  abandoned  the  possession,  his  rights 
were  gone.(ll) 

275.  The  owner  of  200  acres  is  not  entitled  to  the  preference  of 
entry,  under  the  law  authorizing  extension  entries  ;  and,  if  an  entry  be 
made  by  such  owner,  it  may  be  set  aside  on  the  legal  application  of 
another,  entitled  by  law  in  other  respects  to  make  the  entry .(^12) 


(1)  Garner  v.  Norris.  1  Terg.  62  ;  Houston 
V.  Pillow,  1  Terg.  481  :  Davis  v.  Smith,  lb. 
496. 

(2)  Houston  V.  Pillow,  1  Terg.  481. 

(3)  Proffit  V.  Williams,  1  Terg.  89. 

(4)  Malseley  v.  Kensinger,  2  Terg.  12. 

(5)  Garner  v.  Norris,  1  Terg.  62. 

(6)  lb. 


(V)  Cox  V.  Bowman,  2  Terg,  108. 

(8)  Blair  v.  Pathl(iller,  2Terg.  407;  M'Le- 
more  «.  Wright,  2  Terg.  326;  Gillespie  u. 
Cunningham,  2  Humph.  19. 

(9)  Pettyjohn  v.  Aliers,  6  Terg.  448. 
(!0)lb. 

(11)  Barnhart  v.  Weisler,  6. Humph.  493. 

(12)  Lacy  v.  Anderson,  6  Humph.  495. 


(a)  If  granted  land,  not  originally  marked  by  the  surveyor,  or  whose  marks  liave  become 
obliterated  or  obscure,  be  afterwards  marked  or  re- marked  by  the  owner  of  tlie  wliole  or  a  part, 
in  good  faith,  and  in  reasonable  conformity  with  the  calls  (which  are  questions  for  the  jury ;) 
the  owner,  the  State  and  subsequent  parties  are  thereby  estopped:  the  owner  from  claim- 
ing land  not  included  in  these  lines,  and  the  State  from  claiming  that  which  is  included. 
Riggs  V.  Parker,  1  Meigs,  43. 

{b)  With  regard  to  the  land  laws  of  Tennessee,  I  must  charge  myself  with  more  omissions 
than  in  those  of  any  other  State.  These  laws  are  so  exceedingly  voluminous,  and  at  the 
game  lime  so  destitute  of  arrrangement,  even  in  collections  which  purport  to  embody  system- 
ati?Hlly  the  whole  statutory  laws  of  .the  State,  that  I  have  found  myself  obliged  to  sded 
such  provisions  as  seemed  to  me,  perhaps  erroneously,  the  most  leading  and  important. 
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276.  The  act  of  limitations  of  1837,  c.  1,  sec.  11,  operating  on  a  quiet 
possession  of  ttiree  years,  confers  validity  on  extension  entries,  iliade 
by  persons  owning  more  than  200  acres  at  the  time  of  such  entry.(l) 

277.  When  a  location  is  tendered,  including  land  which  the  locator 
may  lawfully  enter,  and  land  which  is  not  subject  to  his  entry,  the 
entry  taker  should  reject  the  entire  location. (2) 

_  278.  The  43d  section  of  the  act  of  1807,  c.  2,  gives  the  enterer  the 
right  to  the  quantity  of  the  land  called  for  by  his  entry,  provided  the 
land  was  vacant  at  its  date,  and  could  be  included  by  any  proper  mode 
of  survey  ;  thus,  where  the  surveyor  was  restricted  by  prior  claims  and 
natural  boundaries  from  running  south,  east,  or  west,  the  number  of 
poles  called  for,  the  party  was  entitled  to  an  extension  of  his  line  north, 
for  complement,  as  such  extension  was  in  conformity  with  the  call.(3) 

279.  The  elder  entry  and  younger  grant  gives  title  against  the  elder 
grant  and  younger  entry.  The  elder  grant,  however,  prevails  against 
the  youn  er  grant  and  elder  survey. (4) 

280.  To  overreach  an  elder  grant  founded  on  a  younger  entry,  the 
prior  entry  must  be  special ;  that  is,  contain  on  its  face  such  a  definite 
description  of  the  land,  as  will  enable  any  person  to  identify.(5) 

281.  In  Kentucky,  the  statutes  relating  to  public  lands  are  very 
numerous,  but  the  larger  part  of  them  are  either  local  or  temporary. 
It  is  provided  that  any  free  person,  over  18  years  old,  may  improve 
and  settle  400  acres.  He  thereby  becomes  entitled  to  a  certificate  from 
-court,  and  a  warrant  within  12  months,  at  the  rate  of  $20  per  100 
acres.  The  warrant  shall  be  located  within  six  months,  and  the  land 
surveyed  within  twelve,  after  which  a  patent  issues.  The  length  not 
to  exceed  the  breadth  of  the  land  more  than  one-third.  Preference  is 
given  to  the  earliest  settlers.  Two  years'  residence  is  necessary  before 
a  patent  issues,  previous  to  which  the  party  cannot  assign.  These  pro- 
visions not  to  apply  to  salt  licks  or  springs,  or  to  mines.  But  a  subse- 
quent act  provides  for  the  purchase  of  these  on  certain  terms.  Where 
the  lands  covered  by  a  warrant  have  been  previously  appropriated,  the 
warrantee  shall  be  credited  the  amount  paid,  upon  other  lands.  A  sur- 
vey may  be  made  upon  certificate.  Provision  is  also  made  for  lost  cer- 
tificates.    A  grant  to  one  deceased  goes  to  his  heirs  or  devisees.(6) 

282.  In  this  State  it  is  held,  that  a  grant  gives  a  right  of  entry,  but 
not  actual  seizin.     No  right  of  entry  accrues,  till  a  grant  has  issued. (7) 

283.  As  in  other  States,  a  patent  cannot  be  avoided  by  matter  dehors  ;■ 
except  by  scire  facias  or  other  regular  proceeding  instituted  to  vacate  it. 
Thus,  in  ejectment,  evidence  is  not  admissible  to  show,  that  lands 
recited  as  granted  under  treasury  warrants  were  located  upon  lands. 


(1)  lb. 

(2)  lb. 

(3)  Caldwell  v.  "Watson,  6  Humph.  498. 

(4)  Donegaa  «.  Tnylor,  6  Humph.  501. 

(5)  Parish  v.  Cummins,  11  Humph.  297. 
(«)  Ky.  Rev.  L.  2,  941-3-5-6-7-50-1-87  ; 

lb.  906,  779;  915-6-7,  921;  1039-40-3, 
1436,  998-9,  1000,  1044-8;  1052-3,  1058; 
Ky.  St.  1836-7,  12;  (4  Bibb,  385;  1  Mar. 
199,  357  ;  7  Monr.  31 ;)  Johnson  v.  Greshaw, 
5  Dana,  543  ;  McGowan  v.  Crooks,  lb.  67 ; 
Burgess  v.  Tipton,  lb.  640  ;  Gossom  v.  Sharp, 


7,  142;  Ralston  v.  MoGlurg,  9  Dana,  338; 
Redd  V.  Martin,  lb.  420;  Ray  v.  Barker,  1 
B.  Monr.  368;  Hardin  v.  Cain,  2.  56;  John- 
ston V.  Breokenridge,  2;  302;  Gray  v.  Gray, 
lb.  201 ;  Rays  v.  Woods,  lb.  222  ;  Clarke  v. 
Smith,  13  Pet,  195.  Campbell  v.  Thomas,  9- 
B.  Mon.  82;  Doroli  v.  Thompson,  13  B.  Mon. 
379;  Simon  v.  Gouge,  12  B.  Mon.  156  ;  Sal- 
mons V.  Webb,  lb.  365 ;  Rountree  v.  Barton, 
8  B.  Mon.  627. 

(7)   Innes   v.    Cfawford,   2  Bibb,  412  ;  4 
Bibb,  554;  1  Mar.  59,506. 
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upon  which  the  law  forbids  their  being  located,  though  the  fact  appear- 
ing ilpoii  the  patent  would  have  vacated  it.(l) 

284.  A  grant  issued  pending  a  caveat  is  void. (2) 

285.  Misnomer  in  a  patent  may  be  corrected  by  reference  to  the 
entry  and  survey  ;  as,  where  the  name  in  the  habendum  varies  from 
that  in  the  granting  clause.  But  parol  evidence  is  inferior  to  the  entry 
and  survey,  and  inadmissible. (3) 

286.  w  here  an  act  requires  an  entry  and  survey  to  be  made  within 
a  limited  time,  with  certain  exceptions;  an  adverse  claimant  m&j^ 
either  at  law  or  in  equity,  go  behind  a  patent,  and  show  it  to  be  void, 
as  not  conforming  to  the  act,  nor  within  the  exceptionp.(4) 

287.  Where  there  are  two  grantees  of  the  same  land,  and  the  right 
of  the  prior  one  escheats,  this  vests  no  title  in  the  second  grantee,  but 
the  Commonwealth  holds  the  land  subject  to  a  regrant.  So,  where  a 
prior  grantee  relinquishes  the  land  to  the  Commonwealth. (5) 

288.  An  entry,  survey  and  patent  were  made  in  the  name  of  heirs, 
when  it  should  have  been  devisees.  Held,  the  devisees  acquired  a 
title.(6) 

2b9.  A  statute,  forbidding  the  grant  of  a  certificate  to  any  person 
under  18,  was  held  to  be  merely  directory.  A  grant  to  a  person  under 
that  age  cannot  be  impeached  in  ejectment;  and  he  may  show  the  fact, 
to  avoid  the  statute  of  ]imitations,(7) 

290.  The  statute  of  limitations  does  not  begin  to  run  against  a  pa- 
tentee, until  the  issue  of  his  patent.(8) 

291.  A  patent  is  the  conveyance  of  the  existing  rights  of  the  State, 
and  not  an  assertion  by  the  State  of  a  good  title  to  the  whole  land 
patented. (9) 

2;i2.  Where  there  is  anything  uncertain  in  a  grant,  the  grantee  may 
elect  to  make  it  certain  ;  and  a  description  which  can 'be  made  certain 
passes  the  land. (10) 

293.  Although  the  land  is  held  under  a  grant  from  the  State,  yet, 
after  25  years  ol  quiet  enjoyment,  the  title  of  the  tenant  is  good  against 
an  intruder,  not  claiming  under  a  grant  from  the  State. (11) 

294.  Where  settlers  have  been  invited  upon  public  lands  by  legisla- 
tive enactments,  they  acquire  pre-emptive  rights,  subordinate  to  the 
rights  of  the  State ;  but,  if  the  settler  fiils  to  comply  with  the  laws, 
under  which  be  holds,  he  forfeits  his  right  to  pre-empt,  and  the  land 
may  be  appropriated  to  others  ;  and,  if  so  appropriated,  and  the  grantee 
does  not  assert  his  title,  and  oust  the  former  settler  within  twenty 
years,  the  settler's  title  is  good  by  prescription. (12) 

295.  A  brought  ejectment  for  land,  which  AV  claimed  under  a  patent, 
dated  in  1845.  The  tenant  claimed  to  hold,  under  a  survey  made  in 
17b9,  on  a  Virginia  land  office  warrant,  but  the  plat  and  survey  had 
not  been  returned  within  the  time  limited  by  the  various  statutes  of 


(1)  Bledsoe  t'.  "Wells,  4  Bibb,  329  ;  4  Monr. 
61;   5,  213;   1  Murif.  134. 

(2)  Sliarp  u   Curds,  4  Bibb,  547;  Davis  «. 
Stafford,  8  B.  Mon.  274. 

(3)  Swan  v.  Wilson,  1  Marsh.  100 ;  Helm 
V.  Handley,  1  Litt.  219. 

(4)  Alcliley  v.  Latham,  2  Litt.  362. 

(5)  ElmendorEFii.  Carmichael,  3  Litt.  481 ; 
Stith  V.   Hart,  6   Monr.  624.     (See  Doe   v. 


Robertson,  11  Wheat.  332;  Jones  v.  Jones, 
1  Ci.ll.  468.) 

(6)  Han  V.  Toung,  3  J.  J,  Marsh,  414. 

(7)  Jennings  J).  Wliitaker,  4  Monr.  51. 
(8;  Ring  V.  Gray,  6  B.  Mon.  368. 

(9)  Beeler  v.  Coy,  9  B.  Mon.  312. 

(10)  Armstronu-  v.  Mudd,  10  B.  Mon,  144, 

(11)  Orrj;.  HoUidays,  9  B.  Mon.  69. 
(12J  Campbell  v.  Thomas,  9  B.  Mon.  82. 
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Kentucky,  where  the  land  was  situated.  Held,  the  land  was  thereby- 
forfeited,  and  A  was  entitled  to  recover  under  his  patent.(l) 

296.  Where  a  patent  professed  to  be  founded  on  three  warrants  from 
the  county  court,  and  on  a  survey  made  in  1840 ;  held,  under  the  laws 
of  Kentucky,  the  word  "  warrants"  must  be  taken  in  the  sense  of  the 
Statute  of  1837,  and  not  as  records  of  the  county  court  under  the 
Statute  of  1835;  and,  as  the  patent  under  such  an  interpretation  was 
not  declared  void  by  the  statute,  that  it  could  not  be  declared  void  ia 
a  collateral  proceeding  at  law.(2) 

2i)7.  In  Ohio,(a)  it  has  been  held,  that  where  lands  are  located  and 
surveyed  by  an  ancestor,  and  patented  to  heirs,  the  heirs  take  by 
descent,  not  by  puichase.(3) 

298.  Land  cannot  be  appropriated  without  an  entry.  And  where 
the  survey  and  patent  include  lands  which  the  entry  does  not,  the  land 
may  be  entered  as  vacant,  and  the  patentee,  or  his  representatives,  shall 
be  required  in  equity  to  convey  to  the  subsequent  location. (4) 

299.  A  defective  entry  may  obtain  sufficient  notorietv,  and  subse- 
quently becomes  a  good  "location-call  for  another  entry.  But  it  cannot 
itself  become  valid  by  subsequent  notoriety. (5) 

300.  Where  one  obtains  a  patent  as  assignee,  he  is  not  bound,  in  a 
suit,  to  prove  the  assign ment.(6) 

301.  An  entry  originally  void,  for  disproportion  between  the  length 
and  breadth  of  the  land,  may  be  rendered  valid  by  the  withdrawal  of  a 
portion. (7) 

302.  A  survey  made  by  one  officially  qualified,  according  to  law,  is 
an  indispensable  liftk  in  the  chain  of  title.(8) 

303.  An  entry  is,  in  fact,  a  location  ;  and  refers  to  a  tract  with  de- 
fined, though  unsurveyed  boundaries,  necessarily  having  more  thau 
two  corners.(9) 

304.  In  construing  an  entrv,  the  intention  of  the  locater  is  to  be  re- 
garded.(lO) 

305.  In  Missouri,  the  constitution  provides,(ll)  that  the  asst^mbly 
shall  not  interfere  with  the  primary  disposal  of  the  soil  by  the  United 
States,  nor  with  United  States'  regulations  for  securing  title  to  pur- 
chasers.(6) 


(1)  Whitley  v.  Bramble,  9  B.  Mon.  143. 

(2)  Little  V.  Bishop,  9  B   Mon.  240. 

(3)  Lessee,  &o.v.  Swearingen,  1  Ohio,  102. 

(4)  Hastings  v.  Stephenson,  2  Ohio,  10. 

(5)  McArthar  v.    Phoebus,    2  Ohio,   418; 
<1,  163.) 


(6)  lb. 

(7)  2  Ohio,  418. 

(8)  lb. 

(9)  McArthur  i;.  Neville,  3  Ohio,  183. 

(10)  lb. 

(U)  Art  10,  see.  1. 


(a)  See  Swan,  940-1;  Harlan  v.  Thatcher,  18  Ohio,  48;  Latham  v.  Oppy,  lb.  104;  Blake 
V.  Davis,  20  Ohio,  231  ;  Lessee,  &c.  v.  Campbell,  17  Ohio,  267  ;  Groynne  v.  Niswanger,  15, 
367. 

(ft)  As  to  the  laws  of  Missouri,  see  Huntsuoker  v  Clark,  12  Mis.  333;  Page  v.  Hill,  11 
Mis.  149  ;  Hart  v.  Rector,  13,  497  :  WSller  v.  Von  Phul,  14  Mis.  84;  Lesseur  v.  Price,  12 
How.  59;   Asheley  v.  Turley,  lb.  430  ;   McUaniel  v,  Orton.  12  Mis.  12. 

As  to  the  laws  of  .Uiohigan,  see  Sts.  1839,  162;  1841,  61;  1842,  8,  163;  Stockton  v. 
Williams,  1  Dougl.  546;   Scott  v.  Di'troit,  &c.,  lb.  119. 

Of  Arkansas,  Sts.  1843,  44;  1844,  80,  90,  92;  1840,  60;  1842-3,42,  73,  115,  159; 
Peatherson  v.  Adams,  5  Eng.  163. 

Of  Illinois,  see  Sts.  1842-3,  193;  1838-9,  124;  Carson  v.  Clark,  1  Scam.  116;  Hutson 
V.  Overturf,  lb.  170  ;  Roberts  v.  aaren,  lb.  396 ;  Blair  v.  Worley,  lb.  179;  Isaacs  v.  Steel, 
3,  103;  Bremer  V.  Manlove,  3,  339;  Rogers  v.  Brent,  5  Gilm.  573;  Krruse  v.  Swipps.  11 
niln.  98;  Spellroan  y.  Curtenius,  12,  409;  Dubois  v.  McLean,  4  McL.  486;  Ballanoe  v.  For- 
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CHAPTER   LXXX. 

TITLE  BY  DEED. 


58.  Considerations,  whether  necessary ; 
whether,  if  expressed,  it  is  conclu- 
sive, &c. 

79.  Deed — how  written. 

80.  Pilhng  of  blanlJS. 

81.  Stamp. 

82.  Formal  parts  of  deed. 

88.  Must  be  read. 

89.  Signing  and  sealing. 
102.  Delivery. 

131.  Delivery  to  third  persons — escrows. 
153.  Attestation. 


1.  Deed — definition,  nature  and  objects. 
G.  Seed  poll  and  indenture. 
10.  Acceptance  or  disclaimer  by  a  gran- 
tee. 

18.  Parties  to  a  deed,  who  must  be. 

19.  Joint  deed. 

21.  Execution  by  attorney,  distinction  be- 
tween private  and  public  convey- 
ances. 

33.  Who  may  convey  by  deed — disabili- 
ties— corporations,  infants,  insane  per- 
sons, femes  covert. 

50.  "Who  may  be  grantees. 

1.  A  deed{a)  is  a  writing  od  parchment  or  paper,  sealed  and  deliyered, 
to  prove  and  testify  the  agreement  of  the  parties  whose  deed  it  is,  to 

syth,  13  How.  18 ;  Sargeant  v.  Kellogg,  5  Gilm.  273  ;  Ballance  v.  McFadden,  12  Illin.  317; 
Gray  v.  McPadden,  lb.  324;  Ballance  v.  Tesson,  lb.  326;  Rankin  v.  Curtenius,  lb.  334; 
MoClintock:  v.  Rogers,  11  Illin.  279  ;  Rogers  v.  Brent,  5  Gilm.  573;  "Wiggins  v.  Tusk,  12, 
132. 

Of  Texas,  Houston  v.  Robertson,  2  Texas,  1  ;  v.  Perry,  2  lb.  37  ;  Horton  v. 

Brown,  lb.  78  ;  Land,  &e.  v.  Ragnet,  lb.  98 ;  Glasscock  v.  Commissioner,  Ac,  3,  67  ;  Lock- 
hart  V.  The  Republic,  2  lb.  127  ;  Bracken  v.  "Wells,  3  lb.  88;  Kemper  v.  Victoria,  3,  135; 
Tickner  v.  The  State,  2  lb.  269;  Land,  &c.  v.  Riley,  3,  237  ;  The  gtate  v.  Mason,  lb.  315; 
Linn  v.  The  State,  lb.  317;  Norton  v.  Commissioner,  lb.  357;  Hart  v.  Turner,  lb.  374; 
League  v.  Do  Young,  lb.  497  ;  Byers  v.  James,  lb.  529  ;  Holliman  v.  Peebles,  1  Tex.  673  ; 
Hosmer  v.  De  Young,  lb.  764  ;  Jones  v.  Menard,  1  lb.  771 ;  Trimble  v.  Smithers,  lb.  790 ; 
McGimpsey  V.  Ramsdale,  3,  344.;  Yates  v.  Houston,  3,  433;  Edwards  v.  Davis,  lb.  321; 
Goods  T.  McQueen,  lb.  241;  Republic  v.  Thorn,  3,  499;  Robbins  v.  Robbins,  3,  496; 
Stauffer  v.  Stephenson,  lb.  20  ;  Mayer  v.  McCullough,  lb.  211. 

Of  Louisiana,  see  U.  S.  v.  Moore,  12  How.  209  ;  v.  Le  Blanc,  lb.  435  ;  v.  Si- 
mon, lb.  433 ;  V.  Pillerin,  13,  9 ;   Glenn  v.  TJ.  S.,  lb.  250;  Tilemont  v.  U.  S.,  lb.  261 ; 

IJ.  S.  V.  Porche,  12  How.  426;  v.  Castant,  437. 

Of  Florida,  Morse  v.  Garrason,  4  Flor.  460;  Taylor  v.  Baker,  1  Branch.  245. 

Of  Mississippi,  see  Glenn  v.  Thistle,  23  Miss.  42  ;  Netson  v.  Sims,  lb.  383 ;  Montgo- 
mery V.  Ives,  13,  161 ;  Dixon  v.  Porter,  23  Miss.  84;  Nelson  v.  Sims,  lb.  383. 

Of  Iowa,  Kerr  v.  Leighton,  2  Greene,  196 ;  Ellis  v.  Mosier,  lb.  246 ;  Burlerson  v.  Teeple, 
lb.  642. 

(a)  In  connection  with  this  title,  it  seems  proper  to  refer  briefly  to  the  history  of  the  Eng- 
lish law,  pertaining  to  the  alienation  of  real  estate  ;  although  its  early  provisions  upon  this 
subject  never  made  a  part  of  American  jurisprudence.  It  has  been  said,  that,  in  the  time  of 
the  Anglo-Saxons,  lands  were  alienable  either  by  deed  or  will.  This  principle  was  probably 
even  then  subject  to  many  restrictions;  but  it  was  not  till  after  the  Norman  Conquest,  and 
the  establishment  of  tljo  feudal  system,  that  such  burdens  were  imposed  upon  its  exercise, 
as,  in  fact,  almost  to  destroy  it,  and  render  the  unalienableness  of  real  property  a  settled  rule 
of  the  common  law.  Tlie  rule  was  founded  in  part  upon  the  consideration  of  favor  to  the 
heir;  but  chiefly  upon  the  persoraaZ  character  of  the  relation  between  the  lord  and  his  vassal, 
which  would  become  wholly  nugatory  by  a  transfer  from  the  latter  to  a  stranger,  or  perhaps 
an  enemy.  The  first  departure  from  tfie  strictness  of  the  old  law,  was  in  allowing  subin- 
feudations;  whereby  the  tenant  enfeoffed  another,  te  hold,  not  of  the  lord,  but  of  himself, 
leaving  him  still  hable  to  the  chief  lord,  upon  all  the  feudal  obligations. 

"With  the  advancement  of  civilization  and  commerce,  the  restriction  upon  alienation  be- 
came more  and  more  opposed  to  the  spirit  of  the  age  and  public  opinion  ;  until  the  statute 
quia  empiores,  (18  Edw.  I,)  finally  established  the  free  riglit  of  alienation  by  the  sub-vassal, 
without  the  lord's  consent,  and  declared,  that  the  grantee  should  not  hold  of  his  immediate 
feoffor,  but  o(  the  chief  lord  of  the  fee.  Subsequent  statutes,  in  the  same  reign  and  that  of 
Edw.  in,  made  real  estate  liable  to  be  taken  for  debts  by  the  processes  of  elegit  and  'xtentf 
and  ths  tendency  of  legislation  and  adjudication  has  ever  since  been,  to  place  lands,  with 
respect  to  the  right  of  transfer,  on  the  same  footing  with  personal  property. 
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the  things  therein  contained.  It  is  called  a  deed,  in  Latin  factum,  be- 
cause it  is  the  most  solemn  and  authentic  act  that  a  man  can  perform, 
in  the  disposal  of  his  property.(l) 

2.  A  term  of  equivalent  meaning  to  deed,  is  conveyance.  Conveyance 
is  the  common  statute  word,  to  denote  the  deed,  act  or  instrument,  by 
which  property  in  real  estate  is  transferred. (2) 

3.  At  common  law,  a  freehold  title  to  land  by  purchase  must  be 
conveyed  by  deed.  So  under  the  statute  of  uses ;  but,  in  general, 
by  statute,  a  title  may  be  acquired  without  deed.  So  an  equitable 
title.(3)(a) 

4.  It  is  said,  in  the  ancient  books,  there  are  many  dicta  respecting 
deeds,  which  in  modern  cases  and  decisions  have  been  either  neglected 
or  exploded,  or  so  explained  as  to  be  rendered  consistent  with  the 
security  of  titles  and  demands  depending  upon  written  evidence,  and 
subject  at  all  times  to  a  variety  of  accidents  and  misfortunes.(-i)  It  is 
the  object  of  the  law  to  uphold,  rather  than  to  defeat  conveyances,  if 
the  subject  matter  upon  which  they  are  to  operate  can  be  ascertained 
by  any  fair  intendment.(5) 

5.  In  regard  to  the  forms  of  conveyances  in  the  United  States,  it  is 
said,  that  our  ancestors  brought  with  them  the  different  methods  of 
transferring  real  estate,  which  prevailed  in  the  mother  country ;  and 
such  parts  were  adopted,  as  were  not  inapplicable  to  their  new  situa- 
tion.(6) 

6.  A  deed  is  either  a  deed-poll,  or  an  indenture.  The  former  is  where 
an  obligation  is  incurred,  or  an  estate  conveyed,  by  only  one  of  the 
parties  to  a  transaction,  the  other  being  a  mere  recipient.  Thus  a  bond, 
or  a  grant  in  fee-simple,  (in  general,)  is  a  deed-poll.  An  indenture, 
on  the  other  hand,  is  where  there  are  mutual  transfers  or  covenants, 
the  one  in  exchange  for  the  other.  Thus  a  lease  is  an  indenture,  con- 
sisting of  obligations  both  by  the  lessor  and  the  lessee.  It  follows  from 
these  explanations,  that  a  deed  poll  is  a  single  instrument,  signed  by 
one  party,  and  delivered  to  the  other.  But  an  indenture  consists  of 
two  or  more  parts,  of  the  same  tenor,  both-  executed  by  both  parties, 
and  interchangeably  delivered  by  the  one  to  the  other.(&)     The  name 


(1)  Co.    Lit.    35  b;    Touch.    50;    1   Bibb. 
333. 

(2)  Dudley  v.  Sumner,  5  Mass.  472  ;  Liver- 
more  V.  Bagley,  3,  487. 

(3)  Jac?kson  V.  Wood,   12  John.  73;   

V.  "Wendell,  12,   355  ;  M'Millaii  v.  Eastman, 
4  Mass.  383;  Lewis  v.  Baird,  3  MoL.   56; 


Crowell  V.    Maughs,   2    Gilm.  419 ;    Under- 
wood V.  Campbell,  14  N.  H.  39:1 

(4)  Per   Sewall,   J.,    Platch   v.    Hatch,    9 
Mass.  312. 

(5)  Wingi;.  Burgis,  1  Shepl.  315. 
(6j  Erench  v.  French,  3  N.  H.  255. 


(a)  Where  the  issue,  in  an  action  of  trespass  quare  clausum,  waft,  whether  the  plaintiff  had 
a  freehold  estate;  held,  parol  evidence  that  the  defendant  had  received  from  the  plaiutiff  a 
balance  of  purchase-money  for  the  land,  and  that  the  plaintiff  thereupon  had  taken  possps- 
sion,  with  the  consent  of  the  defendant,  who  said  lie  renounced  all  his  claim  to  the  land;  is 
inadmissilile,  ;is  having  no  tendency  to  prove  or  disprove  the  fact  at  issue.  Hunter  v.  llat- 
ton,  4  Gill,  115. 

An  nssignment  of  a  land  certificate  not  under  seal  does  not  pass  the  legal  title,  and  is  not 
proper  evidence  in  an  ejectment  suit  by  a  sheriff's  vendee.     Falkner  v.  Jones,  12  Ala.  165. 

In  Alabama,  an  instrument  which  in  the  body  of  it  purports  to  be  under  seal,  will  be  con- 
sidered a  deed,  though  no  seal  or  scroll  be  annexed  to  the  signature.  Shelton  v.  Armor, 
13  Ala.  647. 

(6)  One  part  of  an  indenture  of  two  parts,  signed  by  one  party,  is  good  agajnst  him.  Hal- 
lett  V,  Collins,  10  How.  174  The  two  parts  of  an  indenture  were  executed  by  tlie  parties 
of  the  one  part,  and  by  some  of  the  parties  of  the  other  part,  with  an  agreement  that  one  of 
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indenture  originated  from  the  practice  of  writing  both  parts  of  the  agree- 
ment upon  one  parchment,  with  certain  letters  of  the  alphabet  between 
them,  and  cutting  the  parts  asunder  in  acute  angles,  instar  deulium. 
Lord  Coke  mentions  this-  formality  as  absolutely  necessary  to  consti- 
tute an  indenture,  and  that  the  use  of  the  word  indenture  is  no  substi- 
tute for  it.  But  this  doctrine  seems  to  be  now  obsolete. (a)  By  a  deed 
inter  partes,  is  understood  an  instrument  commencing  thus — "  This 
deed,  concluded  on,  &c.,  between  A  of  the  one  part,  and  B  of  the 
other  part."(l) 

7.  Where  a  question  arose,  whether  a  certain  ancient  transfer  was  a 
deed,  or  an  authorized  transfer  upon  the  town  books  ;  it  was  held  that 
the  fact  of  its  purporting  to  be  an  indenture,  (as  well  as  to  be  signed, 
sealed  and  delivered,)  proved  it  to  be  a  deed. ('2) 

8.  The  number  of  copies  of  an  indenture  ought  to  correspond  with 
the  number  of  parties.  When  the  several  parts  are  interchangeably 
executed  by  the  several  parties,  the  part  executed  by  the  grantor  is 
usually  called  the  original,  and  the  rest  counterparts.  As  has  been 
already  staled,  however,  it  is  now  usual  for  all  the  parties  to  sign  all 
the  parts. 

9.  The  counterpart  of  a  deed  has  been  received  as  sufficient  evi- 
dence of  such  deed.  If  there  is  any  variance  between  them,  the  terms 
of  the  latter  are  adopted,  as  the  true  understanding  of  the  parties.(3) 

10.  It  is  said,  that  the  execution  of  a  deed  vests  the  estate  in  the 
grantee,  even  without  his  assent  or  knowledge,  unless  he  expressly 
disagree  thereto  ;  upon  the  grounds,  that  the  conveyance  is  beneficial 
to  the  grantee,  that  the  estate  must  have  passed  from  the  grantor,  and 
that  a  suspension  of  the  fee  is  against  the  policy  of  the  law.  (See  infra, 
Delivery.)  More  especially,  in  case  of  a  trust  deed,  delivery  to  a  third 
person  will  be  valid  till  the  trustee  dissents ;  and  this  he  cannot  do  to 
the  injury  of  the  estate.  If  he  does  dissent,  the  deed  is  still  valid,  and 
Chancery  will  appoint  a  new  trustee.  So,  in  case  of  a  deed  to  sureties, 
for  their  indemnity,  they  are  presumed  to  accept  it.  Bringing  a  suit 
upon  the  deed  is  evidence  of  assent. (4)(6) 

11.  Though  the  assent  of  a  grantee  to  a  deed  which  is  clearly  for  his 
benefit  may  be  presumed,  yet,  if  a  consideration  is  to  be  paid,  the  as- 
sent must  be  proved. (5) 


(1)  Lit.  3'ZO;  Co.  Lit.  143  b,  229  a;  Stile's 
case,  5  Rep,  20 ;  4  Bac.  Abr.  51 ;  Spencer  v. 
Field',  10  Wend.  91.  See  Magee  v.  Fiaher, 
8  Ala,  320. 

(2)  Merwin  v.  Camp,  3  Conn-  41. 

(3)  Eytou  V.  Eyton,  Free,  in  Cha.  116;  4 
Cruise,  11, 

(4)  Cliurch  V.  Gilman,  15  Wend.  G56 ;  Ross 
V.  Wilson,  7  S.  &  M.  153  ;  Lady,  kc.  v.  Mo- 


namara,  3  Barb,  Ch.  3'15,  (See  Sayre  v. 
Townsends,  1 5  Wd,  647  ;  Thompson  v  Leach, 
2  Ventr,  201 ;  Thompson  v.  Leach,  3  Mod. 
296  ;  3  Lev,  284 ;  Show,  Pari,  C,  150  ;  Town- 
son  V.  Tickell,  3  Barn.  &  Aid  31 ;  Dawson  v. 
Dawson,  Rice,  243  ;  Field  v.  Arrowsmith,  3 
Humph,  442,) 

(5)  Hurst  V.  McNeil,  1  Wash.  82. 


the  latter,  who  had  executed  the  instrument,  should  obtain  the  signatures  of  his  co-obligorB 
to  one  part,  to  be  then  exchanged  for  the  other  part,  which  such  party  was  in  like  manner 
to  get  signed.  One  part  was  executed  accordingly,  but  never  exchanged  for  the  other,  the 
execution  of  which  was  tlierefore  not  completed.  Held,  there  was  no  legal  delivery. 
Chandler  v.  Temple,  4  Cush,  285, 

(a)  It  is  said  to  be  so  in  Maryland,  Pennsylvania,  and  Virginia.  4  Griff.  907 ;  3,  245, 
326, 

(6)  A  deed,  delivered  to  the  agent  of  the  grantee,  ve-sts  the  title  in  him  before  notice. 
But,  if  he  dissents,  it  revests  in  the  grantor.     Read  v.  Robinson,  6  Watts  &  S.  329. 
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12.  It  is  said,  a  freehold  must  be  disclaimed  in  a  court  of  record,  and 
not  by  words  in  pais ;  otlierwise,  with  mere  chattel  interests.  But  the 
later  and  settled  doctrine  is,  that  a  disclaimer  may  be  by  deed.(l)(a) 

V6.  As  acceptance  o!'  a  deed  beneficial  to  the  grantee  will  be  pre- 
sumed ;  so  the  same  presumption  arises,  if  there  is  no  express  dissent, 
"where  a  deed  imposes  upon  him  some  act  beneficial  to  another,  and 
not  injurious  to  himself^  A  remainder  of  freehold  vests  in  a  remaia- 
der-man,  on  the  termination  of  the  particular  estate,  until  he  disclaims, 
when  it  reverts  to  the  donor  or  his  heir.(2) 

14.  A  deed  of  gift  to  a  wife  is  good,  if  accepted  by  the  husband. 
But  a  husband  cannot  deliver  an  instrument  to  his  wife. (3) 

l"i.  Where  a  grantee  of  land  gives  a  bond  and  mortgage  for  the 
price,  he  is  presumed  to  accept  the  deed  ;  and  in  a  suit  upon  the  bond 
cannot  claim  an  allowance  for  a  small  deficiency  in  the  quantity  of 
land.  (4) 

It).  It  has  been  held  in  Massachusetts,  that  a  deed  does  not  pass  an 
estate  to  the  grantee,  though  formally  executed  and  recorded,  until 
he  assents;  that  no  man  can  make  another  his  grantee,  without  his 
consent.(o) 

17.  lu  North  Carolina,  acknowledgment  of  a  deed  in  court  has  been 
held  to  be  proof  of  the  grantee's  assent  to  it.(6) 

18.  With  regard  to  the  n&cesA&ry  parties  to  a  deed,  of  course  no  one 
interested  in  an  estate  can  lose  his  right  therein,  without  joining  in  the 
conveyance.  It  is  said,  that  all  those  who  are  intended  to  take  an  im- 
mediate  interest,  under  a  deed  indented,  must  also  be  parties  to  it  by 
sealing  it.  But  one  may  take  a  remainder  without  sealing  the  deed. 
Where  the  deed  is  a  deed-poll,  although,  as  has  been  seen,  the  grantee 
does  not  sign  it,  he  becomes,  by  his  acceptance  of  the  deed,  in  some 
sense,  a  party,  and  may  be  bound  by  a  covenant.  (See  ch.  83,  s.  11,  n.) 
An  instance  of  the  application  of  the  above  rule  is,  where  a  deed, 
made  to  one  person,  contains  a  reservation  to,  or  a  covenant  with,  an- 
other. Such  covenant  or  reservation  will  be  void. (7)  (See  ch.  84, 
Exception,  &c. ;  also  Vol.  I,  Condition.) 

Iw.  Where  a  deed,  by  its  terms,  is  to  be  executed  jointly  and  seve- 
rally by  two  persons,  and  is  actually  signed  by  only  one,  such  party  is 
bound  thereby. (8) 

20.  Where  one  of  two  joint  tenants  formally  conveys  his  interest  in 


(1)  3  Rep.  26  a;  Smith  v.  "Wheeler,  1  Tent. 
128 ;  4  Leon.  207  ;  Hawkins  v.  Kemp,  3  E. 
410.  See  Home  v.  Booth,  3  Mann.  &  G. 
733,  n. 

(2)  "Wilt  V.  Franklin,  1  Binn.  502  ;  Bro. 
Abr.  Bone,  7. 

(3)  Brackett  v.  "Wait,  6  Term.  41 1 ;  Folly 
V.  Tarjluvl,  4  Halst.  161. 

(4)  McDowell  v.  Cooper,  14  S.  &   R.  296. 

(5)  Harrison  v.  Pliillips,  &c.,  12  Mass. 461. 
See  Jones  v.  Maffet,  5  S.  &  R.  523  ;  .Jackson 
V.  Bodle,  20  John.  184;  "Watson  v.  "Watson, 
13  Conn.  83;  Davenport  v.  Prewett,  9  B. 
Hon.  94. 


(6)  Pearse  v.  Owens,  2  Hayw.  234. 

(7)  Salter  v.  Kidley,  1  Show.  59  ;  Stover  v. 
Gordon,  3  M.  &  S.  322  ;  Co.  Lit.  230  b ;  231 
a;  2  Inst.  673;  Tin.  Abr.  Fails  G.  a;  Com. 
Dig-  Fails  D.  1 ;  Hornheck  v.  "Westbrook,  9 
John.  73;  Salter  v.  ^^idgley.  Garth.  76; 
"Whitlock's  case,  8  Co.  71.  See  Pearsall  v. 
Post,  20  "Wend.  Ill ;  Webb  v.  Holmes,  3  B. 
Monr.  405. 

(8)  Adams  v.  Bean,  12  Mass.  137;  Cutter 
V.  "Whittemore,  10,  442.  (But  see  Bean  v. 
Parker,  17,  605.) 


(o)  "Where  a  feme  covert  conveys,  and  a  doubt  arises  whether  she  held  the  land  to  her 
own  separate  use;  a  disclaimer  by  the  husband  will  perfect  the  purchaser's  title.  Ryerof 
V.  Christie,  3  Beav.  238. 
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the  land,  and  the  other  merely  at  the  close  of  the  deed  relinquishes  his 
right  to  the. estate,  but  both  execute  the  deed,  it  passes  the  estate  of 
both.  The  efifect  would  be  the  same,  where  a  particular  tenant  of  the 
freehold,  and  the  remainder-man  in  fee,  thus  join  in  a  conveyance.(l) 

21.  A  deed,  like  other  instruments,  may  be  made  as  well  by  some 
third  person  duly  authorized,  as  by  the  party  himself.  The  authority 
must  be  under  seal  ;(a)  especially  if  the  execution  is  in  the  absence  of 
the  principal. (2) 

22.  A  conveyance  made  by  attorney  must  be  made  in  the  name  of 
the  principal.  It  must  be  the  act  of  the  latter,  not  of  the  former.  Nor 
is  it  sufficient  for  the  attorney  in  the  deed  to  declare  that  he  acts  as 
such.  Thus,  where  a  wife,  executing  a  deed,  states  that  as  well  for  her- 
self as  attorney  for  her  husband,  she  makes  the  conveyance,  but  cove- 
nants in  her  own  name,  and  sets  her  own  hand  and  seal ;  the  deed  does 
not  purport  to  be  his  deed,  but  hers,  and  no  estate  of  his  passes.     No 


(1)  Lithgow  V.  Kavenagh,  9  Mass.  161. 

(2)  Tappen  v.  Redfield,  1  Halst.  Cli.  339 ; 
Kinrie   v.    Brooks,    9    Ired.  218;    Rhode   v. 


Loutbain,  8  Blackf.  413;  Telford  i)..Barney,  1 
Iowa,  575. 


(a)  See  Piatt  v.  McCuUough,  1  McL.  82.  It  is  said,  where  one  signs  a  deed  for  other.s,  he 
is  bound  by  it,  unless  there  be  an  express  stipulation  to  the  contrary.  Sterling  v.  Pert,  14 
Conn.  245.  If  a  deed  is  made  under  a  power  of  attorney,  which  has  been  previou-'ily  re- 
voked, but  without  notice  to  the  grantee ;  the  deed  is  good.  Hancock  v.  Byrne,  5  Dana, 
514.  In  Vermont,  a  power  of  attorney  must  be  a  deed,  acknowledged  and  recorded  in  the 
same  office  with  the  deed.     Rev.  St.  315. 

The  question  sometimes  arises,  whether  a  deed  made  without  authority  has  been  ratified 
by  the  grantor. 

A  employed  B  to  make  sales  of  land.  B  made  sales  and  conveyances  of  portions  of  the 
land,  and  took  a  conveyance  of  a  tract  to  himself  B  settled  his  agency  with  A,  who  gave 
B  a  writing,  dischariring  him  from  further  duties  as  agent,  and  certifying  that  he  had  well 
performed  all  the  duties  of  his  agency,  and  that  be  approved  of  the  sales  and  conveyances 
made  by  B,  and  moneys  received,  and  that  they  have  settled  and  discharged  each  other  from 
all  obligntions  in  the  premises.  A  soon  after  died.  On  a  bill  by  his  heirs,  for  a  convey- 
ance of  the  land  of  which  B  obtained  a  conveyance;  held,  the  deed  to  him  was  void,  unless 
subsequently  ratified  by  A,  and  that  such  writing  was  not  a  ratification,  without  proof  that 
A  knew,  when  he  made  it,  that  B  had  received  such  deed.     Gage  v.  Pike,  1  Smith,  145. 

It  is  held  in  Tennessee,  that  an  authority  to  execule  a  deed  in  the  name  of  another  must 
be  by  deed  ;  no  previous  parol  assent,  or  subsequent  adoption,  will  give  it  validity.  Smith 
T.  Dickinson,  6  Humph.  261. 

But,  after  the  lapse  of  time  sufScient  to  bar  a  writ  of  right,  it  will  be  presumed  that  an  at- 
torney was  properly  authorized.     Goodwin  v.  McCluer,  3  Gratt.  291. 

The  grantor  or  constituent,  in  a  deed  made  by  an  attorney  in  fact,  is  not  estopped  from  de- 
nying the  authority  of  the  attorney,  as  set  out  in  the  deed  ;  nor  from  denying  that  tlie  deed 
was  made  in  pursuance  of  another  and  valid  authority,  if  in  fact  any  such  existed,  at  the 
time  of  making  the  deed.     Earle  v.  Earle,  1  Spencer,  347. 

If  attorneys  in  fact  for  the  grantor  recite  that  they  execute  the  deed  for  him,  in  pursuance 
of  a  certain  letter  of  attorney,  particularly  describing  it,  and  no  such  letter  exists,  or,  if  it 
exi.sts.  lias  never  been  proved  or  recorded,  as  prescribed  by  statute,  the  deed  is  a  nullity, 
even  though  the  attorneys,  at  the  time  of  executing  such  deed,  had  on  record  another  and 
valid  letter  of  -ittorney.     Earle  v.  Earle,  1  Spencer,  347. 

A  deed  ol  trust,  made  by  an  attorney  in  fact,  depends  upon  his  power  for  its  validity  and 
the  extent  of  its  operations,  and,  if  there  are  provisions  and  stipulations  in  it  not  warranted 
by  the  power,  they  are  void  as  an  excess  of  authority,  but  the  deed  in  other  respects  wlU  be 
valid.     Gimell  v.  Adams,  11  Humph.  283. 

A  deed  executed  by  an  attorney  in  fact,  in  which  he  refers  to  the  power  of  attorney, 
but  conveys  in  his  own  name  as  attorney,  and  covenants  and  warrants  in  his  own  name  on 
behalf  of  his  principal ;  but  signed  with  the  name  of  the  principal,  as  by  attorney;  is  the  deed 
of  the  principal     Shanks  v.  Lancaster,  5  Gratt.  180. 

So,  it  is  a  sufficient  execution  of  a  deed  by  an  attorney  in  fact,  for  his  principal,  if  he  signs 
the  name  of  the  principal  witli  a  seal  annexed,  stating  it  to  be  done  by  him  as  attorney  for 
the  principal;  or  if  he  signs  his  own  name,  with  a  seal  annexed,  stating  it  to  be  for  his  prin- 
cipal,    lb. 
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confirmation  of  a  deed  thus  executed  will  render  the  principal  liable, 
short  of  sealing  it.(l)(a) 

23.  So,  where  a  deed  is  executed  by  three  attorneys,  it  should  be  ac- 
knowMged  by  all  of  them  as  the  act  of  the  principal,  not  their  own.(2) 

24.  But  anatiorney  making  a  deed  by  authority,  is  the  party  executing 
it,  and  may  make  a  valid  acknowlcdgment.(8) 

25.  The  above  principle  (sec.  22)  was  settled  in  an  early  case,(4)  in 
which  the  reason  is  thus  stated — "  for  he  appoints  the  attorney  to  be  in 
his  place,  and  to  represent  his  person  ;"  and,  though  there  is  a  dictum 
of  Lord  Holt  somewhat  to  the  contrary,(5)  yet  the  doctrine  is  well  set- 
tled by  all  the  modern  cases. 

26.  There  is,  however,  a  difference  in  this  respect  between  grants  of 
an  individual,  and  those  of  the  public.  The  latter  may  be  made  by  an 
attorne}'  in  his  own  name.  The  reason  is  obvious.  The  government 
may  grant  without  any  deed.  It  is  said,  the  seal  of  the  Commonwealth 
(of  Massachusetts)  has  been  used  chiefly  ior  political  purposes;  and  the 
practice,  of  a  committee's  affixing  their  own  seals  to  a  grant  of  public 
lands,  having  continued  sixty  years,  and  perhaps  longer,  cannot  be  said 
to  be  ineffectual.  In  fact'  the  land  passes  by  the  resolve,  rather  than 
by  the  deed  ;  only  it  is  necessary  to  have  some  conduit  to  convey  the 
title  to  the  purchaser.(6) 

27.  So,  in  New  Hampshire,  a  deed  of  town  lands,  executed  by  the 
agent  of  the  town  in  his  own  name,  has  been  held  to  be  effectual, 
solely  upon  the  ground  of  geneial  usage,  and  the  maxim,  ^^ commu- 
nis error  facit  jus."  And  an  agent  authorized  to  convey  lands  of  the 
State  may  do  it  in  his  own  name.  Eichardson,  Ch.  J.,  suggests  the  dis- 
tinction upon  this  subject,  (applicable  to  individuals,)  that  where  con- 
veyances are  made,  by  one  acting  as  agent,  icithoiit  consent  of  the  owner, 
a  deed  in  the  name  of  the  agent  is  good ;  as,  for  instance,  deeds  made 
by  collectors  of  taxes,  sheriffs,  executors,  &c.,  and  guardians.(7) 

28.  If  one  execute  a  deed,  and  covenant  in  several  distinct  capacities, 
in  each  of  which  he  has  authority  to  convey;  the  deed  passes  the  es- 
tate of  those  whom  he  represents,  in  the  same  way  as  if  he  had  made 
a  separate  deed  in  each  capacity. (8) 

29.  Where  a  resolve  of  the  legislature  authorizes  a  release  of  public 
lands,  a  deed  made  by  the  public  agent,  with  a  warranty  against  per- 
sons claiming  under  the  commonwealth,  is  not  void  as  transcending 


(1)  Berkeley  v.  Farfy,  5  B  &  0.  355  ; 
Hears  «.  Morrison,  1  Brte.  172;  8  D.  &  R. 
102;  Pryor  «.  Coulter,  1  Bai.  517;  Fowler  w. 
Shearer,  7  Mass.  19;  Elwell  u.  Sliaw,  16,42; 
Frontin  v.  Small,  2  Lrl.  Ray.  1418  ;  Bellas  v. 
Hays,  5  S.  &  E.  427;  W'ilks  v  Back,  2  E. 
142;  Andrews  v.  Hooper,  13  Mass.  476; 
Townsend  V,  Corninp.  23  Wend.  435;  Towns- 
end  V.  Hubbard,  4  Hill,  351  ;  Hefferman  v. 
Addams,  7  Watts,  116;  Clark  v.  Mix,  15 
Conn.  152;  Adams  «.  Tiernan,  5  Dana,  394; 
Anderson  D.  Browne.  9  Ohio,  151;  Tasrgart 
V.  Steenberry,  2  McL.  543  ;  Hale  v.  Woods, 


10  iSr.  H.  470.     See  State  v.  Jennings,  5  Eng. 
428 ;  Cobb  v.  Arnold.  8  Met.  398. 

(2)  Leasee,  kc.  v.  Condron,  2  S.  &  R.  80. 

(3)  Lovett  V.  Steam,  &c.,  6  Paige,  54. 

(4)  Combe's  case,  9  Co   76. 

(5)  Parker  v.  Kett,  1  Ld.  Ray.  658. 

(6)  Ward  v.  Bartholomev/,  6  Pick.  414. 
(See  Thorndike  v.  Richards,  1  Shepl.  430; 
Bpfttor  ti.  Powell,  2  Gilm.  119;'  Edmondson 
V  Orr,  12  S.  &M.  541.) 

(7)  Cofran  v.  Cockran,  4  N.  H.  458 ;  Thomp- 
son V.  Carr,  lb.  515-6. 

(8)  Lithgow  V.  Kavenagh,  9  Mass.  161. 


(o)  The  acknowledgment  of  a  deed  was  in  this  form ;  "  A's  act,  &c.,  as  guardian  aforesaid, 
and  thereby  the  act  and  deed  of  said  B."  The  decree  for  execution  and  acknowledgmoat 
■was — "  A,  guardian  for  B."     Van  Ness  v.  Banks,  &c.,  13  Pet.  17. 
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his  authority.  Snch  warranty  creates  no  obligation  which  would  not 
have  existed  without  it.(l) 

29  a.  In  Vermont,  after  the  Eevised  Statutes  took  effect,  the  Flower 
Brook  Manufacturing  Company,  a  private  corporation,  voted  that  "  the 
agent  be  instructed  "  to  execute  a  mortgage  of  the  real  estate  of  the 
corporation  to  a  creditor.  One  William  Wallace  was  then  the  general 
agent,  and  executed  the  deed  in  pursuance  of  the  vote.  The  grant- 
ing part  was  as  follows:  "  The  Flower  Brook  Manufacturing  Company, 
by  William  Wallace,  their  agent,  a  corporation,  &c.,  in  consideration, 
&c.,  do  give,  grant,"  &c.  All  the  covenants  were  in  the  name  of  the 
corporation.  The  testimonium  clause  was  as  follows: — "In  witness 
whereof,  we  have  hereunto  set  our  hand  and  seal,"  &c.  The  deed  was 
signed,  "  William  Wallace,  agent  for  Flower  Brook  Manufacturing  Co." 
Held,  this  was  the  deed  of  the  corporation. (2) 

29  b.  The  acknowledgment  was  as  follows : — ■"  Personally  appeared 
William  Wallace,  agent  of  the  Flower  Brook  Manufacturing  Co.,  sign- 
er and  sealer  of  tlie  above  written  instrument,  and  acknowledged  the 
same  to  be  his  free  act  and  deed."  Held,  an  acknowledgment  by 
Wallace,  on  the  part  and  behalf  of  the  corp9ration.(3) 

29  c.  Instrument,  purporting  to  be  the  deed  of  the  New  England 
Silk  Company,  a  corporation  legally  established,  by  A  B,  their  treasu- 
rer, reciting  its  execution  by  him,  in  behalf  of  the  company,  as  their 
treasurer,  duly  authorized  for  that  purpose;  signed  and  sealed  by  bim, 
with  his  own  name  and  seal,  followed  by  the  words  :  "  treasurer  of  the 
New  England  Silk  Company."  Held,  not  the  deed  of  the  corpora- 
tion.(4) 

29  d.  A  statute  made  the  selectmen,  town  clerk  and  treasurer,  for  the 
time  being,  of  every  town  in  the  State,  trustees  of  the  miniaterinl  and 
school  funds,  with  power  to  convey  lands  belonging  to  those  funds. 
Held,  a  deed  executed  by  the  treasurer,  as  such,  and  by  two  out  of 
three  selectmen,  as  such,  was  void. (5) 

29  e.  It  has  been  held,  that  if  a  deed  is  signed  by  the  agent  of  a 
corporation  and  the  corporate  seal  affixed,  it  will  be  presumed  that  he 
was  duly  authorized  to  make  such  conveyance.(6) 

29/  But,  where  a  deed  purports  to  be  executed  by  the  trustees  of  a 
town,  there  must  be  evidence  that  the  signers  were  trustees,  and  that 
they  had  power  to  convey. (7) 

30.  No  particular  form  of  words  is  necessary  for  an  authorized  agent 
to  bind  his  principal  by  deed  ;  provided  his  agency  appears  by  the 
deed  itself.  Thus,  a  deed  running  as  follows  : — "  I,  A,  agent  for  the  B. 
Company,  empowered  by  a  vote  thereof,  in  pursuance  of  said  power, 
and  for  the  consideration  of,  &c.,  received,  to  my  full  satisfaction,  for 
and  in  behalf  of  said  company,  do, give,  &c. ;"  with  covenants  in  be- 
half of  the  company,  and  signed  and  sealed  by  A,  agent  for  said  com- 
pany, is  the  deed  of  the  company. (8) 

81.  So,  it  is  immaterial,  whether  the  agent  sign,  "A,  attorney  for 
B,"  or  "  B,  by  his  attorney,  A."(9) 

(1)  Ward  V.  Bartholomew,  6  Pick.  416.  (1)  "Wallaoe  v  Dewey,  3  McLean,  548. 

(2)  McDaniels  v.  Flower  Brook,  &o.,  22  (8)  Masill  v.  Hinsdale,  6  Oonn.  464.  Gon- 
Verm.  274  tra,  Townsend  u.  Hubbard,  4  Hill,  .S51. 

(3)  lb.  (9)  Jones  v.  Carter,  4  Hen.  &  M.  184  ;   Me. 

(4)  Brinley  D.Mann,  2  Cush.  311.  Rev.  St.  373.     (But  see  Spencer  .v.   Meld,  10 

(5)  Warner  v.    Stetson,    30   Maine,   231.  Wend.  87.) 

(6)  Flint  V.  Clinton,  &c.,  12  N.  H.  430. 
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32.  So,  where  a  deed  was  made  in  the  name  of  the  principal,  but 
executed  by  the  attorney,  as  fi^llows : — "In  testimony,  &c..  A,  being 
duly  constituted  attorney,  &c.,  has  hereunto  set  his  hand  and  seal : — A 
and  seal ;"  held,  a  valid  conveyance.(l) 

32  a.  A  deed,  signed  in  the  presence  and  at  the  request  of  P,  and  in 
the  presence  of  an  attesting  witness,  in  these  terms:  "  P,  by  M ;"  the 
whole  deed,  including  the  signature,  being  written  by  M ;  is  properly 
executed  as  the  deed  of  P.(2) 

33.  All  persons  may  convey  by  deed,  unless  subject  to  the  peculiar 
disabilities  which  will  be  hereafter  mentioned. (a) 

oi.  A  corpm-atioa  may  be,  in  most  cases,  eitlier  a  grantor  or  grantee, 
unless  expressly  restrained  by  its  cbarter.  English  statutes,  (1  Eliz.  c. 
10,  and  13  Eliz.  c.  12,) prohibit  ecclesiastical  and  eleemosyniiry  corpor- 
ations from  alienating,  except  by  leasing,  which  is  also  subjected  to  cer- 
tain restrictions.  But  these  acts  are  not  in  force  in  the  United  States. 
35.  A  person  blind,  deaf  or  dumb,  or  both  deaf  and  dumb,  may  con- 
vey, if  capable  of  understanding  the  nature  of  the  transaction,  and  ex- 
pressing himself  by  signs,  or  writing.  And  a  deed,  drawn  by  his  di- 
rections, will  be  valid,  if  he  be  informed  what  lands  are  conveyed  by  it, 
though  not  informed  whether  it  contains  any  covenants,  or  whether  it 
is  a  deed  or  will. (3) 

.  36.  The  deed  of  an  infard,  unless  apparently  beneficial  to  him,  is 
either  void  or  voidable.  If  merely  voidable,  he  cannot  plead  noii  est 
factum,  but  must  set  forth  his  infancy  specially;  because  the  instrument 
has  the  form,  though  not  the  effect,  of  a  deed.  It  has  been  said,  in  South 
Carolina,  that  the  deed  of  a  minor  is  good  for  nothing.  The  fact,  that 
the  deed  is  dated  after  the  infant's  coming  of  age,  does  not  make  it 
valid.(4) 

37.  A  feoffment  by  an  infant  is  only  voidable,  but  all  other  convey- 
ances in  pais  are  void  or  voidable  at  his  election  ;  and  he  may  maintain 
trespass  against  the  grantee,  without  any  entry  to  avoid  the  convey- 
ance.(6) 

38.  The  modern  doctrine  is,  that  feases  made  by  infants,  with  or  with- 
out rent,  are  only  voidable,  not  void.{<ci) 

39.  In  Connecticut,  the  deed  of  an  infant  is  held  voidahle.{7) 

40.  The  modifications  of  the  general  rule  of  law  relating  to  dower, 
have  been  already  referred  to.  (1.  Dower)  In  Ohio,  a  wife  of  eighteen 
years  of  age  may  release  her  dower.(8) 

41.  Any  deed,  made  by  an  infant  voluntarily,  which  the  law  would 
have  compelled  him  to  make,  is  valid;  as,  for  instance,  a  reconvey- 
ance, by  the  infant  heir  of  a  mortgagee,  the  mortgage  debt  being 
paid.(9) 

42.  An  exception  to  the  rule  of  an  infant's  disability  to  convey 
lands,  is  the  case  of  a  female  infant,  who  undertakes  to  alienate  her  es- 


(1)  Montgomery  v.  Dorion,  7  N.  H.  475. 

(2)  Gardner  v.  Gardner,  5  Gush.  483. 

(3)  Perk  sec.  25  ;  Armstrong  v.  M'Ghee, 
Addi.  261  ;  Brown  «,  Brown,  3  Conn.  299. 

(4)  4  Cruise,  15;  Thompson  v.  Leach,  3 
Mod.  310  ;  Thompson  v.  Bullock,  1  Bay,  367  ; 
Solireder  v.  Decker,  9   Barr,  14.     Bat  see 


Daniel  v.  Rose,  1  Nott  &,  McCord,  33. 

(5)  Dearborn  v.  Eastman,  4  N.  H.  441. 

(6)  Co.  Lit.  45  b,  u.  1. 

(7)  Kline  v.  Beebe,  6  Conn.  494. 

(8)  "Walk.  326. 

(9)  Zouoh  V.  Parsons,  3  Burr.  1794. 


(o)  See  ch.  88,  Void  and  Voidable  Deeds. 
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tate  upon  her  marriage.  As  the  marriage  of  an  infant  is  itself  valid, 
the  law  is  in  favor  of  upholding  all  contracts  made  in  connection  there- 
with, unless  there  be  special  reasons  to  the  contrary.  There  seems  to 
be,  however,  some  confusion  in  the  cases  upon  the  subject,  as  to  the 
distinction  between  actual  conveyances,  and  mere  covenants  to  convey, 
and  the  connection  of  the  settlement,  made  by  a  husband,  with  the  ob- 
ligation or  alienation  of  the  wife.  Thus,  Lord  Macclesfi^'ld  said,  that 
a  covenant  by  a  female  infant,  v/ith  consent  of  her  guardian,  to  convey 
her  estate  in  consideration  of  a  competent  settlement,  though  not  a 
ground  of  action  at  law,  would  be  enforced  in  equity.  Lord  Hard- 
wicke  limits  this  principle  to  certain  cases ;  as  where  the  settlement  is 
a  fair  consideration  for  the  wife's  covenant,  and,  upon  her  death,  her 
issue  are  entitled  to  portions  under  the  settlement.  Lord  Thurlow  was 
of  opinion,  that  in  the  absence  of  any  settlement  by  the  husband,  or 
even  in  case  of  a  settlement  not  accepted  by  her  after  his  death,  the 
wife  would  not  be  bound  hy  her  covenant,  however  wise  the  arrange- 
ment might  be ;  and  that  the  court  could  not  go  into  the  competence  of 
a  settlement,  but  it  must  be  taken  to  be  good,  till  proved  fraudulent. 
And  where  a  bill  in  equity  is  brought  against  the  widow,  praying  spe- 
cific performance  of  marriage  articles,  it  seems,  in  order  to  avoid  per- 
formance, she  should  expressly  waive  the  settlement  made  by  the  hus- 
band. (1) 

43.  It  has  been  held  in  Pennsylvania,  that  the  contract  of  a  female 
infant,  made  in  expectation  of  marriage,  with  the  advice  of  her  parents 
and  guardian,  is  invalid,  except  perhaps  in  favor  of  issue  claiming  as 
purchasers;  and  that  she  may  af&rm  or  avoid  it,  at  her  election,  upon 
the  husband's  death. (2) 

44.  In  general,  a  male  infant  cannot  bind  himself  by  a  contract, 
though  made  in  connection  with  his  marriage.  But  where  such  infant 
marries  an  adult  female,  who  enters  into  articles  with  trustees  for  a  set- 
tlement of  her  property  ;  the  husband,  on  coming  of  age,  will  be  bound 
by  such  articles,  not  on  his  own  account,  but  as  assuming  the  obliga- 
tions of  the  wife.  The  covenant  of  the  husband  shows  merely  his  con- 
currence, and  the  absence  of  any  fraud. (3) 

45.  An  English  Statute,  (7  Anne,  c.  ly,)  provides,  that  the  Court  of 
Chancery,  or  of  Exchequer,  may  order  and  compel  an  infant  trustee  or 
mortgagee  to  convey  his  estate.  But  the  act  applies  only  to  cases  of 
trust,  simply  for  the  benefit  of  the  cestui,  not  v/here  there  are  special 
trusts  to  be  executed  by  the  trustee.  Similar  acts  have  been  passed  in 
some  of  the  States,  which  may  be  noticed  bereafter.(4) 

_  46.  It  was  the  ancient  doctrine,  that  an  idiot  or  lunatic  could  not  avoid 
his  deed.  But  it  is  now  settled,  that  the  deed  of  an  idiot  is  void,  and 
also  that  of  a  lunatic,  unless  he  assent  to  it  on  recovering  his  reason. 
And  such  deeds  may  be  avoided  by  the  heirs  of  the  parties.  But  the 
feoffment  of  an  idiot  or  lunatic  is  voidable,  not  void.(5) 

47.  If  a  person,  having  made  a  deed  while  lunatic,  convey  the  same 

(1)  Cannel  v.   Buckle,   2    P.  "Wms.   243  ;        (3)  Slocombe  v.  Glubb,  2  Bro.  545. 


Harvey  v.   Asliley,  3  Atk.  615  ;  Durnford  », 

Lane,  1  Bro.  106  ;  Clough  v.  Clough,  3.  Wood- 

erson,   453 ;  Caruthers  v.   Carutbers,  4  Bro. 

510. 

,   (2)  Shaw  V.  Boyd,  5  Ser.  &  E.  309 ;  Tabb  v. 

Archer.  3  Hen.  &  M.  399. 


(4)  Cant.  10  Tes.  554;  Atty.  Gen.  v.  Pom- 
fret,  2  Cox,  221  :  Bellamy,  lb.  422. 

(5).  Co.  Lit.  247  a ;  Webster  v.  Woodford, 
a  Day,  90 ;  Lazell  v.  Pinniek,  1  Tyler,  247  ; 
Deu  V.  Moore,  2  South.  470. 
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lands  to  another  grantee,  after  recovering  his  reason,  the  latter  may 
avoid  the  first  deed,  there  being  sufficient  privity  of  contract  for  that 
purpose.(l) 

48.  A  similar  act,  (4  Geo.  II,  ch.  10,)  exists  in  England,  in  regard  to 
trustees  wlio  are  lunatic,  &c.,  to  that  already  mentioned,  (sec.  45,)  in  re- 
lation to  infant  trustees,  &c.  Another  statute  provides  for  the  convey- 
ance or  mortgaging  of  the  estates  of  such  parties,  by  committees,  under 
the  direction  of  Chancery. 

49.  The  deed  of  a  married  woman,  in  England,  has  been  held  abso- 
lutely void,  not  merely  voidable,  both  in  law  and  equity. (a)  Hence, 
the  general  rule  is,  that  such  deed  is  not  susceptible  of  confirmation  by 
any  act  done  after  the  coverture  ceases.  Thus,  if  husband  and  wife 
mortgage  her  estate,  and  after  his  death  she  receives  the  profits  and  pays 
the  interest,  still  she  may  avoid  the  deed.  In  some  instances,  as  has  al- 
ready been  stated,  (Vol.  I,  ch.  15,)  a  ka.se  constitutes  an  exception  to  this 
rule ;  and  certain  formal  acts  have  also  been  held  a  confirmation  of 
other  conveyances  made  by  a  married  woman.  Thus,  where  husband 
and  wife  mortgaged  her  land,  and  after  his  death  she  acknowledged  the 
instrument  by  three  different  papers;  held,  a  confirmation,  and  equiva- 
lent to  a  redelivery  of  the  deed.  But,  by  Statute  3  &4  Wm.  IV,  c.  74, 
a  married  woman  may  convey,  with  consent  of  the  husband,  and  upon 
a  separate  acknowledgment  by  her.  The  subject  of  conveyances  by 
married  women  in  the  United  States  has  been  already  briefly  considered, 
(Vol.  I,  ch.  7,)  and  will  be  further  noticed  hereafter.(2)(&) 

50.  All  persons  may  be  grantees,  because  a  conveyance  is  presumed 


(1)  Gates  V.  Woodson,  2  Dana,  454. 

(2)  White  J).  Cuyler,  6  T.  R.  116;  1  Bsp. 
200;  1  Nott  &  MeCord,  33;  Albany,  &c.v. 
Bay,  4  Comst.  9.     Held,  in  Kentucky,  that  re- 


delivery of  fi  deed  by  tlie  wife  after  her  hus- 
band's deatli,  she  knowiiifj  the  effect  of  it, 
operates  as  a  confirmation.  Smith  ti.  Shackle- 
ford,  9  Dana,  415. 


(a)  By  the  common  law,  the  only  mode  in  which  a  married  woman  could  alienate  her 
lands,  was  by  fine  and  recovery.     Albany,  &c.  v.  Bay,  4  Comst.  9. 

The  rnle  was  never  in  force  in  New  York,  certainly  not  in  169T.  Meriam  v.  Haraen,  2 
Barb.  Ch.  232. 

(6)  A  married  woman  cannot  alone  make  a  valid  deed  of  her  own  lands,  so  as  to  bind  even 
her  own  mterest.     Harris  v.  Burton,  4  Harring.  66. 

So,  a  conveyance  executed  and  acknowledged  by  husband  and  wife,  but  in  the  body  of 
which  the  wife's  name  is  not  inserted,  does  not  convey  the  interest  of  the  wife.  Cox  v.  Wells 
7  Blackf  410. 

So,  a  letter  of  attorney  for  the  sale  and  conveyance  of  lands,  executed  by  a  man  and  his 
wife,  is  a  nullity,  so  far  as  respects  the  wife ;  slie  cannot  sell  and  convey  her  own  lands,  or 
bar  her  dower  in  her  husband's  land,  by  a  letter  of  attorney.  It  is  tlie  letter  of  attorney  of 
the  husband  alone,  in  legal  effect;  and,  whether  joint  or  several,  in  form,  the  death  of  the 
wife  is  no  revocation.     Karle  v.  Karle,  1  Spencer,  347. 

A  deed  of  husband  and  wife,  executed  under  a  power  of  attorney,  is  valid  against  him, 
thousjh  void  as  to  her.     Shanks  v.  Lancaster,  5  Gratt.  110. 

Where  an  occupant  of  land  under  a  title  bond,  having  paid  the  price,  absconds  from  the 
State,  and  his  wife  afterwards  obtains  the  legal  title  from  the  vendor,  and  conveys  tlie  land 
during  coverture ;  the  husband  may  still  recover  the  land  from  the  purchaser  upon  his  pos- 
session, the  wife's  deed  being  void.  So,  although  she  is  divorced  after  her  conveyance  to  the 
defendant.     Adams  v.  Prampton,  9  Ala.  124. 

In  New  York,  a  conveyance  by  a  wife  to  trustees  for  the  benefit  of  her  husband,  of  her 
separate  property,  if  procured  through  undue  influence  exercised  by  him  over  her,  will  be  set 
aside  in  equity.     Fry  v.  Fry,  7  Paige,  461. 

But  a  married  woman  mny  make  a  conveyance  to  her  husband  through  a  third  person,  to 
the  same  effect  as  if  the  estate  was  held  by  a  trustee,  with  a  power  in  her  to  appoint  it  to 
whom  she  pleased:  and  all  that  a  court  of  chancery  will  do  in  such  cases,  is  to  see  that  the 
wife  has  not  been  imposed  upon  by  her  husband,  by  his  taking  an  unconscientious  advantage 
of  her  situation.     Meriam  v.  Harsen,  2  Barb.  Oh,  232. 
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to  be  beneficial  to  the  purchaser.  Thus,  if  an  infant  purchase  lands,  he 
is  bound,  unless  after  coming  of  age  he  waive  or  dissent  from  the  deed, 
in  which  case  he  may  claim  under  another  title.  But  unless  he  affirm 
it  after  coming  of  age,  his  heir  may  disaffirm  it.  A  wife  cannot  take  a 
conveyance  directly  from  her  husband,  even  of  bis  interest  in  her  real 
estate.(l) 

51.  An  insane  person  or  idiot  may  be  a  grantee.  If  the  former  never 
recover  his  reason,  or,  after  recovering,  never  affirm  the  deed,  his  heir 
may  avoid  it.  But  an  affirmation  after  such  recovery  renders  the  deed 
unuvoidable.(ffl) 

52.  An  alien  may  be  a  grantee  of  lands,  and  may  legally  hold  them, 
till  they  are  claimed  by  the  State  by  escheat.  In  England,  denization 
enables  one  to  hold  lands  subsequently  purchased,  and  even  those  pur- 
chased previous!}',  if  the  king  confirms  his  estate.  In  the  United  States, 
it  has  been  seen  under  the  head  of  Descent,  the  common  law  disability 
is  very  generally  removed.  It  may  be  remarked,  in  general,  that  when- 
ever an  alien  may  inherit,  which  is  the  act  of  law,  he  may  a  fortiori  hold 
purchased  land,  as  even  the  common  law  allows  him  to  take  by  purchase, 
while  it  never  vests  an  estate  in  him  by  inheritance.  In  some  instances, 
perhaps,  an  alien  ma,j  validly  purchase,  where  he  cannot  inherit;  but 
these  are  too  few  to  deserve  special  notice. (2)(&) 

5y.  A  married  woman  may  be  a  grantee,(c)  but  her  husband  may  dis- 
sent from  the  deed,  and  defeat  the  estate.  If  he  die  without  doing  it, 
or  even  after  expressly  assenting,  the  wife  may  waive  the  deed.  And 
her  heirs  may  do  the  same,  unless  she  assented  after  the  husband's 
death. (3) 

54.  At  common  law,  a  man  cannot  convey  directly  to  his  wife.  But, 
under  the  statute  of  use^,  ho  may  convey  to  a  third  person  for  her  use, 
or  covenant  with  a  third  person  to  stand  seized  to  her  use.(4)(cZ) 


(1)  Co.  Lit.  2;  Parker  1).  Stuckert,  2  Miles, 
278  ;   Davenport  v.  Prewett,  9  B.  Men.  94. 

(2)  4  Cruise,  20-L 


(3)  Co.  Lit.  3  a;  Baxter  v.  Smith,  6  Binn. 
427.     Harmon  v.  James,  7  S.  &  M.  111. 

(4)  Co.  Lit.  112  a. 


(a)  See  Marrow,  1  Cr.  &  Pli.  142;  Wallser,  lb.  147. 

(fc)  Even  at  common  law,  an  alien  may  take  a  lease  for  years  of  a  house,  for  the  benefit  of 
trade.  Lord  Coke  limits  tliis  right  to  alien  merchants,  and  to  their  own  lives.  But  this  rig- 
orous construction  has  been  doubted  by  Mr.  Hargrave,  and  Chancellor  Kent  thinks  it  inap- 
plicable to  the  citizens  of  those  nations  with  which  we  have  commercial  treaties ;  and  that 
the  provision  for  naturalizing  aliens  and  their  families,  after  five  years'  residence,  implies  the 
right  to  use  real  property  in  the  meantime.  An  alien  may  also  take  a  mortgage  as  security, 
and  have  a  foreclosure  in  equity,  and  a  sale  ;  tliough  it  seems  be  is  not  himself  allowed  to 
purchai^e  the  land.  In  Virginia,  contrary  to  the  common  law  rule,  a  citizen,  bona  fide  pur-r 
chasing  from  an  alien,  holds  against  the  State.  A  similar  provision  was  made  in  New  Tork, 
by  act  of  1826.  In  New  Tork,  an  alien  cannot  demise  or  lease  real  property,  though  he  may 
otherwise  convey  it.  Co.  Lit.  2  b  ;  Harg.  n.  9,  b.  1;  2  Kent,  61-2-3  ;  1  N.  T.  R.  St,  720. 
In  SouUi  Carolina,  aliens  may  recover  money  lent,  and  also  in  Cliancery  have  a  decree  for 
sale  of  land  mortgaged  as  security,  but  no  remedy  to  recover  possession  of  the  land,  or  fore- 
close. Contracts  for  and  grants  of  land  are  valid  in  favor  of  aliens,  if  they  afterwards  declare 
their  intention  to  be  naturalized ;  so  also  in  favor  of  those  claiming  through  aliens.  In  such 
case,  an  alien  may  convey  or  devise  to  children  or  grandchildren ;  and,  if  he  does  not,  the 
property  descends ;  provided,  however,  the  party  beneficiary  becomes  resident  in  the  State 
in  twelve  montlis  from  the  conveyance  or  descent,  and  a  citizen  as  soon  as  the  law  will  allow. 
1  Brev.  Dig.  7-17-8.     See  Wootton  v.  Sleffenoni,  12  Mees.  &  W.  129. 

(c)  A  deed  of  a  legal  estate  to  a  married  woman  passes  a  legal,  not  an  equitable  title. 
Hileman  v.  Bonslaugh,  1  Harr.  (Ponn.)  344. 

(d)  In  Massachusetts,  by  St.  1845,  (p.  354,)  by  a  written,  ante-nuptial  contract,  husband 
and  wife  may  agree  that  she  shall  hold  her  own  property,  separately,  or  subject  to  any  limi- 
tations, which  are  not  illegal ;  aud  this  contract  has  the  same  effect  aa  a  deed  to  her  at  the 
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55.  In  England,  by  the  statutes  of  mortmain,  corporations  cannot 
take  lands  by  deed,  without  license.  A  lateStatute  (9  Geo.  II,  c.  36,)' 
prohibits  all  limitations  to  chantahle  uses,  except  under  the  restrictions 
therein  specified ;  the  object  and  effect  of  which  is,  to  prevent  devises  to 
charitable  uses,  leaving  conveyances  as  before,  if  made  with  the  pre- 
scribed formalities. 

56.  In  Pennsylvania,  it  is  provided  that  literary,  charitable,  or  reli- 
gious corporations  may  hold  lands,  with  the  restriction  that  the  pro- 
ceeds of  their  real  estate  and  money  lent  shall  not  exceed  £500  per 
aunum.(l)(a) 

57.  In  New  York,  it  is  held,  that  a  grant  to  "  the  people  of  the 
county  A"  is  void.(i)  So  a  grant  to  the  inhabitants  of  an  unincorpo- 
rated town.(2)     (See  infra,  ch.  81,  sec.  24  and  sequ.) 

58.  At  common  law,  according  to  the  weight  of  authority,  a  deed 
was  valid  withoat,  consideraiio?i,  whether  it  were  a  conveyance  of  land 
or  a  contract  for  the  payment  of  money,  as  a  bond.  A  deed,  being 
made  with  deliberation,  was  received  as  a  lien  final  to  the  party,  whose 
will  alone  was  regarded  as  consideration  sufficient.(3)  It  has  already 
been  stated,  (Vol.  I,  Implied  Trusts,)  that  the  want  of  consideration  in  a 
deed  may  sometimes  raise  a  use  or  trust  for  the  grantor.  And  it  will 
be  seen  hereafter,  that  this  circumstance  will  render  a  deed  void  as  to 
his  creditors.     (See  Fraudulent  Conveyance,  ch.  89.) 


(1)  Purd.  Dig.  164-6. 

(2)  Jackson  ».  Cory,   8  John.  385;   Horn- 
beck  V.  Westbrook,   9,  73. 

(3)  Sharingtoii  ».  Stroffer,  Plow.  308  ;  Bac. 


Read.  13;  1  Con.  (S.  G.)  131 ;  Pillans  v.  Mie- 
rop,  3  Burr.  1670 ;  Rann  v.  Hughes,  7  T.  R. 
350,  n.;  PagoD.  Trufant,  2  Mass.  159;  Brown 
V.  Bank,  Ac,  3  Barr,   187. 


marriage.  A  schedule  must  be  inserted,  auEficiently  exact  to  give  notice  to  creditors,  and 
the  instrument  recorded,  before  or  within  ninety  days  after  marriage,  in  the  county  where 
the  husband  resides,  or,  if  he  is  out  of  the  State,  in  the  county  of  her  residence,  if  made  be- 
fore marriage;  if  after,  the  county  of  her  last  residence.  Any  party  competent  to  conveyor 
devise  may  convey  or  devise  to  a  married  woman,  to  her  sole  use,  without  any  trustee,  any 
estate.  Within  ninety  days,  the  instrument  shall  be  recorded  in  the  county  where  the 
husband  resides,  or,  if  he  is  out  of  the  Commonwealth,  in  the  county  where  the  grantor  re- 
sides; ollierwise,  the  property  may  be  taken  by  creditors  of  the  husband.  In  both  the 
cases  above  named,  the  wife, with  respect  to  the  separate  property,  has  the  rights  and  incurs 
the  liabilities  of  a  feme  sole,  and  is  also  liable  upon  and  on  account  of  all  ante-nuptial  con- 
tracts or  wrongs.  This  statute  does  not  enable  a  husband  to  convey  directly  to  the  wife; 
nor  does  it  affect  the  claim  of  curtesy.  Upon  petition  of  the  wife,  the  Supreme  Court  may 
appoint  a  trustee  of  her  property ;  to  whom  she  may  then  convey  it.  The  property  shall 
still  be  liable  in  suits  against  her;  but  her  rights  as  a  feme  sole  will  cease.  The  above  pro- 
visions do  not  dispense  with  registration  in  the  county  where  the  land  lies.  See  Tol  I 
p.  124. 

In  Maine,  by  St.  1844,  Mar.  22,  a  married  woman  may  become  seized  or  possessed  of  any 
property,  real  or  personal,  by  direct  bequest,  devise,  gift,  purchase  or  distribution,  in  her 
own  name,  and  as  of  her  own  property;  provided  she  makes  it  appear,  in  any  issue  touch- 
ing her  title,  that  it  does  not  iu  any  way  come  from  the  husband  after  coverture. 

By  the  same  act.  when  a  woman,  possessed  of  real  or  personal  property,  shall  marry,  it 
shall  continue  to  her,  as  her  separate  property,  free  from  tiie  husband's  jiabilitiea 

But  a  wife  may  release  to  the  husband  the  control  of  her  property,  and  he  may  then  re- 
ceive and  dispose  of  the  income,  while  apphed  to  their  mutual  benefit. 

In  New  Hampshire,  if  a  wife  from  her  separate  estate  pays  part  of  the  price  of  land,  which 
is  conveyed  to  her  with  the  husband's  assent;  her  title  is  good  against  all  but  his  creditors 
Marshall  v.  Pierce,  12  K  H.  128. 

(a)  In  general,  the  riglits  of  a  corporation  in  this  respect  depend  upon  the  terms  and  ob- 
ject of  its  charter.  Any  further  consideration  of  the  subject  would  lead  to  inquiries  of  much 
interest  and  extent ;  but  foreign  from  the  plan  of  the  present  work. 

(6)  In  Maine,  (Rev.  St.  373,)  conveyances  to  counties  are  made  valid,  if  for  their  benefit, 
by  whatever  name  they  are  designated.  As  to  a  conveyance  to  a  town,  see  Sewall  v.  Car- 
gUl,  3  Shepl.  414. 
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59.  Upan  tjiis  subject  it  has  been  said,  at  common  law  a  feoffment 
was  valid  without  consideration ;  or,  if  any  was  implied,  it  was  the 
feudal  duty  or  service  resulting  to  the  grantor.  Since  the  statute  quia 
emptores,  no  such  duty  is  implied.  Hence  an  opinion  has  prevailed, 
that  a  consideration  has  since  become  necessary. (1) 

60.  It  has  been  held  in  Massachusetts  and  Maine,  that  by  virtue  of 
the  statutes  of  conveyances,  a  deed  may  be  construed  as  a  feoffment,(a} 
where  the  intent  so  requires,  to  which,  at  common  law,  no  considera- 
tion is  necessary. (2)(/;) 

61.  But  in  New  York,  in  a  case  where  the  deed  could  operate,  if  at 
all,  only  as  a  bargain  and  sale,  a  consideration  was  held  necessary.(3) 
In  another  case,  Chancellor  Kent  remarked,  that  the  better  opinion  is, 
that  the  notion  of  a  consideration  first  came  from  equity,  where  it  was 
required  to  create  a  use;  and  hence,  when  conveyances  to  uses  were 
adopted,  courts  of  law  held  a  consideration  necessary  to  a  bargain  and 
sale.  But  such  requisition  is  merely  formal,  a  peppercorn  being  suffi- 
cient to  raise  a  use.  And  the  Chancellor  seems  to  admit  that  a  feoff- 
mmt  requires  no  consideration. (4)(c) 

62.  A  deed,  made  for  "divers  good  and  valuable  considerations," 
and  also  in  consideration  of  ^10,  is  a  good  bargain  and  sale.(5) 

H8.  A  quit-claim  deed  is  a  conveyance  af  common  law,  and  good, 
though  the  consideration  is  indefinitely  set  forth  ;  as  "for  divers  good 
causes  and  considerations. "(6) 

64.  The  support  of  the  Gospel  is  sufficient  consideration  for  a 
release. (7) 

65.  Although  a  consideration  is  in  general  unnecessary  to  the 
validity  of  a  deed  at  law,  yet  a  court  of  equity  will  not  enforce  a  deed 
made  without  consideration.  A  voluntary  conveyance,  good  at  law,  is 
good  also  in  equity;  but  a  voluntary  defective  conveyance,  inoperative 
in  law,  will  not  be  aided  in  equity.  So  equity  will  not  aid  one  party 
against  another,  where  both  stand  upon  the  same  equitable  ground. 
Thus,  in  the  case  of  two  conveyances,  both  of  which  are  without  con- 
sideration, the  latter  will  not  be  assisted  against  the  former.(8) 

66.  Considerations  are  of  two  kinds,  viz.,  civil  or  valuable,  and  moraJ 
or  good.  Money  is  the  most  common  valuable  consideration  ;  but  it 
may  consist  in  marriage  also,  which  is  regarded  in  law  in  the  light  of  a 
pecuniary  advancement.  So,  in  assuming  a  lien  on  the  lands  or  cove- 
nanting to  pay  debts.  A  good  considrration  is  commonly  the  affection 
which  a  man  has  for  his  children  or  relatives,  and  his  desire  to  promote 


(1)  Green  v.  Thomas,  2  Fairf.  321-2. 

(2)  MnrsliHll  V.  Pisk,  6  Maa8.  24:  Emery 
V.  r.liasp,  5  Greenl,  232  ;  Green  v.  Tlioman,  2 
Baipf.  321. 

(3)  Jiickson  V.  Florence,  ]6  John.  47. 

(4)  Jauksoii  V.  Alexander,  3  John  484, 

(5)  Mactiubbin  v.  CromweH,  1  Gill  t  J, 
157. 


(6)  Rop;ers  v.  Hillhouae,  3  Conn.  402. 

(1)  Reformed,  &c.  v.  Teeder,  4  Wend.  49'4. 

(8)  Treat,  of  Eq,  B.  1,  oh.  5,  seetion.s  2,  i; 
Osgood  V.  Strode,  2  P.  Wms.  245 ;  Colman 
V.  S'lrrel,  1  Ves.  54;  Goodwin  v.  Goodwin,  1 
Ch.  R.  173;  Stickney  v.  Boran,  2  Barr,  67; 
Diibbs  V.  Finley,  2  Barr,  397. 


(a)  See  ch.  81. 

(b)  In  Florida,  whore  there  is  no  consideration  of  benefit  or  advantage  to  the  grantor  or 
of  detriment  to  the  grantee,  the  deed  is  nvdwn  pactum.  Southern  Life,  &,c.  \.  Cole,  i 
Florida,  359. 

(c)  In  ejectment  to  try  the  legal  title  to  land,  the  question  whether  a  deed,  in  which  the 
consideration  expressed  is  one  dollar,  is  fraudulent  in  fact,  cannot  be  tried.  Such  nominal 
consideration  is  sufficient  to  sustain  the  deed.    Meakings  T.  Cromwell,  2  Sandf.  512. 
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their  interest.  Equity  considers  the  relation  of  parent  and  child  as  the 
foundation  of  a  moral  obligation,  and  the  latter  as  a  creditor  of  the 
former.  Payment  of  a*  debt  is  sometimes  classed  as  a  good  considera- 
tion. A  conveyance  founded  on  good  consideration  is  presumed  to  be 
valid.(l) 

67.  Where  the  consideration  of  a  deed  is  paid  to  a  third  person,  by 
direction  of  the  grantor,  this  is  equivalent  to  a  payment  to  the  grantor, 
himself  And  even  a  subsequent  assent  to  this  form  of  payment  has 
been  held  to  have  the  same  effect.  As  where  a  wife  admits  that  the 
consideration,  for  which  her  husband  contracted,  shall  operate  as  a 
valuable  consideration  to  herself.  So  where  the  consideration  of  a  bar- 
gain and  sale  is  paid  by  one  of  the  bargainees,  this  is  sufiicient  to  vest 
the  estate  in  all. (2) 

68.  When  one  consideration  is  expressed  in  a  deed,  any  other  con- 
sistent with  it  may  be  averred  and  proved.  Thus,  where  a  deed  from, 
father  to  son  purports  to  be  for  a  pecuniary  consideration,  it  may  be 
still  set  up  as  an  advancement,  because  the  estate  may  have  exceeded 
in  value  the  sum  expressed.  And,  a  fortiori,  where  the  consideration 
of  love,  &c.,  is  expressed,  though  a  very. small  pecuniary  consideration 
is  also  added.  So,  where  the  consideration  expressed  is  "  natural  love 
and  affection,"  it  may  be  proved,  for  the  purpose  of  upholding  the  deed 
against  creditors  of  the  father,  that  the  son  gave  him  a  bond  to  support 
his  Avife  and  children.  So  the  consideration  of  natural  affection  may  be 
averred,  besides  the  valuable  consideration  expres.sed,  to  give  effect  to 
a  conveyance  infuturo,  as  a  covenant  to  stand  seized ;  though  the  con- 
sanguinity of  the  parties  is  not  mentioned  in  the  deed. (a)  It  is  said,  a 
man  is  estopped  by  his  deed  to  deny  that  he  granted,  or  that  he  had 
good  title  to  the  estate  conveyed,  but  he  is  not  bound  by  the  considera- 
tion expressed,  because  that  is  known  to  be  arbitrary,  and  is  frequently 
different  from  the  real  consideration. (c5) 

69.  Where  no  consideration  is  expressed,  any  lawful  one  may  be 
averred,  and  the  averment  submitted  to  a  jury  ;  especially  if  the  case 
is  not  within  the  statute  of  frauds, (4) 

70.  A  deed  imports  a  consideration ;  and  cannot  be  avoided  merely 
because  it  mentions  none.  The  want  of  consideration  must  be  proved. 
So,  where  one  deed  is  made  the  day  after  another,  the  first  expressly 
upon  a  lottery  con.sideration,  and  the  last  upon  a  nominal  pecuniary 
consideration ;  no  presumption  can  arise,  that  the  last  was  also  for  a 
lottery  consideration. (5) 

71.  But  the  averment  of  a  consideration  which  does  not  appear  by 


(1)  4  Cruise,  23;  Tmino  v.  Trezevant,  2 
Des.  Cha.  269;  Cahorne  v.  Godfrey,  3,  519; 
Ward  V.  Weliber,  1  Wash,  278;  1  Jolin.  Cha. 
329;  Adamson  v.  Lamb,  3  Blaekf.  448; 
Frazer  v.  Western,  1  Barb.  Cha.  220  ;  Me- 
Whorter  v.  Wright,  5  Geo.  555. 

(2)  Lithgow  V.  Kavenagh,  9  Mass.  177; 
Maoeuhbin  v.  Cromwell,  7  Gill  &  J.  166-7. 

(3)  Haleh  v.  Straight,  3  Conn.  31 ;  Quarles 
V.  Qaarles,  4  Mass.  682 ;  Mildraay's  case,  1 
Co.   176;  Rex    V.   luhabitanta,  tc,  3  T.  R. 


474  ;  Wallis  v.  Wallis,  4  Mass.  136-7  ;  Wil- 
kinson V.  Scott,  17  Mass.  249  ;  Gale  v.  Coburn, 
18  Pick.  397  ;  Gale  v.  Williamson,  8  MeeS.  * 
W.  405 ;  Mead  v.  Steger,  5  Port.  498. 

(4)  Stearns  v.  Barrett,  1  Pick.  449 ;  Bowen 
V.  Bell,  20  John.  338;  Frink  v.  Green,  6 
Barb.  455. 

(5)  Boynton  «.  Rees,  8  Pick.  332;  Jack  v. 
Dougherty,  3  Watts,  151 ;  Den  v.  O^den,  4 
Wash.  0.  139;  Briggs  v.  French,  2  Sumn. 
251. 


(a)  See  cb.  81,  Covenant  to  stand  seized. 
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the  deed  is  said  to  be  allowable,  only  where  a  use  is  declared,  not  where 
the  use  itself  depends  upon  proof  of  the  consideration. (i) 

72.  In  New  Hampshire,  Eichardson,  Ch.  J.-*,  treats  the  subject  of  the 
consideration  of  deeds  as  one  upon  which  there  is  a  conflict  of  autho- 
rities. He  remarks,  that  it  seems  to  be  well  settled  as  a  general  rule, 
that  where  a  pecuniary  consideration  is  expressed,  a  court  of  law  per- 
mits no  averment  to  the  contrary.  It  has  been  held  in  some  cases,  that 
if  a  particular  consideration  is  expressed,  no  other  can  be  averred.  In 
other  cases,  it  has  been  held  that  any  consideration  consistent  with  the 
one  expressed  may  be  averred.  These  authorities  may  be  probably 
all  reconciled,  by  adverting  to  the  different  purposes  for  which  an  at- 
tempt has  been  made  to  show  other  considerations  than  those  expressed, 
and  to  the  different  kinds  of  considerations  which  have  been  expressed. 
It  is  perfectly  well  settled,  that  a  consideration  expressed  in  a  deed 
cannot  be  disproved,  in  order  to  defeat  the  conveyance,  except  for 
fraud  ;(o)  as  in  case  of  a  deed  of  bargain  and  sale,  to  which  a  pecu- 
niary consideration  is  necessary.  But,  for  other  purposes,  the  acknow- 
ledgment of  the  receipt  of  money  in  a  deed  may  be  contradicted. 
Thus,  where  two  trustees,  joining  in  a  conveyance,  acknowledge  the 
receipt  of  the  consideration,  one  may  show  that  no  part  of  it  came  to 
his  hands.  So  in  any  case,  where  a  deed  acknowledges  receipt  of  the 
consideration,  it  may  be  shown  that  it  was  not  paid, (6)  and  an  action 
brought  to  recover  it.  Upon  the  same  ground,  "in  an  action  for  breach 
of  the  covenant  of  seizin,  a  different  consideration  may  be  shown  from 
that  which  is  expressed,  for  the  purpose  of  settling  the  amount  of 
damages.(2)  ' 

73.  This  last  point  has  also  been  settled  the  same  way  in  Connecti- 
cut. It  was  said,  the  only  operation 'of  the  consideration  clause  is,  to 
prevent  a  resulting  trust  in  the  grantor,  and  estop  him  to  deny  the  deed 
for  the  uses  mentioned.     Hosmer,  Ch.  J.  dissented.(3) 

74.  In  Vermont,  it  seems  to  be  held  that  a  deed  of  bargain  and  sale 
is  invalid,  if  made  without  consideration.  But  it  was  also  held,  that 
where  such  deed  contained  the  clause,  "for  anddn  consideration  of 

dollars,  current  money,"  &c.,  parol  evidence  was  admissible  to 


(1)  Storerti.  Batson,  8  Mass.  443. 

(2)  Morse  v.  Shattuck,  4  N.  H.  229 ;  Pritch- 
ard  V.  Brown,  4  N.  H.  397  ;  Fisher  v.  Smith, 
Moore,  569;  Shep.  Touch.  223;  Clarkson  v. 
Hanway,  2  P.  Wma.  203  ;  Schemerhorn  v. 
Tanderheyden,  1  John.  139 ;  Howes  v. 
Barker,  3,  506 ;  Maigley  v.  Haner,  1,  341  ; 
Kip  V.  Deniston,  4,  23  ;  Shephard  v.  Little, 
14,  210 ;  Preston  v.  Merceau,  2  W.  Bl.  1249 ; 
Cromwell's   case,  2  (Jo.  76;  Mildmay's  case, 


1, 175 ;  Wilt  V.  Franklin,  1  Binn.  502  ;  Buffum 
V.  Green,  5  N.  H.  82 ;  Beaoh  v.  Packard,  10 
Verm.  96 ;  Grout  v.  Townsend,  2  Hill,  554; 
Clapp  ».  Tirrell,  20  Pick.  247  ;  Taggart  v. 
Stanbery,  2  McL.  543  ;  Burbaiik  v.  Gould,  3 
Sliepl.  118;  White  v.  Miller,  22  Verm.  380; 
Bolles  V.  Beach,  2  N.  J.  680;  Grout «.  Towns- 
end,  2  Denio,  336  ;  Rolfe  v.  Haner,  1  Gill, 
84;  Meriam  v.  Harsen,  2  Barb.  Cha.  232. 
(3)  Belder  v.  Seymour,  8  Conn.  304. 


(a)  In  such  case,  the  consideration  clause  is  held  the  slightest  kind  of  prima  facie  evi- 
dence.    Clapp  V.  Tirrell,  20  Pick.  247. 

In  New  Hampshire,  it  is  held  to  be  no  evidence;  but,  as  against  creditors  who  levy  upon 
the  land,  the  deed  is  presumed  to  be  voluntary  and  fraudulent,  till  some  other  proof  of  con- 
Biderntion  is  offered.     Kimball  v.  Fenner,  12  N.  H.  248. 

In  Maryland,  the  receipt  in  a  deed,  acknowledging  payment  of  the  consideration,  is  only 
prima  facie  proof,  and  may  be  contradicted  or  explained  by  parol  evidence.  Elysville,  Ac. 
T.  Okisko,  &o ,  1  Marv  land  Oh.  Decis.  392. 

(i)  Ur  that  it  was  left  witli  the  gruntee,  to  be  paid  to  a  third  person.  3  Shepl.  118  ;  aco. 
Thayer «.  Viles,  23  Verm.  494;  Barnum  v.  Childs,  1  Sandf.  681;  Morgan  v.  Bittemberger, 
3  Gill,  350. 
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prove,  as  the  consideration,  the  payment  of  money  by  the  grantee  on 
account  of  the  grantor.  The  court  remarked,  that  this  clause  might  be 
read  "in  consideration  of  dollars"  &c.,  which  would  mean  two  or  more 
dollars,  and  express  consideration  enough ;  or,  "  in  consideration  of 
hlanh  dollars,"  which  would  mean  no  dollars.(l) 

75.  So,  where  the  only  clause  of  a  deed,  relating  to  the  considera- 
tion, was,  "  for  good  consideration,  me  thereunto  moving ;"  it  was 
held,  that  the  jury  might  infer  from  circumstances  a  legal  considera- 
tion. (2) 

76.  In  the  case  of  Powell  v.  Mbnson,  &c.,(3)  Judge  Story  remarks 
upon  the  conflict  of  authorities  in  relation  to  the  consideration  of  a 
deed.  He  cites  the  opinion  of  Lord  Hardwicke,  that  where  a  conside- 
ration is  named,  no  other  can  be  proved,  unless  the  clause  is  added, 
"and  for  other  considerations."  Other  authorities,  and  among  them 
that  of  the  court  in  New  York,  are  to  the  same  effect.(4)  But  there 
are  many  contrary-  decisions,  including  those  of  Lord  Kenyon,  and 
Lord  Chief  Justice  Willes ;  and  perhaps  the  preponderance  of  au- 
thority is  in  favor  of  the  latter.(5)  But  however  this  may  be,  Judge 
Story  holds,  that  the  parties  are  estopped  to  deny  the  consideration 
stated,  and  cannot  therefore  aver  another  one  as  the  sole  consideration. 

77.  In  Pennsylvania,  where  a  deed  of  bargain  and  sale  states  a 
money  consideration,  the  additional  consideration  of  advancing  the 
bargainor's  daughter  in  marriage  may  be  proved.  Whether  a  conside- 
ration contrary  to  the  one  expressed,  qu?  If,  in  a  bargain  and  sale,  a 
blank  be  left  for  the  consideration,  it  is  void.  But  if  such  deed  recite 
a  consideration,  the  jury  cannot  find  that  there  was  none.(6) 

78.  In  South  Carolina,  it  is  said,  a  party  cannot  at  law  offer  parol 
proof  of  a  different  consideration  from  that  which  is  expressed  ;  but  he 
may,  it  seems,  of  a  greater  or  less,  of  the  same  character.  In  Ken- 
tucky, if  a  mortgage  recites  that  it  is  given  to  secure  a  loan  ;  the  mort- 
gagor is  estopped.  But  not  to  prove  illegality  of  consideration.  In 
Maryland,  when  a  deed  is  rendered  inoperative  and  void,  by  dispro- 
ving the  consideration  expressed,  evidence  of  a  different  consideration 
will  not  be  received  to  support  it.  But  where  a  party  maintains  the 
validity  of  a  deed,  and  seeks,  upon  the  allegation  that  the  consideration 
has  not  been  paid,  to  enforce  its  payment  by  the  assertion  of  the  ven- 
dor's lien,  evidence  may  be  admitted,  to  prove  that  he  has  been  satisfied 
for  the  purchase-money,  by  receiving  something  else,  as  {in  equivalent. 
In  Vermont,  parol  evidence  is  admissible  that  the  sum  expressed  in  a 
deed  to  be  the  consideration,  and  which  was  received  by  the  grantor, 
was  ill  fact  received  by  him  as  the  consideration,  and  also  as  payment 
of  a  debt.  In  Arkansas,  a  plea,  averring  the  consideration  of  a  deed  to 
be  other  than  that  expressed,  but  not  to  be  in  writing,  is  bad. (7)  In 
North  Carolina,  where  a  deed  is  attacked  on  the  ground  of  fraud,  it  is 


(See 


(1)  Wood   V.  Beach,   T  Verm.   522, 
Erackett «;.  Wait,  6,  411.) 

(2)  Stevens  v.  Stevens,  3  Verm.  448. 

(3)  3  Mas.  358-9;  Peacock  v.  Monk,  1 
Yea.  190, 

(4)  Clarkson  v.  Hanwav.  2  P.  Wms.  203; 
Shep.  Tonoh,  222,  510;  Jackson  1).  Delancey, 
4  Cow.  427. 

(5)  The  Kingu.  Scammnnden,  3  T.  R  474; 
Villers  v.  Beaumont,  2  Dyer,  146 ;  Bedell's 


case,  1  Co.  40 ;  Ternon'a.  case,  4,  3 ;  Doe  v. 
Salkeld,  Willes.  673, 

(6)  Hayden  v.  Mentzer,  10  S,  &  R,  329; 
Moore  v.  Lessee,  &c,,  4  Binn,  4;  Wilt  D. 
Franklin,  1,  502. 

(7)  Garrett  v.  Stuart,  1  McOord,  514;  N'or- 
ris  V.  Norris,  9  Buna,  317;  Elysville.  Ac  w. 
Okisko,  &c„  1  Md  Ch,  392 ;  Harwool  v.  Es- 
tate, &c„  22  Verm.  507  ;  Bird  v.  S.nith,  3 
Eng.  368. 
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competent  to  show,  in  addition  to  the  consideration  expressed,  the  mO" 
tives  of  the  grantor  in  making  it ;  such  as  the  relationship  of  the  par- 
ties, or  the  great  affection  of  the  grantor  for  the  grantee.(l) 

79.  A  deed  must  be  written  or  printed  upon  paper  or  parchment. 
It  may  be  in  any  language  or  character.(2) 

80.  It  is  the  general  rule,  that  a  deed  must  be  wholly  written  before 
sealing  and  delivery.  If  a  paper  be  sealed  and  delivered,  with  direc- 
tions to  fill  it  up  with  an  agreement,  which  is  done,  this  is  no  deed. 
Whether  blanks  may  be  filled  up  after  execution,  seems  to  be  an  un- 
certain point.  In  one  case  it  was  held,  that  a  deed  of  revocation,  ma- 
king a  new  settlement,  was  valid,  notwithstanding  this  circumstance. 
But  it  has  been  held  in  Pennsylvania,  that  the  purchaser  of  an  estate^ 
is  not  bound  to  accept  a  deed  in  which  a  blank  is  left  for  the  considera- 
tion, although  the  grantor  has  authorized  his  agent  to  fill  it  up.(3)  (See 
infra,  Alteration  of  Deeds.) 

81.  In  England,  all  deeds  are  required  to  be  stamped.  But  the  law 
prescribes  this  formality,  only  as  a  requisite  for  using  the'deed  in  any 
legal  proceeding,  and  not  as  necessary  to  its  actual  validity.  Hence  it 
is  sufl&oient,  if  it  be  stamped  after  the  execution. (4) 

82.  A  deed  contains  certain  formal  parts,  which  properly  enter  into 
its  composition,  in  order  to  constitute  a  perfect  instrument  ■  although 
not  absolutely  necessary  to  its  validity.  The  construction  of  these  seve- 
ral parts  will  be  considered  hereafter.  A  few  remarks  only  will  be 
made  in  this  connection,  in  relation  to  their  general  nature  and  object. 

83.  The  premises  of  a  deed  consist  of  the  introductory  part,  inclpding 
the  date,  (which,  however,  is  sometimes  put  at  the  end,)  the  names  and: 
descriptions  of  parties,  the  recital,  consideration  and  receipt  thereof,  the 
grant,  description,  and  exception,  if  any .(5) 

84.  The  habendum  declares  the  estate  or  interest  granted ;  which  may 
also  be  done  in  the  premises.  The  description  need  not  be  repeated  in 
the  habendum. 

85.  The  tenendum,  accompanying  the  habendum,  expresses  the  tenure 
of  the  estate,  but  is  a  merely  formal  clause. 

I      86.  The  reddendum  is  a  reservation  to  the  grantor  of  some  new  thing 
from  the  land — such  as  rent.(6) 

87.  Then  follow  the  conditions,  if  any  ;  the  warranty,  and  covenants, 
the  nature  and  eifect  of  which  will  be  explained  hereafter;  and  finally, 
the  conclusion,  mentioning  the  execution,  and  the  date,  either  expressly, 
or  by  reference  to  the  beginning. 

88.  A  deed  must  be  read,  if  any  party  so  require  ;  by  himself,  if  able 
to  read,  if  not,  by  some  one  in  his  presence.  If  misread,  it  is  so  far 
void,  unless  this  is  done  by  collusion,  for  the  purpose  of  avoiding  it. 
But  a  grantor  is  presumed  to  know  the  contents  of  the  deed. (7) 

89.  Signing  and  sealing  is  the  next  requisite  to  a  deed. (a)     The  prac- 


(1)  Potter  V.  Bveritt,  T  Ired.  Eq.  152. 

(2)  Co.  Lit.  229  a;   2  Black.  Com.  297. 
tS)  Touch.  54 ;  Ayres  v.  Harness,  1  Ohio, 

368  ;  Paget  v.  Paget,  2  Cha.  R.  187  ;  Mooie 
V.  Bielfham,  4  Binii.  1. 

(4)  4  Cruise,  24. 

(5)  Co.  Lit.  6  a. 


(6)  Co.  Lit.  47  a. 

(7)  Manser's  case,  2  Rep.  3  ;  Thorough- 
good's  case,  lb.  9  ;  Shulter'scase,  12  Rep.  90; 
Skin.  159  ;  Bennet  j/.  Vade,  2  Atk.  327  :  Rex 
V.  Longnor,  1  Nev.  &  M.  576;  Kimball  v. 
Eaton,  8  K.  H:  391. 


(a)  To  an  action  of  covenant  upon  an  indenture  of  lease,  by  the  lessor  against  an  assignee 
of  the  le.ssee,  it  is  a  bad  plea,  that  the  indenture  is  not  signed  by  the  plaintiff  or  his  agent. 
The  sealing  is  enough,  and  the  defendant  is  estopped.  Aveline  v.  Whisson,  4  Mann,  and 
G.  801. 
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tice  of  sealing  arose  in  England  at  the  Norman  conquest.  Every  indi- 
vidual had  his  own  private  waxen  seal.  Till  the  reign  of  (Jharles  II, 
signing  was  not  requisite;  but  there  could  be  no  deed  without  a  se;d. 
And  the  term  deed  is  now  held  to  imply  a  seal.  It  is  sufficient,  how- 
ever, if  a  party  either  previously  authorize  another  to  seal  for  him,  or 
subsequently  adopt  such  seal  as  his  own,  by  delivery  of  the  deed.  One 
piece  of  wax  may  serve  for  several  seals,  if  distinct  impressions  be  made 
upon  it  by  the  respective  parties,  and  this  circumstance  recited  in  the 
conclusion.  And  when  an  instrument  between  two  parlies  concludes, 
•"given  under  our  hands  and  seals,"  and  the  name  of  the  first  signer 
alone  has  a  seal  after  it,  the  other  signing  immediately  below ;  it  is  a 
sealfd  instrument,  upon  which  assumpsit  does  not  lie.(l)(a) 

90.  Two  or  more  several  signers  of  a  deed  may  adopt  one  seal.  And 
such  adoption  may  be  inferred  from  the  facts,  that  the  deed,  &c.,  con- 
tains the  allegation  "  sealed  with  our  seals,"  and  that  one  of  the  makers 
signs  and  delivers  it  as  his  deed,  without  a  new  seal,  after  a  signing  and 
eealing  by  the  others.(2) 

91.  But  the  same  contract  may  be  the  specialty  of  one  party  and  the 
parol  agreement  of  another.(3) 

92.  The  recital,  "the  parties  hereunto  set  the'ir  hands  and  seals,"  is 
insufficient  without  an  actual  sealing;  and,  on  the  other  hand,  such 
sealing  is  sufficient  without  this  recital. (4)     (See  sec.  98.) 

93.  A  seal  is  an  impression  upon  wax,  a  wafer,  or  some  other  tena- 
■cio'us  substance.{b)  This  is  the  common  law  definition  ;  but,  in  the  United 
States,  either  this  definition  must  be  considered  as  extensively  changed, 
or  the  requisite  itself  done  away.  Thus,  in  Pennsylvania,  a  writlen  or 
ink  seal  is  good ;  but  not  a  horizontal  slit  with  a  ribbon  drawn  through 
it,  opposite  the  name  of  the  party,  though  it  was  intended  to  cover  it 


(1)  4  Cruise,  25-6;  Mackay  «.  Bloodgooi, 
■9  Jolin.  285 ;  Hatch  v.  Crawford,  2  Porter, 
54;  Bradfield©.  McCormick,  3  Blackf.  162; 
An.iley  v.  Nolan.  6  Per.  379;  Van  Blaricum 
v.  Teo,  2  Blaekf  323  and  n. ;  Taylor  v.  Mor- 
ton, 5  Dana,  365 ;  Mapes  v.  Newman,  2  Pike, 
469  ;  Sleigenbergert).  Carr.  3  Mann.  &  (>.  191; 
Underwood  «.  Campbell,  14  N.  H.  SSS. 


(2)  Pequawkett  v.  Mathes,  7  N.  H.  230; 
Davis  V,  Burton,  3  Scam.  44 ;  Townsend  v. 
Hubbard,  4  Hill,  351-  Bank,  &.O.  v.  Bughee, 
19  Maine,  27.  See  Van  Alstyne  v.  Van 
Slyck,  10  Barb.  383. 

(3)  Stabler  v.  Cowman,  7  Gill  &  J.  284. 

(4)  Taylor  v.  Glaser,  2  Ser.  &  R.  504; 
Vance  v.  Funk,  2  Scam.  264. 


(a)  A  quit-claira  deed  from  two  grantors,  signed  and  sealed  by  each  of  them,  and  signed  by 
their  wives,  with  one  seal  against  both  signatures,  and  concluding,  after  the  clause  of  release 
of  dower, '"  in  witness  whereof,  we,  the  grantors,  have  hereunto  set  our  hands  and  seals;" 
ia  sufficient  to  bar  the  dower.     Tasker  v.  Bartlett,  5  Gush.  359. 

The  above  rule  applies,  where  the  seal  is  claimed  to  be  the  joint  seal  of  .the  plaintiB'and 
defendant  in  the  suit.  University,  kc,  v.  Goslyn,  21  Verm.  52.  Where  there  are  several 
signers  and  only  one  seal  or  scroll,  whether  all  intended  to  adopt  it  is  a  question  for  the  jury; 
but  an  instrument  signed  by  two,  with  one  seal,  ]a  prima  facie  sealed,  and  the  party  con- 
testing that  it  is  so  should  aver,  by  plea,  that  it  is  not  a  sealed  instrument.  Lambden  v. 
Sharp,  9  Humph.  224. 

(6)  Taeker  v.  Bartlett,  5  Gush.  359.  It  is  held  in  New  York,  that  an  impression  made 
<3ireetly  upon  the  paper  is  not  a  lawful  seal,  except  in  the  case  of  public  officers  and  courts. 
•2  Rev.  St.  404 ;  Farmers,  Ice.  v.  Haight,  3  Hill,  493.  See  Stanton  v.  Camp,  4  Burb.  274. 
6o  in  Vermont,  Maine  and  New  Hamipshire,  this  exoeptidn  has  been  recognized  by  statute. 
Verm.  Rev.  St.  53  ;  N.  H.  Rev.  St  44 ;  Me.  lb.  45. 

A  oertifleate  of  the  acknowledgment  of  a  deed,  before  the  clerk  of  a  court,  is  sufficiently 
authenticated,  by  an  imfwession  of  the  seal  of  the  court  upon  tlie  paper,  without  any  wax, 
wafer,  or  other  tenacious  substance.     Pillow  v.  Roberts,  13  How.  U.  S.  472. 

The  impression  of  a  distinctive  corporation  seal  on  an  instrument  calling  for  the  seal  of 
the  corporation,  although  without  wax,  wafer,  or  other  like  substance,  waslieldto  be  a  seal, 
Corxi^an  r.  Trenton,  &0.,  1  HalsL  Ctt  &2. 


296 


TITLE  BT  DEED. 


[CHAP.  liXXX. 


with  wax.  So  in  Ohio,  Missouri,  Virginia,  (by  usage,  prior  to  the 
statute )  Mayland,  Alabama,(a)  New  Jersey,  Delaware,  Indiana,  Illinois, 
Tennessee,  Michigan,  (except  where,  official  seals  are  required.)  Ken- 
tucky, (even  in  the  case  of  corporations,)  and,  according  to  Chancellor 
Kent,  the  Southern  and  Western  states,  New  Jersey  inclusive,  a  scrawl 
OT  flourish  is  allowed  instead  of  a  seal.(l)(6) 

94.  In  Ohio,  a  scrawl  or  other  seal  at  the  end  of  a  signature  is  ^nma 
facie  a  seal,  though  not  mentioned  in  the  testatum  clause.     In  that  State 

a  statute  provides,  that  wherever  a  seal  is  required  by  law,  and  the  seal 
is  not  specific,  either  wax,  wafer  or  ink,  otherwise  called  a  so-awl,  shall 
be  sufficient.(2) 

95.  But  in  Missouri  it  is  held,  that  the  instrument  must  show  an  in- 
tentioa  to  make  a  specialty.  So  in  Virginia,(c)  Texas  and  Alabama.(c?) 
Thus  a  writing  which  concludes,  "as  witness  his  hand,"  is  not  a  deed, 
though  a  scroll,  purporting  to  be  a  seal,  is  annexed.  In  New  Jersey, 
the  rule  is  limited  to  pecuniary  obligations.  In  Illinois,  it  is  held,  that 
the  party  may  sign  against  a  scroll  previously  printed. (3) 

96.  In  Connecticut,  a  statute  gives  validity  to  all  past  unsealed  con- 
veyances. A  very  late,  act  makes  the  same  provisions  as  to  convey- 
ances made  out  of  the  State,  with  a  saving  of  all  suits  then  pending.(4) 

97.  It  is  held,  in  New  Hampshire,(e)  that  if  a  suit  is  brought  in  a 
State  where  the  above  substitute  for  a  seal  is  not  allowed,  upon  an  in- 
strument made  in  one  of  the  States  where  it  is  allowed ;  the  form  must 
be  assumpsit,  and  not  covenant.  So  if  it  is  made  payable  in  a  State 
where  such  form  is  not  allowed.  But  in  New  York  it  has  been  held, 
that  debt  lies  upon  an  instrument  thus  executed  in  PennsylvaDia.(5) 

98.  Whether  a  writing  is  under  seal  or  not,  is  a  question  to  be  deter- 
mined on  inspection  by  the  court.(6)  It  must  be  determined  by  the 
fact,  whether  the  party  affixed  a  seal ;  not  by  his  assertion  in  the  body 
of  the  instrument,  or  the  attestation. (7)     (See  sec.  92.) 


'1)  Warren  v.  Lynch,  5  John.  239 ;  Duncan 
V.  Duncan,  1  Watts,  321 ;  McDill  v.  McDill,  1 
Dall.  63 ;  Lonp:  v.  Ramsay,  1  Ser.  A.  R.  72  ;  4 
Kent,  452;  Walk.  354  ;  Misso.  St.  118;  Jones 
V.  Logwood,  1  Wash.  42 ;  Trasher  v.  Ever- 
hart,  3  Gill  &  J.  234,246;  2  Blac.  322;  U.S. 
V.  Stephenson,  1  McL.  462 ;  Sneed  v.  Ward, 
6  Dana,  188.  See  Mason  v.  Brook,  12  Illin. 
273. 

(2)  Michenerw.  Kenney,  Wright,  459;  lb. 
214;    Ohio  St.  1831,  349. 

(3)  Boynton  «.  Reynolds.  3  Misso. 79;  Oart- 
mill  V.  Hopkins,  2, 20 ;  Lee  v.  Adkin3,l  Minor, 


187  ;  Overseers,  &o.  v.  Overseers,  Ac,  1  Halst. 
169;  Austin  «.  Whitlook,'  1  Munf.  487  ;  An- 
derson D.  Bullock,  4  Munf.  442;  Ankeny  v. 
MoMahon,  3  Scam.  13  ;  Flemming  v.  Powell, 
2  Tex.  225. 

(4)  Con.  St.  1836-7,  73  ;  lb.  1845,  36. 

(5)  Meredith  ii.  Hinsdale,  2  Gaines,  362; 
Douglass  V.  Oldham,  6  N.  H.  150.  (But  see 
Warren  v.  Lynch,  5  John.  245.) 

(6)  Duncan  v.  Duncan,  1  Watts,  322. 

(7)  Trasher  v.  Everliart,  3  Gill  &  J.  246. 
But  see  Force  n.  Craig,  2  Halst.  274. 


(a)  All  instruments  importing  on  tlieir  face  to  be  sealed  instruments,  even  though  without 
a  scravi'l,  are  now  regarded  as  specialties  or  deeds.  Clay's  Dig.  158.  Under  the  statutes  of 
Jlorida,  a  scrawl,  with  the  word  seal  written  in  it,  affixed  to  a  name;  is  efleetual  as  a  seal. 
Comerford  v.  Cobb,  2  Florida,  418. 

(b)  As  to  the  policy  in  this  change  in  the  law,  see  Meredith  v.  Hindsdale,  2  Gaines,  262  ; 
4  Kent,  452,  453. 

(c)  An  instrument  purporting  to  convey  land,  with  a  scroll  attached  to  the  grantor's  name, 
though  the  scroll  is  not  recognized  in  the  body  of  the  instrument,  will  be  held  to  be  a  deed, 
where  the  instrument  has  been  acknowledged  in  court  by  the  grantor  as  his  deed,  for  the  pur- 
pose of  having  it  recorded.     Ashwell  v.  Ayres,  4  Gratt.  283. 

(d)  Otherwise  in  Maryland,  3  Gill  &  J.  246, 

(«)  In  this  Slate,  a  distinctimpression  of  the  seal  upon  paper  is  sufficient,  without  wax  or 
wafer.     Carter  v.  Burley,  9  N.  H.  558. 
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99.  A  common  seal  is  one  of  the  incidents  of  a  corporation,  by  which 
Its  proceedings  are  authenticated  and  proved  to  be  corporate  acts.  But, 
if  such  seal  is  affixed  by  one  pretending  to  be  an  officer,  but  having  no 
authority  to  do  it,  it  is  not  the  corporate  seal.(l)(a)  Although  a  corpo- 
ration, according  to  the  modern  doctrine,  may  do  most  acts  by  vote,  they 
can  convey  land  only  by  a  sealed  instrument.(2) 

100.  The  seal  of  a  corporation  must  be  proved,  to  render  its  deed 
effectual ;  not  neces^sarily  b)-  one  who  saw  it  affixed,  but  by  one  who 
knows  its  motto,  device,  &c.  But,  it  is  said,  the  seal  of  a  corporation 
upon  a  deed  is  prima  facie  evidence  that  it  was  affixed  by  authority  ; 
especially  if  affixed  by  the  officer  having  custody  of  the  seal. (3)  ' 

101.  The  English  "statute  of  frauds,  (29  Cha.  II,  c.  3,)  requires  all 
conveyances  to  be  made  by  some  writing  signed  by  the  party.  Similar 
acts  have  been  passed  in  all  the  States  of  tiie  Union.  Signing  has  now 
become  the  material  part  of  tlie  execution  of  a  deed. (4) 

102.  DeHvery  is  another  circumstance  essential  to  the  validity  of  a 
deed  ;  which  takes  effect  frpm  its  delivery,  not  from  its  date.(Z))  And 
this  ceremony  may  supply  the  place  of  the  formal  execution  required 
by  law.  Thus,  if  another  person  seal  the  deed  ;  by  delivering  it  as  his 
deed,  the  grantor  adopts  the  seal,  and  gives  effect  to  the  grant.  It  has 
been  suggested  that  the  signing  may  be  adopted  in  the  same  way.  But 
this  seems  repugnant  to  the  statute  of  frauds.  The  universal  practice 
is,  for  the  grantor  to  sign  the  deed,  and  acknowledge  the  seal  as  his.(5) 

103.  Where  a  deed,  though  duly  executed  and  acknowledged,  is  re- 
tained by  the  grantor,  with  the  grantee's  consent,  as  security  for  the 
consideration,  this  is  no  delivery  or  acceptance,  and  nothing  passes. 
But,  if  he  declares  before  the  attesting  witness  that  he  delivers  the  deed, 
it  is  effiictual,  though  he  retain  possession,  and  his  subsequent  declara- 
tions are  inadmissible  to  control  the  delivery,  if  unconditionally 
made,(6) 

103  a.  Voluntary  deed  to  a  trustee  by  a  woman  before  marriage. 
The  cestui  and  trustee  were  not  present,  and  the  deed  was  not  delivered, 


(1)  Leasee,  &o.  v.  Barr,  1  Ohio,  394. 

(2)  London,  &c.  v.  Bailey,  4  Bing.  283. 

(3)  Leazure  v.  Hillegas,  7  S,  &  R.  313; 
Lovett  V.  Steam,  &c ,  6  Paige,  54. 

(4)  McDill  V.  McDill.  1  Ball.  64. 

(5)  G-oddard's  case,  2  Rep.  4  b;  Cromwell 
V.  Grunaden,  2  Salk.  463 ;  2  Bl.  Com.  301 ; 
Jackson  v.  Pnipps,  12  John.  418  ;  6  Cow.  617; 


4  John.  230;  Harrison  v.  Trustees,  &c.,  12 
Mass.  463;  Jackson  v.  Leek.  12  Wend.  105; 
Pish  V.  Gordon,  10  Verm.  288;  Whitlocke  v. 
Fiske,  3  Edw.  131 ;  Goodson  v.  Whitfielii.  5 
Ired.  Equ.  163  ;  Ferguson  v.  Miles,  3  (-iilm.  358. 
(6)  Jackson  u.  Dutilap,  1  John.  Cas.  114; 
Doe  V.  Knight,  5  Barn.  &  C.  671 ;  Tounge  v. 
Moore,  1  Strobh.  41. 


(a)  In  North  Carolina,  it  is  provided  that  the  deed  of  a  corporation  shall  be  sealed  with  its 
seal,  signed  by  the  president,  or  presiding  memiier  and  trustee,  and  two  members  ortruHteea 
thereof,  and  havo  two  witnesses.  1  N.  C.  Rev.  St.  118.  In  Kentucky,  a  corporation,  as  well 
as  an  individual,  may  use  a  scroll  instead  of  a  seal.     Reynolds  v.  Glasgow,  6  Dana,  38. 

(b)  A.  voluntary  deed  never  parted  with,  and  the  purpose  of  which  has  never  been  com- 
pleted, is  regarded  in  equity  as  an  imperfect  instrument.  Cecil  v.  Bulelier,  2  Jac.  &  W.  573. 
See  Utterbach  v.  Binns,  1  McL.  243;   Hammell  v.  Hammeli,  19  Ohio,  17. 

Delivery  of  a  deed  i.s  a  question  of  fact.  Lindsay  v.  Lindsay,  11  Verm.  621;  Hannah  v. 
Swarner,  8  "Watts,  9.  But  wha  amounts  to  final  delivery  and  acceptance,  is  a  question  of  law. 
The  general  question,  therefore,  is  a  mixed  one  of  law  and  fact,  to  be  left  to  the  jury,  under 
direction  of  the  court.  Earle  v.  Earle,  1  Spencer,  347.  Recording  isnoaubstiuitefor  delivery, 
but  merely  a  statutory  addition  to  the  common  law  requisites,  of  which  delivery  is  one.  It 
is  only  evidence  of  delivery.  Its  purpose  is,  not  to  perfect,  but  to  publish,  tlie  deed  ;  not  to 
pass  the  property,  but  to  give  public  notice  that  it  has  already  passed.  Dawaon  v.  Dawson, 
Eice,  243. 
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but  destroj'ed  by  the  grantor,  and  no  publication  made  of  its  contents, 
but  the  grantor  required  the  witnesses  to  sign  without  reading  it,  in  or- 
der that  they  might  not  publish  it.  Held,  there  was  no  delivery,  and 
the  title  did  not  pass.(l) 

lOi.  The  deed  of  a  corporation  need  not  be  delivered,  The  affixing 
of  the  corporate  seal  is  of  itself  sufiioient.  Such  sealing  makes  the  con- 
tract of  a  corporation  a  specialty.  And  delivery  to  the  agent  of  a  cor- 
poration is  a  delivery  to  them.(2)(a) 

105.  If  a  dean  and  chapter  seal  a  deed,  it  is  their  deed  immediately; 
but  if  they,  at  the  same  time,  give  a  power  of  attorney  to  deliver,  it  is 
not  their  deed  till  delivery.(3) 

106.  No  particular  form  is  necessary  to  the  delivery  of  a  deed. (&)  This 
may  consist  in  an  act  without  words,  or  in  words  without  any  act. 
Slight  circumstances  are  sufficient  to  be  left  to  the  jury.  Thus,  where 
the  deed  lies  upon  a  table,  and  the  grantor  says  to  the  grantee,  "  go 
and  take  it  up,  it  is  sufficient  for  you,"  or,  "it  will  serve  your  turn," 
or,  "  take  i-t  as  my  deed  ;"  or  where  he  holds  it  out  and  says,  "  here  is 
your  bond,  what  shall  I  do  with  it,"  though  it  never  comes  into  'the 
hands  of  the  obligee ;  this  is  a  good  delivery.(c)     So,  where  the  deed, 


(1)  Wood  V.  Inprrahani,  3  Strobh.  Equ.  105. 

(2)  Cro.  Eliz.  167;   Clark  t;.  Woollen,   &o., 


15  "Wend.  256;   Western,  &o.   v.   Babcook,  6 
Met.  346. 

(3)   Co.  Lit.  36  a,  n.  6. 


(a)  Thus,  a  delivery  to  the  trustees,  in  a  deed  of  assignment  by  a  bank  for  the  benefit  of 
its  creditors,  is  equivalent  to  a  delivery  to  the  cestuis  que  trust.  Ingraham  v.  Grigg,  13  Sm. 
&M  22. 

(b)  "There  is  nothing  mysterious  in  the  law  on  this  subject,  nor  anything  magical  in  the  for- 
mal delivery  of  a  deed  from  tlie  liand  of  tlie  grantor  to  tlie  hand  of  the  grantee.  If,  without 
any  form  or  ceremony,  it  reaches  the  pcssession  of  the  grantee,  by  the  consentof  tlie  grantor, 
it  is  sufficient."  Porter  v.  Cole,  4  Greenl.  25.  It  has  been  held,  that  in  case  of  a  deed  to 
two  persons  and  a  deUvery  to  only  one,  nothing  being  said  of  the  other,  the  deed  as  to  the 
latter  is  void.  Hannah  v.  Swarner,  8  Watts,  9.  Acceptance  as  well  as  delivery  is  necessary. 
Wiggins  V.  Lusk,  12  Illiii.  132.  It  is  said,  more  looseness  is  allowed  between /aWier  andson 
in  this  respect  than  in  ordinary  cases.  Brown  v.  Brown.  1  W.  &  ilin.  125 ;  Bryan  v.  Wash, 
2  Gilm   557. 

To  constitute  delivery,  the  grantor  must  part,  not  only  with  the  possession,  but  with  the 
control  of  the  deed,  and  deprive  himselfof  tl\e  right  to  recall  it.  [Per  Halstbd,  Ch.]  Com- 
mercial Bank  v.  Reckless,  1  Halst.  Ch.  430.     But  see  same  case,  lb.  650. 

Whether  a  deed,  duly  executed  and  attested,  has  been  delivered,  is  a  matter  not  conclu- 
sively settled  by  the  fact,  that  the  deed  is  found  in  the  possession  ot  the  grantee,  or  by  the 
certificate  of  acknowledgment  in  the  usual  form.     Den  v.  Farlee,  1  New  jersey,  279. 

After  evidence  of  admissions  of  the  grantor,  from  which  tlie  delivery  might  be  inferred, 
it  is  competent  to  show,  tliat  he  was  subsequently  in  possession  of  the  deed,  and  depo- 
sited it  with  a  third  person,  subject  to  his  control ;  and  his  directions  to  the  depositary  at, 
the  time.     lb. 

(c)  A,  the  grantor  in  a  deed,  upon  signing  it,  laid  it  before  B,  the  grantee,  saying,  "there 
is  no  go  back  from  tliat,"  and  the  witnesses  then  attested  it.  A  note,  made  for  the  consid- 
eration, was  not  handed  to  A,  but  both  papers  were  taken  up  by  B,  and  the  parties  went 
to  a  magistrate,  ir  order  tliat  he  might  take  the  acknowledgment,  which  was  accordingly 
done  ;  but  A  withheld  the  deed  from  B,  who  did  not  then  assent  or  claim  that  it  had  been 
previously  delivered.  B  brings  a  bill  in  equity  against  A  to  obtain  possession  of  the  deed, 
in  his  answer  to  which,  A  denies  any  delivery.  Held,  a  delivery  was  not  proved.  Mills  v. 
Gore  20  Pick.  28.  The  statement,  that  '•  the  execution  of  a  certain  deed  was  proved,"  im- 
plies that  prima  jacie  evidence  was  offered  of  dtlivery.  And,  if  the  grantee  produce  the 
deed,  and  prove  long  possession  under  it,  this  is  a  confirmation  of  such  prima  facie  evi- 
dence. Ross  V.  Durham,  4  Dev.  &  B.  58.  But  where  there  is  no  delivery  at  the  time,  and 
the  possession  of  the  grantee,  long  subsequent,  is  otherwise  accounted  for,  it  is  not  even 
evidence  of  delivery  for  the  jury.     4  Dev.  4;  B.  338. 

A  deed  was  executed  by  husband  and  wife  in  favor  of  her  mother,  and  left  in  possession 
of  the  daughter  for  her  mother,  but  was  afterwards  found  mulilated.'the  names  of  the  grantor 
and  witnesses  being  cut  out.    This  was  done  by  the  grantor.    Held,  as  between  the  parties, 
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being  duly  executed  and  read,  in  presence  of  the  grantee,  is  not  taken 
away  by  him,  but  left  behind  at  the  place  of  execution,  this  is  a  suffi- 
cient delivery  in  law.(a)  Proof  of  the  handwriting  of  a  deed,  added  to 
its  being  in  possession  of  the  grantee,  or  a  purchaser  from  him,  is  prima 

the  effect  of  the  deed  was  the  same,  as  if  it  had  been  always  in  the  grantee's  possession. 
Frost  V.  Peacock.  4  Edw.  Ch.  678. 

"Where  a  deed  from  a  father  to  trustees,  in  trust  for  his  daughter,  was  signed  and  sealed 
by  the  grantor,  in  the  presence  of  witnesses,  but  the  attesting  clause  did  not  state  tliat  it 
was  dtiivered  ;  and  the  grantor  retained  the  same  in  his  possession  nearly  fourySars  after 
its  execution,  and  until  the  time  of  his  death,  without  disclosing  its  existence,  either  to  the 
trustees,  or  to  his  daughter,  the  cestid  que  trust,  in  the  meantime,  treating  tlie  property  ag 
his  own,  and  altering  his  will,  so  as  to  increase  a  previous  devise  to  his  daugliter,  to  an 
amount  nearly  double  the  value  of  the  property  conveyed;  and,  after  his  death,  tlie  deed 
was  found  in  a  bureau  belonging  to  the  grantor,  among  his  clothes,  and  was  then  proved  by 
one  of  the  subscribing  witnesses,  and  recorded;  held,  such  deed  was  void  and  inoperativeas 
a  deed  of  bargain  and  sale,  for  want  of  a  valid  delivery,  and  also  as  a  voluntary  settlement 
Roosevelt  v.  Carow,  6  Barb.  190. 

So,  where  a  deed,  after  acknowledgment,  was  retained  by  the  grantor,  and  found  among 
his  papers  after  his  death ;  held,  a  delivery  after  his  death  would  not  give  it  eflect.  Wiggins 
v.  Lusk,  12Illin.  132. 

If  a  lliird  person  falls  sick,  to  whom  a  deed  has  been  delivered,  and  the  grantor  takes  back 
the  deed  for  safety  and  dies,  leaving  it  among  his  papers,  from  which  it  is  taken  by  tlie  gran- 
tee and  recorded;  the  original  delivery  is  still  valid.     Brown  v.  Brown,  1  W  &  Min.  325. 

Where  the  grantor  is  as  much  or  more  interested  in  the  preservation  of  a  deed  than  the 
grantee,  the  fact  of  its  being  found  in  his  possession  does  not  raise  any  presumption  whether 
delivery  was  intended  at  the  time  of  its  execution.     Blakemore  v.  Byriiside,  2  Kng.  505. 

To  render  tlie  leaving  oC  a  deed  by  the  grantor  with  the  clerk,  for  registry,  and  the  regis- 
tration thereof,  a  good  delivery  to  the  grantee,  it  must  be  left  for  the  grantee,  or  with  such 
directions  from  the  grantor  as  to  amount  to  a  delivery,  and  authorize  the  grantee  to  take  it 
from  the  ilerk.     Per  Halsted.  Ch. ;  Commercial,  &c.  v.  Reckless,  1  Halst.  Ch    430 ;  lb.  650. 

The  possession  of  a  mortgage,  obtained  from  the  clerk's  ofBce  by  the  person  named  there- 
in as  mortgagee,  without  the  consent  of  the  mortgagor,  and  after  he  had  refused  to  deliver 
the  bond,  to  secure  which  the  mortgage  was  drawn,  is  no  evidence  of  the  delivery  of  the 
mortgage.     lb. 

A  deed  may  be  good,  though  recorded  before  delivery.  Parker  v.  Hill,  8  Met.  441.  But 
delivery  must  precede  acknowledgment.     Ford  v.  Gregory,  10  B.  Mon.  115. 

Recording  is  not  conclusive  evidence  of  delivery.  The  grantee  may  reject  the  deed  after 
recording,  if  not  previously  accepted.     Juvenal  v.  Jackson,  2  Harr.  (Penn.)  519. 

Where  a  deed  had  been  recorded,  and  the  grantee  died  in  posssssion,  having  recently  ob- 
tained it  by  an  action  of  forcible  detainer;  held,  prima  fade  proof  of  dehvery,  and  that  the, 
effect  would  be  the  same,  though  the  grantor  alone  procured  the  recording.  Hammell  v. 
Hammell,  19  Ohio,  17. 

A  deed  was  drafted  and  attested  by  a  witness  and  executed  in  his  presence,  and  was, 
seen  by  him  in  the  hands  of  the  grantee,  by  whom  it  was  afterwards  delivered  to  the 
witness,  to  procure  its  proof  before  the  proper  officer.  There  was  no  evidence  of  its  being^ 
proved,  or  of  the  grantee's  declaring  his  acceptance  of  it.  Held,  a  good  delivery.  Eose  v. 
Eose,  7  Barb.   174. 

Where  a  bill  in  equity  sought  to  recover  slaves,  and  alleged  that  the  deed  for  them  to  the 
plaintiff's  wife  was  signed  and  sealed  by  her  father,  to  whom  they  belonged,  but  was  never 
actually  delivered,  although  it  was  duly  proved  and  registered  at  the  instance  of  the  father; 
held,  these  facts  amounted  to  a  delivery  of  the  deed,  and  a  conveyance  of  the  legal  title,  so 
that  the  plaintiff's  remedy  was  at  law,  and  not  in  equity.  Ellington  v.  Currie,  5  Ired. 
Eq.  21. 

Where  a  deed  was  executed  with  the  usual  formalities,  acknowledged  by  the  grantor 
before  a  judge,  and  put  on  record  by  the  grantor's  orders,  but  was  never  delivered  in  fact,, 
and  it  never  was  the  grantor's  intention  to  deliver  it,  except  on  a  contingency  that  never 
happened  ;  held,  the  deed  was  void  tor  want  of  delivery.     Jones  v.  Bush,  4  Barring,  1. 

(a)  v'^o,  though  .several  seals  are  attached,  without  signatures.  Williams  v.  Springs,  7 
Ired.  384.' 
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faci&  but  not  conclusive  evidence  of  sealing  and  delivery.     The  fact  of 
delivery  need  not  appear  upon  the  face  of  the  deed.(l) 

107.  So,  where  a  deed  is  signed  by  both  parties,  and  acknowledged,  but 
not  formally  delivered,  and  it  is  found  among  the  grantor's  private  papers 
after  his  death ;  this  is  a  suflBcient  delivery.  And,  in  a  late  English 
case,  where  A  executed  a  mortgage  to  B,  his  creditor,  without  commu- 
nication with  the  latter,  retained  the  deed  for  12  years,  and  after  his 
death  it  was  found  in  a  chest  with  his  title  deeds  ;  held,  the  deed  took 
effect  from  its  delivery,  even  against  creditors.(2)  If  a  deed  is  found 
in  the  grantee's  possession,  delivery  is  presumed,  because  then,  and  not 
otherwise,  it  would  be  in  the  proper  custody. (3)(a) 

108.  So,  the  delivery  of  a  deed  at  the  register's  office,  to  be  recorded 
in  the  ab.sence  of  the  grantee,  is  a  good  delivery  to  him,  if  he  afterwards 
assent  to  and  receive  the  deed.(4)(6) 

109.  The  registry  of  a  deed  does  not  amount  to  a  delivery,  where 
there  appears  to  be  no  assent  on  the  part  of  the  grantee,  nor  any  know- 
ledge that  the  deed  has  been  executed  in  his  favor.  Such  registry  is 
said  not  to  be  an  absolute  delivery,  but  only  evidence  of  it,  for  the 
jury.(5) 

ilO.  But  the  delivery  of  a  deed,  duly  executed  and  acknowledged, 
to  the  register,  aided  by  a  subsequent  possession  of  the  deed  by  the 
grantee,  might  be  evidence  of  a  delivery  to  him. (6) 

111.  A  agreed  with  B  to  convey  certain  land  to  him  and  accordingly 
left  a  deed  with  the  register.  After  the  grantee's  death,  he  sent  the 
deed  to  his  son  and  heir.  Held,  no  delivery.  But  where  an  heir  de- 
livers a  deed  after  the  grantor's  death,  which  was  left  by  the  grantor 
as  an  escrow,  the  deed  is  valid  as  to  such  heir  (in  equity. )(7) 

112.  Two  days  before  an  attachment  of  certain  land,  A,  the  owner, 
employed  the  register  of  deeds  to  draw  a  deed  of  it,  executed  the  deed 


(1)  Sowerbre  v.  Arden,  1  John  Cha.  250  ; 
Williams  v.  Springs,  7  Ired.  384  ;  Collins  v. 
Bankhead,  1  Strobh.  25;  4  Ohio,  14;  Co.  Lit. 
36a;  Thoronghgood'soaae,  9  Rep.  136;  Hale 
V.  Hills,  8  Conn.  39:  Byers  tt  McOlanahan, 
6  Gill  &  J.  250;  Gooiirich  v.  Walker,  1 
John.  Ca.  250 ;  Fowler  v.  Fowler,  3  Conn. 
348;  Shelton's  case,  Cro.  Eliz.  7  ;  Folly 
«.  Vantuyl,  4  Halst.  153 ;  Lessee,  &o.  v.  Da- 
vis, 6  Pet.  124;  Grellier  v.  Neale,  Peake, 
146;  Talbot  i;.  Hodson,  7  Taunt.  251  ;  Hal- 
luck  V.  Bush,-  2  Root,  26  ;  Goodright  «.  Gre- 
gorj',  Lofft,  339  ;  Clayton  v.  Laerman,  4 
Dev.  k  B.  238 ;  "Waddell  v.  Hewitt,  1  Ired. 
Equ,  475;  Rigler  v.  Leland,  2  Harr.  361; 
Southern,  &c.  v.  Cole,  4  Flori.  359  ;  Chandler 
V.  Temple,  4  Cush.  285 ;  Harris  v.  Saunders, 
2  Strobh.  Equ.  370 ;  Floyd  v.  Taylor,  12  Ired. 
47 ;  Chandler  v.  Temple,"  4  Cusli.  285. 


(2)  Schrugham  v.  Wood,  15  Wend.  545 ; 
Exlon  V.  Scott  6  Sim.  31. 

(3)  Flaggt).  Mann,  2  Sumn.  487;  Chandler 
V.  Temple,  4  Cush.  235. 

(4)  Harrison  v.  Trustees,  &c.,  12  Mass.  456; 
Hatch  V.  Hatch,  9,  307;  Chapel  v.  Bull,  17, 
213;  Rathbun  v.  Rathbun,  6  Barb.  98 ;  Ar- 
risonv.  Harmstead,  2  Barr,  191;  Burt  v.  Oas- 
sety,  12  Ala,  734. 

(5)  Maynard  v.  Maynard,  10  Mass.  456;  Her- 
bert V.  Herbert,  1  Bree,  282  ;  Chess  v.  Chess, 
1  Penn.  32 ;  Gilbert  v.  North,  &o.,  23  Wend. 
43  ;   Ingrahami).  Grigg,  13  S.  &  M.  22. 

(6)  lb.;  (Beers  v  Broome,  4  Conn.  247; 
Dawson  v.  Dawson,  Rice,  243.) 

(7)  Jackson  v.  Phipps,  12  John.  418; 
Keirsted  v.  Avery,  4  Paige,  9. 


(a)  Upon  the  same  principle,  if  found  in  possession  of  the  grantor,  the  presumption  is, 
that  it  was  not  delivered      Hatch  v.  Haskins,  5  Shepl.  391.  ' 

(6)  It  has  been  ingeniously  contended,  that,  under  an  act  providing  that  deeds  executed 
and  recorded  sliall  pass  lands,  the  recording  is  itself  equivalent  to  livery  of  seizin,  or  is  a  de- 
livery of  the  deed.  But  the  argument  was  overruled.  1  Penn.  42.  A  marginal  note, 
made  by  the  Register  of  Deeds,  after  registration,  that  there  was  no  delivery,  but  the  deed 
was  recorded  by  mistake,  will  not  affect  its  validity.  Foster  v.  Duian,  8  Oliio,  87.  Deliv- 
ery to  the  register,  without  knowledge  of  the  grantee,  is  insufficient.  Wiggins  v.  Lusk,  12 
lUm.  132. 
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and  left  it  to  be  recorded,  as  tlie  register  understood  for  the  use  of  B, 
the  grantee ;  and  it  was  recorded  one  day  before  the  attachment.  The 
register  handed  the  deed  to  C,  the  brother  of  B,  two  days  after  the  at- 
tachment, and  B  requested  C  to  go  and  take  it  for  her  two  or  three 
days  before  he  did  so.  A  also  told  C,  on  the  day  of  executing  the 
deed,  that  he  had  done  it,  and  requested  him  to  call  at  the  office,  and 
get  the  deed  for  B.  On  the  same  day,  he  also  told  D  in  B"s  presence, 
that  he  had  given  her  a  deed.  Held,  these  facts  showed  B's  assent  prior 
to  the  attachment,  and  the  deed  should  have  precedence, (1) 

113.  A  executed  a  deed  to  B,  and  sent  it  to  the  registry  of  deeds  to 
be  recorded,  declaring  that  his  object  was  to  save  the  land  from  being 
taken  for  an  unjust  debt.  B  did  nut  know  of  the  deed  till  after  A's 
death.     Held,  no  delivery. (2)(a) 

114.  Where  a  father  made  a  deed  to  his  son  without  the  knowledge 
of  the  latter,  and  handed  it  to  a  stranger  to  be  delivered  to  the  grantee 
after  the  grantor's  death,  which  was  accordingly  done  ;  held,  a  valid 
conveyance.(8) 

Hi  a.  A  deed  to  a  granddaughter,  an  infant,  was  placed  in  the  hands 
of  her  father,  to  be  kept  till  she  came  to  years  of  discretion.  Held,  the 
estate  passed  to  her,  on  execution  of  the  deed. 

115.  The  rule  upon  this  subject  has  been  thus  stated  in  New  York. 
A  deed  may  be  delivered  to  a  third  person  for  the  grantee,  whether  he 
be  expressly  authorized  to  receive  it  or  not.  But  if  not  authorized, 
the  delivery  is  invalid,  unless  accompanied  by  a  declaration  of  its  pur- 
pose for  the  benefit  of  the  grantee.(4) 

116.  It  is  not  essential  to  the  immediate  operation  of  a  deed,  that  it 
be  put  directly  into  jhe  hands  of  the  grantee  ;,  but  the  grantor  must  part 
with  it,  by  putting  it  into  a  course  of  transmission  or  delivery.  The 
depositing  of  a  deed  in  the  post-office,  directed  to  the  grantee,  is  as  ef- 
fectual as  delivery  to  a  messenger.(5) 

117.  A  deed  of  gift  to  a  wife  is  delivered,  if  accepted  by  the  hus- 
band.(6) 

118.  The  grantors  in  a  deed  having  executed  it,  it  was  delivered  to 
one  by  the  consent  of  the  others,  subsequently  found  in  possession  of 
the  grantee's  agent,  and  by  him  placed  in  the  registry  for  record.  At 
the  trial,  it  was  in  possession  of  the  grantee's  counsel,  and  its  delivery 
objected  to,  not  by  a  party  to  the  deed,  but  by  a  stranger.  Held,  from 
the  facts,  the  jury  might  presume  a  delivery. (7) 

119.  Where  a  release  of  a  covenant  has  been  indorsed  by  the  cove- 
nantee upon  the  agreement,  and  remains  with  him,  it  may  be  good  with- 


(1)  Hedge  v.  Drew,  12  Pick.  141. 

(2)  Barns  v.  Hatch,  3  N.  H.  304. 

(3)  Hatch  V.  Hatch,  9  Mass.  307  ;  Bryan  v. 
Wash.  2  Gilm.  557. 

(4)  Touch.  57 ;  Church  v.  Gilman,  15  Wend. 


656;  (5  B.  &  C.  671;)  Buffum  v.  Green,  5  N. 
H.  71. 

(5)  MoKinney  v.    Rhoads,  5  Watts,   343; 
Rigler  v.  Cloud,  2  Harr.  (Pen.)  361. 

(6)  Bracken  v.  Wait,  6  Verm.  411. 

(7)  Gardner  v.  Collins,  3  Mas.  398'. 


(a)  Agreement  for  the  sale  of  land,  at  so  much  per  rod.  A  deed  was  made  out,  but,  the 
land  not  having  been  measured,  was  not  acknowledged  and  delivered;  but  the  grantor  af- 
terwards acknowledged  it,  and  sent  it  to  the  registry  without  the  grantee's  knowledge.  Be- 
fore acceptance  of  the  deed  by  the  latter,  a  creditor  of  the  grantor  attached  the  land,  and  af- 
terwards levied  an  execution  upon  it.  Held,  his  title_  should  prevail  over  the  grantee's. 
Samson  v.  Thornton,  3  Met.  275. 
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out  delivery  ;  or  else  delivery  -will  be  presumed,  and  that  he  kept  pos- 
session by  consent  of  the  covenantor.(l) 

120.  The  mere  reading  of  a  deed  is  not  a  delivery,  but  only  evidence 
of  it.(2) 

121.  Evidence  having  been  offered  to  prove  a  delivery,  it  was  pro- 

Sosed  to  show  in  reply,  that  the  grantee,  a  few  days  before  the  alleged 
elivery,  broke  open  the  grantor's  trunk,  and  on  presenting  papers  to 
the' grantor  was  ordered  to  put  them  back,  and  not  meddle  with  them. 
Held,  inadmissible  evidence,  as  furnishing  no  answer  to  that  upon  the 
other  side.(3)(a) 

122.  So  evidence  is  inadmissible,  to  prove  delivery,  that,  after  ma- 
king the  deed,  the  grantor  declared  his  intention  to  deliver  it,  and  that 
the  grantee,  soon  after  the  making  of  the  deed,  took  possession  of  the 
land  with  the  grantor's  consent,  and  continued  it  till  the  grantor's 
death. (4) 

123.  Where  A,  the  grantor,  being  a  partner  of  B,  the  grantee,  after 
executing  the  deed,  handed  it  to  B,  to  be  put  into  a  trunk,  which  con- 
tained their  joint  papers,  the  key  of  which  was  always  kept  by  A,  and 
was  returned  to  him  as  soon  as  the  deed  had  been  put  in  ;  held,  ho  de- 
livery, the  grantor  merely  availing  himself  of  the  hand  of  the  grantee, 
to  put  the  deed  in  a  place  which  was  entirely  within  his  own  control. (5) 

124.  So,  where  a  grantor  had  previously  contracted  to  give  a  deed, 
and  actually  executed  one  in  presence  of  the  grantee,  but  the  latter  took 
and  carried  it  away  without  his  consent;   held  no  delivery. (6) 

125.  Where  a  grantee  obtains  possession  of  the  deed  wilhout  the 
grantor's  assent,  but  the  latter  afterwards  accepts  the  price  ;  this  is  a 
ratification  which  amounts  to  a  delivery.  So  a  suit  and  judgment  for 
the  price.(7) 

126.  Where  a  deed  appeared  to  be  more  than  30  years  old,  and  the 
only  witness  testified,  that  he  attested  it  in  the  presence  of  the  parties, 
but  nothing  further,  and  the  deed  was  afterwards  in  possession  of  the 
grantee ;  held,  sufficient  proof  of  execution  and  delivery. (8) 

127.  There  cannot  be  two  valid  deliveries  of  the  same  deed.  And 
the  principle  applies  to  voidable  deeds.  Thus,  if  an  infant,  or  one  under 
duress,  deliver  a  deed,  ^nd  redeliver  it  after  removal  of  th-e  disability  ; 
the  latter  delivery  is  invalid.  But  it  i-s  otherwise  with  a  deed  absolutely 
void.  Thus,  if  a  married  woman,  after  her  husband's  death,  redeliver 
a  deed  made  during  coverture,  the  second  delivery  is  good. (9) 


(1)  Fitoh  V.  Forman,  14  John.  172. 

(2)  Cliess  V.  Chess,  1  Penn.  43. 

(3)  Hale  v.  Hills,  8  Conn.  39. 

(4)  lb. 

(5)  Chadwick  v.  'Webber,  3  Greenl.  141. 

(6)  ■Woodman  v.  Coolbroth,  1  Greenl.  181. 


(7)  Porter  t>.  Cole,  4  Greenl.  20. 

(8)  Lawry  v.  Williams,  1  Shepl.  281. 

(9)  Perk.  154;  Touch.  60;  Co.  Lit.  48  b; 
Stephens  v.  Eliot,  Cro.  Eliz.  484 ;  Verplank 
V.  Sterry,  12  John.  536. 


(o)  A  grantee  fraudulently  obtained  the  deed  and  conveyed  to  purchasers  without  notice, 
who  entered  and  occupied  for  several  years.  Held,  they  should  be  allowed  for  improvements. 
Utterback  v.  Binns,  1  McL.  243.  Where  a  deed  is  left  with  a  grantee  only  for  the  purpose 
of  sending  it  to  a  third  person,  who  is  to  keep  possession  of  it  till  performance  of  a  certain 
act;  this  is  no  delivery.     Gilbert  v.  North,  &c.,  23  Wend.  43. 

So  if  a  deed  is  executed  and  acknowledged,  but  a  blank  left  for  the  grantee's  name,  and  the 
deed  is  afterwards  taken  from  the  house  of  tiie  grantor,  fraudulently,  and  the  blank  filled; 
even  a  6ona;?(Ze  purchaser  from  the  nominal  grantee  gains  no  title;  especially  if  the  first 
grantor  remain  in  possession.    Van  Amringe  v.  Morton,  4  Whart.  382. 


CHAP,  LXXX.] 


TITLE  BT  DEED. 


803 


128.  The  date  is  a  mere  formal  part  of  the  deed,  and  is  prima  Jdeie, 
^nt  not  conclusive  evidence  of  the  time  of  delivery  ;  which  may  be 
shown  by  evidence  aliunde.  And  the  subsequent  acknowledgment  of 
the  deed  does  not  change  this  presumption. (1) 

129.  Where  the  date,  and  the  time  of  delivery,  of  a  deed,  do  not  cor- 
respond, the  latter  controls  the  former,  if  the  justice  of  the  case  so  re- 
quire. Therule  of  the  English  law,  that  the  parties  cannot  prove  de- 
livery upon  a  day  subsequent  to  the  date,  is  founded  upon  the  wording 
of  the  statute  of  enrolments,  which  requires  enrolment  within  six  months 
from  date.  It  has  been  said,  that  the  real  date  of  a  deed  is  the  time  of 
its  deli  very  .(2)(a) 

130.  In  a  suit  for  the  purchase-money  of  land,  the  vendor  may  offer 
a  deed  in  evidence,  though  the  fact  of  a  tender  or  delivery  is  disputed. 
The  question  is  for  the  jury. (3) 

131.  A  deed  may  be  delivered,  not  absolutely,  to  the  grantee  him- 
self, but  conditionally,  to  a  stranger,  to  be  given  up  to  the  grantee,  on 
his  performing  a  certain  condition.  Such  instrument  is  termed  in  law 
an  escrow,  meaning  a  scrawl  or  writing.  An  escrow  is  said  to  be  a  con- 
ditional delivery  of  an  obligation,  to  take  effect  on  the  happening  of 
some  event  consistent  with  the  instrument ;  not  a  condition  of  delivery 
repugnant  to  the  contract,  and  varying  its  terms.  The  original  delivery 
of  such  instrument  is  termed  traditio  inchoata;{b)  and  the  subsequent 
fulfilment  of  the  condition,  consummatio  existens.  That  an  instrument 
was  delivered  as  an  escrow,  may  be  proved  by  the  circumstances  of  the 
case.  (4) 

132.  An  escrow  can  ftever  take  effect  as  a  deed,  till  performance  of 
the  condition,  even  though  the  grantee  obtain  possession  of  it  before 
such  performance.  Nor  does  it  give  color  of  title  to  his  possession,  if 
finally  rejected  by  him.  But  possession  by  him  \s  prima  Jade  proof  of 
performance.  If  either  party  die  before  performance,  it  may  still  take 
effect  by  a  subsequent  fulfilment  of  the  condition.  If  the  grantor,  at 
the  time  of  executing  the  instrument,  has  not  legal  ability  to  convey, 
but,  before  the  second  delivery,  acquires  such  ability,  the  deed  is  still 
void.(5)(c)     (See  sec.  139.) 


(1)  Hall  «.  Benner,  1  Penn.  402;  Cutta  «. 
TTork.  &c.,  6  Shepl.  190  ;  Ford  v.  Gregory,  10 
B.  Mnu.  175;  M'Keazie  «.  Roper,  2  Strobli. 
306. 

(2)  Fairbanks  v.  MetcalT,  8  Mass.  240  ;  Lee 
V.  Mass,  (fee.,  6,  219;  Hatch  «.  Hatch,  9,  307; 
Hardenber^r  v.  Sohoonmaker,  2  John.  230 ; 
Jackson  v.  Bard,  4,  230;  Jackson  v.  Hill,  5 
Wend.  533. 

(3)  Allen  v.  Getz,  2  Penn.  310  ;  Masterson 
V.  Marshall,  5  Dana,  417. 


(4)  Curr  V.  Hoxie,  5  Mas.  60;  Baldwin  v. 
Potter,  2  Root,  81  ;  State  v.  Perry,  Wright, 
662  ;  Sparrow  v.  Smith,  5  Cunn.  1 16;  3  liep. 
35  b;  Wolcott  v.  Coleman,  1  Conn.  375; 
Bowker  v.  Burdekin,  U  Mees.  &  W.  128; 
Grugeon  v.  Gerrard,  4  Y.  &  Coll.  119 ;  Evans 
V.  Gibbs,  6  Hump.  405. 

(5)  Touch.  59;  3  Rep.  35  b;  Arnold  v. 
Patrick,  6  Paige,  314-15  ;  Hare  v.  Horlon,  5 
Barn.  &  Adol.  715;  Chasten  t).  Philips,  11 
Ired.  255. 


(a)  Where  a  patent  contains  two  dates,  the  latter  will  be  taken  for  the  true  one,  and 
another  patent  intervening  between  the  two  will  have  priority.  M'Gowan  v.  Crooks,  5 
Dana,  67. 

(6)  It  is  so  far  void  (as  a  deed)  tliat  delivery  as  an  escrow  may  be  proved  under  non  est 
factum,     Stoytes  v.  Pearson,  4  lisp.  256. 

(c)  The  condition,  upon  which  the  instrument  is  to  take  effect,  must  be  literally  fulfilled. 
Thus,  where  the  grantee  was  to  give  bond  for  the  support  of  a  third  person,  and  such  bond 
was  not  given,  though  the  support  had  been  furnished,  and  the  person  had  died ;  held,  the 
deed  did  not  take  effect.     Hinman  v.  Booth,  21  Wend.  267. 

Where  a  deed  executed  by  a  husband  and  wife  is  deposited  as  an  escrow,  to  be  delivered 
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133.  Where  an  instrument  is  delivered  to  a  third  person,  on  condi- 
tion, as  the  deed  of  the  grantor,  the  former  holds,  it  iti  trust  for  the 
grantee.  The  title  is  not  consummate  till  the  grantee  receives  the 
deed  ;  bat  perforinince  of  the  condition  is  not  necessary  to  complete 
it,  nor  can  the  grantor  plead  non  est  factum.{a)  Whether  an  instrument 
is  delivered  to  a  stranger  as  a  writing,  or  escrow,  or  as  a  deed,  is  a  ques- 
tioa  of  fact,  to  be  settled  by  inspection  of  the  instrument,  and  the  testi- 
mony of  the  third  person,  or  the  grantee  himself,  (and  other  evidence.) 
No  precise  form  of  words  is  necessary  to  make  it  an  escrow.  Formal 
execution,  delivery  and  acknowledgment  for  the  use  of  the  grantees, 
and  a  memorandum  of  the  stranger,  upon  the  wrapper,  calling  the  pa- 
pers deeds,  to  be  kept  till  the  grantor's  death  and  then  delivered,  are 
facts  favoring  their  operation  as  deeds.  While  a  contrary  construction 
is  favored  by  the  testimony  of  the  stranger,  that  the  papers  were  de- 
livered to  him  as  escrows,  because  the  grantor  was  to  have  the  use  of 
the  land  for  his  life,  and  some  of  the  grantees  were  minors.(l) 

134.  In  New  York  it  has  been  held,  that  a  grantor's  declaration,  in 
placing  the  instrument  in  a  third  person's  hands,  that  he  delivers  it  as 
his  deed,  is  only  matter  of  evidence,  to  be  considered  in  connection  with 
other  circumstances.(2) 

.135.  A  made  a  deed  of  land  to  B,  for  the  express  consideration  of 
$1,500,  and  handed  it  to  C,  for  the  purpose  of  taking  it  to  B,  and  pro- 
posing to  him  to  pay  the  consideration  and  accept  the  deed.  0  took 
the  deed  to  B,  a  man  of  large  property,  and  B  acceded  to  the  proposal, 
and  received  the  deed,  and  in  two  or  three  days  paid  and  secured  the 
price,  as  proposed.  Held,  the  instrument  vyas  an  escrow,  and  took 
effect  as  a  deed  only  when  delivered  to  B,(3) 

136.  A  deed  was  placed  in  the  hands  of  referees,  to  be  delivered  by 
them  if  their  report  should  be  accepted.  Before  return  of  such  report, 
one  of  them  delivered  the  deed  in  presence  of  the  grantor,  who  did 


(1)  Go.  Lit.  36  a,  n.  6,  (Ainn.  edn. ;)  Perk. 
13'7-8-142-3-4 ;  Bushell  v.  Pasmore,  6  Mod. 
217-18  ;    "Wheelwright  v.   Wheelwright,    2 


Mass.  452-3  ;  "White  v.  Bailey,  14  Conn.  271. 
See  Gaskill'i;.  King,  12  Ired.  211. 

(2)  Clark  v.  Gifford,  10  Wend.  310. 

(3)  Sparrow  ti.  Smith,  5  Conn.  113. 


on  the  performance  of  a  condition,  the  husband's  conient  to  the  delivery,  without  perform- 
ance of  the  condition,  will  bind  the  wife.     Ackert  v,  Pultz,  7  Barb.  386. 

Where  a  grantor  delivers  a  deed  to  his  agent  as  an  escrow,  and  the  agent  delivers  it  to 
the  grantee  without  a  performance  of  the  condition,  this  does  not  avoid  the  deed  as  against 
a  tonafide  purchaser  from  the  grantee  without  notice  of  the  condition.  Blight  v.  Seheuok-, 
10  Barr,  285. 

So,  where  a  grantor  executes  and  acknowledges  a  deed  before  a  magistrate,  which  had  been 
left  there  for  that  purpose  by  the  agent  of  the  grantor  and  grantee,  and  leaves  the  instru- 
ment with  the  magistrate  without  instructions,  the  delivery  is  absolute  ;  notwithstanding 
instructions  given  to  the  agent,  on  the  next  day,  not  to  deliver  the  deed  until  payment  of 
the  purchase- money.  And  where  a  ionafide  purchaser  from  the  grantee,  who  obtained  the 
deed  without  performing  such  condition,  has  intervened,  the  burden  of  showing  that  there 
was  no  absolute  delivery,  is  on  the  grantor.     lb. 

(o)  Chancellor  Kent  says,  "the  distinction  on  this  point  is  quite  subtle,  and  almost  too 
evanescent  to  be  relied  on."  4  Kent,  454,  n.  But  see  5  Barn.  &  Gr.  671 ;  Hall  v.  Harris, 
5  Ired.  Kq.  303. 

Where  a  father  conveyed  laud  to  his  son  for  services  and  affection,  and  took  back  a  lease 
for  life,  but  did  not  wish  to  have  them  recorded  till  after  his  death,  in  order  to  keep  the 
knowledge  of  them  from  his  wife  and  the  public ;  the  deed  was  held  to  be  well  delivered, 
though  lodged  with  a  third  person,  under  the  above  arrangement.  Brown  v.  Brown,  1  W. 
t  M.  325. 
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not  object.     The  report  was  afterwards  rejected.    Held,  a  good  deliv- 
ery.(l) 

137.  A  defeasance  was  lodged  with  a  third  person,  under  an  express 
condition  that  it  should  not  be  delivered  to  the  obligee  unless  a  speci- 
fied sum  of  money  was  paid  within  three  years.  The  money  was  not 
paid,  and  the  defeasance  was  returned  to  the  obligor.  Held,  the  con- 
veyance from  the  obligee  remained,  as  at  first,  absolute. (2) 

138.  A  sheriff  deposited  with  the  prothonotary  (in  Pennsylvania,) 
a  deed_  of  land  sold  on  execution,  as  an  escrow,  to  be  delivered  to  the 
purchaser  on  payment  of  the  price.  The  purchaser,  without  payment, 
moved  for  leave  to  take  the  deed  from  the  oflQce,  which  was  refused. 
Ten  years  afterwards,  he  renewed  the  motion,  and  was  suffered  to  take 
the  deed,  on  the  ground  that  he  had  a  lien  upon  the  land  sold,  the 
extinguishment  of  which  was  equivalent  to  payment  of  the  price.  Held, 
the  deed  was  not  delivered,  and  the  purchaser  gained  no  title.(3)(a) 

139.  It  is  said,  that  where  one  delivers  a  deed  as  ao  escrow,  who 
has  no  legal  capacity  at  that  time  to  make  a  deed,  but  before  the  second 
delivery  acquires  such  capacit}^,  the  deed  is  void.  But  where  a  party 
at  the  first  delivery  has  a  legal  capacity  to  contract,  but  cannot  perfect 
the  contract  till  an  impediment  is  removed,  if  such  removal  take  place 
before  the  latter  delivery,  the  deed  is  good.  There  are  many  instances 
which  illustrate  this  principle.(4)     (See  sec.  132.) 

140.  If  a  woman,  being  sole,  delivers  an  instrument  as  an  escrow, 
and,  before  a  second  delivery,  marries  and  dies ;  upon  such  second  de- 
livery, the  deed  shall  take  effect  by  relation  from  the  first,  as  it  would 
otherwise  be  void.  So  where  a  person  becomes  non  compos  before  the 
second  delivery.  So  where  the  grantor  dies  before  such  second  de- 
livery. And,  it  is  said,  that  though  by  the  death  of  the  obligor  or 
obligee  in  a  bond,  delivered  as  an  escrow,  a  second  delivery  is  rendered 
impossible ;  yet  it  is  the  deed  of  the  obligor  from  the  first  delivery, 
and  is  deemed  consummate  by  performaace  of  the  condition.(5) 

141.  A  deed  was  delivered  tq  a  third  person  to  keep,  andi/noi  called 
for,  to  deliver  after  the  grantor's  death.  Held,  it  became  the  deed  of 
the  grantor  presently ;  that  the  depositary  held  it  in  trust  for  the  gran- 
tee ;  that  the  title  of  the  grantee  became  consummate  by  the  grantor's 
death  ;  and  the  deed  took  effect,  by  relation,  from  the  first  delivery.  It 
was  also  said,  that,  in  one  respect,  the  deed  was  like  a  devise;  being 
revocable.(6) 

142.  A  person  conveyed  lands  to  his  children,  and  placed  the  deed 


(1)  Porter  v.  Cole,  4  Greenl.  20. 

(2)  Biekford  v.  Daniels,  2  N.  H.  71. 

(3)  Robing  v.  Bellas,  2  Watts,  359. 

(4)  Touoli.  59  ;  Butler  and  Baker's  case,  3 
Rep.  35  b;*  Perk.  139-40;  Brook's   Read. 


150;   Perryman's  case,    5   Co.  85;   Wheel- 
wright V.  Wheelwright,  2  Mass.  454. 

(5)  lb.    300 ;  Graham  v.    Graham,   1  Tes. 
jun.  275;   Ruggles  w.  Lawson,  13  John.  285. 

(6)  Belden  v.  Carter,  4  Day,  66. 


'''  Lord  Coke  says,  this  case  was  argued  twenty-one  times. 


(a)  A  deed  wag  sent  in  a  letter  to  A,  who  was  not  the  agent  of  the  grantee,  to  be  delivered 
to  the  latter  upon  payment  of  the  price ;  but  was  not  stated  in  the  letter  to  be  an  escrow. 
Held,  tlie  grantee  acquired  no  title  till  delivery  to  him  or  payment,  White  y.  Bailey,  14 
Conn.  271. 

A  school  district  appointed  a  committee  of  three  to  procure  and  receive  a  deed  of  land. 
The  deed  was  made  and  deposited  with  one  of  the  committee,  with  orders  to  deliver  it  on 
payment  of  the  price — not  otherwise.  The  district  received  the  deed  of  him,  and  voted  to 
accept  and  record  it,  but  made  no  payment.  Held,  the  deed  was  never  delivered.  Rhodes 
V.  Gardiner,  30  Maine,  110. 

Vol.  II.  20 


306  TITLE  BY  DEED.  [CHAP.  LXXX 

in  the  hands  of  one  of  them,  to  be  delivered  to  them  on  his  death, 
which  was  accordingly  done.  The  instrument  was  not  executed  with 
the  requisite  formalities  of  a  devise.  Held,  it  was  a  deed,  not  a  devise, 
taking  effect  from  the  first  and  only  delivery,  and  consummated  by  the 
grantor's  death.(l)(a) 

143.  It  is  very  justly  remarked  by  Sewall,  J.,  that  the  distinction 
between  delivery  to  a  stranger  as  a  writing,  and  delivery  as  a  deed, 
is  rendered  almost  nominal,  by  those  decisions  which  give  effect  to  an 
escrow  from  the  first  delivery,  where  the  intention  so  requires.  Another 
principle  worthy  of  notice  is,  that,  even  where  no  special  circumstances 
require  this  latter  construction,  it  is  so  far  adopted,  that  an  intermediate 
conveyance  by  the  grantee,  between  the  first  and  second  deliveries, 
vests  a  good  title  in  bis  grantee  after  the  second  deli. very. (2)(&)  So,  the 
title  deeds  vests  in  the  grantee,  as  against  an  intermediate  pawnee  of 
the  grantor.(3) 

144.  Where  a  sheriff's  deed  is  delivered  as  an  escrow  to  the  plain- 
tifi''s  attorney,  to  be  delivered  by  him  to  the  purchaser,  upon  payment 
of  the  price ;  until  such  second  delivery,  the  estate  'remains  in  the 
debtor,(4) 

145.  A  deed  may  be  placed  in  the  hands  of  a  third  person,  in  such 
way  as  to  make  it  neither  the  present  deed  of  the  party,  nor  an  escrow. 
Thus,  where  a  witness  testified  that  the  grantor  executed  a  deed,  and 
the  grantee  a  mortgage  back,  in  his  presence ;  that  they  then  talked  of 
certain  conditions,  to  be  performed  before  the  deeds  were  passed,  and 
concluded  to  leave  them  both  with  him,  but  gave  him  no  authority  in 

(1)  Stewart  v.  Stewart,  5  Conn.  31'?.     See        (3)  Beekraan  v.  Frost,  18  John.  544. 
Harris  v.  Saundera,  2  Strobh.  Equ.  370.  1      (4)  Jackson  v.  Catlin,  2  John.  248. 

(2)  Hatch  V.  Hatch,  9  Mass.  310.  1 


(a)  If  a  deed  is  not  delivered,  but  romaias  with  the  grantor  till  his  death,  and  he  de- 
signed it  for  a  testamentary  instrument;  it  is  void.  .  Stillwell  v.  Hublbard,  20  Wend.  44. 

But  where  A  made  a  deed  to  B,  his  son,  and  delivered  it  to  0,  with  instructions  to  deliver 
it  to  B  after  A's  death,  and  not  before,  unless  both  parties  ao  required,  and  after  A's  death 
it  was  delivered  to  B ;  held,  it  took  effect  by  relation  from  the  making,  and  that  an  inter- 
mediate conveyance  by  B,  though  under  the  wrong  description  of  his  "right  of  expectancy," 
passed  the  estate.     Hooker  v.  Pierce,  2  Hill,  650. 

So,  where  A  made  a  deed  to  B,  his  grandson,  which  was  placed  in  the  hands  of  0,  with 
instructions  to  keep  it  during  A's  life,  and  then  deliver  it  to  some  person,  to  be  kept  for  B  ; 
and,  upon  the  death  of  A,  C  went  before  the  proper  ofBoer,  proved  the  deed  as  a  witness, 
and  left  it  with  the  officer  for  B;  held,  the  title  passed.  Groodell  v.  Pierce,  2  Hill,  659;  ace. 
Poster  V.  Mansfield,  3  Met.  412. 

After  signing  a  deed,  the  grantor  said — "  this  is  my  last  act  and  deed."  He  then  desired 
a  third  person  to  keep  it,  and  not  deliver  it  to  the  grantee  till  he  should  be  dead.  The  gran- 
tee was  not  present.  In  an  action  brought  after  the  grantor's  death,  held,  there  was  a  legal 
delivery.     Doe  v.  Bennett,  8  Carr.  &  P.  124. 

An  instrument  conveying  slaves,  and  importing  an  absoliite  gift  upon  its  face,  and  duly 
recorded,  with  a  condition  that,  if  the  grantee  should  die  before  the  grantor,  the  property 
should  revert,  and  with  a  proviso,  that  the  grantee  should  pay  to  each  slave  two  dollars  per 
month  during  their  natural  lives,  is  not  a  testamentary  paper,  but  a  deed ;  and  it  creates 
an  absolute  estate  in  the  slaves  upon  a  condition  subsequent.     Spalding  v.  G-rigg,  4  Geo.  75. 

Execuiors  may  tender  a  deed,  executed  by  their  testator  in  his  lifetime,  and  directed  by 
him  in  his  will  to  be  delivered  after  his  death.     Rearich  v.  Swinehart,  1  Jones,  233. 

(6)  See  Jackson  v.  Bull,  1  John.  Cas.  81,  that  the  same  principle  applies  with  reference 
to  a  mere  contract  to  convey.  But  in  a  later  case,  in  New  Tork,  it  is  held,  that  the  giving 
effect  to  the  deed  from  the^^reif  delivery  is  confined  to  special  oases;  and  that  ordinarily,  a 
judgment  against  the  grantor,  recovered  between  the  two  deliveries,  prevails  over  the  title 
of  the  grantee.     Jackson  v.  Rowland,  6  Wend.  666. 
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any  event  to  deliver  either  of  them ;  held,  even  if  the  conditions  were 
fulfilled,  there  was  no  delivery.(l) 

14(3.  If  the  condition  upon  which  a  deed  is  deposited  is  fulfilled,  and 
it  is  accordingly  delivered,  the  grantee  gains  a  valid  title,  though,  by  the 
mistake  of  some  third  person,  the  performance  of  the  condition  is  not 
according  to  the  intent.  As  where  the  condition  was,  that  the  grantee 
should  have  a  certificate  of  the  registry  of  a  mortgage  back,  which  was 
given  him,  but  the  mortgage  proved  to  be  wrongly  recorded.(2) 

147.  Where  a  deed,  and  a  bond  'and  mortgage  back,  are  handed  by 
the  parties  to  a  stranger,  to  be  kept  by  him  during  their  pleasure,  and 
subject  to  their  order ;  they  are  not  escrows — he  is  merely'  a  depositary. {%) 

148.  Where  an  instrument  is  delivered  as  an  escrow,  this  fact  should 
be  expressly  declared  in  the  act  of  delivery,  and  noticed  in  the  attesta- 
tion. But  the  fact  may  be  proved  by  parol  evidence;  and,,  in  such 
case,  the  condition  of  delivery  may  be  varied  by  a  new  parol  agree- 
ment. Nor  is  the  word  escrow  necessary.  The  question  is  one  of  fact, 
for  the  jury. (4) 

149.  The  legal  maxim  is,  "  In  traditionihus  chartarum,  non  quod  dic- 
tum, sed  quod  factum  est,  inspicitur."  Hence,  to  constitute  an  escrow, 
the  delivery  must  be  made  to  a  stranger.  If  made  to  the  grantee,  though 
upon  condition,  the  instrument  is  an  immediate  deed,  discharged  of  the 
condition.  But  if  a  deed  be  delivered  to  the  grantee,  and  afterwards 
to  a  stranger  as  an  escrow,  according  to  an  agreement  prior  to  its  ex- 
ecution ;  the  instrument  shall  operate  as  an  escrow.  In  such  case,  the 
plain  sense  and  justice  of  the  case  require  that  the  deed,  while  in  the 
hands  of  the  grantee,  should  be  considered  as  in  transitu  to  the  posses- 
sion of  the  stranger.(5)(a) 

150.  So  where  a  grantee  received  the  deed,  but  agreed  not  to  use  it 
till  the  balance  of  the  purchase-money  should  be  paid ;  held,  though  the 
legal  title  passed,  the  grantor  had  a  paramount  lien  for  the  price.(6) 
So  where,  previously  to  the  execution  of  a  composition  deed,  it  was 
agreed,  in  presence  of  a  surety  for  payment  of  the  money,  that  the  deed 
should  be  void  unless  signed  by  all  the  creditors,  and  the  surety  signed 
it,  and  it  was  delivered  to  one  of  the  creditors,  to  procure  the  names  of 
the  others,  who  did  not  sign  it ;  held,  the  deed  was  an  escrow,  and  the 
surety  not  bound.  But  the  execution,  by  a  debtor,  of  a  deed  of  trust, 
is  not  in  the  nature  of  an  escrow  before  execution  by  the  trustees.(7) 


(1)  Carr  v.  Hoxie,  5  Maa.  60. 

(2)  Beekman  v.  Frost,  18  John.  544. 

(3)  James  v.  Vanderheyden,  1  Paige,  385. 

(4)  Currie  v.  Donald,  2  Wash.  58  alMurray 
V.  Stair,  2  Barn  &  Or.  82  ;  Touch.  58  ;  Wheel- 
wright V.  Wheelwright,  2  Mass.  452 ;  Ray- 
mond V.  Smith,  5  Confl.  555. 

<5)  Arnold  V.  Patrick,  6  Paige,  310;  Co. 


Lit.  36  a ;  Thoroughgood's  case,  9  Rep.  13T  a ; 
Fairbanks «.  Metoalf,  8  Mass.  238-9;  Sim- 
onton's,  &c.,  4  Watts,  180 ;  Johnson  v.  Branch, 
11  Humph.  521 ;  Lawton  v.  Sager,  11  Barb. 
349. 

^6)  Arnold  v.  Patrick,  6  Paige,  310. 

(7)  Johnson  v.  Baker,  4  B.  &  A.  440  ;  Simp- 
sou  V.  Sikes,  6  M.  &  S.  295. 


(a)  Whether  a  deed  has  been  delivered  or  not,  is  a  question  of  fact  upon  which  parol  evi- 
dence is  admissible;  but  whether  a  deed,  when  delivered,  shall  take  effect  absolutely,  or 
only  upon  the  performance  of  some  condition  not  expressed  therein,  cannot  be  determiaed 
by  parol  evidencej  but  only  by  the  terms  of  the  deed  itself  Evidence  that,  at  a  time  pre- 
vious to  the  affixing  of  the  seal  of  a  corporation  to  an  indenture  between  the  corporation  of 
the  oiJfe  part  and  two  individuals  of  the  other  part,  there  was  an  understanding  between  the 
president  and  one  of  these  individuals,  that  the  indenture  should  not  take  effect  until  signed 
by  the  other,  is  inadmissible,  to  show  that,  the'  instrument  was  not  the  deed  of  the  corpora- 
tion.   Lawton  v.  Sager,  11  Barb.  349.    Philadelphia,  te  v.  Howard,  13  How.  IJ.  S.  307. 
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151.  A,  an  intemperate  yoilng  man,  conveyed  to  his  relatives,  with 
the  agreement  that  he  might  devise  the  property.  No  power  of  revo- 
cation was  reserved,  nor  any  undue  influence  used.  A  afterwards  de- 
vised the  land.     Held,  the  deed  was  irrevocable,  and  the  devise  void.(l) 

152.  The  condition,  upon  which  an  escrow  is  to  take  effect  as  a  deed, 
may  be  non-performance  by  the  grantor,  as  well  as  performance  by  the 
grantee.  Thus,  the  agreement  may  be,  that  the  deed  shall  be  restored 
to  the  grantor,  if  he  secure  a  debt  to  the  grantee  within  a  certain  time ; 
otherwise,  delivered  to  the  grantee.(2)(a) 

153.  Deeds  are  usually  attested.  It  is  said,  that  in  the  time  of  Eliza- 
beth witnesses  were  not  requisite.  So  in  the  time  of  Charles  II.  And 
the  English  rule  is  stated  to  be,  that  attestation  is  not  a  ihi?ig_  essential  to 
the  deed  itself,  but  only  constitutes  the  evidence  of  its  authenticity.  (S) 

154.  In  New  Hampshire,  a  statute  of  1791  provided  that  deeds  or 
conveyances,  signed  hj  two  or  more  witnesses,  &c.,  should  be*  sufficient 
to  pass  lands,  without  other  ceremony.  It  has  been  held  that  a  deed, 
not  thus  signed,  is  invalid  to  pass  real  estate  under  this  statute ;  but  a 
deed,  signed  by  only  one  witness,  may  in  some  cases  operate  as  a  cov- 
enant to  stand  seized,  or  bargain  and  sale.  By  the  Eeyj^ised  Statutes, 
two  or  more  witnesses  are  required  to  deeds.  A  deed  attested  by  only 
one  witness  has  been  held  invalid  even  against  the  grantor  and  his 
heirs.(4) 

155.  In  1660,  a  law  was  passed  in  Connecticut,  requiring  two  witnesses 
to  a  deed,  and  has  ever  since  remained  in  force.  In  Vermont,  two  wit- 
nesses are  necessary  to  conveyances  in  fee,  for  life,  or  for  more  than 
one  year.  In  Georgia,(6)  to  all  instruments  relating  to  real  estate.  In 
Alabama,  Mississippi,  Delaware,  Massachusetts  and  Maine,(c)  (except 
in  barring  entailments,  which  requires  two,)  witnesses  are  not  required 
by  statute  ;  but  it  is  usual  to  have  two.  In  Rhode  Island,  (in  convey- 
ances in  fee  or  for  life,)  usage  requires  them.  In  South  Carolina,  a  statute 
provides  that  a  deed  of  release  shall  be  effectual,  if  attested  by  two  wit- 
nesses. This  act  has  been  regarded  as  rather  directm-y  than  imperative, 
and  as  not  affecting  the  form  of  other  modes  of  conveyance.  But  it  has 
been  held,  that  a  deed  without  any,  or  with  only  one  witness,  was  an 
invalid  conveyance.(5) 

156.  In  Ohio,((i)  two  witnesses  are  necessary  to  the  signing  of  a 
deed,  or  the  acknowledgment  of  such  signing.     But  a  deed  not  attested 


(1)  Hopkins ^;.  Mazyck,  1  Hill,  242. 

(2)  Raymond  v.  Smith,  5  Conn.  555. 

(3)  2  Rep.  5  a ;  Garret  v.  Lister,  1  Lev.  15; 
"Wiokes  V.  Caulk,  5  Har.  &  J.  36.  See  Doe  v, 
Caperton,  9  Can.  &  P.  112;  Dole  v.  Thurlow, 
12  Met  167. 

(4)  Prench  v.  Prench,  3  N.  H.  234 ;  Pritob- 
ard  V.  Brown,  4  N.  H.  397  ;    N.  H.  Rev.  St. 


244;  Underwood  v.  Campbell,  WS.  H.  393; 
Stone  V.  Ashley,  13  N.  H.  38. 

(5)  Merwin  v.  Camp,  3  Conn.   41  ;   3  Griff. 
7,  63,  4ig3  ;  4  Griff  570,  659,  832,  983,  1034; 

3  lb.  96;   Craig  «.  Piersou,  1  Cheves,  271-2; 

4  Kent,  457,  n.  ;  Wiswall  v.  Ross,  4  Port. 
321;  Term.  Rev.  St."ll-12;  Dole  D.  Thur- 
low, 12  Met.  157. 


(a)  Analogous  to  the  case  of  a  deed  delivered  as  an  escrow,  is  that  of  a  deed,  to  the  val- 
idity of  which  the  approbation  of  some  third  person  is  necessary.  In  such  case,  the  deed 
takes  effect  from  the  approval,  though  executed  before.     Jackson  v.  Hill,  5  "Wend.  532. 

(6)  If  the  subscribiHp:  witnesses  to  a  deed  reside  out  of  the  state,  secondary  evidence  may 
be  resorted  to,, to  prove  its  execution.     Harris  v.  Cannon,  6  Geo.  382.  , 

(c)  No  deed  without  a  witness  can  hs  proved,  according  to  law,  on  failure  to  acknowledge. 
Me.  Rev.  St.  373. 

(d)  A  deed  with  one  witness  vests  a  perfect  equitable  title  in  the  grantee,  and  makes  the 
grantor  a  trustee  for  him.     McLoiith  v,  Rathbone,  19  Ohio,  21. 
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may  be  good  as  a  license,  or  as  a  contract  to  be  enforced  in  equity.  In 
Illinois,(a)  rnore  than  one  witness  is  necessar}'  to  conveyances  in  fee. 
In  Indiana,  two  witnesses  are  necessary  to  deeds,  unless  acknowledged. 
In  Michigan,  a  late  statute  provides,  that  no  deed  can  be  proved  or  re- 
corded without  two  witnesses;  and  a  subsequent  one,  that  where  a 
grantor  lives  in  the  State,  there  must  be  two  witnesses  to  the  deed.  In 
Arkansas,  two  disinterested  witnesses,  either  to  the  execution  or  ac- 
knowledgment. If  not  to  the  execution,  the  date  of  their  subscription 
must  be  stated.     In  New  York,  one,  as  against  a  purchaser,  &c.(l) 

157.  In  Tennessee,  two  witnesses  are  necessary  to  authorize  registra- 
tion, and  as  against  subsequent  purchasers.  It  has  been  held  that  evi- 
dence is  admissible,  of  the  bad  character  of  subscribing  witnesses.(2) 

158.  If  a  witness,  though  not  seeing  the  party  sign,  is  near  at  hand, 
and  the  latter  brings  the  deed  to  him,  acknowledges  execution,  and  de- 
sires him  to  attest,  the  attestation  is  sufficient.  So  where  the  witnesses 
do  not  recollect  the  execution  and  delivery,  but  are  sure  they  should 
not  have  attested  if  it  had  not  taken  place  ;  this  is  sufficient.  Where 
witnesses  attest  the  delivery,  the  attestation  is  sufficient  proof,  in  case  of 
their  absence.     Otherwise,  if  they  attest  only  the  execution.{S) 

159.  If  a  deed  be  attested,  through  mistake  or  fraud,  by  an  incom- 
petent witness.  Chancery  will  supply  the  defect.  It  has  been  held, 
that  attestation  by  an  interested  witness  is  sufficient.  But  the  wife  of 
a  grantee  is  not  a  good  attesting  witness.(4)(5) 


(1)  Walk.  354 ;  SuUivant  v.  Frankliii,  &o., 
3  Ohio,  89;  3  Oriff.  414,  455;  1  K  Y.  Rev. 
St.  138;  Mich.  St.  1839,  219;  1840,  166; 
Ark.  Rev.  St.  189. 

(2)  Batte  v.  Stone,  4  Terg.  168;  Gardenhire 
V.  Parks,  2  Terg.  23 ;  4  Gri£f.753. 

(3)  Park   v.  Hears,  2  Bos.  &,  P.  217  ;  Pe- 


quawkett,  &c.  v.  Mathes,  7  N.  H.  230;  Ball 
V.  Taylor,  1  Car  &  P.  417;  Currie  v,  Donald, 
2  Wash.  58  ;  Dawson  v.  Dawson,  Rice,  243. 

(4)  Smith  V.  Chapman,  4  Conn.  344 ;  John- 
son V.  Turner,  7  Ohio,  216  ;  Perry  v.  Watts,  3 
Man.  &  G.  775. 


(a)  An  officer,  before  whom  proof  of  a  deed  was  made,  certified  thus:  "  TIds  day  personally 
appeared,"  &c..  "A  B,  a  subscribing  witness  to  the  within  deed,  (who  was  to  me  made  known 
by  the  oath  of  C  D,  a  credible  witness,)  and  who  being  by  me,  tlie  same  justice,  duly  sworn," 
&c.  Held,  it  sufficiently  appeared  that  A  B  was  a  subscribing  witness,  under  the  Illinois 
statute.     Reece  v.  Allen,  5  Gilman,  236. 

Heirs  at  law,  on  the  10th  day  of  September,  ,1828,  executed  an  instrument,  by  which  they 
acquitted  to  one  of  the  heirs  all  their  interest  in  the  estate.  The  instrument  was  not  under 
seal,  nor  was  any  consideration  expressed  in  it,  nor  was  it  attested  by  witnesses.  Held,  it 
could  not  operate  as  a  deed  under  the  statute  of  1791,  because  it  was  not  sealed  nor  witness- 
ed.    Underwood  v.  Campbell,  14  N.  H.  393. 

It  was  not  a  deed  of  bargain  and  sale,  because  not  under  seal;  nor  a  covenant  to  stand 
seized,  because  there  was  no  consideration  of  love  and  affection.     lb. 

(6)  The  attestation  of  a  deed,  that  it  was  "sealed  and  delivered"  in  presence  of  the  sub- 
scribing witness,  is  sufficient.     Posdick  v.  Risk,  15  Ohio,  84. 

The  attesting  witness  to  a  sealed  instrument  proved,  that  the  person  whose  name  appeared 
to  be  signed  thereto  took  her  seat  at  the  table;  that  he  did  not  see  her  write  her  name;  that 
he  did  not  know  whether,  at  the  time  of  signing  his  name  as  witness,  she  had  signed  her 
name;  that  he  could  not  say  it  was  her  handwriting,  and  that  the  instrument  was  not,  to  his 
knowledge,  ever  read  to  or  by  her.  Held,  this  was  not,  prima  facie  evidence  of  the  signing, 
sealing  and  delivery  of  the  instrument,  on  a  plea  of  non  est  factum.  Edelan  v.  Gough,  5 
Gill,  103. 

Where  a  deed  executed  by  commissioners  of  loans,  which  was  required  by  statute  to  be 
subscribed  in  the  presence  of  two  witnesses,  was  witnessed  by  but  oii^^,  but  duly  acknow- 
ledged by  the  grantors  at  the  time ;  held,  it  was  a  good  execution.  Commissioners,  &c.  v.. 
Chase,  6  Barb.  37. 

Where  names  of  persons  are  found  on  a  deed,  in  the  usual  place  for  subscribing  witnesses, 
and  they  are  not  parties  to  the  deed,  they  will  be  presumed  to  be  witnesses  to  the  instru- 
ment, though  they  are  not  stated  to  be  such ;  and,  therefore,  where  such  a  deed  is  to  be 
proved,  they  must  be  produced,  or  their  absence  legally  accounted  for.  Chaplain  v.  Briscoe, 
11  S.  &  M.  372. 
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FORMS  AND  KINDS  OF  DEEDS.     COMMON  LAW  CONVEYANCES. 


1.  FeoffmeDt  and  livery  of  seizin. 

21.  Gift  and  grant. 

30.  Exchange. 

38.  Partition. 

41.  Release  and  quit-claim  deed. 


69.  Confirmation. 
T6.  Surrender. 
88.  Assignment. 
92.  Defeasance. 


•  1.  A  feoffment  originally  meant  the  gift  of  afeud~;  and,  since  the  abo- 
lition of  feudal  tenures  in  England,  signifies  a  conveyance  of  an  estate 
in  fee-simple.  It  is  a  term  not  often  used  in  the  United  States,  the 
same  kind  of  transfer  being  expressed  by  the  words  grant  and  convey^ 
ance.  Most  of  the  ceremonies,  and  many  of  the  principles,  connected 
with  a  feoffment,  have  been  abolished  in  this  country.  Such  of  the 
latter  as  are  retained,  will  be  mentioned  in  connection  with  a  deed  of 
bargain  and  sale,  which  is  the  form  generally  adopted  in  the  United 
States.  Livery  of  seizin,  the  distinguishing  ceremony  of  feoffment,  is 
with  us  almost  unknown  ;  it  being  the  general  principle  in  this  coun- 
try, that  a  deed  regularly  executed,  acknowledged,  and  recorded,  will 
pass  a  title,  though  the  possession  remain  unchanged. (1) 

2.  In  Massachusetts,  a  colonial  ordinance  of  1651  declared  that  no 
alienation  of  land  should  be  good,  unless  by  deed,  executed  with  livery 
and  seizin,  unless  the  deed  be  acknowledged  and  recorded.(2)  (See 
sec.  6.) 

3.  In  the  same  State,  it  is  held,  that  the  execution  of  the  deed  passes 
the  estate  without  registry,  except  as  to  creditors  and  purchasers  with- 
out notice  ;  so  that  the  estate  cannot  be  divested  from  the  grantee,  to 
the  prejudice  of  an  attaching  creditor  of  such  grantee,  by  a  restoration 
of  the  deed  to  the  grantor,  and  a  new  conveyance  by  the  latter  to  a 
third  person  having  notice  of  the  former.  So  the  legality  of  a  deed 
depends  upon  the  circumstances  existing  at  the  execution  of  the  deed. 
And  a  deed  may  be  read  in  evidence,  if  recorded  before  trial.  So  a  title 
passes  to  the  grantee,  though  the  grantor  continues  to  occupy  with 
him.(3) 

4.  In  Kentucky,  livery  of  seizin  is  unheard  of.  In  Illinois,  Missis- 
sippi, Yirginia,  and  New  York,  and  probably  other  States,  it  is  ex- 
pressly dispensed  with.  The  act  of  Illinois  provides,  that  all  convey- 
ances, recoveries,  judgments  and  executions,  by  or  against  a  party,  not 
under  disability,  shall  absolutely  and  fully  vest  the  estate,  as  against 
the  former  owner  and  his  heirs,  and  those  claiming  only  to  his  use  at 


(1)  1  Bay,  107  ;  Miller  v.  Halaey,  2  Green, 
48;  French  v.  French,  3  N.  H.  260;  Higbee 
v.  Rice,  5  Mass.  352  ;  Goodwin  v.  Hubbard, 
15,  214;  Concord  v.  M'Intire,  6  N.  H.  529; 
Mich.  Rev.  St.  261-8  ;  Ark.  Rev.  St.  188  ; 
N.  H.  Rev.  St.  243. 

(2)  Pidge  V.  Tyler,  4  Mas.  S44-5 ;  Durant 
V.  Ritchie,  4  Mas.  56. 


(3)  Marshall  v.  Fisk,  6  Mass.  31;  Fhnt  «. 
Sheldon,  13,  445  ;  15,  214;  3,  513  ;  Hatch  v. 
Smith,  5,  51 ;  Tomson  v.  Ward,  1  N.  H.  11 ; 
Lawry  v.  WiUiams,  1  Shepl.  281 ;  Harrington 
V.  Gage,  6  Verm.  532 ;  Den  v.  Richman,  1 
Green,  44  ;  Duval  v.  Bibb,  3  Call,  362 ;  Les- 
see, &c.  V.  Hemphill,  3  Ohio,  231 ;  Readings. 
Weston,  1  Conn.  143. 
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the  time.     lu  Mississippi,  the  act  applies  as  well  to  past  as  future  cou- 
veyances.(l) 

5.  In  Missouri,  a  deed  of  feoffment  seems  to  be  recognized,  but 
livery  is  not  necessary  to  it,(2) 

6.  In  South  Carolina,  it  was  first  decided,  and  afterwards  expressly 
enacted,  that  a  bargain  and  sale  shall  be  an  effectual  conveyance  with- 
out livery.  But  feoffment,  with  livery  of  seizin,  is  still  a  valid  mode  of 
transfer,  and,  if  made  by  a  tenant  for  life,  will  bar  contingent  remain- 
ders. In  North  Carolina,  the  same  provision  is  made,  as  to  a  bargain 
and  sale,  lease  and  release,  and  a  covenant  to  stand  seized  to  uses.  In 
Maryland,  livery  is  unnecessary,  since  the  period  of  April  13,  1674. 
A  Massachusetts  provincial  act  (9  Wm.  3,  c.  8,)  provided  that  a  deed 
should  pass  a  title  to  the  land,  without  any  other  act  or  ceremony  ;  refer- 
ring to  livery  of  seizin.(3)     (See  sec.  2.) 

7.  No  precise  words  are  necessary  to  a  feoffment.  Even  a  convey- 
ance by  the  words  bargain  and  sell,  or  give  and  grant,  if  accompanied 
by  livery  of  seizin,  has  been  held  a  feoffment.  In  the  old  charters  of 
feoffment,  the  word  enfeoff  is  not  found  ■  but  dedi  et  concessi. 

8.  Upon  this  ground,  where  a  husband  and  wife  grant,  bargain,  sell 
and  convey  her  land  to  a  stranger,  to  the  use  of  the  grantors  for  life, 
remainder  to  the  use  of  the  survivor  in  fee;  although  the  deed  may  be 
deemed  anomalous  and  a  nondescript,  yet,  for  the  purpose  of  creating 
uses  which  the  statute  of  uses  will  execute,  which  would  not  be  the 
case  with  a  bargain  and  sale,  the  instrument  will  be  construed  as  a 
feoffment,  or  quasi  feoffment.(4)  So,  where  there  was  a  conveyance,  in 
consideration  of  a  support  being  furnished  to  A,  for  life,  by  the  grantee ; 
if  he  shall  fail  to  furnish  such  support,  the  instrument  to  be  of  no  effect ; 
and,  under  the  conditions  aforesaid,  the  grantee  to  have  immediate 
possession  :  held,  although  there  probably  was  not  sufficient  considera- 
tion to  sustain  this  conveyance  as  a  bargain  and  sale,  or  covenant  to 
stand  seized,  it  should  operate  as  a  feoffment ;  and  that  the  condition 
was  a  subsequent  one,  and  therefore  the  deed  not  void  as  taking  effect 
infuturo.{5) 

9.  In  Maryland,  it  was  formerly  held,  that  a  deed  cannot  operate  as 
a  feoffment,  without  livery  of  seizin.  But  a  subsequent  case  settles, 
that  enrolment  is  a  sufficient  substitute  for  livery.(6) 

10.  In  England,  lands  lying  in  the  same  county,  or  part  of  one  ma- 
nor, may  pass  by  livery  of  a  part  in  name  of  the  whole;  but,  if  they 
lie  in  different  counties,  and  belong  to  different  manors,  there  must  be 
distinct  liveries. (7) 

IL  Livery  of  seizin  is  either  in  deed  or  in  law.  The  former  is  where 
the  parties  go  upon  the  land,  and  the  feoffor,  by  some  symbolical  act, 
as  the  delivery  of  a  twig,  turf,  or  latch  of  a  door,  or  even  by  express 
words,  without  any  act,  gives  possession  to  the  feoffee.  Mere  delivery 
of  a  deed  on  the  land  is  not  sufficient ;  unless  it  be  made  in  the  name 


(1)  Davis  V.  Mason,  1  Pet,  508  ;  lUin.  Rev. 
L.  129  ;  Missi.  Rev.  0.  459 ;  1  Va.  R.  C.  158; 
1  X.  T.  Rev.  St.  138. 

(2)  Perry  v.  Price,  1  Misso.  553. 

(3)  Rugge  %  Ellis,  1  Bay,  lOT  ;  1  N.  C. 
Eev.  St.  259  ;  Cehon  v.  Redfern,  Dudl.  Equ. 
115  ;  Md.  L.  35.  By  the  same  act,  in  Mary- 
land, tranfiiers  raad^  prior  to  April  13,  1674, 


in  writing,  are  declared  valid,  notwithstand- 
ing any  formal  errors.     Md.  L.  35, 

(4)  Durant  v.  Ritchie,  4  Mas.  70 ;  Cheney 
V.  Watkins,  1  Har.  &  J.  527. 

(5)  Green  v.  Thomas,  2  Fairf.  318. 

(6)  Carroll  v.  Norwood,  5  Har.  &  J,  158 ; 
Matthews  v.  Ward,  10  Gill  &  J.  443. 

(7)  Lit.  sees.  61,  418. 
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of  seizin  of  all  the  lands  contained  therein.     If  a  lessee  is  in  possession, 
his  consent  is  necessary  to  livery.(l) 

12.  Livery  in  law,  is  where  the  parties  are  not  upon,  but  only  in 
sight  of  the  land  ;  and  the  feoffor,  pointing  it  out,  gives  it  to  the  feoffee, 
and  authorizes  him  to  take  possession.  This,  however,  is  a  mere  li- 
cense or  authority,  which  must  be  consummated  by  actual  entry  ;  and, 
if  either  of  the  parties  die  before  entry,  the  transfer  does  not  take  effect. 
But,  if  the  feoffee  dare  not  enter  for  fear  of  his  life,  a  claim  as  near  the 
land  as  possible  will  be  sufficient.(2)(a) 

13.  Livery  of  seizin  may  be  made  by  attorney.  But  such  attorney 
must  be  constituted  by  deed.  And  the  power  ceases  with  the  life  of 
either  party.(3) 

14.  Livery  may  be  presumed  after  a  long  possession,  conformable  to 
the  deed,  though  not  indorsed  thereon.  And  equity  will  sometimes 
supply  a  defect  in  the  form  of  livery,  where  the  conveyance  is  made 
for  a  valuable  consideration ;  as,  for  instance,  by  compelling  the  son  of 
the  feoffor  to  make  a  new  livery .(4) 

15.  A  feoffment,  as  has  been  already  been  stated,  (Vol.  I,  ch.  2,)  can- 
not be  made  to  take  effect  in  futuro.{b)  This  would  put  the  fee  in 
abeyance  and  defeat  the  notoriety  of  transfer,  which  is  the  great  object  of 
a  feoffment.  It,  has  already  been  seen,  (Vol.  I,  ch.  41,  &  sequ,)  that  this 
remark  does  not  apply  to  a  remainder.  In  such  case,  livery  is  made  to 
the  preceding  tenant,  even  though  a  tenant  for  years  merely,  and  enures 
to  the  benefit  of  the  remainder-man.  So,  a  feoffment  made  to  A,  B  and 
C,  habendum  to  A  and  B  for  their  lives,  remainder  to  C  for  his  life,  and 
livery  made  to  all  secundum  formam  chartce.{5) 

16.  In  some  instances,  a  feoffment  may  be  validly  made,  by  a  party 
who  is  in  general  legally  incapable  of  conveying  or  contracting.  Thus, 
an  idiot  or  lunatic  cannot  avoid  his  own  livery".  The  reason  is,  that  a 
feoffment  was  originally  made  publicly,  in  presence  of  the  "pares  cu- 
rixB"  whom  the  law  therefore  treated  as  competent  and  final  judges  of 
the  party's  capacity.,  The  livery  of  an  infant  is  voidable  only,  not 
void,  and  must  be  avoided  by  some  act  of  equal^  notoriety  in  regaining 
possession.  One  merely  a  privy  in  estate,  as  a  lord  claiming  by  escheat, 
cannot  avoid  the  feoffment  of  an  incapable  person.  But,  if  such  per- 
son make  a  feoffment  through  another,  by  power  of  attorney,  the  latter 
being  void,  the  whole  transaction  is  void  also.(6) 

17.  A  corporation  may  make  a  feoffment,  and  appoint  an  attorney 
to  give  livery. (7) 


(1)  Co.  Lit.  48  a;  Sharp's  case,  6  Rep.  26; 
Thoroughgood's  case,  9  Rep.  136 ;  Vaughan 
V.  Holdes,  Oro.  Jao.  80 ;  Bettisworth'a  case, 
2  Rep.  31. 

(2)  Co.  Lit.  48  b  :  Parsons  v.  Perns,  1  Mod. 
91. 

(3)  Lit.  66;   Co.  Lit.  52  a. 

(4)  Throckmorton  v.  Tracey,  Plow.  149  ; 
Jackson  v.  Jackson,  Pitz.  146  ;  Thompson  v. 
Attfeild,  1  Vern.  40 ;  Cheney  v.  "Watl^ins,  1 


Har.  &  J.  52'7 ;  Rogers  v.  Eagle,  &o.,  9  Wend. 
623.  (See  Carroll  v.  Norwood,  5  Harr.  &  J. 
164.) 

(5)  Co.  Lit.  21'?  a ;  Lit.  60 ;  Norris  v.  Trist, 
2  Mod.  "78 ;  Preeman  v.  West,  2  Wils.  166. 

(6)  Lit.  406;  Perk.  12;  4  Rep.  124  a; 
Whittingham's  case,  8,  42  ;  Jackson  v.  Bur- 
chin,  14  John.  126. 

(1)  4  Cruise,  47. 


(a)  By  St.  3  &  4  Wm.  IT,  ch.  27,  a  mere  entry  upon,  or  continual  claim  near,  the  land, 
does  not  preserve  the  right  of  a  claimant,  without  actual  change  of  possession. 

(b)  In  Mississippi,  a  freehold  may  be  limited  mfwlwro,  by  deed  or  will.     Missi.  R.  C.  469. 
So,  in  some  other  States.     (See  Vol.  I,  cb.  2.)  • 
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18.  One  joint  tenant  cannot  enfeoff  another.  Being  seized  "per  mie  et 
per  tout,  both  are  regarded  as  in  possession  of  the  whole,  and  therefore 
livery  is  impossible.  But  it  is  otherwise  with  parceners  and  tenants  in 
common. (1) 

19.  Corporeal  hereditaments  alone  are  the  subject  of  a  feoffment,  for 
the  obvious  reason  that  incorporeal  property  cannot  be  actually  deliv- 
ered.(2) 

20.  A  feoffment  passes  the  whole  title  of  the  feoffor,  and,  if  he  have 
distinct  interests  in  the  land,  it  extinguishes  them  all.  It  has  also  the 
peculiar  efficacy  of  transferring  to  another  a  greater  estate  than  the  fe- 
offor owns  himself  Thus,  a  lessee  for  years,  in  possession,  may  pass  a  fee 
simple  by  his  feoffment.  But  it  will  operate  as  a  disseizin  of  the  lessor. 
The  prevailing  doctrine  upon  this  subject  in  the  United  States,  accord- 
ing to  which  a  grantor  can  pass  only  the  interest  in  land  which  he  himself 
owns,  has  already  been  adverted  to.(a)  (Yol.  I,  ch.  4.)  The  remark, 
made  by  the  court  in  New  Jersey,  is  probably  applicable  alike  in  all 
the  States :  that  where  a  statute  gives  to  a  deed  of  bargain  and  sale 
(the  usual  form  of  conveyance  provided  for  in  this  country,)  the  effica- 
cy of  a  feoffment  at  common  law,  such  statute  has  no  reference  to  the 
estate  or  quantity  of  interest  which  may  be  conveyed,  but  only  intends 
to  provide,  that  the  bargainee  shall  be  in  full  possession  of  the  estate 
which  is  conveyed.  The  quantity  of  estate  is  to  be  known,  not  from  the 
statute  or  its  operation,  but  from  the  instrument  by  which  the  use  is 
conveyed. (3) 

21.  A  gift  is  the  conveyance  of  an  estate  tail. (4) 

22.  A  grant,  at  common  law,  is  the  conveyance  of  incorporeal  here- 
ditaments, such  as  rents,  commons,  &c.,  which  are  therefore  said  to  lie 
in  grant,  and  at  common  law  could  pass  only  by  deed.  The  subjects 
of  a  grant,  from  their  very  nature,  are  of  course  not  susceptible  of 
livery.  Hence  the  attornment  of  a  tenant  was  always  held  sufficient  to 
complete  the  transfer,  and  tliis  is  now  dispensed  with  by  statute. 
(See  I,  209.)  Chancellor  Kent  remarks,  that  feoffment  and  grant  were 
the  two  great  disposing  powers  of  transfer  of  land,  in  the  primitive 
ages  of  the  English  law.  The  same  word,  grant,  is  also  applied,  both, 
in  England  and  in  this  country,  to  letters  patent  from  the  government. 
It  has  been  seen  (ch.  79,)  that,  as  applied  to  public  lands  in  the  United 
States,  the  word  is  synonymous  with  patent.  In  Massachusetts,  the 
term  grant,  in  a  statute,  means  the  transfer  of  lands  or  houses,  by  deed, 
or 'Other  effectual  conveyance ;  and  does  not  apply  exclusively  to  incor- 


(1)  Co.  Lit.  244. 

(2)  Co.  Lit.  9  a. 

(3)  Co.  Lit.  9  a;  Lit.  611.  See  4  Kent, 
481,  488 ;  Taylor  v.  Horde,  1  Burr.  60 ;  Co. 
Lit.  48  b,  49  a;  Bullock  v.  Dijaler, <Popl:.  38  ; 
Perli.  222  :  2  Prest.  on  Abst.  390-2  :  Jerritt 


V.  "Weare,  3  Price,  5'?5 ;  Blunden  v.  Baugh, 
Cro.  Car.  302  ;  Goodriglit  v.  Forrester,  1  Taun. 
578;  Doeu.  Lynes,  3  Barn.  &  Cr.  388;  Den 
V.  Crawford,  3  Halst.  107-8;  Pendleton  v. 
Tandevier,  1  Wash.  381. 
(4)  Lit.  59. 


(a)  It  seems  worthy  of  notice,  that  similar  departures  from  the  common  law  have  taken 
place  in  this  country,  with  respect  to  both  real  and  personal  property.  A  feoffment,  made  in 
the  presence  of  the  pares  ou/rics,  passed  an  absolute  title ;  and  a  sale  made  in  marlcet  overt 
had  the  same  effect.  -  But,  the  pares  curiae  and  the  marlcet  overt  being  alike  unknown  in  the 
United  States,  "  cessante  rations,  cessat  etiam  lex ;"  and  the  maxim  of  our  law  is,  both  aa  to 
lands  and  chattels,  "  nemo  potest  in  aliiim  transferre  phs  quam  ipse  hahet." 
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poreal  hereditaments.     (See  sec.   29.)      So  in   New  Hampshire  and 
Maine.(l) 

23.  The  formal  words  of  a  grant  are,  dedi  et  concessit  given  and 
granted :  but  any  others,  which  clearly  express  the  intention,  may  have 
the  same  effect. 

24.  A,  by  article,  granted  and  agreed  with  B,  that,  for  a  certain  rent, 
he  should  have  a  way  for  himself  and  his  heirs,  over  A's  lands.  Held, 
a  good  grant  of  a  way,  not  a  mere  covenant.(2) 

■25.  In  order  to  pass  by  grant,  the  thing  granted  must  be  owned  at 
the  time ;  it  is  not  sufiicient  that  it  be  afterwards  acquired.  Thus,  if  one 
grant  a  rent  from  land  which  he  does  not  own,  but  subsequently  pur- 
chases, nothing  passes.     (See  ch.  87,  Esioppel){3) 

26.  A  bare  right  or  possibility  cannot  be  granted. 

27.  Eemainders  and  reversions,  consisting  in  right  only,  without  pos- 
session, are  proper  subjects  of  grant.(4) 

28.  A  grant  passes  only  such  estate  or  interest  as  the  grantor  may 
lawfully  convey.  In  this  respect  it  differs  from  a  feoffment,  as  has  been 
already  seen.  (Sec.  20.)  The  reasons  of  this  distinction  are  said  to  be, 
that  a  grant  was  always  made  by  deed,  so  that  the  grantor's  title  might 
be  known  by  inspection ;  and  that,  unlike  a  feoffment,  it  was  a  secret 
transaction.  Upon  this  principle,  a  grant  can  never  create  a  discon- 
tinuance or  forfeiture  of  the  estate.(5) 

29.  The  ■word  grant  is  very  generally  used  (in  connection  with 
others,)  in  American  statates  relating  to  the  transfer  of  real  estate. 
In  New  York,  by  the  Revised  Statutes,  conveyances  are  termed  grants  ; 
and,  though  deeds  of  bargain  and  sale,  and  of  lease  and  release,  may 
continue  to  be  used,  they  are  to  be  deemed  grants.  ■  Chancellor  Kent  is 
of  opinion,  that  the  word  grajit  is  sufficient,  though  not  essential,  to 
pass  lands.     (See  sec.  22.)(6) 

30.  An  exchange  is  a  mutual  grant  of  equal  interests,  the  one  in  con- 
sideration of  the  other.  According  to  the  description  of  an  exchange 
given  by  Littleton,  it  takes  place  only  where  the  parties  own  the  same 
quantity  of  land,  in  one  county.  Lork  Coke  mentions  five  requisites 
of  this  mode  of  conveyance.  1.  The  estates  must  be  equal.  2.  The 
word  escamhium  or  exchange  must  be  used.  3.  There  must  be  an  exe- 
cution by  entry  or  claim  in  the  life  of  the  parties.  4.  If  made  by 
deed,  it  must  be  of  things  lying  in  grant.  5.  If  the  lands  lie  in  several 
counties,  it  must  be  by  indenture.  So,  also,  if  the  things  lie  in  grant, 
though  in  one  county.  Before  the  statute  of  frauds,  an  exchange  might 
be  without  writing  ;  but  not  since.(7) 

81.  The  equality,  required  by  law  for  an  exchange,  applies  only  to 
the  quantity  of  interest ;  and  not  to  the  value,  quality  or  manner  of 
the  estate.     Thus  a  fee  requires  a  fee.     But  an  estate  in  joint  tenancy 


(1)  Co.  Lit.  9  a,  1'72  a;  French  v.  Prenoh, 
3  N.  H.  260  ;  INT.  Rev.  St.  739 ;  4  Kent, 
489,  491;  Dudley  v.  Sumner,  5  Mass.  472; 
Hastings  v.  Blue  Hill,  &g.,  9  Pick.  80  ;  N.  H. 
Rev.  St.  408  ;   Me.  lb.  45. 

(2)  Holme  V.  Seller,  3  Lev.  305. 

(3)  Perk.  65.  (See  Illin.  Rev.  L.  131; 
Misso.  St.  119.) 

(4)  Lit.  9,  567. 

(5)  Co.  Lit.  251b;  4  Cruise,  49,  50 ;  GUb. 
Ten.  122 ;  Co.  Lit.  322  a,  327  "b,  251  b. 


(6)  1  N.  T.  Rev.  St.  738  ;  Co.  Lit.  301  b; 
4  Kent,  491.  In  Tennessee,  a  statutory  deed 
operates  as  a  grant,  and  passes  only  the 
grantor's  lawful  title ;  and  the  title  passes, 
not  by  force  of  the  statute  of  uses,  but  of  the 
registered  deed.  Miller  v.  Miller,  1  Meigs. 
484. 

(7)  Lit.  62;  Co.  Lit.  51  b;  Harland  v. 
Eastland,  Hardin,  593 ;  Cass  v.  Thompson,  1 
N.  H.  65;  Maydwell  v.  Carroll,  3  Har.  &  J. 
361 ;  Provost,  &o.  v.  Bishop.  &o.,  3  Vila.  489. 
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may  be  exchanged  for  one  in  common.  So  land,  for  an  incorporeal  in- 
terest in  land,  or  a  reversion.  And  a  fee-gimple  may  be  exchanged  for 
a  base  fee  or  a  fee  tail;  and  a  life  estate  for  an  estate ^owr  autre  vie,  both 
being  freeholds.     But  not  a  life  estate  for  a  fee.(l) 

82.  An  exchange  must  be  executed  by  entry,  at  least  in  part,  during 
the  lifetime  of  the  parties.  If  both  die  before  the  entry  of  either,  the 
exchange  is  void ;  an  heir  cannot  enter.  But  if  one  enter  and  the  other 
die  before  entry,  his  heir  may  enter.  If  the  exchange  is  made  by  lease 
and  release,  operating  by  way  of  use,  entry  is  unnecessary. (2) 

33.  The  exchange  of  an  infant  is  only  voidable,  not  void.  Hence,  if 
he  enter  upon  the  land  given  him  in  exchange,  and  occupy  after  coming 
of  age,  he  is  bound  by  the  confirmation.  The  entry  is  held  equivalent 
to  livery ;  and  there  is  a  fair  recompense.(3) 

84.  In  England,  the  exchange  of  a  married  woman  is  voidable,  though 
her  husband  join  in  the  deed,  and  though  she  afterwards  enter  into  a 
fine  of  the  lands  received  by  her.  But  her  occupation  of  the  land  after 
the  husband's  death  operates  as  a  confirmation. (4) 

35.  It  seems,  the  form  of  conveyance,  known  technically  as  an  ex- 
change, cannot  take  place  between  more  than  two  persons.  The  char- 
acteiistic  feature  of  the  transaction  is,  a  strict  mutuality  or  reciprocity 
between  the  parties,  by  which  the  implied  warranty  of  each,(a)  and  the 
right  of  re-entry  upon  the  land  conveyed  in  case  of  breach  of  warranty, 
is  an  exact  offset  or  counterpart  to  that  of  the  other ;  and  this  mutual 
oblioration  and  rierht  are  inconsistent  with  the  existence  of  more  than 
two  parties.  But,  where  there  are  two  or  more  persons  havmg  substan- 
tially the  same  interest,  the  law  regards  them  as  constituting  but  one 
person,  and  they  make  one  party  to  an  exchange.  Thus,  two  joint  ten- 
ants on  one  side  may  make  a  valid  exchange  with  two  tenants  in  com- 
mon on  the  other.(5) 

36.  In  the  United  States,  it  has  been  said,  conveyances  by  way  of 
exchange  do  not  differ  in  principle  from  common  deeds  of  bargain  and 
sale.(6) 

37.  In  Kentucky,  it  is  held,  that  the  word  exchange  is  necessary.  In 
ISTew  Hampshire,  the  subject  of  exchange  was  considered,  in  a  case,  the 
facts  of  which  were  briefly  these.  A  and  B  agreed  by  parol  to  ex- 
change their  farms.  Each  conveyed  his  farm  to  the  other,  nominally 
for  a  pecuniary  consideration.  Held,  this  was  not  technically  an  ex- 
change, and  the  wife  of  A  was  entitled  to  dower  in  both  farms.(7) 

38.  Partition  among  joint  tenants,  &c.,  though  anciently  made  by 
mere  agreement  for  distinct  occupancy,  can  now  be  made  only  by  the 
methods  of  legal  process  already  referred  to,  (see  Partition,)  or  by  mutu- 
al deeds,  in  which  each  party  takes  from  all  the  rest  a  conveyance  of 
the  distinct  portion  alloted  to  his  share.  At  common  law,  co-parceners, 
being  compellable  to  make  partition,  might  do  it  by  parol ;  but  the 


(1)  Co.  Lit.  50  b ;  Lit.  64^5  ;  4  Rep.  122  b; 
Bustard  v.  Coulter,  Oro.  Eliz.  902  ;  1  RoUe's 
Abr,  813;   2  E.  2,  23. 
■    (2)  Lit.  62  ;  Shelley's  case,  1  Rep.  98  b. 

(3)  Co  Lit.  50  b,  51  b. 

(4)  1  LeOD.  285. 


(5)  Co.  Lit.  50  b,  n.  1  ;  Prov.  of  Eton  v. 
Winchester,  8  Wils.  389;  Co.  Lit.  51  a,  n.  1. 

(6)  See  4  Dane,  149  ;  OUt.  Convey.  248. 

(7)  Harland  v.  Eastland,  Hardin,  593  ;  Cass 
V.  Thompson,  1  N.  H.  65. 


(a)  See  oh.  86. 
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statute  of  frauds  requires  a  deed  in  all  cases.     Between  co-parceners, 
partition  involves  an  implied  "warranty.     (See  ch.  85.) 

39.  Husbands  cannot  bind  their  wives  by  partition  of  lands  belong- 
ing to  the  latter.(l) 

40.  In  equity,  a  mere  agreement  may  operate  as  an  actual  parti- 
tion.(2) 

41.  A  release  is  the  conveyance  of  a  right  to  a  person  in  possession ;  as 
for  instance  by  a  disseizee  to  a  disseizor.  The  technical  words  used  are, 
"remise,  release,  and  forever  quit-claim."  But  where  a  lessor  for  life 
granted  to  the  lessee,  that  he  should  be  discharged  from  the  rent,  this 
■was  held  a  sufficient  release.  So  a  covenant  is  sometimes  construed  as 
a  release.  But,  to  have  this  effect,  it  must  be  between  the  same  parties 
only,  and  give  the  covenantee  a  right  of  action,  which  will  precisely 
countervail  that  to  which  he  is  liable.  And  the  parties  must  so  in- 
tend.(3) 

42.  In  England,  there  are  four  kinds  of  release  pertaining  to  land. 

43.  The  first  is  a  release  by  way  of  mitter  V^tate.  This  is  -where  sev- 
eral parties  hold  land  by  a  joint  title,  and  one  transfers  his  interest  to 
the  rest.  Thus,  joint  tenants  and  co-parceners  may  release  to  each  other. 
The  former  having  come  to  the  estate  by  one  and  the  same  feudal  con- 
tract, which  was  matter  of  notoriety  by  means  of  livery,  no  further  no- 
toriety is  deemed  necessary,  in  a  mere  subsequent  arrangement  between 
themselves,  as  to  their  mutual  and  relative  ownership  ;  while  co-parce- 
ners, coming  to  the  land  by  descent,  without  notoriety,  may,  therefore, 
privately  release  to  each  other.  It  has  been  seen,  (p.  313,)  that  one 
joint  tenant  cannot  enfeoff  another.  But,  as  co-parceners  transmit  distinct 
estates  to  their  children,  one  may  enfeoff  as  well  as  release  to  his  com- 
panion.(4) 

44.  "In  a  release  of  this  kind,  a  fee  will  pass  without  words  of  limita- 
tion. The  releasee  is  deemed  in  law  to  hold  not  by  the  release,  but  by 
the  original  limitation  to  all  the  parties.  The  release  is  not  an  aliena- 
tion, but  a  mere  discharge  of  the  claims  of  one  to  the  other.  Hence,  a 
fee  arises  out  of  the  original  conveyance.  (5) 

45.  Tenants  in  common,  having  distinct  freeholds,  cannot  release  to 
each  other.(6) 

46.  Another  form  of  release,  is  tliat  by  way  of  mitter  le  droit.  This 
is_  a  release  by  a  disseizee  to  his  disseizor,  or  a  party  claiming  under 
him,  in  possession  of  the  land.  Here,  as  in  the  former  case,  a  fee  will 
pass  without  words  of  limitation.(7) 

47.  Where  two  persons  are  in  possession  under  an  imperfect  or  tor- 
tious title,  as  by  disseizin,  a  release  to  one  enures  to  the  benefit  of 
both.(8) 

48.  A  third  kind  of  release,  is  that  which  operates  by  way  of  enlarge- 
ment of  estate.  This  is  where  a  reversioner  relinquishes  all  his  right  to 
a  particular  tenant  in  possession  of  the  land. 

49.  To  such  release  it  is  necessary  that  there  be  privity  of  estate  be- 
tween the  parties — as  between  lessor  and  lessee.     But  a  lessee  must 


(1)  4  Cruise,  10. 

(2)  lb. 

(3)  4  Cruise,  71;  Co.  Lit.  264  b;  Garnett 
V.  Macon,  2  Brook.  185. 

(4)  Lit.  304:   Co.   Lit.   2t3  b  :  Gilb.  Ten. 
72. 


(5)  lb. 

(6)  Lit.  304. 

(7)  Lit.  466,  7  ;  Gilb.  Ten.  55.     See  "Win- 
tbrop  V.  Benson,  31  Maine,  38. 

(8)  Flagg  V.  Mann.  2  Sumn.  487. 


CHAP.  LXXXT.]  COMMON  LAW  CONVEYANCES.  317 

have  entered  upon  the  land,  having  before  entry  only  an  interesse  ter- 
mini.    (See  Yol.  I,  Estate  for  Years^ 

50.  If  there  be  a  lease  for  life,  remainder  for  life,  and  the  former 
lessee  die  ;  a  release  may  be  made  to  the  latter  before  entry. 

51.  A  release  to  an  under-lessee  is  void  for  want  of  privity. 

^52.  A  release  to  a  tenant  at  will  is  good,  there  being  a  privity  be- 
tween him  and  the  lessor.     Otherwise,  with  tenant  at  sufferance. 

53.  A  cestui  que  use,  at  common  law,  might  take  a  release  from  his 
feoffee  to  use,  being  as  a  tenant  at  will  to  the  latter.  The  same  princi- 
ple is  now  applicable  to  a  trustee  and  cestui  que  trust. 

54.  One  holding  by  statute  merchant,  statute  staple,  or  elegit,  may  take 
a  release. (1) 

55.  The  husband  of  a  woman,  tenant  for  life,  may  take  a  release  ; 
having  a  freehold  in  her  right,  and  being  in  privity  with  the  lessor. 

56.  Actual  possession,  it  seems,  is  not  necessary  to  render  one  capa- 
ble of  taking  a  release  from  a  reversioner  ;  but  only  an  estate  suscep- , 

■  tible  of  enlargement.     Thus,  a  lessee  may  take  a  release,  though  he 
have  previously  underlet.'    So,  a  lessee  for  years  in  remainder.(2) 

57.  A  release  by  way  of  enlargement  will  not  pass  a  fee  without 
words  of  limitation. (3) 

58.  A  fourth  form  of  release,  is  one  which,  from  the  peculiar  con- 
nection and  relation  of  the  parties,  cannot  operate  as  such,  and  is  there- 
fore construed  as  an  extinguishment.  Thus,  where  one,  having  a  rent 
or  right  of  common,  relinquishes  it  to  the  terre  tenant,  as  the  latter  can 
have  no  such  privilege  in  his  own  land,  this  is  an  extinguishment.  So, 
a  release  to  a  lessee  for  years  before  entry,  which  cannot  operate  as  sach, 
extinguishes  the  rent.(4) 

5':*.  A  tenant  for  life  conveys  for  his  own  life  to  A,  remainder  to  B 
in  fee,  and  the  reversioner  releases  generally  to  A.  This  release  can- 
not pass  the  fee  to  A,  by  way  of  mitier  le  droit ;  but  it  operates  as  an 
extinguishment,  and  enures  to  the  benefit  of  the  remainder-man. (5) 

60.  All  interests,  rights  and  profits  arising  out  of,  or  annexed  to 
land,  may  be  released.  But  no  possibility,  right,  title,  or  thing  in  action, 
can  be  granted  or  assigned  to  a  stranger.  This  rule  is  founded  upon 
the  principle  of  avoiding  maintenance  and  the  multiplication  of  suits.(a) 
So,  a  mere  possibility  cannot  be  released.  Thus,  the  heir  apparent  of 
a  disseizee  cannot  release  to  the  disseizor,  but,  on  inheriting  the  land, 
may  still  assert  his  title.  It  is  said,  a  freehold  right  or  title  mav  be  re- 
leased in  five  ways.  1.  To  the  tenant  of  the  freehold  in  fact  or  in  law, 
without  any  privity.  2.  To  the  person  in  remainder.  3.  To  the  per- 
son entitled  to  the  reversion,  without  privity.  4.  To  one  having  a 
right  only  by  privity.  Thus,  if  a  tenant  is  disseized,  the  lord  mav  re- 
lease his  services,  in  respect  of  the  privity  and  right,  without  any  es- 
tate. 5.  To  one  having  privity  only  without  right.  Thus,  if  tenant 
in  tail  make  a  feoffment,  the  donor  may  release  to  the  donee' the  rent 
and  services,  though  the  latter  has  no  right — on  account  of  privity. (6) 

(1)  Lit.  459,  60,  62,  65  ;  Co.  Lit.  210  a,  and        (5)  Lit. 470. 

n.  3  ;  270  b;  271  a;   272  b  ;   273  a,  b.  (6)  Lampet's  ease,  10  Bep.  46;   Gilb.  Ten. 

(2)  4  Cruise,  73,  4.  53,  Lit.  446;  Cq.  Lit.  265  a.     Hea  Edwards 

(3)  Lit.  465.  V.  Varioii,  5  Den'o,  664. 

(4)  Lit.  479,  80;  Co.  Lit.  280  a,  270  a. 


(a)  See  Maintenance. 
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61.  A  bare  authority  cannot  be  released  ;  nor  a  power  collateral  to 
the  land. 

62.  A  release  may  have  the  effect  of  a  confirmation.  Thus,  A  con- 
veys to  B  land  to  which  he  has  no  title,  by  warrantee  deed,  and  B  en- 
ters. Afterwards,  B  being  in  possession,  A  takes  a  deed,  of  release 
from  the  true  owner.  Held,  this  should  operate  as  a  confirmation  of 
B's  title.(L) 

63.  So  the  words  "release  and  forever  quit-claim,"  have  been  held, 
in  New  York,  sufficient  to  raise  a  use  and  constitute  a  bargain  and  sale ; 
a  consideration  being  proved,  though  not  .expressed.  So  the  words 
"  release  and  assign."  The  same  principle  is  adopted  in  North  Caro- 
lina, and  by  statute  in  Michigan  and  Maine.(2) 

64.  In  the  United  States,  the  technical  principles  relating  to  a  re- 
lease seem  to  be  Avholly  or  in  great  measure  inapplicable.  The  convey- 
ance corresponding  with  a  release  at  common  law,  is  with  us  a  quit- 
claim deed,  in  which  the  effective  words  are  "  release,  remise  and  quit- 
claim," and  the  grantor  covenants  only  against  those  who  claim  under- 
himself,  and  not  against  adverse  and  paramount  titles.  Of  this  class 
are  all  deeds  given  by  public  officers,  such  as  administrators,  sheriffs, 
&c.,  who  covenant  only  for  the  regularity  of  their  own  proceedings, 
and  can  neither  i)ind  the  execution  debtor,  or  the  estate  of  their  testa- 
tor or  intestate,  b}'  any  covenant  respecting  the  property  sold,  or  any 
other  contract  originating  with  themselves  and  unauthorized  by  law. 
All  such  covenants  are  personal  merely,  if  it  can  be  plainly  inferred 
that  they  intended  so  to  bind  themselves.(3)(a) 

65.  It  has  been  held,  that  a  deed  of  release  cannot  operate  as  such, 
unless  the  grantee  is  in  possession ;  but,  to  effect  a  conveyance,  (as  has 
been  seen,  sec.  63,)  it  will  be  construed  as  a  bargain  and  sale  or  otherwise, 
though  no  word  of  grant  be  used.  But  a  release,  without  proof  of  ac- 
tual or  constructive  possession  by  the  releasor,  or  of  entry  by  the  re- 
leasee, will  not  maintain  an  action  of  trespass  by  the  latter.  So,  one  who 
has  never  been  in  possession,  and  has  no  title,  color  or  claim  of  title,  can 
pass  nothing  by  a  quit-claim  deed.(4) 


(1)  Oakea  v.  Maroy,  10  Pick.  195. 

(2)  Jackson  u.  Pish,  10  John.  456;  Bron- 
son  V.  Paynter,  4  Dev.  &  B.  393  ;  Mich.  Eev. 
St.  258  ;   Me.  Rev.  St.  372. 

(3)  Worthy  v.  Johnson,  8  John.  236. 


(4)  See  Snyder  v.  Laframboiae,  1  Bro.  270  ; 
Eray  v.  Pierce,  7  Mass.  381 ;  Russell  v.  Coffin, 
8  Pick.  143  ;  Marr  v.  Boothby,  1  Appl.  150  ; 
McAllister  v.  McAllister,  12  Ired.  184;  Dame 
V.  "Wingate,  12  N.  H.  291. 


(a)  See  Oliver  v.  Piatt,  3  How.  333.  Where  the  collector  of  a  particular  land  tax  gaye  a 
deed  conformable  to  the  statute,  with  warranty,  and  the  title  failed  by  reason  of  a  defect  in 
the  prior  proceedings;  held,  he  was  not  liable.     Gibson  v.  Mussey,  11  Verm.  212. 

Upon  a  tax  sale  under  the  New  Hampshire  Statute  of  Dec.  10,  1796,  the  collector  gayea 
deed,  with  covenants  of  a  right  to  convey,  and  of  general  warranty,  conformably  to  the 
act.  Held,  he  was  not  personally  liable  for  a  failure  of  title  arising  from  errors  in  the  assess- 
ment.    Wilson  V.  Oochran,  14  N.  H.  397. 

If  a  Master  in  Chancery  sells  property  under  a  decree,  as  and  for  a  good  title  ;  the  con- 
veyance is  to  be  construed  like  that  of  a  private  grantor.  Spring  t.  Sandford,  7  Paige,  550. 
But  a  sale  under  a  decree  does  not  regularly  involve  a  warranty.  Wampler  v.  Shipley,  3 
Bland,  183.  See  N.  H.  Rev.  St.  395 ;  Bnnis  v.  Lead,  1  Ired.  Equ.  416  ;  Purnival  y.  Coombes, 
5  Mann.  &  &.  736.  It  is  aa'd,  the  grantee  in  a  quit-claim  deed  takes  the  risk  of  the  title, 
nnless  the/re  is  fravd.  Snydtr  v.  Laframboise,  Bre.  270;  Doyle  v.  Znapp,  3  Scam.  338.  A 
covenant  to  warrant  and  defend,  "  as  executors  are  bound  by  law  to  do,"  does  not  bind  the 
covenanters  personally.     Day  v.  Brown,  2  Ohio,  345. 
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65  a.  Release  of  the  grantor's  interest  in  certain  land,  stating  that  he 
conveyed  only  what  he  then  owned,  not  what  had  been  conveyed  to 
any  other  person.  Held,  the  deed  was  as  effectual  as  a  deed  of  bargain 
and  sale  ;  but  that  the  purchaser  could  not  claim  land  previously  con- 
vej'ed  by  an  unrecorded  deed.(l) 

66.  In  Massachusetts,  a  grantee,  having  had  no  actual  possession,  ex- 
cepting by  leasing  to  his  grantor  and  receiving  rent,  conveyed  for  valu- 
able consideration,  by  qutt-claim  and  release,  which  was  recorded,  to  one 
having  no  previous  possession  or  title.  Held,  a  valid  conveyance. 
The  quit-claim  deeds,  in  common  use  in  Connecticut,  operate  as  primary 
or  original  conveyances.(2)  But,  in  Maryland,  it  has  been  held,  that 
a  deed  could  not  operate  as  a  release  to  enlarge  the  estate  of  the  grantee, 
because  he  had  no  previous  legal  estate.(3) 

67.  In  New  Hampshire,  the  word  quit  has  been  held  effectual  to  pass 
the  title  of  a  grantor.(4) 

68.  Although  one  who  conveys  by  quit-claim  deed  is  not  responsible 
•  for  defects  of  title,  yet,  where  a  seller  of  land  brings  a  bill  in  equity 

against  the  purchaser  for  specific  performance  of  the  contract,  he  can- 
not prevail;  if  unable  to  make  a  good  title  to  the  land  or  any  undivided 
portion  of  it,  notwithstanding  there  was  no  agreement  to  warrant;  un- 
less the  purchaser  was  expressly  to  take  the  risk  of  title.  But  after 
conveyance,  if  there  were  no  fraud  or  misrepresentation,  such  defect  of 
title  is  no  ground  for  recovering  back  the  price. (5) 

69.  A  confirmation  is  a  conveyance  of  an  estate  or  right  w  esse,  where- 
by a  voidable  estate  is  made  sure  and  unavoidable,  or  where  a  particu- 
lar interest  is  increased.  Thus,  if  tenant  for  life  lease  for  years,  and  die 
during  the  term,  the  reversioner  may  give  the  lessee  for  years  a  deed  of 
confirmation,  and  thereby  render  his  estate  good.  A  confirmation,  ope- 
rating to  increase  an  estate,  is  precisely  similar  to  a  release  by  way  of 
enlargement,  which  has  been  already  explained.  Hence,  it  requires 
privity  of  estate  and  words  of  limitation.  Thus,  in  the  case  above  sup- 
posed, a  coqfirmation  to  the  lessee  for  years,  living  the  tenant  for  life, 
would  be  void  for  want  of  privity. (6) 

70.  The  appropriate,  technical  words  of  a  confirmation  are  ratify,  ap- 
prove and  confirm.  But  give  and  grant  may  have  the  same  effect ;  as, 
for  instance,  in  a  deed  from  a  disseizee  to  the  disseizor.(7) 

71.  If  one  disseized  make  a  deed  of  confirmation  to  the  disseizor,  the 
whole  estate  of  the  former  passes  without  words  of  inheritance,  or  even 
where  the  confirmation  is  expressly  made  for  a  day  or  an  hour. 

72.  If  the  disseizor  have  leased  for  years,  the  disseizee  may  confirm 
the  interest  of  the  lessee  in  part ;  but  this  must  be  done  by  confirming 
the  land  for  a  part  of  the  time,  not  by  first  confirming  the  lease  or  the  es- 
tate of  the  lessee,  and  then  R^Amg  for  a  part  of  the  time,  for  this  is  repug- 
nant to  the  prior  confirmation.  So  the  confirmation  may  be  restricted 
to  apart  of  the  land.  But  a  freehold  estate,  being  one  entire  thing,  can- 
not be  confirrned  in  part.(8) 


(1)  Butterfield  v.  Smith,  11  Illin.  485. 

(2)  Russell  V.  Coffin,  8  Pick.  143  ;  Hastings 
V.  Blue,  &o.,  9,  80  ,  Mass.  Rev.  St.  405 ;  Smith 
V.  Eendell,  19  Conn.  107. 

(3)  Carroll  v.  Norwood.  5  Har.  &  J.  158. 

(4)  Gordon  v.  Haywood,  2  N.  H.  402. 

(5)  Bates  v.  Delavan,  5  Paige,  299. 


(6)  Co.  Lit.  295  b;  Gilb.  Ten.  75;  Lit.  516- 
17  ;  1  Bre.  236 ;  Pauntleroy  v.  Duhn,  3  B. 
Mour.  617  ;  Maher  v.  Hobbs,  2  T.  &  ColL 
317. 

(7)  Lit.  531 ;  Beaumont's  case,  9  Rep.  142  a. 

(8)  Lit.  619-20 ;  Co.  Lit.  297  a. 
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7S.  Where  a  lessor  for  life  confirms  to  the  lessee  his  estatein  the  land, 
to  hold  his  estate  to  him  and  his  heirs,  the  limitation  to  heirs  is  void,  for 
they  cannot  take  an  estate  which  is  merely  for  life.  But  if  he  confirm 
the  estate,  to  have  the  land  to  him  and  his  heirs,  this  passes  the  fee.(l) 

74.  A  confirmation  cannot  strengthen  a  void  esta.te,  but  only  one  that 
is  voidable.  Thus,  where  a  former  deed  is  void  for  uncertainty,  not 
being  duly  located  upon  the  land ;  a  later  one,  confirming  it  and  de- 
scribing the  land  by  metes  and  bounds,  is  no  confirmation. (2) 

75.  But  where  a/eme  covert  pins  with  the  husband  in  a  deed  of  her 
land,  (in  England,)  redelivery  by  her,  after  his  death,  without  re-exe- 
cution or  attestation,  operates  as  a  confirmation. (3) 

76.  A  surrender,  sursum  redditio,  is  a  conveyance  directly  opposite  in 
its  nature  to  a  release;  the  latter  being  the  descent  of  a  greater  estate 
upon  a  less,  or  of  the  reversion  upon  a  particular  estate,  while  the  for- 
mer is  the  falling  of  a  less  estate  into  a  greater,  or  a  particular  estate 
into  the  reversion.  Lord  Coke  defines  a  surrender,  as  a  yielding  up  of 
an  estate  for  life  or  years  to  him  that  hath  an  immediate  estate  in  the  • 
reversion  or  remainder,  wherein  the  estate  for  life  or  years  may  drown 
by  mutual  agreement  between  them. (4) 

77.  A  surrender  imports  a  benefit,  and,  therefore,  by  its  own  opera- 
tion, vests  the  estate  in  the  party  to  whom  it  is  made,  without  his  express 
consent.(5) 

78.  A  surrender  has  the  effect  of  changing  the  former  relation  of 
lessor  and  lessee,  notwithstanding  any  special  agreement  for  its  con- 
tinuance. Thus,  where  the  lessee,  upon  making  a  surrender,  agreed 
that  the  lessor  might  still  recover  the  rent  in  any  mode  authorized  by 
the  lease  ;  held,  no  distress  would  lie  after  such  surrender,  but  the  only 
remedy  was  on  the  contract.(6) 

79.  A  surrender  has  the  effect  of  merging  or  extinguishing  the 
estate,  only  as  between  the  immediate  parties.  It  does  not  affect  es- 
tates previously  created  by  the  surrender.  Thus,  though  tenant  for 
life  surrender,  a  rent-charge  granted  by  him  still  subsist^.  So,  if  he 
have  leased  for  years,  the  lease  continues ;  though  the  rent  is  extin- 
guished. (7) 

80.  The  technical  words  of  a  surrender,  are  surrender  and  yield  up, 
but  other  expressions  are  sufficient ;  as,  for  instance,  those  usually 
appropriated  to  a  release  or  quit-claim  deed.  So,  if  a  lessee  for  life 
lease  to  the  lessor  for  the  life  of  the  former,  this  is  a  surrender.(8) 

81.  At  common  law,  lands  might  be  surrendered  without  deed  or 
livery.  But  things  lying  in  grant  could  not ;  as  a  deed  was  necessary 
to  create  them.  And  even  such  things,  lying  in  grant,  as  were  not 
created  by  deed,  were  subject  to  the  same  rule ;  as,  for  instance,  a 
remainder  for  life  after  a  lease  for  life.  So  an  estate  by  the  curtesy,  or 
in  dower.(9) 

82.  By  the  English  statute  of  frauds,  adopted  or  copied  in  all  the 
States,  no  surrender  is  valid  unless  made  in  writing,  signed  by  the 


(1)  Lit.  524. 

(2)  Co.  Lit.  295  b. ;  Blessing  v.  House,  3 
Grill  &  J.  290.  See  Love  v.  Sljields,  3  Terg. 
405. 

(3)  Goodright  v.  Straphan,  Lofft,  163; 
Goodrif{iit  V.  Straphan,,  Cowp.  2.01. 

(4)  Co.  Lit,  331  b. 


(5)  Thompson  v.  Leaoh,  2  Salk.  618  ;  Show. 
Pari.  Cas.  150. 

(6)  Bain  v.  Clark,  10  John.  424. 

(7)  Touch.  301. 

(8)  Perk.  607  ;  Smith  v.  Mapleback,  1  T. 
E.  441. 

(9)  Co..  Lit.  338  a. 
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party,  or  by  operation  of  law.     It  has  been  held,  that  under  this  pro- 
vision, the  cancelling  of  a  lease  is  no  surrender,  being  merely  symboli- 
cal, like  livery  of  seizin  at  common  law.     But  the  taking  of  a  new  ■ 
lease  is  a  surrender  by  operation  of  law,  being  evidenced  by  writing, 
and  therefore  coming  within  the  spirit  and  intent  of  the  statute.(l)(a) 

83.  As  appears  from  the  definitimof  a  surrender,  given  above,  this 
conveyance  requires  that  the  party  making  it  be  in  possession,  and 
that  the  party  receiving  it  have  a  greater  estate  immediately  in  re- 
mainder or  reversion,  in  which  the  smaller  estate  may  merge.  Thus, 
a  lessee,  who  has  been  ousted,  or  a  widow,  having  a  mere  right  to 
dower,  cannot  surrender.  So,  a  lease,  made  to  commence  in  futwro, 
cannot  be  surrendered,  for  the  lessor  has  no  reversion,  and  the  lessee 
no  possession. (2) 

84.  A  surrender  also  requires  'privity  of  estate  between  the  parties. 
Thus,  an  under-lessee  cannot  surrender  to  the  lessor.  But  if  A  lease  to 
B  for  20  years,  and  B  to  C  for  10,  and  B  and  C  join  in  a  surrender  to 
A ;  this  is  good  in  law,  for  the  surrender  of  B  is  construed  to  precede 
that  of  C,  so  th'.it  the  latter  takes  effect.(3) 

85.  An  estate  at  will  cannot  be  surrendered?  being  determinable  at 
the  will  of  either  party,  and  the  formality  of  a  surrender  being  there- 
fore unnecessary.(4) 

86.  Though  formerly  doubted,  it  is  now  settled,  that  tenant  for  years 
may  surrender  to  the  reversioner  for  years :  and  the  doctrine  has  been 
pursued  into  many  nice  and  somewhat  singular  details.  Thus,  it  is  '| 
held  to  be  immaterial,  whether  the  reversioner  has  a  longer  or  shorter 
term  than  the  tenant.  For  instance,  if  A,  lessee  for  20  years,  lease  to 
B  for  10  years,  and  then  assign  his  reversion  to  C  for  one  year,  B  may 
surrender  to  C,  and  B's  whole  interest  will  be  thereby  extinguisbed. 
So  if  A  lease  to  B  for  10  years,  and  then  assign  his  reversion  to  C  for 
one  year,  and  C  grant  his  interest  to  B,  this  is  a  surrender,  in  law,  of 
B's  entire  term,  amounting  to  a  new  lease.  In  both  these  cases,  C  gains 
nothing  by  the  surrender  from  B,  whether  actual,  or  by  operation  of 
law  ;  but  the  effect  of  it  is,  to  change  the  reversion  of  A  from  an  ex- 
pectancy upon  a  lease  for  10  years,  to  an  expectancy  upon  a  lease  for 
one  year.  So  if  A,  a  lessee  for  20  years,  lease  to  B  for  10  years,  and 
then  assign  his  reversion  to  C  for  K)  years,  B  may  surrender  to  C,  and 
thereby  entitle  him  to  possession  for  the  remainder  of  the  ten  years.(5) 

87.  A  being  the  tenant  of  B,  and  C  of  D,  A  and  C  agree  to  exchange 
their  lands,  and  each  to  take  the  place  of  the  other  as  lessee.  They  ac- 
cordingly entered,  each  upon  the  other's  premises,  and  communicated 
the  arrangement  to  E,  who  was  the  common  agent  of  B  and  D,  and  E 
assented  to  it.  Held,  this  was  evidence  to  a  jury  of  a  surrender  of  A's 
interest  to  B.(6) 


(1)  Parmer  v.  Rogers,  2  Wils.  27  ;  Magen- 
nis  V.  Maoullogh,  GilK  R.  236  ;  Roe  v.  Arch- 
bishop, &0t  6  B.  86. 

(2)  4  Cruise,  79  ;  Perk.  599-600. 

(3)  Paramour  v.  Tardley,  Plow.  641. 

(4)  Sweeper  v.  Randal,  Cro.  Eliz.  156 ; 
The  King  v.  Kemp,  12  Mod.  79. 


(6)  Hughes  V.  Robotham,  Cro.  Eliz.  302 ; 
Hughes  V.  Robotham,  Poph.  31 ;  Bac.  Abr. 
Lease,  s.  2. 

(6)  Bees  v.  ■Williams,  2  Cromp.  Mees.  A  R. 
581;  ITyr.  &.G.  23. 


(a)  Leases  are  usually  made  by  indenture,  and  are  therefore  signed  by  the  lessee. 
Whether  a  lease  by  deed-poll,  signed  only  by  the  lessor,  would  come  within  the  same  priu- 
eiple,  is,  perhaps,  doubtful. 

VoT.-  TT  "■• 
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88.  An  assignment  is  a  mode  of  conveyance  applicable  to  any  estate 
in  lands  whatever ;  but  the  term  is  usually  employed  to  express  the 
transfer  of  a  leasehold  interest.  We  have,  therefore,  been  led, to  con- 
sider the  subject  to  some  extent  in  the  former  volume,  under  the  title 
of  Estate  for  Years.     (Vol.  I.,  ch.  14.) 

89.  Where  a  lessee  agrees  with  a  third  person,  that  the  latter  shall 
have  the  land  for  the  remainder  of  his  term,  paying  to  him,  the  lessee, 
the  same  rent  which  is  reserved  on  the  lease,  this  is  an  under-lease,  not 
an  assignment.(l) 

90.  The  technical  words  appropriated  to  an  assignment,  are  assign, 
transfer,  and  set  over ;  but  any  others,  which  express  the  parties'  inten- 
tion to  rnake  and  receive  an  entire  transfer,  are  sufficient — as,  for  in- 
stance, give,  grant,  bargain  and  sell{2){a) 

91.  Every  estate  in  lands  and  tenements,  and  every  present  and  cer- 
tain estate  or  interest  in  incorporeal  hereditaments,  may  be  assigned. 
So  any  interest  which  is  vested  in  prcesenti,  though  to  take  effect  in 
futuro,  as,  for  instance,  a  future  term  lor  years.  A  mere  right  of  entry, 
however,  as  will  be  more  particularly  seen  hereafter,(6)  is  not  assign- 
able—as, for  instance,  ihe  right  of  one  disseized.  With  regard  to  the 
assignment  of  contingent  interests,  and  of  powers,  the  former  has  been 
already,  and  the  latter  will  be  considered,  under  the  titles  pertaining  to 
those  subjects.(3)(c) 

92.  A  defeasance  is  defined  as  "  a  collateral  deed,  made  at  the  same 
time  with  a  feoffment  or  grant,  containing  certain  conditions,  upon  per- 
formance of  which  the  estate  thereby  created  may  be  defeated."  It 
differs  from  a  condition  in  nothing,  but  that  the  latter  makes  a  part  of 
the  conveyance  itself,  while  the  former  constitutes  a  separate  instru- 
mept.  It  has  been  already  stated,  (Vol.  I.,  ch.  27)  that,  by  the  common 
law,  a  condition  of  defeasance  can  be  annexed  to  a  conveyance  of  lands 
only  at  the  time  it  is  made,  not  afterwards.  The  nature  and  requisites 
of  a  defeasance,  as  converting  an  absolute  deed  into  a  mortgage,  have 
also  been  considered  under  that  extensive  tit]e.(4:)    (Vol.  I.,  ch.  29.) 


(1)  Poultney  v.    Holmes,  Stra.  405;  Pal- 
mer V.  Edwards,  Doug.  187  n. 

(2)  4  Cruise,  81. 


(3)  Perk.  91 ;  Co.  Lit.  46  b. 

(4)  4  Cruise,  82;  Co.  Lit.  236  b,  23t  a; 
Touch.  397. 


(a)  So  the  words  "mortgage,  assign,  and  transfer,"  in  a  deed,  will  pass  the  legal  estate. 
Gamhril  v.  Doe,  8  Blackf.  140. 
(fe)  See  Maintenance. 
(c)  See  Remainder,  Powers. 
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CHAPTER  LXXXII. 

FORMS  AND  KINDS  OF  DEEDS.     DEEDS  UNDER  THE  STATUTE  OF  USES. 


1.  Uses  and  trusts,  conveyances  which 
create. 

3.  Bargain  and  sale,  nature  and  history 
of;  whether  a  contract,  or  a  convey- 
ance. 

8.  "Words  necessary  to. 

9.  "Who  may  convey  by. 
10.  What  may  be  conveyed. 

12.  Conveyance  in  futwro. 

13.  Consideration. 

19.  liurolment. 

20.  Covenant  to  stand  seized,   Ac,   nature 

of,   and   words   necessary  to  create ; 


other  conveyances,  when  construed  as 

such. 
3T.  Who  may  convey  by. 
38.  Consideration. 

52.  Operation  and  effect  of 

53.  Rent  created  by. 

54.  When  void. 

55.  Bargain  and  sale,    &c.,   pass   only   the 

grantor's  estate. 

56.  Use  upon  a  use. 

57.  Lease  and  release. 

65.  Conveyances  to  uses,  changing  the  pos- 
session. 


1.  The  general  subject  of  Uses  and  Trusts  has  been  considered  in 
the  former  volume  of  this  work.  In  connection  with  other  modifica- 
tions of  the  law  of  real  property,  the  introduction  of  uses  and  trusts 
gave  rise  to  corresponding  new  forms  of  conveyance,  the  consideration 
of  which  was  more  properly  postponed  to  the  present  title,  of  Deed. 

2.  In  England  there  are  two  classes  of  conveyances,  which  derive 
their  operation  from  the  statute  of  uses.  The  first  class  consists  of 
those  which  create  a  use  alone,  without  any  transmutation  of  possession 
under  the  common  law.  The  second  class  consists  of  those  convey- 
ances, which  transfer  the  land  as  by  a  common  law  assurance,  and  in 
addition  thereto  raise  or  declare  a  use  upon  the  legal  estate  vested-  in 
the  grantee.  To  the  former  class  belong  a  bargain  and  sale,  and  a  cove- 
naut  to  stand  seized  to  tises  ;  to  the  latter,  a  feoffment  and  a  fine  made  to 
one  person  to  the  use  of  another.(l) 

3.  A  bargain  and  sale,  under  the  English  law,  is  a  contract,  whereby 
a  person  conveys  his  lands  to  another,  for  a  pecuniary  consideration,  in  " 
consequence  of  which  a  use  arises  to  the  bargainee.     It  is  the  mode  of 
conveyance  most  prevalent  in  the  United  States,  and  gives  a  seizin  to 
the  bargainee,  without  entry  or  pernancy  of  the  profits.(2) 

4.  A  ba-rgain  and  sale,  as  above  stated,  was  originally  a  contract  for 
the  conveyance  of  land,  for  a  valuable  consideration.  Before  the 
statute  of  uses,  a  bargain  and  sale  of  land,  for  pecuniary  consideration, 
raised  a  use  in  favor  of  the  bargainee.  No  deed  was  necessary. (a) 
Since  the  statute,  such  use  is  executed,  and  becomes  a  legal  estate.  The 
bargain  becomes  a  sale,  and  complete  transfer  of  the  title.  Hence,  where 
a  deed  has  all  the  requisites  and  the  form  of  an  absolute  conveyance, 
by  way  of  bargain  and  sale  in  prcesenti,  a  pecuniary  consideration  being 
paid  or  secured,  although  it  also  contains  a  covenant  to  make  a  patent, 


(1)  Durant  v.  Ritchie,  i  Mas.  65-6 ;  Mar- 
shall V.  Fisk,  6  Mass.  24;  Cox  v.  Edwards, 
14,  491 ;  Thatcher  v.  Omans,  3  Pick.  532. 


(2)  4   Cruise,   89;    2  Inst.  6Y1;   4  Kent, 
495;  Goodwin  v.  Hubbard.  15  Mass.  214. 


(o)  Under  the  statute  of  uses,  a  oonv-eyanoe  of  land,  as,-  for  instance,  a  bargain  and  sale, 
must  be  under  seal.     Underwood  v.  Campbell,  14  N.  H.  393. 
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such   covenant   shall  be   construed   to   mean,  that  the  grantor  will 
procure  a  patent  to  be  made  to  the  grantee  by  the  State.(l) 

5.  But,  in  New  York,  where  a  deed  was  made  in  this  form,  and  the 
consideration  not  paid  or  secured,  and  the  grantee  covenanted,  in  con- 
sideration that  the  grantor  should  make  him  a  good  and  sufficient  deed 
by  a  certain  day,  to  assign  to  him  certain  lands  ;  upon  the  grounds,  that 
the  instrument  was  in  form  executory,  and  that  the  bargain  and  sale 
was  not  at  that  time  in  use  to  pass  lands,  being  supposed  to  require 
enrolment ;  thei  deed  was  held  not  to  pass  the  land.(2) 

6.  So  where,  by  articles  of  agreement  for  the  sale  of  lands,  it  was- 
agreed  that  upon  a  future  payment  of  money,  the  vendee  should  receive 
a  deed,  though  the  words  "do  grant,  bargain  and  sell"  were  also 
used,  and  bonds  given  for  the  price ;  the  estate  did  not  pass.(3) 

7.  So,  where  an  instrument,  providing  for  the  sale  of  lands,  contained 
the  words  "  do  sell  and  deliver,"  and  some  kind  of  possession  was 
given ;  but  provision  was  also  made  for  future,  executory  acts,  as  the 
making  of  a  conveyance,  payment  of  money,  &c.,  and  no  words  of  in- 
heritance were  used ;  held,  the  estate  did  not  pass.(4)(ffl) 

8.  The  technical  words  appropriated  to  this  species  of  conveyance 
are  bargain  and  sell ;  but  any  others,  which  before  the  statute  would 
have  raised  a  use,  are  sufficient.  As  where  one  aliens  and  grants  to 
another,  for  pecuniary  consideration,  by  deed  indented  and  enrolled  j 
or  where  one  covenants,  for  money,  to  stand  seized  to  the  use  of  his' 
son,  by  deed  enrolled.  It  is  said,  nothing  can  be  more  liberal  than  the 
rules  of  law,  as  to  the  words  requisite  to  create  a  bargain  and  sale. 
There  must  be  a  valuable  consideration,  and  then  any  words,  that  will 
raise  a  use,  are  sufiicient.(5) 

9.  As  a  bargain  and  sale  passes  only  a  use,  no  one  can  convey  by 
this  method,  who  is  inca-pable  of  being  seized  to  uses.(6) 

10.  Any  vested  estate  may  pass  by  bargain  and  sale  j  including 
reversions,  remainders,  and  other  incorporeal  hereditaments.  But 
such  hereditaments  must  be  in  actual  existence  at  the  time.  Thus,  a 
new  right  of  way  over  land  cannot  be  created  by  this  form  of  convey 
ance.  It  is  doubted,  whether  mere  equitable  estates  can  pass  by  bar- 
gain and  sale.(7) 

11.  An  estate  less  than  freehold  may  pass  by  bargain  and  sale,  pro- 
vided the  bargainor  has  a  freehold.     But  if  he  has  a  mere  term,  it  is 


(1) Thatcher !).  Omans,  3  Pick.  529;  French 
v.  French,  3  N".  H.  260  j  Durant  v  Ritchie,  4 
Mas.  66 ;  Sharington  v.  SlTotton,  Plow.  303 ; 
Edward,  &c.,  case,  8  Rep.  94  a ;  4  Kent,  495  ; 
"West  V.  Biscoe,  6  Har.  &  J.  465 ;  Lessee,  &c. 
V.  Bueher,  3  "Wash,  Cir.  316. 

(2)  Jackson  v.  Myers,  3  John.  388. 

(3)  Sherman  v.  Dill,  4  Teates,  295. 

(4)  Campbell?).  Sproat,  1  Teates,  328.  (See 
Jackson  v.  Hoesen,  4  Cow.  325.) 


(5)  2  Inst,  en  ;  Fox's  case,  8  Rep.  93,  94  a; 
Grey  v.  Edwards,  4  Leon.  110  ;  Co.  Lit.  49  a ; 
4  Kent,  495  ;  Jackson  v.  Fish,  10  John.  456- 
1,  505 ;   3  N.  H.  261. 

(6)  4  Cruise,  90;  Jackson  v.  Burohin,  14 
John.  126. 

(7)  4  Cruise,  90-1  ;  Taylor  v.  Tale,  Cro. 
Eliz.  166;  Beaudely  «.  Brook,  Cro.Jac.  189; 
HoUingsworth  v.  M'Donald,  2  Har.  &  J.  230. 


(a)  By  a  sealed  instrument,  in  eonaideratiou  of  $600,  A  "grants,  bargains,  sells,  assigns 
and  Bets  over"  to  B,  all  the  estate  inherited  from  his  father,  "to  hold,  &c.,  forever."  "B 
now  pays  $55  on  account  and  in  part  of  the  consideration,  and  engages  to  pay  the  rest  wpon 
execution  of  a  more  formal  assignment,'"  which  A  agrees  to  make  at  a  certain  time  and  place. 
The  instrument  was  acknowledged  by  B,  and  recorded.  Held,  not  a  conveyance.  Dawson 
V.  M'aUl,  4  Whar.  230. 
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otherwise,  because  his  estate  is  not  such  as  enables  him  to  be  seized  to 
a  use.(l) 

12.  In  New  York,  the  question  has  arisen  in  several  eases,  whether 
a  bargain  and  sale,  to  take  effect  infuturo,  is  valid. (a)  In  some  of  them, 
it  seems  to  have  Iseen  taken  for  granted,  or  expressly  decided,  that  it 
is  not,  unless  the  circumstances  authorize  its  being  construed  as  a 
covenant  to  stand  seized.  But  a  late  case  has  established  the  contrary 
doctrine.  It  is  said,  that  this  form  of  conveyance  operates  under  the 
statute  of  uses  alone,  and  that  future  limitations  of  uses  have  always 
been  allowed ;  the  future  use,  in  the  ease  supposed,  arising  out  of,  and 
being  supported  by,  the  seizin  of  the  bargainor.  Originally,' (as  has 
been  seen,)  a  bargain  and  sale  was  a  mere  contract  or  covenant-  The 
title  oi covenant  to  sitand  seized  was  exclusively  applied  to  cases  of  a  good 
consideration,  only  because  the  want  of  any  pecuniary  price  precluded 
the  notion  of  a  sale.  But,  substantially,  both  these  forms  of  conveyance 
stood  on  the  same  ground.  The  first  distinction  between  them  was 
made  by  the  statute  of  enrolments.  Chancellor  Walworth  cites  the 
■opinions  of  many  late  elementary  writers,  to  show  that  a  bargain  and 
sale  may  take  effect  in  futuro.{2)(b) 

13.  A  bargain  and  sale,  as  appears  from  the  definition  already  given, 
requires  a  consideration,  without  which  a  use  cannot  arise ;  and,  as  the 
name  imports,  this  consideration  must  be  pecuniary.  But,  as  betwfn 
the  parties,  it  is  sufficient  that  a  consideration  is  expressed  ;  no  aver- 
ment lies  to  the  contrary.  It  is  not  necessary  that  the  precisb  amount 
of  the  consideration  should  be  mentioned  in  the  deed.  And  where  the 
conveyance  is  made  to  several  persons,  the  estate  passes  to  them  all, 
though  one  only  is  stated  to  have  paid  the  consideration.  So  the  con- 
sideration may  be  proved  by  parol  evidence,  though  not  expressed  in 
the  deed.  So  the  consideration  of  advancement  to  the  daughter  of  the 
bargainor  may  be  shown,  in  addition  to  a  pecuniary  consideration,  ex- 
pressed.(3)(c) 


(1)  4  Cruise,  91. 

(2)  Jaokaon  ».  Dunabagh,  1  John.  Cas.  9i; 
Jackson  v.  Swart,  20  John.  87;  Rogers  v. 
Eagle,  kc,  9  Wend.  611 ;  Barnes  on  R.  P. 
246;  Burton,  45,  nl.  145;  Cornish,  Puroh. 
Deeds.  35  ;  4  Kent^  298.  (See  Roe  v.  Tran- 
mer,  2  "VVils.  16;  2  Keny.  239;  Green  v. 
Thomas,  2  Pairf.  318.) 

(3)  Moore  v.  West,  4  Binn.  1;  3  Prest. 
Abs.  13,  23;  Shep.  Touch.  222;   U.  S.  Bank 


V.  Housman,  6  Paige,  536 ;  Mildmay's  case, 

1  Rep.  176  a;  Pisher  v.  Smith,  Moo.  569; 
Jackson  v.  Sebring,  16  John.  515  ;  Jackson  v. 
Delancey,  4  Cow.  427  ;  Porter's  case,  1  Rep. 
24  a;  Sutton,  &c.,  10  lb.  34  a;  2  Inst.  672; 
White  V.  Weeks,  1  Penns.  485  ;  Hayden  v. 
Mentzer,  10  S.  &  R.  329  ;   G-oodell  v.  Pierce, 

2  Hill.  659 ;  Okeson  v.  Patterson,  1  W.  & 
Serg.  395  ;  Corwin  v.  Corwin,  9  Barb.  219. 


(a)  In  the  same  State,  a  deed,  invalid  as  a  lease  and  release,  or  covenant  to  stand 
seized,  for  want  of  the  proper  consideration,  though  the  words  used  are  "remise,  release  and 
<iuit-claim,"  is  valid  as  a  bargain  and  sale,  if  it  expresses  a  pecuniary  consideration,  and 
evidently  intends  to  convey  in  proesenti  all  the  grantor's  estate.  Lynch  v.  Livingston,  8 
Barb.  463. 

(6)  It  will  be  seen  hereafter,  (sea  48,)  that  a  contrary  doctrine  is  adopted  in  Massachusetts. 
In  Maine,  a  bargain  and  sale  in  fee,  to  take  effect  in  futwro,  is  void.  Otherwise,  however, 
where  a  different  intent  appears,  which  can  be  effectuated  consistently  with  the  rules  of 
law.     Harden  v.  Chase,  32  Maine,  329. 

A  deed,  showing  that  the  bargainor  lives  on  the  land,  and  reserving  "  the  use,  occupation 
and  control  of  it,  during  the  lives  of  the  grantor  and  his  wife,  for  their  support  and  main- 
tenance,'" shows  an  intent  that  the  reservation  should  be  a  restricted  and  qualified  one,  ex- 
tending only  to  their  necessary  support  and  maintenance ;  and  is  not  therefore  void,  as 
-creating  a  fee  CT/iifero.     lb. 

(c)  In  Pennsylvania,  it  is  held,  that  »•  use  may  be  created  by  a  recorded  deed,  without 
xxslJ  consideration  ezpressed,     Sorae-uo  v.  Woods-  4  w  4  garg.  192.    If  the  deed  shows  a 


326 


POEMS  AND  KINDS  OF  DEEDS. 


[CHAP.  IXXXII. 


14.  The  pecuniary  consideration,  it  seems,  must  be  actual  payment 
o  money  ;  a  mere  obligation  to  pay  it  is  insufficient.  Ttius,  where  a 
bargain  and  sale,  reciting  that  the  bargainee  had  become  bound  for  the 
bargainor  in  a  bond  and  recognizance,  for  divers  good  causes  and  con- 
siderations, conveyed  the  land  to  the  former  ;  on  proof  that  no  money 
was  paid,  held,  the  deed  was  void.  So,  natural  affection  for  a  daugh- 
ter, her  promotion  in  marriage,  and  the  increase  of  her  portion,  are  not 
a  sufficient  consideration.  So  also,  the  payment  of  the  bargainor's 
debts  by  the  bargainee  is  no  sufficient  consideration,  where  it  is  to  come 
out  of  the  profits  of  the  lands  conveyed,  for  in  such  case  no  considera- 
tion comes  from  the  bargainee.  So  a  consideration  of  other  land  is  in- 
sufficient.(l) 

15.  Where  the  grantor  of  an  estate  was  an  old  and  very  intemperate 
man,  and  the  only  pecuniary  consideration  of  the  deed  was  a  condition 
to  be  performed  after  the  grantor's  death,  and  the  grantee  was  bound 
by  no  covenant  to  perform  the  conditions;  held,  although  he  took  pos- 
session, (agreeing  to  pay  rent,)  this  raised  no  binding  implied  contract ; 
and  the  deed  was  void.  (Both  upon  the  grounds,  it  seems,  of  want  of 
consideration,  and  that  the  deed  was  in  futuro.){2)(a) 

16.  But  in  a  subsequent  case,  arising  upon  the  same  deed,  in  relation 
to  a  particular  portion  of  the  premises  conveyed,  the  following  addi- 
tional clause  was  relied  upon — "  And  the  said  B  is  to  occupy  and  be 
in  possession  of  my  house,  situate,  &c.,  for  which  he  is  to  allow  me  £60 
a  year,  during  my  natural  life."  Another  clause  provided,  that  after 
the  grantor's  death,  the  grantee  and  his  heirs  should  hold  and  enjoy, 
&c.,  and  dispose  thereof,  &c.  Held,  this  was  a  good  conveyance  of  the 
house  for  the  grantor's  life,  subject  to  rent,  with  a  remainder  to  the 
grantee  in  fee  without  rent;  or  the  deed  operated  as  a  bargain  and  sale, 
to  take  effect  i?i  futuro,  the  reservation  of  £60  being  a  sufficient  con- 
sideration.(3) 

17.  At  common  law,  no  rent  could  be  reserved  upon  a  bargain  and 
sale  ;  because  this  created  in  the  bargainee  only  a  use,  which  was  not 
subject  to  distress.  But  it  is  otherwise  since  the  statute  of  uses ;  and  a 
rent,  reserved  by  this  mode  of  conveyance,  now  constitutes  a  sufficient 
pecuniary  consideration  to  render  it  valid,  even  where  the  reservation 
is  by  deed-poll,  provided  the  bargainee  takes  possession,  for  he  thereby 
subjects  himself  to  an  action  of  assumpsit  for  its  recovery. (4) 

(1>  "Ward  V.  Lambert,  Cro.  Bliz.  394;  Os- 
bora  V.  Churchman,  Cro.  Jac.  12'7 ;  Crossing 
■V.  Scudamore,  1  Vent.  131 ;  LordPaget's  case, 
1  Leon.  194;  Cheney  v.  Walking,  1  Har.  & 
J.  527  ;  Jackson  v.  Hampton,  8  Ired.  457. 

(2)  Jackson  v.  Delancey,  4  Cow.  427 ; 
Jackson  v.  Florence,  16  John.  47 ;  West  v. 
Biscoe,  6  Har.  &.  J.  460. 


(3)  Rogers  v.  Eagle,  &c.,  9  Wend.  611. 
(See  2  Pairf.  318.) 

(4)  10  Co.  34  a;  Co.  Lit.  144  a;  Corn,  on 
Puroh.  Deeds,  16 ;  Wykes  v.  Tyllard,  Cro. 
Eliz.  595 ;  Rogers  v.  Eagle,  &c.,  9  Wend. 
618-9,  631;  Sugd.  123. 


consideration  both  of  money  and  blood,  a.  bargain  and  sale  will  be  construed  by  equity 
into  a  covenant  to  stand  seized.  lb.  An  unrecorded  deed  from  a  grandfather  to  hia 
daughter  and  son-in-law,  upon  a  consideration  paid  by  them,  and  in  trust  for  their  children 
in  fee,  creates  a  use  or  trust  for  the  children  then  liring.    lb. 

(a)  In  a  later  case,  however,  it  is  said  to  be  abundantly  settled,  that  a  deed  of  bargain  and 
sale,  founded  on  a  pecuniary  consideration,  to  take  effect  in  futxuro,  is  valid.  Jackson  v. 
MoKenny,  3  Wend.  235.  It  is  added,  that  such  deed  is  effectual  as  a  covenant  to  stand  seized. 
The  marginal  note  is,  "  the  deed,  being  founded  on  a  pecunia/ry  consideration,  might  take  effec4 
infutiuro."  Some  obscurity  arises  from  the  tact,  that  the  deed  is  spoken  of  as  effectual, 
rather  in  consequence,  than  in  spite,  of  the  pecuniary  consideration.    (See  sees.  13,  22.) 
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18.  It  is  said,  the  consideration  of  a  bargain  and  sale  has  become 
purely  technical.  A  penny,  a  peppercorn,  or  red  rose,  is  sufficient. 
Hence,  where  it  is  a  rent,  the  time  for  which  it  is  reserved  is  imma- 
terial.(l) 

19.  To  check  the  multiplication  of  secret  conveyances,  by  means  of 
a  bargain  and  sale,  after  the  statute  of  uses,  another  act,  (27  Hen  VIII, 
ch.  16,)  was  soon  passed,  requiring  this  conveyance  to  be  made  by  deed, 
indented  and  publicly  enrolled,  or  recorded.  This  act  did  not  extend 
to  deeds  which  could  operate  otherwise  than  as  a  bargain  and  sale  ;  such 
as  a  feoffment,  release,  or  covenant  to  stand  seized ;  although,  if  enrolled, 
they  might  also  operate  in  this  way.  Nor  did  it  apply  to  estates  for 
years.(2) 

20.  Another  conveyance,  operating  by  the  statute  of  uses,  and  the 
only  one,  known  to  American  law,  which  operates  directly  and  solely 
in  this  way,  is  a  covenant  to  stand  seized  to  uses.{a)  It  is  said,  that,  for- 
merly, if  one  person  covenanted  for  himself  and  his  heirs,  that  for  a 
certain  consideration  another  should  have  his  land;  though  the  land 
did  not  pass  for  want  of  livery,  yet  the  covenantee  gained  the  use;  and 
that  a  use  thus  acquired  is  now  executed  by  the  statute  of  uses.  It 
would  seem,  however,  that  a  mere  covenant  to  convey  cannot,  in  this 
country,  operate  to  transfer  the  estate,  but  is  only  &personal  contract,  to 
be  specifically  enforced  in  equity,  or  made  a  foundation  for  damages  at 
Iaw.(3) 

21.  A  covenant  to  stand  seized  to  uses  is  ordinarily  created  by  these 
precise  words ;  though  other  words  of  conveyance,  not  of  mere  con- 
tract, may  have  the  same  effect,  if  conformable  to  the  intention  of  the 
parties.  Thus,  the  words  "  bargain  and  sell"  have  been  held  sufficient 
to  create  a  covenant  to  stand  seized. (4) 

22.  It  is  said,  the  four  circumstances  necessary  to  a  covenant  to  stand 
seized  are :  1.  A  sufficient  an'd  proper  consideration,  Uood  or  marriage 
being  the  most  common  and  suitable  one ;  2.  A  deed;  3.  Seizin  in  fee  ; 
4.  Apt  words  to  convey,  such  as  grant,  which  creates  a  covenant,  and 
raises  a  use.(5) 

23.  A  settlement  was  made  substantially  as  follows :  "  If  I  have  no 
issue,  and  in  case  I  die  without  lawful  issue,  I  give,  grant  and  confirm 
my  land  to  A,  to  have  and  to  hold  to  my  use  for  life,  then  to  the  use 
of  A  in  tail" — remainders  over.  Held,  a  good  covenant  to  stand 
seized. (6) 

23  a.  Deed,  as  follows :  "  I,  &c.,  for  and  in  consideration  of  the  love 


(1)  Barker  v.  Keate,  Free.  250 ;  2  Tentr. 
35. 

(2)  Eofrers  v.  Eagle,  &o,  9  Wend.  627 ;  4 
Cruise,  92-3  ;  2  last.  671-2  ;  Pidgew.  Tyler, 
4  Mass.  543. 

(3)  4  Cruise,  97  ;  Sharington  v.  Strotton, 
Plowd,  301-3;  Blithman's  case,  Dyer,  55  a  ; 
Doe  V.  Woodroffe,  10  Mees.  &  W.  608. 


(4)  Lade  v.  Baker,  2  Ventr.  150;  Doe  ». 
Salkeld,  Willes,  676;  Crossing  t;.  Scudamore, 
1  Tent.  137  ;  1  Mod.  175  ;  French  v.  French, 
3  N  H.  261. 

(5)  Tanhorn  v.  Harrison,  1  Dall.  138  ;  Un- 
derwood V.  Campbell,  14  N.  H.  393. 

(6)  Harrison  v.  Austin,  3  Mod.  237. 


{a)  It  is  said,  this  is  no  longer  in  use  in  England,  (4  Kent,  492  ;)  and  intimated,  that  it  ia 
abolished  in  New  York,  as  the  statute  of  uses  is  there  abolished,  and  no  mention  made  in 
the  Revised  Statutes  of  this  conveyance.  lb.  So,  also,  the  hwgain  and  sale  Is  said  to  be 
out  of  use  in  England,  chiefly  for  the  reason,  applicable  alike  to  the  covenant  to  stand  seized, 
that  it  is  not  adapted  to  settlements,  because  a  consideration  is  necessary;  nor,  for  the  same 
reaBon,  to  persons  not  in  esse.    lb.  496.  , 
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which  I  do  bear  towards  my  son,  &c.,  give,  grant  unto,  &c.,  all  and 
singular,  &c.,  and  that  said,  &c.,  is  to  take  possession  of  the  same  at 
Michaelmas  day  next.  I  have  herewith  delived  him,  &c.,  all  and  singu- 
lar, the  dwelling-house,  &c.,  absolutely  at  Michaelmas  day  next,  with- 
out any  further  condition  respecting  the  property."  Held,  a  covenant 
to  stand  seized. (1) 

24.  A,  in  consideration  of  his  marriage  with  B,  gave,  granted,  en- 
feoffed, aliened  and  confirmed  lands  to  B  and  0  for  life,  remainder  to 
the  heirs  of  the  body  of  B  by  A,  and  covenanted  that  the  lands  should 
remain  to  these  uses"  Held,  the  deed  was  valid  as  a  covenant  to  stand 
seized.(2) 

25.  So,  where  A  conveyed  to  B,  his  son,  his  heirs  and  assigns,  to 
have'and  to  hold  after  the  death  of  A,  and  covena.nted  that,  after  hia 
death,  B  and  his  heirs  should  have  the  land ;  held,  though  void  as  a 
grant,  being  to  commence  infuturo,  it  was  good  as  a  covenant  to  stand 
seized. (3) 

26.  So,  where  one  conveyed  in  juturo  to  his  grandson — a  valuable 
consideration  being  expressed — on  condition  of  his  doing  certain  acts 
after  the  commencement  of  his  estate  ;  held,  a  covenant  to  stand  seized 
to  the  grantor's  use  till  the  estate  commenced,  and  that  the  grantee  then 
became  seized,  conditionally,  without  entry, (4) 

27.  The  same  principle  has  been  applied,  where  a  deed  was  given  by 
a  father  to  his  son,  and  the  grantor  at  the  same  time  took  back  an  in- 
strument to  secure  himself  a  life  estate.  The  whole  was  treated  as  one 
transaction.  It  was  also  held,  that  though  the  two  instruments  should 
be  considered  as  distinct,  the  result  must  be  the  same  ;  thaffrom  the  rela- 
tionship of  the  parties  the  consideration  of  blood  might  be  averred^ . 
and  the  conveyance  for  life  operate  as  a  covenant  to  stand  seized. (5) 

28.  So  in  New  Hampshire  it  has  been  held,  that  the  statute,  pro- 
viding that  all  conveyances,  &c.,  signed,  &c.,  and  recorded,  and  signedhy 
two  witnesses,  shall  be  valid  to  pass  lands,  without  any  other  act  or  cere- 
mony, was  designed  merely  to  free  the  people  from  the  ceremony  of 
livery  and  seizin,  in  feojfments,  and  does  not  apply  to  conveyances  to  uses, 
for  which  no  livery  was  previously  requisite ;  and  therefore  that  a  deed 
between  father  and  son  may  take  effect  as  a  covenant  to  stand  seized, 
though  not  attested  by  two  witnesses.(6)(a) 

29.  So  where  a  mother  conveyed  to  two  sons  in  fee,  taking  back  a 
sealed  instrument  from  one  of  them,  declaring  the  intention  to  be,  that 
she  should  hold  and  enjoy  the  land,  and  receive  the  rents,  &c.,  for  life, 
and  covenanting  to  abide  by  such  agreement ;  held,  the  two  writings 
were  parts  of  one  contract,  and  might  operate  as  a  covenant  to  stand 
seized,  and  that  the  mother  took  a  life  estate.(7) 

30.  A  grantor,  in  consideration  of  $3,000,  gave,  granted,  sold  and 


(1)  starling  v.  Prince,  5  Eng.  L.  &  Equ.  428. 

(2)  Doe  V.  Simpson,  2  Wils.  22;  Doe  v.  Sal- 
keld,  Willes,  673. 

(3)  Wallis  V.   Wallis,  4  Mass.  136.     See 
Slater  v.  Dudley,  8  Pick.  373. 

(4)  Parker  I).  Nichols,  7  Pick.  Ill;  ("Wade 


V.  Merwin,  11  Pick.  280 ;  King  v.  Barns,  13, 
24.) 

(5)  French  v.  French,  3  N.  H.  258-9 ;   3 
Wend.  233. 

(6)  French  v.  French,  3  N.  H.  234;  (Cox  v. 
Edwards,  14  Mass.  491.) 

(7)  Jackson  ».  McKenny,  3  Vend.  233. 


(a)  The  same  principle  has  been  settled  as  to  a  bargain  and  sale,  where  a  pecuniary  con- 
sideration is  expressed.    Pritohard  v.  Brown,  4  N.  H.  405. 
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conveyed  certain  land,  saving  and  reserving  the  right  to  use,  occupy 
and  enjoy  it,  during  his  natural  life,  free  of  all  rent  and  charge  what- 
ever and  all  molestation  in  the  same.  The  grantee  had  married  the 
grantor's  daughter,  but  she  had  died,  leaving  children,  who  were  alive. 
Held,  the  relationship  between  the  grantor  and  his  grandchildren  might 
be  proved  as  the  consideration  of  the  deed,  though  a  different  one  was 
expressed  ;  and  that  it  was  sufficient  to  sustain  the  deed  as  a  covenant 
to  stand  seized,  though  void  as  a  feoffment,  or  bargain  and  sale.(l) 

31.  Deed  from  a  father  to  his  daughter,  purporting  to  be  for  a  pecu- 
niary consideration,  and  to  convey  the  fee-simple  of  certain  land,  but 
reserving  the  use  and  improvement  to  him  for  life.  Held,  though 
void  as  a  bargain  and  sale,  it  was  a  good  covenant  to  stand  seized,  the 
law  presuming  a  consideration  of  blood;  and  that  the  daughter  took, 
not  a  springing  use,  but  a  vested  remain  der.(2) 

32.  In  Virginia,  it  has  been  held,  that  a  deed  defective  as  a  feoffment, 
for  want  of  livery,  may  take  effect  as  a  covenant  to  stand  seized ;  and 
that  after  such  deed,  the  grantor  cannot,  by  a  deed  to  a  third  person, 
convert  his  own  possession  into  a  possession  adverse  to  the  first 
grantee.(3)  In  Tennessee,  the  same  principle  of  effecting  the  object  of  a 
conveyance  has  been  carried  to  a  greater  extent  than  in  any  other  State. 
It  was  there  held,  in  case  of  a  deed,  by  which  A  "  hath  given,  granted, 
aliened  and  confirmed"  to  B,  after  the  death  of  A,  all  his  right,  &;c.,  that 
the  intention  of  A  to  convey  a  present  estate  could  not  be  doubted,  or 
his  intent  to  reserve  a  life  estate  to  himself;  and  that  to  the  execution 
of  such  intent  there  can  be  no  valid  objection.  AYere  it  otherwise,  then 
the  condition  would  fall  and  the  deed  stand.  The  grantor  could  not  say, 
I  inserted  a  condition  destructive  to  your  supposed  title,  and  you  take 
nothing.(4)  So,  in  Connecticut,  a  conveyance  in  fee,  reserving  to  the 
grantor  the  use  and  enjoyment  for  his  life,  is  valid.  But  this  is  by 
virtue  of  the  covenant  in  the  deed,  which  must  be  made  also  for  the 
consideration  of  blood  or  marriage.(5) 

38.  The  same  principle  has  been  recognized  in  South  Carolina,  in 
equity,  and  a  deed  by  a  mother  to  her  children,  reserving  a  part  for 
her  own  use  during  her  life,  upheld,  though  its  effect  was  to  deprive 
children,  subsequently  born,  of  any  share  in  the  estate.  A  deed  in 
favor  of  a  natural  son  has  received  the  same  construction. (6) 

34.  But  a  deed  will  not  operate  as  a  covenant  to  stand  seized,  though 
containing  the  word  covenant,  if  such  construction  seems  contrary  to 
the  intent  of  the  party.(7) 

35.  A,  tenant  in  tail,  covenanted  with  B,  his  son,  in  consideration  of 
marriage,  that  after  his  death  the  land  should  descend,  remain  and  be 
with  the  son,  and  the  heirs  of  hie  body.  Held,  a  mere  executory  con- 
tract, and  not  a  covenant  to  stand  seized  to  uses.(8) 

36.  A  person  covenanted,  in  consideration  of  natural  affection,  to 
stand  seized  to  the  use  of  himself  for  life,  and  after  his  death  that  the 
land  should  descend  or  remain  to  his  cousin,  in  fee.  Held,  a  mere  co- 
venant, which  did  not  raise  a  use.(9) 


(1)  Gale  V.  Cobum,  18  Pick.  397. 

(2)  Brewer  v.  Hardy,  22  Pick.  316. 

(3)  Kowletts  V.  Daniel,  4  Munf.  473. 

(4)  Cains  v.  Jones,  5  Terg.  249. 

(6)  Barrett  I).  Prenoh,  1  Conn.  354;  Bishop 
V.  Selleck,  1  Day,  300;  1  Swift,  77,  134. 


(6)  Pledger  v.  David,  4  Dessaua.  264. 

(7)  Milledge  v.  Lamar,  lb.  617. 

(8)  Blithraan'a  case.  Dyer,  55  a. 

(9)  Bnglefield'a case,  Jeuk.  267;  Dyer,  55  a; 
Samon  v.  Jones,  2  Tent.  318. 
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37.  To  convey  by  a  covenant, to  stand  seized,  one  must  be  capable  of 
holding  lands  to  uses.  So  the  property  must  be  of  a  kind  in  which  a 
use  may  exist.  And  the  covenantor  must  have  a  present  interest  in 
possession,  remainder  or  reversion,  because  a  use  cannot  arise  out  of  a 
future  ownership.  Thus,  if  one  joint  tenant  covenants  that  he  will 
stand  seized  of  the  share  of  the  other  after  the  death  of  the  latter ;  the 
covenant  is  void.(l) 

38.  The  only  consideration,  sufficient  to  sustain  a  covenant  to  stand 
seized  to  uses,  is  that  of  natural  affection  to  a  child  or  near  relative,  or 
marriage  ;  which  consideration  may  be  proved  by  parol  evidence.  The 
reason  assigned  for  this  peculiarity  is,  that  this  deed  is  of  a  private  na- 
ture and  valid  without  enrolment.  But  a  deed  from  husband  and  wife 
to  the  husband  of  her  sister,  in  consideration  of  love  and  affection,  is 
valid.  And  it  has  been  remarked  in  New  York,  that  a  covenant,  &o., 
has  been  sustained  in  favor  of  a  cousin  five  degrees  removed.{2){a) 

38  a.  Conveyance  to  a  son-in-law  of  the  grantor,  who  had  issue  by 
the  grantor's  daughter,  both  wife  and  child  being  dead  at  the  time  of 
the  conveyance,  in  consideration  of  "  the  love  and  good  will  I  bear, 
&c.,  as  my  son-in-law."     Held,  a  good  covenant  to  stand  seized. (3) 

38  i.  But  marriage  between  the  grantee  and  the  grantor's  daughter 
is  an  insufQcient  consideration.(4) 

39.  A  covenanted  with  B,  his  brother, — to  the  intent  that  the  land 
might  descend  and  remain  to  the  heirs  male  of  his  body,  and  continue 
to  such  of  the  blood  as  should  be  named  in  the  deed, — to  stand  seized. 
to  the  use  of  himself  for  life,  remainder  to  the  use  of  B  and  his  wife 
for  their  lives,  remainder  to  his  other  brothers.  Held,  a  good  covenant 
to  stand  seized.(5) 

40.  The  fature  wife  of  a  son  may  fall  within  the  consideration  of 
blood  and  affection  necessary  to  sustain  a  covenant  to  stand  seized ;  for 
such  covenant  is  made  for  the  benefit  of  one's  posterity,  which  must 
spring  from  a  wife.(6) 

41.  Where  a  wife  is  the  party  to  be  benefitted,  a  covenant  to  stand 
seized  will  be  valid,  though  no  consideration  is  expressed,  for  it  is  im- 
plied from  the  relation  of  the  parties.  And  such  deed  will  take  effect 
in  favor  of  a  wife,  though  it  is  also  made  for  the  benefit  of  children, 
and  though  the  only  consideration  expressed  in  the  deed,  is  that  of 
affection  for  the  latter ;  because  the  consideration  implied  is  not  rq)ug- 
nant  to  that  expressed.(7) 

42.  A,  in  consideration  of  affection  to  B,  his  wife,  and  as  a  provision 
for  her,  covenanted  to  stand  seized  to  the  use  of  himself  and  her  for 
their  lives  and  that  of  the  survivor,  remainder  to  their  issue,  remainder 
to  such  person  or  persons  as  B  should-  appoint ;  in  default  of  appoint- 
ment, to  the  use  of  C,  nephew  of  A.     Held,  the  consideration  extended 


(1)  4  Cruise,  97 ;  Telverton  v.  Telverton, 
Cro.  Eliz.  401;  Barton's  ease,  2  RoUe'a  Abr. 
■790. 

(2)  Cheney  «.  "Watkins,  1  Har.  &  J.  527; 
4  Cruise,  98 ;  Goodell  v.  Pierce,  2  Hill,  659 ; 
Blackerby  v.  Holton,  5  Dana,  521. 


(3)  Bell  V.  ScammoD,  15  N.  H.  381. 

(4)  Corwin  u.  Corwin,  9  Barb.  219. 

(5)  Sharinglon  v.  Strotton,  Plowd.  300. 

(6)  Bould  V.  Winston,  2  Rolle's  Abr.  786. 

(7)  Bedell's  case,   7  Rep.  40 ;  Jackson  -ii. 
Swart,  20  John.  87. 


(a)  So  In  favor  of  a  grandson.     Stovall  v.  Barnett,  4  Lit.  207. 
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to  C,  on  account  of  his  relationship  to  A,  and  because  he  was  named 
in  the  deed,  although'  not  as  nephew.(l) 

43.  It  has  been  held,  that  affection  to  an  illegitimate  or  reputed  child 
is  not  a  sufficient  consideration  to  support  a  covenant  to  stand  seized  to 
uses;  and  a  subsequent  conveyance  for  his  benefit,  made  in  fulfilment 
of  a  covenant  in  the  original  deed  for  further  assurance,  will  also  be  in- 
valid.    But,  in  South  Carolina,  this  principle  has  been  questioned. (2) 

44.  The  adopting  the  surname  of  the  covenantor  is  not  a  sufficient 
consideration  for  a  covenant  to  stand  seized ;  nor  ancient  acquaintance, 
or  being  chamber-fellows,  or  entire  friends.(3) 

44  a.  Certain  heirs  executed  an  instrument,  by  which  they  acquitted 
to -one  of  the  heirs  all  their  interest  in  the  estate.  The  instrument  was 
not  under  seal,  nor  was  any  consideration  expressed  in  it,  nor  was  it 
attested.  Held,  it  was  not  a  covenant  to  stand  seized,  because  there 
was  no  consideration  of  love  and  affection.(4) 

45.  A  covenant  to  stand  seized  with  a  stranger  is  invalid,  though 
made  for  the  benefit  of  the  covenantor's  son. 

46.  A,  by  indenture  between  him  and  B,  his  son,  of  the  one  part, 
and  C  and  D  of  the  other  part,  in  consideration  of  natural  love  to  B, 
gave,  granted  and  enfeoffed  C  and  D  to  the  use  of  A  for  life,  remainder 
to  B  in  tail,  remainder  over ;  and  covenanted  with  C  and  D,  that  they 
should  enjoy  the  land  to  these  uses.  Held  void  as  a  covenant  to  stand 
seized. (5) 

47.  It  has  been  said,  a  covenant  to  stand  seized  cannot  arise  from  a 
pecuniary  consideration,  though  made  with  a  near  relation.  The  ex- 
press consideration  destroys  the  efficacy  of  the  implied  consideration  of 
blood.(6) 

48.  But  it  has  been  held  in  Massachusetts,  that  a  covenant  to  stand 
seized  may  be  made  for  valuable  consideration.  But,  in  such  case,  it  is 
in  effect  a  bargain  and  sale,  and  must  have  all  the  requisites  and  quali- 
ties thereof;  one  of  which  is,  that  it  must  be  to  the  use  of  the  bargainee. 
It  is  further  said,  that  when  a  conveyance  is  made,  to  vest  infuturo,  by 
a  covenant  to  stand  seized,  the  consideration  must  be  marriage  or  con- 
sanguinity ;  for,  if  it  were  valuabk,  the  grantee  must  take  immediately, 
or  the  conveyance  would  be  void ;  while,  in  the  other  case,  there  is  no 
repugnancy  in  the  grantor's  continuing  to  hold  after  the  deed. (7) 

49.  In  an  important  and  interesting  case,  which  will  be  more  parti- 
cularly noticed  hereafter, (a)  Judge  Story  remarked,  that  even  where  a 
deed  has  a  pecuniary  consideration,  and  the  grantee  is  a  stranger  both 
by  blood  and  marriage,  yet,  if  such  grantee  is  a  mere  conduit  or  instru- 
ment for  uses,  which  do  in  fact  arise  from  blood  and  marriage,  and  he 
himself  takes  no  interest,  there  seems  much  reason  for  holding,  that  the 


(1)  Goodtitle  v.  Petto,  2  Str.  934. 

(2)  Gerrarde  v.  "Worseley,  Dyer,  374;  2 
EoUe's  .4br.  785  ;  Milledge  v.  Lamar,  4  Des- 
saus,  627.  See  Duke,  &o.,  i/.  London,  &c.,  5 
Bing.  N.  27  ;  (a  case  arising  out  of  a  grant 
made  by  Clias.  II,  to  an  illegitimate  child,  for 
the  consideration  of  love  and  affection.) 

(3)  4  Cruise,  99;  Plow.  303;  2  EoUe's 
Abr.  783. 


(4)  Underwood  v.  Campbell,    14  N.  H. 
393. 

(5)  Hore  v.  Dix,  2  Vent.  319 ;  Sid.  25 ; 
Smith  V.  Risley,  Oro.  Car.  529. 

(6)  Henry,  Ac,  case,  11  Rep.  24  b  ;  Bedell's 
case,  7,  39  b. 

(7)  Welsh  V.  Foster,  12  Mass.  93. 


(o)  See  Feme  Covert,  deed  of. 
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deed  shall  work  effectually  to  the  use  of  persons  included  within  the 
consideration  of  blood  and  marriage.(l) 

50.  So  it  is  held  in  New  York,  that  a  deed  from  a  man  to  his  sons, 
purporting  to  be  founded  upon  a  pecuniary  consideration  only,  may 
operate  as  a  covenant,  &c.  Also",  that  a  deed  may  operate  in  the  same 
way,  where  relationship  forms  the  real  consideration,  and  the  pecuniary, 
consideration  expressed  is  merely  formal.  But,  in  a  previous  case  in 
the  same  State,  it  was  held,  that  where,  in  a  deed  made  to  a  son-in-law, 
the  consideration  stated  was  as  follows:  "in  consideration  of  the  per- 
formances hereinafter  mentioned,"  which  performances  were  expressed 
by  way  of  conditions,  that  were  all  to  be  performed  after  the  grantor's 
death  ;  the  consideration  of  blood  could  not  be  averred,  to  give  effect 
to  the  deed  as  a  covenant,  &c.,  and  it  was  therefore  void,  being  in 
futuro.{2) 

51.  The  consideration  of  blood,  which  gives  validity  to  immediate 
limitations  in  favor  of  relatives,  will  not  extend  to  more  remote  limita- 
tions in  the  same  instrument,  in  favor  of  strangers.  The  former  will  be 
valid,  but  the  latter  void.  Thus,  where  lands  were  limited  to  relatives 
for  the  expressed  object  of  retaining  them  in  the  family,  remainder  to 
the  Queen ;  the  remainder  was  held  void.  So,  where  the  covenant  to 
stand  seized  was  made  with  several  persons,  one  of  whom  was  a  brother 
of  the  covenantor ;  the  deed  was  held  to  create  a  use  in  him,  but  not  in 
the  others,  although  the  use  was  charged  in  their  hands  with  trusts  for 
the  children  of  the  covenantor.(3) 

52.  In  case  of  a  covenant  to  stand  seized  to  uses,  the  estate  remains 
in  the  covenantor  till  the  uses  arise.  In  this  respect,  a  distinction  is 
taken  between  this  form  of  conveyance  and  a  feoffment  to  uses.  Thus, 
if  A  make  a  feoffment  to  the  use  of  B  for  life,  remainder  to  the  use  of 
C  for  life,  remainder  to  the  use  of  D  in  fee,  and  B  disclaim  the  estate, 
it  vests  immediately  in  C.  The  whole  estate  passes  by  the  feoffment, 
and  all  the  uses  are  said  to  be  created  out  of  it,  as  from  one  root. 
Hence,  while  any  of  them  remain,  the  feoffor  cannot  have  the  land. 
But,  in  case  of  a  covenant  to  stand  seized,  each  use  is  founded  on  a  sev- 
eral consideration,  and  arises  out  of  the  seizin  of  the  covenantor  ;  and, 
therefore,  when  one  fails,  the  others  are  not  thereby  enlarged  or  altered, 
but  the  covenantor  takes  the  land. (4) 

53.  Under  the  4th  and  5th  sections  of  the  statute  of  uses,  a  rent  may 
be  created  by  a  covenant  to  stand  seized.  Thus,  where  A,  in  considera- 
tion of  natural  love  and  affection,  covenanted  to  stand  seized  to  the  use 
of  himself  for  life,  remainder  to  B,  his  son,  in  tail,  and  to  the  intent  that 
B  should  have  a  rent  from  the  land  during  A's  life ;  held,  the  rent  was 
validly  created.(5) 

54.  A  covenant  to  stand  seized,  made  only  for  good  consideration,  is 
void  against  creditors  and  .subsequent  purchasers.(6) 

55.  There  are  one  or  two  important  principles,  alike  applicable  to  a 
bargain  and  sale,  and  covenant  to  stand  seized.  By  each  of  these  con- 
veyances, one  can  pass  no  greater  interest  than  he  himself  owns.  The 
reason  of  this  distinction  between  these  conveyances  and  a  feoffment  is, 


(1)  Durant  v.  Ritchie,  4  Mas.  67-8. 

(2)  Jackson  v.  Swart,  20  John.  85 ;  Bank, 
&c.  V.  Housman,  S  Paige,  526;  Jackson  v. 
Delancey,  4  Cow.  431. 

(3)  Wiseman's  case,  2  Rep.  IS  a ;  Smith  v.. 


Risley,  Cro.  Car.  529 ;  Whaley  v.  Tankard,  2 
Lev.  52-4;  20  John.  88. 

(4)  Chedington's  case,  1  Rep.  154  a. 

(5)  Rivett  V.  Godson,  W.  Jones,  179.  " 

(6)  Welsh  V.  Foster,  12  Mass.  93. 
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that  a  use  can  never  exceed  the  estate  of  the  party  who  is  seized  to  the 
use,  but  for  any  such  excess  the  limitation  to  uses  is  void.(l) 

56.  As  the  conveyances  in  question  pass  only  a  use,  and  as  a  use  can* 
not  be  raised  upon  a  use,  it  follows  that  a  bargain  and  sale,  or  a  cove- 
nant to  stand  seized,  made  to  one  person  to  the  use  of  another,  vests  no 
legal  estate  in  the  latter.  Thus,  where  A  bargained  and  sold  land  to 
B  in  fee,  to  the  use  of  A  for  life,  held,  the  use  was  void.  It  would 
seem,  however,  that  the  limitation  would  be  valid  as  a  trust.  And  in 
Massachusetts,  such  limitation  has  been  construed  a  feoffment,  where 
the  words  of  conveyance  were,  "give,  grant,  bargain,  sell,  enfeoff  and 
convey."  So,  where  a  conveyance  was  made  by  husband  and  wife  of' 
her  land  to  a  third  person,  to  the  use  of  the  grantors  during  their  joint 
lives,  and  of  the  survivor  in  fee ;  held,  that,  if  necessary  to  give  effect 
to  the  conveyance,  it  should  be  construed  as  a  bargain  and  sale,  although 
this  would  raise  a  use  upon  a  use,  and  thereby  give  only  an  equitable 
interest  to  the  grantors  ;  that,  as  the  deed  contained  no  declaration,  that 
unless  it  gave  the  grantors  a  legal  estate,  it  should  be  utterly  void,  no 
such  construction  could  be  given  to  it,  but  the  parties  must  be  pre- 
sumed to  know  and  intend  the  legal  effect  of  their  own  instru- 
ment.(2) 

57.  Another  mode  of  conveyance,  operating  in  part  under  the  stat- 
ute of  uses,  is  a  lease  and  release.  This,  though  often  recognized  by 
statutes,(a)  is  for  the  most  part  unknown  in  practice  in  the  United 
States,  and  therefore  demands  a  comparatively  brief  notice.  It  was 
the  mode  universally  in  practice  in  New  York,  until  the  year  1788, 
when  it  became  superseded  by  the  deed  of  bargain  and  sale.  It  is  also 
said  to  be  the  universal  mode  of  conveyance  in  England.(3) 

58.  A  lease  and  release  is  in  fact  a  bargain  and  sale  for  a  year,  and 
a  common  law  release,  operating  by  way  of  enlargement.  After  the 
statute  of  uses,  and  the  subsequent  statute,  requiring  enrolment  of 
deeds  of  bargain  and  sale,  it  became  an  object  to  transfer  the  use  in 
land  by  some  method  not  requiring  the  publicity  of  such  enrolment,  or 
of  actual  possession.  The  latter  statute  being  held  inapplicable  to  con- 
veyances for  years,  this  method  was  found,  in  making  a  bargain  and 
sale  for  a  year,  and  subsequently,  a  common  law  release,  enlarging  the 
estate  of  the  bargainee  into  a  fee.  The  release  would  take  effect,  though 
the  bargainee  never  had  actual  possession,  because  the  statute  of 
uses,  without  possession,  vested  the  actual  estate  in  him,  upon  which 
the  release  could  operate.  This  point,  though  once  doubted,  was  at 
length  fully  settled.(4) 

59.  A  lease  and  release  may  be  made  by  a  single  deed,  the  law  ar- 


(1)  4  Cruise,  101;  Gilb.  Uses,  140;  Sey- 
mor's  case,  10  Rep.  95;  Stapilton  v.  Stapil- 
toD,  1  Atk.  2. 

(2)  Tyrrell's  case,  Dyer,  155  ;  Marshall  v. 
Pisk,  6  Mass.  32  ;  Thatcher  v.  Omans,  3  Pick. 
524 ;  Gr^en  v.  Thomas,  2  Pairf.  321 ;  Durant 
V.  Ritchie,  4  Mass.  66,  8. 

(3)  Prest.  on  Convey.  Vol.  II,  4  Kent,  493, 


4,  6.  But,  by  St.  4  Tiot.  o.  21,  a  release  has 
all  the  efficacy  of  a  lease  or  release,  iu  pass- 
ing any  freehold  title. 

(4)  4  Cruise,  102 ;  Barker  it.  Keat,  2  Mod. 
249,  252;  Co.  Lit.  271  b,  n.  1;  Lutwich  v. 
Mitton,  Cro.  Jac.  604 ;  Iseham  v.  Morrioe, 
Cro.  Oar.  110 ;  Barker  v.  Keete,  1  Freem. 
251 ;  Rogers  v.  Eagle,  &o.,  9  Wend.  627,  8. 


(a)  It  is  said  not  to  be  practised  iri  Ohio,  though  named  with  a  bargain  and  sale  in  the 
ordinance  for  the  North  West  Territory.  Walk.  Intro.  349.  So  it  is  recognized  by  the  Re- 
vised Statutes  of  North  Carolina  and  Mississippi.  (1  N.  0.  Key.  St.  259  j  Mississippi  Rer.O. 
459.)    See  Bing.  on  Infancy,  (Am.  ed.)  Appendix 
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ranging  the  distinct  transfers  contained  therein,  in  the  proper  order  of 
time  to  effect  the  object.(l) 

•  60.  The  -words  demise,  grant,  and  to  farm  let,  for  six  months,  reserv- 
ing a  pepper  corn  rent,  have  been  held  to  make  a  good  bargain  and  sale 
the  foundation  for  a  release.(2) 

61.  The  recital  of  a  lease,  in  a  deed  of  release,  is  evidence  of  the  for- 
mer against  the  releasor,  and  those  claiming  under  him. (3) 

62.  A  remainder  or  reversion  may  be  conveyed  by  lease  and  release ; 
because,  although  possession  is  mentioned  by  the  authorities  as  necessa- 
ry, this  means  merely  a  vested  estaie.{i) 

63.  Incorporeal  hereditaments  may  be  conveyed  by  lease  and  re- 
lease. (5) 

64.  Though  a  pecuniary  consideration  is  necessary  to  the  bargain 
and  sale  which  precedes  a  release,  yet  such  consideration  may  be  mere- 
ly nominal;  as,  for  instance,  the  reservation  of  a  peppercorn  rent. 
And  no  consideration  need  be  expressed  in  the  release,  this  being  a 
common  law  conveyance.(6) 

65.  Another  class  of  conveyances  to  uses,  are  those  which  operate 
by  transmutation  of  possession;  including  in  England  conveyances  by 
fine,  recovery  and  feoffment,  and  in  this  country  being  chiefly,  if  not 
wholly,  deeds  of  grant,  or  conveyances  in  fee-simple.  Where  such  convey- 
ance is  made  to  one  person  to  the  use  of  another,  this  is  called  a  decla- 
ration of  uses.{d) 

66.  No  technical  words  are  necessary  to  make  a  declaration  of  uses, 
but  any  which  express  the  intention  of  the  parties  are  suflBoient.  Thus, 
a  will,  though  revoked,  has  been  held  a  sufficient  declaration  of  the 
uses  of  a  feoffment.  So,  a  bargain  and  sale  without  enrolment,  or  a 
feoffment  without  livery,  or  a  covenant  to  stand  seized  without  consid- 
eration, will  declare  the  uses  of  a  subsequent  flne.(7) 

67.  It  has  already  been  seen,  that  the  conveyances  to  uses  not  oper- 
ating by  change  of  possession,  viz.,  bargain  and  sale,  and  a  covenant  to 
stand  seized,  are  invalid  without  a  pecuniary  or  other  consideration. 
The  same  rule,  however,  does  not  apply  in  England  to  limitations  to 
uses  by  fine  and  recovery,  nor  in  this  country,  where  fine  and  recovery 
are  unknown,  to  limitations  by  grant  or  conveyance,  to  the  use  of  per- 
sons other  than  the  grantee.  The  reason  of  the  distinction  is,  that  the 
former  class  of  conveyances  are  in  theory  mere  contracts,  which  cannot 
be  specifically  enforced  without  the  aid  of  a  court  of  equity  ;  and 
equity  will  not  interpose  in  behalf  of  a  gratuitous  promisee  ;  but,  on  the 
otlier  hand,  by  a  conveyance  of  the  latter  class,  the  land  is  actwally 
transferred,  and  the  grantee  takes  it  only  as  charged  and  encumbered 
with  the  specified  uses.  (8) 


(1)  1  Freem.  251. 

(2)  Barker  v.  Keat,  2  Mod.  252. 

(3)  Ford  V.  Grey,   6   Mod.  44;   Oragg    v. 
Norfolk,  2  Ley.  108. 

(4)  2  Booth's  Gas.   &  Opin.  144;  Co.  Lit. 
270  a  ;   2  Ld.  Ray.  798. 

(5)  4  Cruise,  104. 


(6)  Barker  v.  Keate,  2  Mod.  252 ;  Short- 
ridge  v.  Lamplugh,  2  Ld.  Ray.  798. 

(7)  Jones  v.  Morley,  1  Ld.  Ray.  290 ;  Night- 
ingale u.  Ferrers,  3  P.  Wma.  209;  Audley's 
case,  Dyer,  1 66  n ;  Hussey's  case,  1  RoUe's 
A.br.  614;  Mytton  «.  Lutwioh,  W.  Jones,  7; 
12  Mod.  163  ;  Gilb.  Uses,  207. 

(8)  Co.  Lit.  123  b,  u.  8. 


(a)  la  England,  declarations  to  uses  are  commonly  made  by  an  instrument  distinct  from 
the  legal  conveyance.  But  in  this  country,  it  is  believed,  that  such  a  practice  is  almost,  if 
not  wholly,  unknown. 
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68.  "Where  a  use  is  raised  by  feoffment,  the  feoffor,  having  parted 
with  the  legal  estate,  cannot  stand  seized  to  the  use  of  the  feoffee.(l) 

69.  In  England,  where  deeds  are  executed  prior  to  fines  or  recove- 
ries, they  are  called  deeds  to  lead  the  uses ;  where  subsequent  to  the  fine 
or  recovery,  deeds  to  declare  the  uses. 

70.  It  was  held,  before  the  statute  of  frauds,  that  although  a  deed  to 
lead  uses  is  merely  directory,  yet,  if  the  fine  or  recovery  afterwards  takes 
place,  the  former  cannot  be  contradicted  by  parol  evidence  of  any  sub- 
sequeut  agreement  as  to  the  uses.  But  a  subsequent  written  declara- 
tion controls  a  prior  one.  So,  if  the  fine  or  recovery  varies  from  the 
deed  to  lead  the  uses,  as  to  time  or  the  quantity  of  land,  parol  evidence 
is  admissible  to  contradict  the  deed,  in  regard  to  the  uses,  being  merely 
explanatory  of  the  deviation  from  its  provisions.  But,  notwithstanding 
such  deviation  as  to  time,  quantity,  person,  &c.,  the  uses  of  the  deed 
shall  be  complied  with,  unless  another  agreement  is  proved. (2) 

71.  Since,  the  statute  of  frauds,  all  averments,  respecting  the  inten- 
tion of  the  parties  to  the  conveyance,  are  excluded.  Hence,  where  the 
uses  are  declared  before  the  fine  or  recovery,  they  cannot  be  controlled 
by  any  declaration,  or  even  by  deed,  after.  But,  where  the  fine  or 
recovery  is  not  had  according  to  the  deed,  the  latter  may  be  controlled 
by  a  subsequent  deed  or  writing.(3) 

72.  It  was  formerly  doubted,  whether,  after  a  fine  or -recovery,  with- 
out declaring  uses,  such  declaration  could  be  effected  by  a  subsequent 
deed ;  because  this  would  be  to  divest  a  resulting  use,  which  had 
actually  vested  in  the  former  owner.  But  in  an  early  case  the  efficacy 
of  such  subsequent  deed  was  sustained,  and  is  now  a  well  established 
principle.(a)  But  the  deed  must  refer  to,  and  coincide  with,  the  prior 
recovery.     And  such  deed  may  be  controlled  by  a  subsequent  one.(4) 

73.  If  an  infant  levies  a  fine  and  declares  the  uses  of  it,  this  declara- 
tion will  bind  him  as  well  as  the  fine  itself  But  an  agreement  by  an 
infant  to  levy  a  fine,  or  suffer  a  recover^',  when  he  shall  come  of  age, 
cannot  be  construed  into  a  declaration  of  the  uses  of  the  fine  or  reco- 
very. (5) 

74.  A  married  woman,  joining  her  husband  in  a  fine  or  recovery, 
may  join  in  declaring  the  uses — though  she  be  an  infant.  If  the  hus- 
band declare  the  uses  alone,  the  wife  is  bound,  unless  she  expressly 
dissent.  If  the  wife  declare  them  alone,  the  declaration  is  void.  So, 
where  the  husband  and  wife  make  different  declarations. (6) 

75.  If  an  idiot  or  lunatic  is  permitted  to  levy  a  fine  or  suffer  a  reco- 
very, he  may  declare  the  uses  of  it.  But  in  this  case,  as  well  as  that 
of  an  infant.  Chancery  will  relieve.(7) 


(1)  Thfltoher  v.  Oman,  3  Pick.  532. 

(2)  Countess  of  Rutland,  Ac,  5  Rep.  25. 

(3)  Treganie  v.  Fletcher,  2  Salk.  676 ; 
Jones  V.  Morley,  1  Ld.  Ray.  287  ;  Fleetwood 
V.  Templeraan,  2  Alk.  79 ;  Stapilton  v.  Sta- 
pilton,  1  Atk.  2. 

(4)  Basset's  case,  Dyer,  136 ;  Dowman's 
case,  9  Rep.  7  b ;  Whetstone  v.  Wentworth, 
2  Rolie's  Abr.  799;  Vavisor's  case,  Dyer, 
307. 


(5)  Beckwith's  ease,  2  Rep.  56  ;  Mary,  &o., 
case,  10  Rep.  42  b;  4  Cruise,  115;  Frost  v. 
Wolveston,  1  Str.  94.    / 

(6)  2  Rolie's  Abr.  798;  Swanton  v.  Raven, 
3  Atk.  105  ;  2  Rep.  57  b;  Johnson  v.  Cotton, 
Skin.  275;  4  Cruise,  116;  2  Rep.  56-7-8; 
Durant  v.  Ritchie,  4  Mas.  68. 

(7)  4  Cruise,  117  ;  Anne,  &o.  v.  Winches- 
ter, Hob.  224. 


(a)  Statute  4  Anne,  o.  16,  sec.  15,  provides  that  the  same  may  still  be  done,  notwithstand- 
ing the  statute  of  frauds.    Bushel  v.  Burland,  11  Mod.  196;  Gilb.  Uses,  116,  n. 
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76.  The  parties,  joining  in  a  fine  or  recovery,  may  declare  the  uses, 
according  to  their  respective  interests  in  the  land;  as  in  the  caseof  a 
tenant  for  life,  and  the  renaainder-man  or  reversioner.  If  two  joint 
tenants  join  in  a  fine  or  recovery,  and  make  different  declarations  of 
uses,  the  declaration  of  each  shall  be  effectual  for  his  respective^  share. 
If  tenant  for  life,  remainder-man  in  tail,  and  reversioner  in  fee,  join  in 
a  fine  or  recovery,  a  declaration  made  by  the  two  first  will  not  bind 
the  reversioner.(l) 

77.  A  use  may  be  limited  upon  a  release  which  creates  an  estate ; 
but  not  upon  a  release  or  confirmation,  operating  by  way  of  mitter  h 
droit.  Hence,  a  use  may  be  declared  on  a  lease  and  release  in  fee,  and 
will  arise  out  of  the  seizin  of  the  releasee.(2) 


CHAPTER  LXXXIII. 


TITLE  BY  DEED.     CONSTRUCTION  OF  DEEDS. 


1.  Aucient,  general  rules  of  construc- 
tion. 

16.  Uncertainty  and  repugnancy  avoids  a 
deed. 

30.  Deeds  may  operate  in  any  way  neces- 
sary to  give  them  effect. 


26.  Parol  evidence,  whether  admissible  in 
the  construction  of  deeds ;  declara- 
tions, acts  and  circumstances;  am- 
biguities, &o. 

45.  Mistalses  in  deeds,  correction  of,  in  law 
and  equity. 


1.  With  respect  to  the  construction  of  deeds,  the  old  books  furnish 
us  with  several  quaint  and  concise  maxims,  which  have  always,  in  a 
great  measure,  retained  their  original  authority.  One  of  these  maxims 
is,  "  henigncB  sunt  faciendoB  interpretationes  chartarum  propter  simplicitatem 
laicorum,  ut  res  magis  valeat  quam  pereat."  In  other  words,  deeds  shall 
be  construed  favorably,  and  as  near  the  intent  of  the  parties  as  possible, 
consistent  with  the  rules  of  law.  The  words  are  not  the  principal 
things  in  a  deed,  but  the  intent  and  design  of  the  parties.(a)  But  if 
such  intention  is  repugnant  to  the  rules  of  law,  the  latter  shall  prevail. 


(1)  2  Rep.  51  b,  58  a;  Yelverton  v.  Yel- 
verton,  Noy  R.  20 ;  Argall  v.  Cheney,  Palm. 
405 ;  Roe  v.  Popham,  Doug.  24. 


(2)  Samme'a  case,  18  Eep.  55;  4  Cruise, 
118. 


(a)  It  is  worthy  of  notice,  that  this  rule,  of  regarding,  the  intention,  is  almost  always  spoken 
of  as  peculiarly  applicable  to  devises,  and  as  one  of  the  most  important  points  of  distinction 
between  devises  and  deeds.  Yet  it  would  be  difficult  to  express  the  controlling  authority 
of  the  rule  more  strongly  than  is  done  in  the  text,  in  relation  to  deeds. 

Where  there  is  no  controversy  as  to  the  facts,  it  is  a  mere  question  of  law,  what  land  was 
intended  to  be  conveyed.     Stevens  v.  HoUister,  18  Vt.  294. 

In  general,  a  deed  will  be  construed  by  the-"lex  rei  sitae,"  or  the  law  of  the  place  where 
the  land  lies.  But  the  Court  of  the  United  States  have  held,  that  they  are  not  thus  bound 
by  the  local  law.  Thomas  v.  Hatch,  3  Sumn.  170;  Moore  v.  Griffin,  9  Shepl.  350.  As  to 
the  pecuhar  force  of  decided  eases  in  reference  to  real  estate,  see  Bellows  v.  Parsons,  13  N. 
H.  266.    See  also,  Perkins  v.  Dickinson,  3  Gratt.  335 ;  Doe  v.  Bernard,  V  S.  &  M.  319. 
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Thus,  a  limitation  to  one  and  his  heirs  for  21  years  will  pass  the  estate 
to  his  executors ;  because  an  estate  for  years  is  in  law  a  chattd.{\) 

2.  Another  maxim  is,  "  quoties  in  verbis  nulla  est  ambiguitas  ibi  nulla 
■expositio  contra  verba  expressa  flenda  est;'"  or,  in  other  words,  no  con- 
struction shall  control  the  effect  of  clear  and  unambiguous  expressions. 
But,  on  the  other  hand,  "  qui  hceret  in  litera  hceret  in  cortice;"  and,  there- 
fore, if  the  intention  is  clear,  the  precise  and  exact  signification  of  words 
shall  not  prevail  against  it.  The  leading  intent  shall  be  effected,  if  con- 
sistent with  the  terms  of  the  deed.(2) 

3.  "  Me  antecedentibus  et  consequentibus  fit  optima  inter pretatio."  A  deed 
shall  be  construed  all  together,  and  not  by  single  clauses,  and  tUa 
whole  shall  take  effect,  if  possible.  Thus,  although  the  covenants  can- 
not enlarge  the  estate  granted  in  the  premises  ;  yet  they  may  be  resorted 
to  for  the  purpose  of  aiding  in  the  construction,  when  a  question  arises 
as  to  what  is  granted. (3)  But  it  is  held,  that  a  provision  relative  to 
one  subject  cannot  be  taken  therefrom  and  applied  to  another,  in  order 
to  give  a  different  meaning  to  the  instrument.(4:)  Upon  a  similar  prin- 
ciple, two  deeds  executed  at  the  same  time  shall,  for  many  purposes, 
be  regarded  as  one  instrument ;  more  particularly  where  one  refers  to 
the  other ;  and  as  between  the  original  parties  and  their  representa- 
tives.(a)  A  familiar  instance  of  this  rule  is  the  case  of  a  deed  and 
mortgage  back,  which  so  far  constitute  one  conveyance,  that  the  widow 
of  the  grantee  can  have  dower,  only  subject  to  the  mortgage.  So, 
where  A  conveys  to  B,  and  on  the  same  day  B  to  0,  as  parts  of  one 
transaction,  although  A's  deed  refers  to  B's  for  a  description  of  the 
land,  this  circumstance  has  no  tendency  to  show  that  B  had  no  title 
when  he  conveyed  to  G,  but  both  deeds  are  construed  as  parts  of  the 
same  instrument.(5)  So,  several  conveyances  may  constitute  parts  of 
the  same  transaction,  although  they  do  not  bear  the  same  date,  and  al- 
though the  parties  are  not  the  same. (6) 


(1)  Bridge  v.  ■Wellington,  1  Mass.  219 ; 
Wallis  V.  Wallis,  4,  135 ;  Ellis  v.  "Welch,  6, 
246;  Davis  v.  Hayden,  9,  518;  17,  289; 
Gibson  v.  Tyson,  5  Watts,  41 ;  Thomas  v. 
Hatcl),  3  Suran.  170;  Solly  v.  Forbes,  4 
Moore,  448;  Co.  Lit.  36  a;  Plow.  154,  160; 
Doe  V.  Roe,  1  John.  Cas.  402 ;  4  Cruise,  205 ; 
Howard  v.  Rogers,  4  Har.  &  J.  278;  Co.  Lit. 
46  b;  "Wade  v.  Howard,  11  Pick.  295  ;  Nor- 
ton V.  Leonard,  12,  157.  (See  Graft  v.  "Web- 
ster, 4  Rawle,  258.)  Means  v.  Presbyterian, 
&o.,  3  Watts  &  S.  303  ;  Davis  v.  Taul,  6  Dana, 
53 ;  Lincoln  v.  "Wilder,  29  Maine,  169 ;  Cor- 
nell V.  Todd,  2  Denio,  130;  ¥oy  v.  Neal,  2 
Strobh.  156. 

(2)  Lanyon  v.  Carne,  2  Saun.  167  ;  Jackson 
V.  Myers,  3  John.  395  ;  v.  Blodget,  16, 


178  ;  Means  v.  Presbyterian,  &c.,  3  "Watts  & 
S.  303. 

(3)  Mills  V.  Catlin,  22  Verm.  98. 

(4)  Kea  v.  Robeson,  5  Ired.  373. 

(5)  Batons.  Campbell,  7  Pick.  10;  Hills 
V.  Miller,  3  Paige,  254;  Thompson  v.  Mc- 
Clenachan,  17  S.  &  R.  110;  Bosworth  v.  Par- 
rand,  Carter.  98,  112  ;  Butler  «.  Duncomb,  1 
P.  "Wma.  457  ;  16  John.  178  ;  King  v.  King, 
7  Mass.  496  ;  Quarles  v.  Quarles,  4,  687  ;  4 
Moore,  448;  Allen  *.  Brazier,  2  Bai.  55; 
Dismukes  v.  "Wright,  4  Dev.  &,  B.  206 ;  Doe 
V.  Porter,  3  Pike,  18 ;  Jameson  v.  Palmer,  1 
Sliepl.  425;  9,  350  ;  Mills  v.  Catlin,  22  Term. 
98  ;  Oloyes  v.  Sweetzer,  4  Cush.  403  ;  Lewis 
V.  Baird,  3  MoL.  56;  Deering  v.  Longwharf, 
25  Maine,  51 ;  Poy  v.  Neal,  2  Strobh.  156. 

(6)  Gammon  v.  Preeman,  31  Maine,  243. 


(o)  But  identity  as  to  parties  and  thedate  alone  is  not  sufficient.  The  papers  must  appear 
on  their  face,  or  by  competent  extrinsic  evidence,  to  relate  to  the  same  transaction.  Cornell 
V.  Todd,  2  Denio,  130. 

A  party  derived  title  to  two  adjoining  parcels  of  land,  by  a  separate  conveyance  for  each 
parcel,  from  the  same  grantor,  and  bearing  the  same  date,  but  which  did  not  refer  to  each 
other.  By  one  of  the  conveyances,  a  piece  of  land,  which  was  parcel  of  the  premises  con- 
veyed bj'  the  otiier  deed,  was  in  terms  excepted.  Held,  that  each  conveyance  must  stand 
by  itself;  and  that  the  exception,  not  being  for  a  part  of  the  thing  granted  by  the  deed  in 
which  it  was  contained,  was  void.    lb. 
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4.  Upon  the  same  principle;  where  property  is  first  delivered;  and 
then  a  deed  made  of  it,  the  whole  is  one  transaction,  and  the  deed  the 
best  evidence  of  title.(l) 

5.  "  Verba  posteriora,  propter  certitudinem  addita,  ad  priora,  quce  certitu- 
dine  indigent,  sunt  referenda.''^  And,  if  certainty  once  appears,  and  it  is 
afterwards  spoken  indifferently,  reference  shall  be  had  to  the  cer- 
tain ty.(2)     (See  infra,  c.  84.) 

6.  The  whole  of  a  deed  shall  stand,  if  possible;  if  not,  a  prior  clause 
shall  be  sustained,  in  preference  to  a  subsequent  one.(a)  But,  it  is  said, 
the  rule  of  rejecting  a  clause  for  repugnancy  is  merely  technical,  and 
not  to  be  acted  upon  but  in  the  last  resort.  Also,  that  the  pnbr  clause 
is  to  be  considered  as  that  one  which  ought  to  have  precedence  in 
effect.(3) 

7.  "  Quando  charta  continet  generalem  dausulam,  postea  que  descendit 
ad  verba  specialia  quae  clausulce  generali  sunt  consentanea  ;  interpreteuda  est 
charta  secundum  verba  specialia."  If  a  general  clause  and  subsequent 
special  words  are  accordant,  the  construction  shall  be  according  to  the 
latter  words.  On  the  other  hand,  '■'■generalis  clausula  non  porrigitur  ad 
ea  quce  antea  specialiter  sunt  comprehensa."  Hence,  when  a  deed  con- 
tains special  words,  and  subsequent  general  words,  both  shall  stand. (4) 
(See  infra,  c.  84.) 

8.  "  Mala  grammatica  non  vitiat  chartam."  Neither  bad  Latin  nor 
bad  English  renders  a  deed  void. (5) 

9.  The  law  will  arrange  the  clauses  of  a  deed  in  such  a  way  as  to 
effect  the  object  of  the  parties.  Thus,  if  in  a  lease  the  reservation  of 
rent  precedes  the  habendum,  this  order  will  be  inverted,  and  the  rent 
treated  as  reserved  for  the  whole  term  of  the  habendum.  {Infra,  ch. 
84.)  So  it  has  been  held,  that  a  clause  following  the  warranty,  but 
referring  to  the  former  consideration,  and  transferring  therefor  the 
residue  of  the  survey  not  before  conveyed,  passes  the  estate.(6)  But 
words  cannot  be  transposed  in  order  to  give  effect  to  a  deed,  unless  it 
contain  something  which  shows  that  the  intention  will  otherwise  be 
defeated  .(7) 

10.  "Idem  semper  refertur proximo  antecedenti."  Thus  a  limitation  to 
A  in  tail,  remainder  to  B  "in  eadem  forma,"  gives  B  an  estate  tail.  But 
a  limitation  to  A  for  life,  remainder  to  B  in  tail,  remainder  to  0  in 
forma  prcedicta,  is  void  (as  to  C)  for  uncertainty .(8) 

11.  Ancient  charters  are  to  be  taken  according  to  ancient  usage  j 
and  being  before  time  of  memory,  and  having  been  used  since,  are  to 
be  sustained,  though  according  to  present  rules  insufficient  and  void.(9) 


(1)  Foster  v.  CherrT,  2  Nott  &  McC.  561. 

(2)  Hix  V.  Fleetwood,  4  Leon.  248. 

(3)  Cother*.  Essex,  Hard.  94;  Bridgewater 
W.Bolton,  6  Mod.  107  ;  Tufts i).  Cutler,  3  Pick. 
276;  Gould  v.  'Womack,  2  Ala.  (S.  S.)  83; 
Doe  V.  Porter,  3  Pike,  18 ;  City,  &o.  v.  Illi- 
nois, &c,  12  lUin.  38;  Clough  v.  Bowman, 
15  N.  H.  204. 

(4)  Knight  «.  Cole,  Carth.  120. 

(6)  6  Rep.  38  b ;  Cromwell  v.  Eumsden,  1 
Ld.  Ray.  585. 


(6)  Sutton,  &c.,  10  Rep.  28  a;  Attoe  v. 
Hemmings,  2  Bulat.  282 ;  Noel  v.  Dishman, 
4  Bibb.  51. 

(7)  Kea  v.  Robeson,  5  Ired.  Equ.  375. 

(8)  Co.  Lit.  20  b. 

(9)  Bro.  Abr.  Grants,  89  ;  Livingston  v. 
Ten  Broeek,  16  John.  23,  178 ;  Codman  v. 
"Winslow,  10  Mass.  149;  Adams «.  Frothing- 
ham,  3,  361 ;  Co.  Lit.  183  a  ;   16  John.  14. 


(a)  It  has  been  held  otherwise  in  regard  to  date.    {Infra,  ch.  84,  see.  4.) 
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12.  A  deed  is  always  construed  most  strongly  against  the  grantor. 
"  Verba  chartoe  fortius  accipiuntur  contra  proferentem  ;  et  quoilibet  concessio 
fortissime  contra  donatorem  interpretanda  est."{a)  This  rule  is  founded 
upon  an  obvious  reason  of  policy ;  because,  if  ambiguous  expressions 
were  to  be  construed  in  favor  of  the  grantor  or  party  using  them,  such 
language  would  be  intentionally  and  fraudulently  employed.  This  rule, 
however,  does  not  apply  to  an  indenture,  which  is  the  act,  and  contains 
the  language,  equally  of  the  grantee,  and  the  grantor.(l)(6)  And  it  is 
said  not  to  apply  to  grants  from  the  govern  men  t.(2)     (See  ch.  64.) 

13.  Where  a  deed  admits  of  two  constructions — the  one  oonformat>le, 
and  the  other  contrary  to  law  ;  the  former  is  preferred.  Thus,  if  ten- 
ant in  tail  convey /or  life,  it  shall  be  construed,  for  his  own  life.  So, 
also,  a  deed  will  be  so  construed,  if  possible,  as  to  avoid  a  forfeiture.(3) 

14.  The  word  and  may  sometimes  be  construed  to  mean  or,  and  vice 
versa,  to  effect  the  intention  of  the  parties.  Thus,  where  a  lessor  for  21 
years  covenanted  to  renew  the  lease  to  the  lessee  arid  his  assigns ;  the 
lessee  having  died,  held,  his  executors  were  entitled  to  a  new  lease  upon 
the  expiration  of  the  old  one.  So,  a  grant  to  one  "or  his  heirs,"  shall 
be  construed  "  and  his  heirs,"  if  the  intent  so  require. (4)  So,  the  use 
of  the  word  with,  instead  of  to,  before  the  grantee's  name,  does  not  avoid 
the  deed. (.3) 

15.  Words  repugnant  to  other  parts- of  the  deed,  and  to  the  general 
intent,  will  be  rejected. (6) 

16.  Though  it  is  an  established  rule,  that  a  deed  shall  be  so  construed 
"  ut  res  magis  valeat  quam  pereat"  yet  the  language  must  control. 
Hence,  where  the  terms  of  a  deed  are  so  uncertain,  unmeaning  or  re- 


(1)  Tennyt).  Beard,  5  N".  H.  58;  4  Cruise, 
203-4 ;  Thomas  v.  Ward,  1  Leon.  246  ;  Skip- 
worth  V.  Green,  8  Mod.  312;  16  John.  178  ; 
4  Mass.  205 ;  Howard  v.  Rogers,  4  Har.  &  J. 
278  ;  Doe  v  Porter,  3  Pike,  18  ;  Cooheco,  &c. 
V.  Whittier,  10  N.  H.  305  ;  Mills  v.  Oatlin, 
22  Term.  98  ;  Lincoln  v.  Wilder,  29  Maine, 
169;  City,  &o.  v.  Illinois,  Ac,  12  lUin.  38; 
Clough  V.  Bowman,  15  N.  H.  204;  Yoj  v. 
Neal,  2  Strobh.  156. 


(2)  Jackson  v.  Reeves,  3  Caines,  293. 

(3)  Co.  Lit.  42  a,  183  a,  b ;  Jackson  ».  Top- 
ping, 1  Wend.  388. 

(4)  Jackson  «.  Topping,  1  Wend.  388; 
Chapman  v.  Dalton,  Plow.  289;  Co.  Lit. 
225  a;  White  v.  Crawford,  10  Mass.  183 ; 
Stubbs  V.  Sargon,  2  Keen,  255. 

(5)  Brooks  v.  Ratcliff,  11  Ired.  321. 

(6)  4  Cruise,  205. 


(a)  Upon  the  trial  of  a  prisoner  for  aiding  a  slave  to  abscond  from  his  master,  the  prisoner 
produced  a  deed  of  emancipation  from  the  master  to  the  slave.  Held,  if  it  was  doubtful,  up- 
on the  construction  of  the  deed,  whether  it  was  effectual  as  such,  the  prisoner  was  entitled 
to  the  benefit  of  the  doubt.     Logan's  Case,  2  Gratt.  671. 

(6)  But  see  Goodwin  v.  Gilbert,  9  Mass.  514;  Phelps  v.  Townsend,  8  Pick.  392  ;  Flaggy. 
Flagg,  11,  475,  that  the  acceptance  of  a,  deed-poll  creates  an  obligation  on  the  part  of  the  gran- 
tee. The  same  principle  applies  to  a  devisee  or  the  grantee  of  a  devisee.  Feloh  v.  Taylor, 
13  Pick.  133.  Assumpsit  lies  against  them,  or  covenant.  lb.;  Ralph  v.  Strickland,  Cro.  Jao. 
240 ;  8  Pick.  287  ;  Finley  v.  Simpson,  2  N.  J.  311.  And  sometimes  case.  Burnett  v.  Lynch, 
8  Dow.  &  R.  368;  {Infra,  ch.  86.)  See  Guild  v.  Leonard,  18  Pick.  511;  Newell  T.  Hill,  2 
Met.  180.  Contra,  as  to  the  action  of  covenant,  Benbury  v.  Benbury,  2  Dev.  &  B.  Eq.  239. 
This  action  is  held  not  to  lie  against  a  lessee,  where  the  lessor  only  signed  or  sealed  the  lease. 
Trustees  v.  Spencer,  7  Ohio,  149  ;  Hinsdale  v.  Humphrey,  15  Conn.  431. 

So,  where  a  grantee  assumes  payment  of  a  mortgage  upon  the  land  as  part  of  the  consid- 
eration, and  purchases  subject  thereto ;  he  is  bound  inequity  to  indemnify  the  grantor  against 
the  mortgage,  and  the  latter,  if  compelled  to  pay  it,  has  a  personal  claim  against  him.  So, 
also,  the  facts  furnish  sufiScient  consideration  for  a  promise  from  a  purchaser  to  the  mortga- 
gee. Dorr  V.  Peters,  3  Edw.  132.  Conveyance  to  a  town — "  and  it  is  for  the  use  of  a  bury- 
ing-place  ;  if  the  land  shall  be  enclosed  by  a  fence,  the  same  is  to  be  done  by  the  inhabitants, 
aforesaid."  The  town  accepted  the  deed  and  built  a  division  fence.  Held,  they  were  bound 
to  maintain  such  fence.     Minor  v.  Deland,  18  Pick.  266. 
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pugaant,  that  its  intention  cannot  be  discovered,  it  is  void ;  as,  for  in- 
stance, a  deed  to  A  or  B  ;  or  to  one  of  the  children  of  A,  who  has  four 
children.  So,  a  grant  to  A,  B  and  0,  or  either,  habendum  to  them  or 
either,  upon  trust  for  creditors,  &c.  So,  where  the  description  of  the 
'  land  is  illegible  or  wholly  uncertain.  But  if  certain  in  part  and  uncer- 
tain in  other  parts,  a  deed  is  not  therefore  void.(l) 

17.  Demise  to  A,  habendum  to  A,  and  B,  0  and  D  successive.  Held, 
A  alone  could  take  an  immediate  estate,  the  others  being  named  in  the 
habendum  only ;  and  that  they  could  not  take  by  way  of  remainder,  be- 
cause the  word  successive  prevented  them  from  taking  together,  and  the 
order  in  which  the  estate  should  come  to  them  was  left  wholly  unde- 
termined.(2) 

18.  A  constable,  who  had  sold  part  of  a  lot  of  land  for  taxes,  thus 
described  it  in  his  deed  :  "  a  certain  tract  of  land,  part  of  lot  No.  300, 
containing  250  acres."  Held,  the  deed  was  void  for  uncertainty.  So, 
the  sale  of  190  acres,  part  of  a  tract  of  600,  is  void  for  uncertainty.(3) 

19.  It  is  said,  where  the  parts  of  a  deed  are  mutually  repugnant,  the 
intent  shall  prevail.(4)  Also,  that  a  deed  is  avoided  only  by  such  un- 
certainty, as  makes  it  impossible  to  tell  what  estate  is  granted,  or  who 
is  first  to  take.(5) 

19  a.  A  sale,  for  taxes,  of  one  acre  of  land,  without  describing  its  form, 
'•'  off  the  east  side  of  "  a  lot  of  oUe  hundred  and  fifty  acres,  granted  by 
the  United  States  to  a  settler  thereon,  but  the  boundaries  of  which  have 
not  been  ascertained ;  is  void  for  uncertainty. (6) 

19  b.  Grant  of  "  the  tract  of  land  at  the  point  of  the  flag-staff."  Held, 
void  for  uncertainty. (7) 

19  c.  Where  land  is  conveyed  by  a  sheriff  upon  a  sale  on  execution, 
and  two  distinct  parcels  are  found,  equally  answering  the  description  in 
the  deed,  the  conveyance  will  be  held  inoperative,  for  the  reason  that  it 
was  intended  to  pass  but  one,  and  it  cannot  be  determined  which  was 
intended. (8) 

20.  It  was  remarked  by  Lord  Mansfield,  that  the  rules  laid  down  in 
respect  of  the  construction  of  deeds  were  founded  in  law,  reason  and 
common  sense.  Hence,  where  a  deed  for  any  reason  cannot  operate  as 
the  kind  of  instrument  intended  by  the  parties,  it  shall  be  held  to  ope- 
rate, if  possible,  in  some  other  way.  "  Quando  quod  ago  non  valet  ut 
ago,  valeat  quantum  valere  potest."  A  deed  shall  never  be  laid  aside  as 
void,  if  by  any  construction  it  can  be  made  good.  Thus,  a  bargain  and 
sale,  or  lease  and  release,  ineffectual  as  such,  may  take  effect  as  a  cove- 
nant to  stand  seized.  So  a  bargain  and  sale,  void  for  want  of  a  pecuni- 
ary consideration,  may  operate  as  a  confirmation.  Thus,  where  a  father, 
in  consideration  of  love  to  his  son,  who  was  in  possession,  bargained, 
sold,  gave,  granted  and  confirmed  to  him  in  fee,  and  the  deed  was  en- 
rolled ;  held,  though  void  by  way  of  use,  the  deed  was  good  as  a  con- 


(1)  Duncan  v.  Beard,  2  Nott  &  M'C.  400 ; 
Co.  Lit.  .20  b;  4  Mass.  205;  Jackson  v.  Ran- 
som, 18- John.  107;  Law  v.  Hempstead,  10 
Conn.  23;  Wright  B.  Pond.  lb.  255;  Doe  v. 
Porter,  3  Pike,  18  ;  Kea  v.  Robeson,  5  Ired. 
Equ.  373. 

(2)  Windsmore  v.  Hobart,  Hob.  313. 

^)  Haven  v.  Cram.  1  K  H.  93.     See  Can- 


ning V.   Pinkham,  lb.   353;  Marmaduke  ». 
Tennant.  4  B.  Monr.  211. 

(4)  State  D.Trask,  6  Term.  355. 

(5)  Pearse  v.  Owens,  2  Hayw.  234. 

(6)  Ballanoe  v.  Forsyth,  13  How.  18. 

(7)  Commyns  v.  Latimer,  2  Flori.  71. 

(8)  Mason  v.  "White,  11  Barb.  173. 
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firmation.(l)     (See  supra,  Feoffment,  Bargain  and  Sale,  Covenant  to  stand 
Seized.) 

21.  So  a  lease  and  release,  void  as  such,  because  the  estate  is  less  than 
freehold,  may  operate  as  a  grant  and  assignment  of  the  term. 

22.  A,  having  a  long  term,  and  being  in  possession,  by  lease  and  re- 
lease, granted,  bargained,  sold  and  demised  the  land  to  trustees  and 
their  heirs,  to  the  use  of  himself  and  his  wife  for  life,  remainder  to  her 
heirs,  covenanting  that  he  had  the  fee.  Held,  though  no  use  vested  in 
the  trustees,  the  statute  of  uses  applying  only  to  freeholds,  and  there- 
fore the  release  had  no  estate  to  operate  upon ;  yet  the  deed,  containing 
the  word  grant,  might  take  effect  as  a  grant  or  assignment  of  the  term 
at  common  la-w".(2) 

23.  It  seems,  a  release  may  operate  as  a  grant,  where  a  reversion  is 
the  subject  of  transfer,  though  the  word  grant  is  not  used.  Thus,  where 
a  reversioner  by  deed  of  release  renounced,  remised,  released  and  for- 
ever quit-claimed  to  A,  in  tail  male,  the  premises  and  all  his  right,  title, 
and  interest  therein ;  it  was  strongly  intimated  by  Lord  Mansfield,  that 
the  instrument  might  take  effect  as  a  grant,  though  this  word  was  not 
used,  as  in  other  similar  cases ;  but  the  case  was  decided  upon  another 
point.     So,  a  release  may  operate  as  a  bargain  and  sale.(3) 

24.  In  England,  a  deed  of  bargain  and  sale,  made  for  a  pecuniary 
■consideration,  though  not  enrolled,  may  be  good,  and  may  be  enforced 
in  equity,  as  a  covenant  to  convey ;  or,  it  may  operate  as  a  grant  of  the 
reversion,  where  the  land  is  in  possession  of  ]essees.(4) 

25.  It  is  the  modern  practice,  to  insert  in  a  conveyance  all  the  oper- 
ative terms  used  in  transferring  land — as  grant,  bargain,  sell,  release  and 
confirm^  in  order  that  the  instrument  may  take  effect  in  one  way  if  not 
in  another.  In  such  case,  the  party  receiving  the  deed  has  his  election 
in  what  way  to  take  it.  Thus,  if  the  words  used  are  diedi  el  concessi,  he 
may  claim  either  by  grant,  feoffment,  gift,  lease,  release,  confirmation 
or  surrender.  So,  where  one  for  money  demises,  grants,  bargains  and 
sells  for  years ;  the  grantee  may  claim  by  demise  or  by  bargain,  and 
the  right  of  election  continues,  notwithstanding  a  subsequent  transfer 
by  the  owner,  and  his  death  afterwards,  and  passes  to  the  heir  or  exe- 
cutor of  the  grantee.  But,  in  such  a  case,  it  is  said,  till  election,  the 
party  takes  the  estate  at  common  law,  and  not  by  bargain  and  sale.(5) 

25  a.  In  some  cases,  the  rule  above  stated,  as  to  giving  effect  to  a 
deed  in  one  way,  if  it  cannot  operate  in  another,  has  been  held  inap- 
plicable. 

25  b.  Certain  of  the  heirs  to  an  estate  executed  an  instrument,  acquit- 
ting to  one  of  the  heirs  all  their  interest  in  the  estate.  The  instrument 
was  .not  under  seal,  nor  was  any  consideration  expressed  in  it,  nor  was  it 
attested  by  witnesses.  Held,  void  under  the  statute  of  frauds,  as  an 
agreement  to  convey,  for  want  of  a  consideration  expressed  ;  as  a  deed, 
under  the  Statute  of  1791,  because  not  sealed  or  witnessed ;  as  a  bar- 


(1)  Goodtitle  v.  Bailey,  Cowp.  SSt ;  Clan- 
richard,  &c.,  Hob.  211 ;  Jackson  v.  Sehoon- 
maker,  2  John.  233-34;  :«  John.  178;  2  Nott 
&  M'O.  -408  ;  Osborn  v.  Churchman,  Cro.  Jac. 
127. 

(2)  Marshall  v.  Franks,  Gilb.  B.  143  ;  Ba- 
iker  V,  yhjcinig,  3  Sumn.  475, 


(3)  Goodtitle  v.  Bailey,  Cowp.  597. 

(4)  Mestaer  v.  Gillespie,  11  Ves.  625  ;  Doe 
V.  Cole,  7  Barn.  &  0.  243. 

(5)  Touch.  83  ;  Heyward's  case,  2  Rep.  35  ; 
Co.  Lit.  145  a ;  Darrell  v.  Gunter,  W.  Jones, 
266;  2  RoUe's  Abr.  787,  pi.  7  ;  16  John.  178; 
Jackson  v,  Hudfion,  3,  375. 
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gain  and  sale,  for  want  of  a  seal ;  and  as  a  covenant  to  stand  seized, 
because  there  was  no  consideration  of  love  and  affection. (l)(a) 

26.  It  is  said,  that  against  a  consideration  alleged  in  a  deed  or  a  use 
declared,  no  averment  to  the  contrary  can  be  received.(2)  The  rule 
of  law,  which  excludes  parol  evidence  to  vary  or  contradict  written 
agreements, (6)  founded  both  upon  the  common  law  and  the  statute  of 
frauds,  is  alike  applicable  to  sealed  and  unsealed  writings,  whether  re- 
lating to  land  or  other  matters ;  and  therefore  does  not  seem  to  require 
special  remark  in  treating  of  the  construction  of  deeds.  It  seems  suffi- 
cient to  notice  the  principles  and  some  of  the  cases  upon  the  subject, 
which,  though  illustrative  of  the  general  rule,  relate  particularly  to  con- 
veyances of  laud. 

27.  It  was  agreed  between  A  and  B,  in  writing,  that  B  should  take 
the  grass  and  vesture  of  hay  upon  land  of  A.  Held,  parol  evidence 
was  inadmissible,  that  B  was  to  have  the  land  itself,  and  also  another 
parcel  of  land,  by  virtue  of  a  parol  agreement  made  at  the  same  time 
with  the  writing.  So,  a  parol  agreement,  previous  or  subsequent  to  the 
execution  of  a  deed,  cannot  be  shown,  in  order  to  extend  well  deiined 
boundaries.  So,  a  deed,  specifying  one  reservation,  and  silent  as  to  the 
postponement  of  possession,  excludes  any  verbal  stipulation  to  that  ef- 
fect.(3) 

28.  So,  where  land  is  let  at  a  certain  rent,  in  an  action  against  the 
executor  of  the  lessee,  parol  evidence  is  inadmissible,  that  the  les- 
see, in  addition  to  this  rent,  agreed  to  pay  the  ground  rent  to  the  ground 
landlord.  It  seems,  this  evidence  would  be  admitted,  in  connection 
with  proof  that  the  lessee  had  actually  paid  the  ground  rent.  The  cir- 
cumstance, that  the  additional  rent  is  to  be  paid  to  a  third  person,  does 
not  alter  the  general  principle.(4) 

29.  Debt  for  rent,  upon  a  lease  for  nine  years,  rendering  rent.  Parol 
evidence  is  admissible  of  an  agreement,  that  for  the  last  nine  months 
no  rent  should  be  paid. (5) 

30.  A  condition  or  trust  cannot  be  coupled,  by  parol  evidence,  with  a 
deed  on  its  face  absolute.(6) 

SO  a.  Persons  who  are  not  parties  to  a  deed,  or  privies  in  estate,  may, 


(1)  Underwood  V.  Campbell,  U  N.  H.  39S. 

(2)  Jenk.  166;  4  Har.  &  J.  278;  Parter- 
iclie  V.  Powlet,  2  Alk.  384;  15  Pick.  69; 
Eevere  v.  Leonard,  1  Mass.  91  ;  Howe  v. 
Bass,  2,  380;  15,  85;  Den.  v.  Monjoy,  2 
Halat.  175;  Hodges  v.  Hodges,  2  Gush.  455; 
Bathbun  v.  Rathbuu,  16  Barb.  98  ;  Bank,  ka. 
V.  Whyte,  1  Md.  Ch.  536.     (But  Bee  Thomp- 


son V.  M'Clenaohan,  17  S.  k  R.  113;   Rich  v. 
Elliott,  10  Verm.  211.) 

(3)  Meres  ».  Ansell,  3  Wila.  270;  Pasley 
V.  English,  5  Sratt,  141 ;  Cathcart  v.  Chand- 
ler, 5  Strobh.  19. 

(4)  Preston  v.  Merceau,  2  Black.  R.  1249. 

(5)  Hultz  V.  Wright,  16  S,  &  R.  345. 

(6)  Flint  V.  Sheldon,  13  Mass.  443.  (See 
Maccubbin  v.  Cromwell,  7  Gill  k  J.  157.) 


(a)  An  inatrument,  containing  a  power  of  attorney,  to  transact  business  in  relation  to  all 
lands  granted  and  to  be  given  to  the  constituent  by  Congress,  &c.,  and  to  take  the  same  into 
possession,  as  the  attorney's  own  property,  containing,  also,  the  following  clause : — "  I  do 
hereby  grant,  bargain  and  sell,  the  said  lands  to  A,  (the  attorney.)  bis  heirs  and  assigns,  for- 
ever ;"  was  held  a  bargain  and  sale,  and  to  transfer  a  lot  subsequently  patented  to  the  con- 
stituent, as  a  revolutionary  soldier.     Willson  v.  Betts,  4  Denio,  201. 

(6)  Somewhat  different  rules  upon  this  subject  prevail  in  law  and  equity.  Thus,  where 
an  issue  was  awarded  by  a  court  of  equity,  to  determine  the  genuineness  of  the  signature 
of  the  grantor  to  a  deed,  and  his  competency  at  the  time  to  execute  It ;  and  tha  jury  found 
in  favor  of  the  deed,  but  the  evidence  showed  that  the  grantor's  intention  was  to  produce  a 
result  entirely  different  from  that  effected  by  the  deed  as  it  was  written ;  a  new  trial  was  or- 
dered.   Lansing  y.  Russell,  3  Barb.  Ch.  526, 
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in  case  they  have  an  interest  in  the  subject  matter,  which  may  be  inju- 
riously or  fraudulently  affected,  if  the  truth  cannot  be  shown,  prove 
by  parol  the  true  character  of  the  transaction,  although  the  parties  and 
their  privies  would  be  estopped  from  doing  so.(l) 

31.  It  is  the  general  rule,  that  collateral  facts,  tending  to  explain  or 
support  a  deed,  may  be  proved  by  parol  evideLice.(a)     As,  for  instance, 

(1)  Taylor  v.  Baldwin,  10  Barb.  582. 


(a)  It  is  held  in  New  York  that,  after  a  sale  on  execution,  and  deed  to  a  purchaser,  ex- 
trinsic evidence  cannot  be  resorted  to  of  the  intent  of  the  sheriff  in  making  the  sale;  the 
rules  applicable  to  a  deed  inter  paries  do   not  apply.     Mason  v.  White,  11  Barb.  173. 

Extrinsic  circumstances  may  be  resorted  to,  to  explain  the  terms  used  in  a  sheriff's  deed, 
and  to  locate  the  premises  described  ;  but  only  for  the  purpose  of  establishing  and  carrying 
out  the  intent  expressed.     lb. 

The  general  rules  of  law  upon  this  subject  have  been  somewhat  modified,  with  reference 
to  a  division  or  partition  of  land  between  joint  owners,  or  the  establishment  of  boundary 
lines  between  adjoining  owners. 

Parties,  whose  lands  join,  may  agree  upon  a  dividing  line  between  them  by^parol,  and  es- 
tablish monuments,  and  this  will  bind  them  until  they  make  a  subsequent  agreement.  But 
possession  up  to  a  line,  established  for  temporary  purposes  only,  is  not  evidence  of  title. 
Olough  T.  Bowman,  15  N.  H.  504. 

A  parol  agreement,  fixing  a  dividing  line  and  its  position,  with  possession  immediately 
following,  is  conclusive,  and  is  not  within  the  statute  of  frauds.  Lindsay  v.  Springer,  4 
Harring.  547. 

It  has  been  held,  that  partition  may  be  presumed  from  a  long  several  holding  by  heirs  of 
one  ancestor.  So,  in  North  Carolina,  that  partition  without  deed  is  valid,  if  made  by  livery 
of  seizin  on  the  land.  And,  in  New  York,  if  followed  by  separate  possession.  In  South 
Carolina,  not  unless  thus  perfected.  Slice  v.  Derrick,  2  Rich.  627;  McCall  v.  Reybold,  1 
Harring.  146;  "Walker  v.  Bernard,  Gam.  &  N.  82;  Anders  v.  Anders,  2  Dev.  532;  Corbin 
V.  Jackson,  14  Wend.  619  ;  Byersg  v.  Wheeler,  25,  434.  See  McCann  v.  Edward.s,  6  B. 
Mon.  208. 

But  in  Massachusetts,  a  parol  partition  by  joint  tenants,  &c.,  is  void,  being  within  the 
Statute  of  Frauds;  and,  notwithstanding  a  several  occupancy,  they  remain  jointly  seized; 
for  a  partition  by  deed  cannot  be  inferred  from  a  several  possession  in  fact.  Such  partition 
is  not  a  question  of  law,  but  of  fact,  for  the  jury.  Porter  v.  Perkins,  5  Mass.  233;  Porter 
T.  Hill,  9,  34.     See  Folger  v.  Mitchell,  3  Pick.  396. 

But  if  there  is  an  ambiguity  in  deeds  of  partition  between  tenants  in  common,  as  to  the 
boundary  meant  to  be  established,  parol  evidence  is  admissible,  that,  two  years  before,  they 
agreed  to  divide  the  land,  surveyed  it,  made  a  wall  conformable  to  the  line  thus  settled,  and 
ever  after  occupied,  respectively,  upon  each  side  of  the  wall.  And  this  evidence  cannot  be 
controlled  by  parol  proof,  that,  when  the  survey  was  made,  they  agreed  to  divide  the  land 
into  equal  parts,  but  by  mistake  the  wall  was  wrongly  located.  Crafts  v.  Hibbard,  4  Met. 
438.  See  Gray  v.  Berry,  9  N.  H.  473.  Hobbs  v.  Parker,  31  Maine,  143.  If  one  tenant, 
occupying  alone,  sow  the  land,  and  while  the  crops  are  growing  partition  is  made,  each 
tenant  will  own  that  part  of  the  crop  growing  upon  his  own  property.  Calhoun  v.  Curtis, 
4  Met.  413.  A  covenant  between  tenants  in  common,  that  a  certain  parcel  of  their  land 
shall  be  occupied  by  them,  their  heirs,  &c.,  in  common,  as  a  yard,  is  no  bar  to  a  petition  tor 
partition.  Neither  party  can  on  this  ground  maintain  the  plea  of  sole  seizin ;  and  partition 
will  not  vary  the  previous  right  of  occupancy.  Fisher  v.  Dewerson,  3  Met.  544;  ace.  Black 
V.  Tyler,  1  Pick.  150.  Where  parties  leave  a  question  of  boundary  to  arbitration,  by  a  parol 
submission,  the  award  is  binding,  and  settles  their  rights.     Bowon  v.  Cooper,  7  Watts,  311. 

A,  B  and  C,  owners  of  lands  adjoining  to,  and  with  the  right  reserved  by  will  of  passing 
and  repassing  over  and  upon,  the  lands  of  D  and  B,  in  order  to  cart  "sea-weed  and  sand, 
at  any  time  when  they  should  see  fit,  and  tip  it  out  in  a  heap,  where  it  should  be  most  con- 
venient and  least  prejudicial,  and  cart  it  off  at  their  leisure,"  together  with  D  and  E,  sub- 
mitted, by  rule  of  court,  to  referees,  their  differences  of  opinion  as  to  the  nature  and  effect 
of  the  above  named  reservations  and  privileges,  contained  in  the  will,  and  as  to  the  manner 
of  enjoying  the  same,  with  all  questions  growing  out  of  the  intent  and  meaning  of  said  will; 
and  the  referees  reported  thereon,  declaring  the  legal  effect  of  the  reservations  in  the  will, 
and  prescribing  the  manner  of  collecting,  depositing  in  heaps,  and  carting  across  the  lands 
of  said  D  and  B  the  above  mentioned  sea- weed  and  sand,  which  report  was  confirmed  by 
the  court.  Held,  said  report  only  defined  and  settled  the  joint  rights  of  the  parties,  and  pro- 
vided for  their  enjoyment  as  joint  rights,  and  did  not  operate  as  a  partition.  Bailey  v. 
Siaaou,  1  R.  I.  L.  233. 
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the  payment  of  a  pecuniary  consideration,  in  case  of  a  bargain  and 
sale.  So,  in  case  of  a  lease,  it  may  be  shown,  -by  parol  evidence,  who 
is  to  repair,  nothing  being  expressed  upon  the  subject.  But  the  term 
cannot  be  shortened  or  increased,  nor  the  rent  enlarged.(l)  So,  it  is 
held,  that  to  contradict  a  deed  by  showing  a  mistake  in  the  person  who 
wrote  it,  evidence  is  inadmissible  of  matters  which  did  not  take  place 
at  or  about  the  time,  and  of  which  it  did  not  appear  that  the  person  to  be 
affected  was  cognizant.(2)  So,  where  a  lease  is  made  by  A  to  B,  for 
one  year,  parol  evidence  is  inadmissible  that,  on  the  day  on  which  the 
lease  was  made,  but  after  its  execution,  it  was  agreed  that  B  should  oc- 
cupy until  the  affairs  between  A  and  a  third  person  were  settled,  and 
that  these  affairs  had  not  been  settled,  although  two  years  had  elapsed.(3) 
82.  Where  the  consideration  named  was  £28,  parol  evidence  was  re- 
ceived that  the  true  consideration  was  £30X4) 


(1)  Cheyney'a  case,  5  Eep.  68  b;  Mildmay's 
case,  1  Rep.  lie  a;  2  Rolle's  Abr.  186,  N.  pi. 
1 ;  Preston  v.  Meroeau,  2  Black.  R.  1249 ;  Hall 
V.  Leonard,  1  Pick.  27  ;  Scanlan  v.  "Wright, 
13,530;  Sanders  V.  Pilley,  12,  554;  aibson 
V.   Tyson,  5  Watts,  34 ;  Hodges  v.  Strong, 


10  Yerm.  24*7 ;  Pish  v.  Hubbard,  21  Wend. 
651 ;  Pride  v.  Lunt,  1  Appl.  115. 

(2)  Wager  v.  Chew,  3  Harris,  323. 

(3)  Wheeler  v.  Cowan,  25  Maine,  283. 

(4)  King  V.  Scammonden,   3  T.  R.  414. 


The  proprietors  of  certain  land,  held  in  common  and  undivided,  who  managed  the  same 
as  a  corporation,  under  tlie  act  of  1186,  o.  53,  (Rev.  Sts.  u.  43,  sees.  20,  43,)  caused  the  land 
to  be  surveyed  and  divided  into  lots,  and  partition  to  be  made  among  the  several  proprietors, 
and  entered,  with  a  plan  of  the  same,  upon  the  records  of  the  proprietary,  which  partition, 
not  being  made  in  conformity  with  the  statute,  had  only  the  effect  of  a  partitiou  by  parol. 
The  proprietor,  to  whom  lot  number  one  was  assigned,  conveyed  a  portion  thereof  to  one  who 
was  not  a  proprietor ;  and  the  residue  of  the  same  was  seized  on  execution  and  set  off.to  a 
creditor  of  such  proprietor,  who  was  himself  a  proprietor.  The  proprietors  subsequently 
made  partition  by  deed,  according  to  the  above  division,  in  which  the  whole  of  lot  No.  1,  (the 
original  proprietor  having  fled  the  country,  and  his  grantee  not  being  a  proprietor,)  was  con- 
veyed to  the  execution  creditor,  who  never  made  any  claim  to  that  part  of  the  lot  which  had 
been  conveyed  by  the  original  proprietor,  but  suffered  the  grantee  thereof,  and  those  claim- 
ing under  him,  to  remain  in  possession.  Held,  the  deed  from  the  original  proprietor  of  lof; 
number  one,  of  a  part  thereof,  was  not  void,  but  voidable  only  by  his  covenants;  and  that 
the  proceedings  of  the  proprietors,  instead  of  disaffirming,  were  a  confirmation  of  the  same. 
Ball  V.  Brown,  5  Gush.  289. 

All  the  tenants  in  common  of  a  lot  of  land,  except  one  absent,  made  a  parol  partition,  in 
which,  at  the  request  of  one  of  those  present,  the  share  of  the  absent  one  was  set  off  to- 
gether with  his,  and  actual  and  exclusive  possession  was  taken  of  the  several  shares  by  those 
to  whom  they  were  allotted.  Held,  the  absent  one  might,  after  the  lapse  of  sixteen  years, 
maintain  ejectment  for  his  share  against  the  one  who  had  had  it  allotted  to  himself  [Burn- 
side,  J,,  dissenting.]     McMahau  v.  McMahan,  1  Harri.s,  S16. 

Held,  also,  that  the  entry  of  the  defendant,  on  all  the  land  set  off  to  him,  was  such  apart 
performance  as  would  take  the  case  out  of  the  statute  of  frauds,  although  he  had,  during 
the  life,  and  with  the  permission  of  the  last  owner,  occupied  a  part  of  the  land  afterwards 
allotted  to  him. 

A  parol  agreement  respecting  the  boundary  between  adjacent  lands  is  not  binding,  where 
there  was  a  previous  definite  boundary,  and  the  party  setting  up  such  agreement  had  not,  at 
the  time  of  making  it,  a  valid  title  to  the  land  claimed  by  him.  Lewallen  v.  Overton,  9 
Humph.  15. 

The  mere  acquiescence  in  a  line,  as  a  dividing  line  between  adjoining  proprietors,  for  fif- 
teen years,  although  but  one  of  them,  and  perhaps  neither,  is  in  actual  possession,  is  suffi- 
cient to  est'iblish  it  as  the  true  line,  if  known  and  claimed  by  both  proprietors.  i3rown  v. 
Edson,  23  Term.  435. 

In  South  Carolina,  a  parol  partition  will  be  enforced,  if  already  partly  executed.  Good- 
hue V.  Barnwell,  Rice,  198.  Where  adjoining  owners  agree  by  parol,  upon  a  line  of  par- 
tition, and  occupy  accordingly,  but  under  a  mistake  of  boundary;  there  is  no  estoppel, 
especially  if  no  valuable  improvements  have  been  made.  Tolman  v.  Sparhawk,  5  Met. 
469.  Where  four  persons  purchased  land,  and  agreed  upon  streets  and  lots  according 
to  a  plan,  and  died;  it  was  held,  that  the  estate  was  not  subject  to  partition.  Peck  v.  Cord- 
well,  2  Beav.  131. 
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33.  In  the  construction  of  a  grant,  the  court  will  take  into  view  the 
attendant  circumstances,  the  situation  of  the  parties,  the  state  of  the 
countrj-,  and  of  the  thing  granted.  So,  if  the  terms  of  a  deed  are 
doubtful  as  to  the  boundaries.  But  a  specific  location  in  a  deed,  as,  for 
instance,  adjoining  a  certain  river,  cannot  be  contradicted  by  parol  evi- 
dence, unless  there  is  a  latent  ambiguity. (l)(a) 

34.  Ancient,  and  perhaps  other  writings  and  titles,  maybe  explained 
by  extrinsic  evidence  of  a  practical  construction  as  to  boundary  and  ex- 
tent ;  which  may  be  proved  by  actual  occupation.  So,  the  boundaries 
of  an  ancient  grant  by  course  and  distance  may  be  enlarged,  by  proof . 
of  a  usage  of  surveyors  in  a  neighboring  township,  to  overrun  the 
measurement.(2) 

35.  The  acts  and  declarations  of  parties,  as  to  the  location  of  land, 
may  control  courses  and  distances  in  a  deed  ;  though  the  parties  were 
ignorant  that  they  could  have  this  effect.  But,  where  certain  land  is 
legally  included  in  a  deed,  the  purchaser's  ignorance  of  this  fact,  and 
his  afterwards  speaking  of  it  as  belonging  to  the  seller,  have  no  effect 
upon  his  title,  unless  third  persons  have  been  affected. (6) 

36.  Acquiescence  in  an  erroneous  location  for  eighteen  years,  is  con- 
clusive upon  a  party  making  or  acquiescing  in  such  location. (3) 

37.  Some  authorities  favor  the  doctrine,  that  a  deed  cannot  be  con- 
strued by  the  acts  of  the  parties,  or  other  extraneous  circumstances, 
unless  the  words  are  doubtful.  This  leads  us  to  speak  briefly  of  ambi- 
gmties.{4:){c) 

38.  Ambiguities  are  either  patent  or  latent.  Where  an  ambiguity  is 
patent,  or  apparent  upon  the  face  of  the  deed,  without  reference  to  any 
exlrinsic  proof;  it  cannot  be  explained  by  parol  evidence,  and  avoids 
the  deed.(5)(c^) 

(1)  Adams  v.  Frothingham,  3  Maas.  352  ; 
4,  205:  Leland  v.  Stone,  10,  459;  Nichols  v. 
Lewis,  15  Conn.  137.  See  Hobba  v.  Parker, 
31  Maine,  143. 

(2)  Codman  v.  Winslow,  10  Mass.  146  ; 
Owen  II.  Bartholomew,  9  Pick.  520  ;  Living- 
ston V.  Ten  Broeok,  16  John.  14;  Clark  v. 
Munyan,  22  Pick.  410  ;  Bolick  v.  Bolick,  1 
Ired.  244. 

(3)  Rockwell  v.  Adams,  6  Wend.  467;  An- 
derson V.  Nesbit,  2  Rawle,  114;  Christine*. 
Whitehill,  16  S.  &  R.  98:  Frost  v.  Spauld- 
Ing,  19  Pick.  445. 


(4)4  Cruise,  .205;  Miller  o.  Bristol,  12 
Pick.  654 ;  Howard  v.  Rogers,  4  Har.  &  J. 
278. 

(5)  Storer  v.  Freeman,  6  Maaa.  435  ;  8,  83  ; 
Staokpole  v.  Arnold,  11,  29  ;  15,  85  ;  Cutler  «. 
Tufts,  3  Pick.  273;  Dygert  v.  Platts,  26 
"Wend.  402.  See  Becton  v.  Cheanut,  4  Dev. 
&  B.  335  ;  Haydon  V.  Ewing,  1  B.  Monr.  113 ; 
Clayton  ».  Nugent,  13  Uees.  &  W.  200; 
Bradley  v.  Washington,  ko.,  13  Pet.  89  ;  His- 
oocka  V.  Hiscoeks,  6  Mees.  &  W.  363  ;  Rich- 
mond V.  Farquhar,  8  Blaokf.  89  ;  Weeks  v. 
Eaton,  15  N.  H.  146. 


(a)  Evidence  has  been  received,  that  by  the  word  rive^;  the  parties  did  not  intend  the  ordi 
nary  meaning  of  the  term.     Greenleaf  v.  Kitton,  11  N,  H.  530. 

(6)  In  the  construction  of  a  devise,  evidence  is  adntissible  of  the  testator's  marking  out  the 
lot  devised,  and  this  boundary  shall  prevail. over  the  quantity  stated  in  the  will.  Hunt  v. 
Devling,  8  Watts,  4-03. 

(c)  It  has  been  held,  that  where  the  terms  of  a  deed  are  equivocal,  resort  may  be  had  to 
evidence  of  the  declarations  and  claim  of  right  of  the  party,  under  the  deed,  and  those  from 
whom  he  claims  title.  And  where  the  terms  of  the  deed  are  not  equivocal,  and  the  court 
give  to  it  the  proper  construction,  it  is  not  ground  of  error  that  such  evidence  was  received, 
when  no  use  was  made  of  it,  unless  as  a  guide  to  the  court.  Adams  v.  Warner,  23 
Verm.  395. 

Where  the  description  of  the  premises  is  sufficiently  certain,  by  reference  to  other  deeds, 
and  monuments  existing  when  those  deeds  were  made,  evidence  that  the  grantor,  when  he 
executed  the  deed,  pointed  out  a  monument  as  the  boundary,  which  was  not  the  true  one, 
would  not  amount  to  a  practical  location,  nor  limit  the  deed  to  the  monument,  there  being  no 
agreement  or  assent  on  the  part  of  the  grantee.     Clough  v.  Bowman,  16  N.  H.  504. 

{d)  But  it  has  been  held,  that  where  there  is  an  inoonsistenoy  between  the  date  and  the 
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89.  But  where  an  ambiguity  arises  from  some  fact  disclosed  by  parol 
evidence,  it  may  be  explained  or  removed  by  evidence  of  the  same  kind. 
Thus,  if  one  -convey  the  manor  of  S.,  and  it  is  proved  that  there  are 
two  manors  of  this  name,  a  north  and  a  south  manor,  parol  evidence  is 
admissible  to  show  which  was  meant.  So  land  and  monuments,  referred 
to  as  boundaries,  may  be  located  by  parol  evidence.  So  where  there 
are  two  persons  of  the  same  name,  father  and  son,  in  the  same  town, 
and  one  of  this  name  is  grantee,  it  may  be  shown  by  parol  proof  that 
the  son  was  intended.  (See  ch.  84,  sec.  17.)  And  where  words  are 
used,  having  a  fixed  meaning,  but  still  varying  according  to  the  subject 
contemplated  by  the  parties ;  this  is  held  to  constitute  an  intermediate 
class  of  ambiguities,  open  to  explanation  by  parol  evidence.(l) 

39  a.  Where  there  are  two  or  more  monuments,  either  of  which  may 
be  that  designated,  parol  evidence  is  admissible  to  show  which  is  the 
one  intended.  But  this  may  be  settled  by  a  farther  description  in  the 
deed,  showing  which  is  the  true  boundary.(2)  So  where,  by  the  regis- 
tered title,  the  divisional  line  of  lands  is  described  to  be  at  a  mark,  a 
given  distance  from  a  monument,  and  the  place  of  the  mark  is  not 
identified,  such  given  distance  may  be  controlled  by  other  evidence  as 
to  the  locality  of  the  line.(3) 

40.  Where  a  deed  gives  a  description  which  has  not  acquired  a  fixed 
legal  construction,  or  refers  to  a  boundary  which  is  variable;  parol 
-evidence  is  admissible  to  explain  the  deed.  Thus,  a  deed  bounded  the 
land  upon  a  pond,  which,  being  identified  by  the  terms  of  the  deed, 
proved  to  be  a  natural  pond,  the  height  of  which  was  varied  at  different 
times  by  means  of  a  dam.  Held,  parol  evidence  was  admissible,  that 
the  parties  agreed  upon  a  certain  line  as  the  boundary. (4) 

41.  Deed  of  land  adjoining  the  town  of  M.,  "  described  on  the  map 
as  swamp  land,^^  but  no  such  land  appeared  on  the  map.  Held,  parol 
evidence  was  admissible  to  explain  the  deed. (5) 

42.  By  ancient  deed,  the  privilege  of  cutting  timber  was  granted,  to 
be  used  for  building  upon  the  land.  Held,  it  might  be  proved,  in  con- 
struction of  the  deed,  that  the  grantee  had  with  the  grantor's  know- 
ledge cut  timber  for  fences.(6) 

48.  It  is  said  the  construction  of  a  grant  is  for  the  court,  and  not  for 
the  jury,  except  in  case  of  latent  ambiguity.(7)(a) 


(1)  Harding  v.  Suffolk,  1  Eep.  in  Cha.  '74; 
Big.  Dig.  212 ;  Wicg  v.  Burgis,  1  Shepl.  Ill; 
4  Har.  &  J.  278 ;  Collins  v.  Lemasters,  2  Bai. 
141;  Coit  V.  Starkweather,  8  Conn.  289; 
Putnam  v.  Smith,  4  Verm.  622  ;  Crafts  v. 
Hibbard,  4  Met.  438;  Atkinson  v.  Cummins, 
9  How.  479  ;  Barton  «.  Morris,  15  Ohio,  408. 

(2)  Clough  V.  Bowman,  15  jST.  H.  204. 

(3)  Moulton  V.  Powers,  32  Maine,  375. 


(4)  Waterman  v.  Johnson,  13  Pick.  261 ; 
Overton  v.  Woolfolk,  6  Dana,  371 ;  Railroad, 
&o.  V.  Ormsby,  7,  276  ;  Morton  v.  Jackson,  1 
Sm.  &  M.  494 ;  Bveleth  v.  Wilson,  3  Shepl. 
109. 

(5)  Morton  v.  Jackson,  1  Sm.  &  M.  494. 

(6)  Livingston  v.  Ten  Broeck,  16  John.  14. 

(7)  Thomas  i).  Godfrey,  3  G-ill  &  J.  142  ; 
Harris  v.  Doe,  4  Blackf.  377. 


recital  of  a  deed,  parol  evidence  is  admissible  to  explain  it,  Kelly  v.  Thompson,  7  Watts, 
401.  Omissions  will  not  be  supplied  by  mere  conjecture.  Dismukes  v.  Wright,  4  Dev.  &  B. 
206.  It  is  said,  in  a  late  case,  "  the  court  are  not  bound  to  find  out  a  meaning  for  a  proviso 
framed  as  this  is."  Doe  v.  Carew,  2  Ad.  &  El.  (N.  S.)  321.  On  the  other  hand,  if  there  is 
no  ambiguity  on  the  face  of  the  deed,  it  cannot  be  rendered  uncertain  by  extrinsic  facts, 
nor  parol  evidence  received  to  contradict  the  description.  Bratton  v.  Clawson,  3  Strobh.  127. 
(a)  The  construction  of  a  grant  is  matter  of  law.  But  its  legal  effects,  deducible  from  its 
terms  or  from  matter  subsequent,  whereby  it  is  enlarged  or  abridged  so  as  to  include  or  ex- 
clude certain  premises,  is  matter  for  the  jury.    Prior  y.  Jackson,  8  John.  495.     See  infra,  oh. 
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44.  It  is  said,  though  a  deed  refer  to  extrinsic  matter,  the  explana- 
tion of  which  requires  parol  evidence,  such  evidence  is  not  admissible 
to  explain  or  contradict  the  deed  itself.(l) 

45.  In  equity,  where  a  material  part  of  an  agreement  has  been 
fraudulently  omitted,  or  the  intention  of  the  parties  mistaken  by  the 
drawer  of  the  deed ;  parol  evidence  is  admitted. (2) 

46.  But  the  mistake  must  be  clearly  and  strongly  proved,  before  the 
court  can  correct  a  deed.(3) 

47.  It  seems  to  have  been  held,  even  at  law,  that  an  evident  omission 
or  mistake  in  a  deed  may  be  supplied  by  other  evidence.  Such  evi- 
dence is  also  admissible  in  case  o{  fraud.  This  rule  has  been  applied 
to  the  omission  of  the  name  of  the  grantor,  in  the  granting  part  of  the 
deed.  Thus,  where  a  deed  ^\-as  made  by  A  to  B,  for  the  purpose  of 
making  him  tenant  to  the  prcecipe,  and  the  deed  showed  that  the  con- 
sideration was  paid  to  A,  and  that  the  object  was  to  bar  entails  and  re- 
mainders, and  assure  the  land  to  A  by  a  common  recovery ;  and  both 
the. deed  and  other  evidence  showed  that  the  land  belonged  to  A  ;  but 
the  name  of  A  was  omitted  in  the  bargaining  part  of  the  deed  ;  held, 
it  was  still  a  valid  convey  ance.(4)(a)     (But  see  infra,  ch.  84,  s.  148.) 

48.  Where  a  trust  deed  is  made  by  a  debtor  to  secure  a  debt  to  A, 
and  B's  name  is  used  by  mistake,  and  the  mistake  clearly  proved, 
.equity  will  order  the  money  paid  in  the  first  instance  to  A.  So, 
where  words  of  inheritance  are  omitted  by  mistake.  Chancery  will 
supply  them.(5)(Z)) 

49.  So  where  a  deed  contains  successive  limitations,  which  are  ar- 
ranged in  an  order  contrary 'to  the  evident  intent  of  the  parties.  Chan- 
cery will  transpose  this  arrangement.  Thus,  where  a  marriage  settle- 
ment, after  estates  for  life  to  the  husband  and  wife,  limited  remainders, 


(1)  South,  &0.  V.  Jobnson,  1  McCord,  41 ; 
(MilliDg  V.  Crankfield,  Ibid.  258.) 

(2)  4  Cruise,  212-13.  See  Parteriobe  v. 
Powlet,  2  Atk.  384;  10  Pick.  279;  Cozens 
V.  Stevenson,  5  S.  &  R.  424 ;  Snyder  v.  Sny- 
der, 6  Binn.  483. 

(3)  Sowerbye  v.  Arden,  1  Jobn.  Cha.  252. 


(4)  Christine  ».  Whitehill,  16  S.  &  R.  98  ; 
Lloyd  V.  Say,  1  Salk.  341;  10  Mod.  40;  4 
Bro,  Pari.  Gas.  13.  See  Tyrell  v.  Comstook, 
10  Conn.  210. 

(5)  M'Call  «.  Harrison,  1  Brook.  26 ;  10 
Conn.  243 ;  Petera  v.  Goodricb,  3  lb.  146. 


84,  sec.  92,  n.  Tbe  jury  may  be  rigbtly  instructed,  tbat  if  tbey  believe  from  tbe  evidence, 
looking  to  the  monuments,  length  of  lines,  quantities,  actual  occupation,  &o.,  that  it  was 
more  probable  tbat  the  parties  "  intended  to  include  tbe  demanded  premises  than  other- 
wise," they  should  find  a  verdict  accordingly.     Reed  v.  Proprs.,  &c.,  8  How.  274 

(a)  A  covenant,  omitting  the  name  of  the  covenantor,  has  been  held  void.  Day  v.  Brown, 
3  Ohio,  45.  But,  where  the  name  of  the  grantor  was  omitted  in  the  graating  part  of  the 
deed,  which  contained  covenants,  and  was  signed  by  husband  and  wife;  held,  it  seems,  the 
deed  was  good.     Carr  v.  Williams,  10  Ohio,  305. 

(6)  Parol  testimony  is  admissible,  in  equity,  to  explain  a  deed,  in  case  of  mistake  in  dra\y- 
ing  it,  though  it  is  to  be  received  with  great  caution.  Lauderdale  v.  Hallock,  7  S.  &  M.  622. 
Ross  V.  Wilson,  7  S.  &  M.  753. 

Where  one  brings  an  action  at  law  founded  upon  an  alleged  mistake  in  a  deed;  although 
parol  evidence  of  the  mistake  is  not  admissible  in  such  action,  further  proceedings  therein 
may  be  stayed,  to  give  the  plaintiff  an  opportunity  of  filing  a  bill  in  equity  to  correct  the 
mistake.     Prescott  v.  Hawkins,  12  N.  H.  19. 

Description  by  metes  and  bounds,  the  same  containingabout  5  3-4  acres,  be  the  same  more 
or  less.  Held,  the  purcliaser  might  prove  by  parol,  that  the  contract  was  for  so  many 
acres,  at  a  specified  price  per  acre,  and  that  a  mutual  mistake  was  made  in  the  measure- 
ment, by  which  the  quantity  was  supposed  to  be  larger  than  it  really  was;  and  might  main- 
tain an  action  for  money  had  and  received,  to  recover  the  exoesa  of  hia  payment  over  the 
contract  price.     White  v.  Miller,  22  Term.  380. 
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first  to  the  sons  in  tail  male,  and  then  to  trustees  for  years,  to  raise 
portions  for  younger  children,  and  declared  the  trust  of  the  term  to  be 
a  support  for  such  children  from  the  husband's  death,  and  payment  of 
the  portions  of  the  younger  sons  at  21,  and  of  the  daughters  at  21  or 
marriage ;  upon  a  bill  in  equity  to  correct  an  error  in  the  settlement, 
after  a  recovery  suffered  by  the  tenant  in  tail ;  held,  the  limitation  to 
trustees  should'be  placed  before  that  to  the  sons  in  tail.(l)     {Supra,  s.  9.) 

50.  Chancery  will  correct  a  deed,  as  well  where  it  is  offered  in  de- 
fence, as  where  it  is  the  subject  of  relief  by  bill.(2) 

51.  It  has  already  been  stated  (Vol.  I.  ch.  20,)  that,  in  some  respects, 
different  rules  of  construction  are  applied  to  conveyances  at  common 
law,  and  those  operating  under  the  statute  of  uses.  The  latter  class 
of  deeds  have  sometimes  been  placed  on  the  same  footing  with  devises, 
in  which  it  will  be  seen  that  great  liberality  is  allowed.(3)  But  a  more 
strict  rule  is  now  adopted,  in  deeds  to  uses,  with  respect  to  mere  words 
of  limitation,  though  words  regulating  or  modifying  the  estate  are  still 
liberally  construed.  It  is  said  that  a  deed  to  uses  is  not  to  be  con- 
strued so  beneficially  for  the  grantee  since,  as  before,  the  statute  of 
uses,  because  this  .statute  turns  a  use  into  a  legal  estate  to  all  intents 
and  purposes. (4)  And  the  settled  doctrine  is  now  stated  to  be,  that 
conveyances  to  uses  and  deeds  at  common  law  are  to  be  construed  in 
the  same  manner. 

52.  The  construction  given  to  a  declaration  of  trust  will  depend  upon 
the  particular  form  or  mode  in  which  the  trust  is  created.  If  the  deed 
is  final,  definitely  fixing  the  trust,  so  that  the  only  future  change  must 
be  a  mere  transfer  by  the  trustee,  for  the  purpose  of  clothing  the  equit- 
able estate  with  a  corresponding  legal  title;  in  other  words,  if  the  trust 
is  an  executed  one ;  the  instrument  is  construed  no  less  strictly  than  a 
legal  conveyance.  If,  on  the  other  hand,  the  trust  is  executory,  or  left 
open,  to  be  established  and  completed  by  a  future  conveyance,  to  which 
reference  is  made  in  the  original  deed  ;  in  decreeing  such  conveyance, 
the  original  deed  will  be  liberally  construed,  according  to  the  inten- 
tion.(5) 

53.  Upon  the  same  principle,  articles  of  agreement  are  always  con- 
strued liberally  in  Chancery ;  being  regarded  as  mere  minutes  or 
memoranda,  drawn  up  by  parties,  to  be  submitted  to  counsel  for  their 
guidance  in  preparing  a  conveyance.  The  rule  is  particularly  appli- 
cable to  marriage  articles.  And,  where  a  marriage  settlement  contains 
a  covenant  to  convey,  it  will  be  constructed  like  an  article  of 
agreernent.(6) 


(1)  Tlvedale  v.  Halfpenny,  2  P.  Wms.  151; 
Targus  v.  Puget,  2  Ves,  195 ;  Deaell  -o.  Casey, 
3  Des.  Cha.  84. 

(2)  Chamberlain  v.  Thompson,  10  Conn. 
243. 

(3)  Carter  v.  Eingstead,  Cro.  Eliz.  208 ; 
Leigh  V  Brace,  Garth.  343  ;  Eigden  v.  Tallier, 
2  Ves.  252. 

(4)  2  Booth,   219;   Pearse  v.  Owens,   2 


Hayw.  234  ;  2  Bro.  233  ;  Doe  s.  Morgan,  3 
T.  E.  165;  Alpass  v.  Watkins,  8,  519;  4 
Cruise,  21§. 

(5)  Pearne,  218 ;  Eoberts  v.  Dixwell,  1  Atk. 
608  ;  Maryat  v.  Townly,  1  Ves.  103. 

(6)  Blandford  v.  Marlborough,  2  Atk.  545  ; 
2  Col.  Jurid.  3'74;  4  Cruise,  215;  West  V, 
Bisooe,  6  Har.  &  J.  460, 
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TITLE  BY  DEED.    CONSTRUCTION.     FORMAL  PARTS  OF  A  DEED. 


1.  plauses  in  a  deed. 

2.  Premises;  what. 

3.  Date,  whether  necessary  or  conclusive. 
10.  Parties,  when  bound. 

12.  How  described ;  whether  a  name  is 
necessary,  &o." 

19.  Deeds  from  and  to  heirs ;  heirs  female, 
&c. 

24.  Corporations  and  associations,  how  de- 
scribed. 

30.  Recital,  how  far,  and  upon  whom  bind- 
ing. 

39.  Consideration,  &o. 

40.  Description  of  property  oonyeyed  j  what 

sufBeient. 


47.  Definitions  of  terms  of  description. 

62.  "What  passes  as  appurtenant;  easements, 

mills,  ways,  &c. 
71.  Miscellaneous  examples  of  rights  per- 
taining to  land. 
73.  Description  by  reference. 
84.  General   and   special    descriptions;    er- 
roneous additions,  &o. 
93.  Boundaries ;  specific  monuments ;  course 

and  distance;  quantity  of  land,  &o. 
116.  Description,  whether  a  warranty. 
121.  Miscellaneous  examples. 
130.  Laud  bounded  upon  water. 
134.  Exception,  reservation,  Ac. 
148.  Habendum. 


1.  Having  considered  the  rules  of  law  relating  to  the  construction 
of  deeds  in  general,  we  proceed  to  enumerate  and  explain  the  several 
parts  or  clauses  of  a  conveyance,  and  the  principles  by  which  they  are 
to  be  interpreted.  This  inquiry  has  been  in  part  anticipated  in  the 
introductory  chapter,  describing  the  general  nature  and  requisites  of  a 
deed  of  lands. 

2.  The  technical  meaning  of  the  premises  in  a  deed,  is  everything 
which  precedes  the  habendum.  The  premises,  in  fact,  include  the  most 
material  particulars  of  the  instrument.  They  determine  the  subject 
matter  of  the  deed.(l) 

3.  Tlie  date  of  a  deed  is  no  part  of  its  substance,  and  not  necessary  to 
be  inserted ;  but  it  is  the  invariable  usage  for  deeds  to  be  dated,  and 
the  date  is  prima  facie  evidence  of  the  time  of  execution.  Otherwise, 
where  it  is  shown  that  a  deed  was  antedated. (2) 

3  a.  Ejectment  for  dower.  It  appeared  that  the  husband  had  been 
long  seized,  and  the  defendant,  for  the  purpose  of  showing  a 'convey- 
ance prior  to  the  marriage,  produced  a  deed  from  him,  dated  four 
months  before  that  event,  but  proved  to  have  been  subsequently  ex- 
ecuted, and  intentionally  antedated,  and  proved  and  recorded  some  time 
after  the  marriage ;  but  the  subscribing  witness  could  not  fix  the  time 
of  execution.  Held,  the  defendant  was  bound  to  show  its  actual  execu- 
tion to  have  been  prior  to  the  marriage ;  and  also,  that  the  fact  of  ante- 
dating the  deed  furnished  a  presumption  that  it  was  executed  after  the 
marriage,  and  that  an  earlier  date  was  inserted  to  overreach  the  title  to 
dower.(3)(a) 

(1)  Sumner    v.    "Williams,    8,  Mass.   174;    Lyerly  «.  Wheeler,  12  Ired.  290;  Castigan  «. 
Manning  v.  Smith,  6  Conn.  289.  Gould,  5  Denio,  290. 

(2)  Jackson  v.  Sohoonmaker,  2  John.  234  ;        (3)  Castigan  v.  Gould,  5  Denio,  290. 


(o)  So,  although,  in  general,  declarations  of  a  person  after  he  has  made  a  deed  cannot  be 
received  to  impeach  it,  where  it  appears  that  the  deed  was  dated  back,  the  declarations  of 
the  grantor  made  before  the  real  date,  though  after  the  date  on  the  face  of  the  deed,  are  evi- 
dence of  the  fraudulent  intent  Of  the  parties."    "Ward  y.  Saunders,  6  Iredell,  382, 
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4.  The  date  of  a  deed  usually '  mentions  the  year  and  day  of  the 
month.  It  may  be  either  at  the  beginning  or  the  end.  The  former  is 
usually  the  case  with  indentures ;  the  latter  with  deeds-poll.  Where 
the  date  in  the  body  of  the  deed  differs  from  that  at  the  foot,  the  latter 
prevai]3.(l) 

5.  It  is  said,  a  date  in  figures  is  less  to  be  regarded  than  one  in  a 
different  form. (2) 

6.  It  is  said,  that  formerly  deeds  were  not  dated  ;  for  the  reason,  that 
a  deed  dated  before  the  period  of  prescription,  which  was  constantly 
changing,  was  supposed  not  to  be  pleadable.  But  ever  since  the  reign 
of  Edward  II,  deeds  have  been  dated.(3) 

7.  It  has  been  seen,  that,  in  the  absence  of  any  date,  a  deed  operates 
from  de]ivery.(4) 

8.  Where  a  deed,  purporting  to  be  made  by  trustees,  was  dated  in 
1714,  and  the  grantors  were  not  trustees  in  that  year,  but  in  1717  ;  this 
fact  was  held  sufficient  proof  of  a  mistake  in  the  date,  and  the  convey- 
ance was  held  valid.(5) 

9.  Several  deeds  take  effect  according  to  priority  of  date,  or  delivery, 
or  registry.  If  constituting  parts  of  one  agreement,  the  law  supposes 
such  priority  as  will  best  effect  the  intention. ((i)     (See  ch.  83,  sec.  6.) 

10.  With  regard  to  the  parties  to  a  deed,  where,  of  several  grantors 
or  grantees,  a  part  are  capable  of  conveying. or  receiving  the  estate,  and 
a  part  incapable,  the  deed  shall  be  good  as  to  the  former,  though  invalid 
as  to  the  latter.(7.) 

11.  A  deed  does  not  bind  one  who  signs  and  seals  it,  unless  it  con- 
tain words  expressive  of  an  intent  to  be  bound.  Thus,  a  wife's  right 
of  dower  is  not  released,  though  she  execute  the  deed  of  her  husband, 
unless  it  contains  words  of  release.(8) 

12.  The  parties  to  a  deed  are  usually  described  by  their  Christian  and 
surnames,  occupation  and  residence.  Strict  accuracy  in  this  respect, 
though  usual  and  desirable,  is  not  absolutely  necessary.  It  is  enough 
that  the  party  can  be  identified  and  distinguished  from  all  others.  Where 
.there  is  a  double  name,  one  part  of  it  only  will  be  sufficient  to  give  effect 
to  the  deed.  If  the  Christian  name  is  mistaken,  but  the  title  or  office 
correctly  stated,  and  the  latter  is  such  as  can  belong  to  but  one  person 
— as,  in  England,  the  Earl  of  Pembroke  ;  this  is  sufficient.  So  the  con- 
veyance may  be  made  to  a  wife,  without  any  Christian  name,  or  even 
by  a  wrong  name.  But  a  grant  by  a  Christian  name  or  a  surname 
alone  is  generally  void,  unless  aided  by  other  parts  of  the  deed,  or  by 
some  subsequent  act.(9)(a) 


(1)  4  Cruise,  216  ;  Colquhoun  ».  Atkinsons, 
6  Munf.  550 ;  Morrison  v.  Caldwell,  5  Monr. 
433. 

(2)  Jackson  v.  Schoonmakor,  2  John.  233 ; 
Geiss  V.  Odenheimer,  iTeates,  2*78. 

(3)  4  Cruise,  216;  Co.  Lit.  6  a. 

(4)  4  Barn  &  C.  908. 

(5)  Jackson  v.  Sclioonmaker,  2  John.  230. 


(6)  Taylor  v.  Horde,  1  Burr.  106. 
(1)  Co.  Lit.  45  a;  Touch.  81. 

(8)  Catlin  v.  Ware,  9  Mass.  220. 

(9)  Gree'ly  v.  Steele,  2  N".H.  284;  10  Pick. 
367  ;  Brae.  188  b:  Co.  Lit.  3  a;  The  King  v. 
Chester,  Carth.  440;  Sowleu.  Sowle,  10  Pick. 
316  ;  Dunn  v.  Gaimes,  1  McL.  321. 


(o)  A  deed,  made  by  mistake  to  a  party  well  named,  cannot  at  law  enure  to  another 
party,  though  an  intention  to  that  effect  may  be  fairly  inferred  from  the  face  of  the  deed. 
Den'v.  Hay,  IN.  J.  174. 

A  deed  is  valid  to  pass  the  fee,  though  in  the  granting  pajt  the  grantor  is  also  named  as 
grantee;'  where  it  describes  the  grantor  as  the  "party  of  the  first  part,"  and  the  grantee  as 


CHAP.  LXXXIY.] 


rORMAIi  PARTS  OP  A  DEED. 


351 


13.  A  conveyance  by  an  heir  in  his  own  name,  but,  subscribed  by 
him  as  executor,  is  valid,  no  will  being  proved  to  exist.(l) 

14.  A  conveyance  to  A  and  son,  being  a  mercantile  firm,  it  seems, 
passes  an  interest  to  the  son. (2) 

15.  A  remainder  may  be,  and  often  is,  limited,  without  the  name  of 
the  party  who  is  to  take — as,  for  instance,  to  the  eldest  son  of  A.{?>) 

16.  A  name  acquired  by  reputation  is  a  sufficient  designation;  as  in 
the  case  of  a  bastard. (4:)(a) 

17.  Where  a  conveyance  is  made  to  a  female,  and  a  person  formerly 
bearing  the  name  of  the  grantee  now  bears  another  name,  having  been 
married  ;  parol  evidence  is  admissible,  to  prove  that  she  is  the  party  in- 
tended, that  the  grantor  was  ignorant  of  her  marriage,  and  that  she 
was  the  only  one  claiming  to  bear  the  name  in  the  deed,  or  claiming 
title  under  it.(5) 

18.  A  soldier  conveyed  lands  by  indorsement  upon  his  discharge,  as 
"  the  600  acres  due  me  from  the  public,  as  a  soldier  in  Col.  LarnVs  re- 
giment of  artillery.^''  He  was,  in  fact,  a  soldier  in  a  diiferent  regiment. 
Held,  the  words  in  italics  should  be  rejected  as  surplusage.(6) 

19.  A  grant  to  the  heirs  of  one  deceased  is  good.  The  parties  who 
are  to  take  may  be  ascertained  by  extrinsic  evidence.  But  a  convey- 
ance to  the  heirs  of  one  living  is  void.  The  intention  of  the  grantor  in 
such  case  cannot  be  ascertained. (6)  It  is  left  doubtful,  whether  after- 
born  children  are  to  take,  whether  the  deed  is  to  operate  immediately, 
or  at  the  death  of  the  father,  and  whether,  if  there  be  no  children,  bro- 
thers and  sisters  can  take.  So  a  conveyance  by  an  heir  apparent  is 
void.(7)     (See  Vol.  I,  Reversioner.) 

20.  A  remainder  to  the  right  heirs  of  A  and  B,  upon  the  death  of 
A  and  B,  passes  to  their  heirs  as  tenants  in  common.  Butif  A  and  B  are 
husband  and  wife,  it  goes  to  their  joint  heirs,  or  their  children. (8) 

21.  Where  a  party  to  a  deed  is  described  as  heir  at  law  of  A.  a  sur- 
viving devisee  of  the  legal  estate,  this  description  is  no  evidence  of  the 
prior  death  of  co-devisees,  or  that  such  party  is  heir  of  A,  even  against 
another  party  to  the  deed.(9) 

22.  An  estate  may  be  limited  by  the  word  heir.ilO) 


(1)  Maverick  «.  Austin,  1  Bai.  69. 

(2)  HoEfman  v.  Porter,  2  Brock.  156. 

(3)  Co.  Lit.  3  a. 

(4)  lb. 

(5)  Soanlan  v.  'Wright,  13  Pick.  523. 

(6)  Jackson  v.  Boot,  18  John.  60. 

(7)  4  Cruise,  218;  Shaw!).  Loud,  12  Mass. 
447;  Hall  v.  Leonard,  1  Pick.  27  ;  Perk.  52; 


Davis  V.  Hayden;  9  Mass.  514;  Boone  v. 
Moore,  14  Mis.  420.  (See  Kitchens  v.  Craig, 
1  Bai.  119.)     1  Pirt.  Dig.  255. 

(8)  2  Rolle'a  Abr.  417,  pi.  6;  Roe  v.  Quart- 
ley,  1  T.  R.  630. 

(9)  Doe  V.  Dodd,  2  Nev.  &  M.  838. 

(10)  4  Cruise.  218.   See  the  State  «.  Engle, 
1  N.  J.  347. 


the  party  of  the  second  part,  with  an  habendvrm  clause,  to  the  latter.  In  such  case,  the  estate 
passes  in  fee  to  the  party,  who  is  to  have  and  to  hold  the  premises.  Irwin  v.  Lougworth 
20  Ohio,  581.  ' 

A  conveyance  in  such  ease  is  good,  where  the  grantee  is  described  by  sufScient  terms  to 
designate  who  is  intended,  thouglj  neitner  his  christian  or  surname  is  used.    lb. 

Where  there  is  no  grantee  named  in  the  granting  part  of  a  deed,  the  party  named  in  the 
habendum  may  take.  Where  the  grantor  is  named  as  grantee,  the  same  rule  applies  as  if  no 
grantee  were  named  in  the  premises.     lb. 

(a)  Devise,  to  A  for  life,  and  her  daughter,  B,  in  fee.  At  the  making  of  the  will,  A  had  an 
illegitimate  daughter,  B,  her  legitimate  daughter  of  that  name  having  died  six  years  before. 
Held,  parol  evidence  was  admissible,  that  the  testator  did  not  know  of  the  death  of  the  latter 
but  intended  the  devise  for  her.     Doe  v.  Beynon,  4  P.  &  Dav.  193. 

(6)  Where  a  note  was  given,  payable  to  "the  heirs  of  A,"  A  being  alive ;  held,  the  pre- 
sumptive heir  of  A  could  recover  on  the  note.     Cox  v.  Beltzhoover,  11  Mis.  142. 
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23.  Lord  Coke  says,  where  there  is  a  limitation  to  the  heirs  female  of 
the  body,  a  daughter  cannot  take  the  estate,  there  being  also  a  son;  be- 
cause she  corresponds  to  only  one  part  of  the  description,  viz.,  the  word 
female,  and  not  to  the  other,  the  word  h&irs.  But  this  rule  has  been 
doubted,  though  sustained  by  Mr.  Hargrave  in  his  notes  to  Coke  upon 
Littleton.(l) 

23  a.  Deed  to  the  heirs  of  A  "  agreeable  to  the  will"  of  A.  No  will 
was  produced.     Held,  the  deed  was  valid. (2) 

23  h.  The  words  "  legal  representatives,"  used  in  a  deed,  cannot  be 
acted  upon  by  the  court,  unless  some  context  be  found  in  the  deed  to 
explain  them. (3) 

24.  The  description  of  a  corporation  must  be  such  as  to  identify  it. 
It  is  said  the  only  essential  circumstances,  or  the  four  first  principles  of 
substance,  are  the  names  of  persons,  of  houses,  foundations  or  dedications. 
But  the  grant  of  a  corporation  is  not  void  by  reason  of  any  variance 
in  addition,  interposition,  omission  or  commutation. (4)  (See  ch.  80,  sec. 
65  &  sequ.) 

25.  A  grant  to  the  parishioners  or  inhabitants  of  a  dale,  or  the  com- 
moners of  a  waste,  or  the  churchwardens  of  a  parish,  is  held  void  for 
uncertainty. (5) 

26.  In  New  York,  where  a  grant  is  made  to  individuals  for  the  use 
of  a  church,  not  incorporated,  the  grantees  stand  s.eized  to  the  use; 
and,  upon  subsequent  incorporation,  the  use  becomes  executed,  and  the 
estate  vests.(6) 

27.  A  grant  to  "  the  inhabitants  of  a  neighborhood,"  which  is  not 
defined  with  sufficient  certainty,  is  void. (7) 

28.  So  a  conveyance,  to  "  a  settlement  of  Friends  on  the  west  side  of 
S.  lake,"  is  too  vague  and  uncertain  to  constitute  a  competent  grantee 
at  law,  or  cestui  que  use,  whose  estate  the  statute  will  execute.  A  for- 
tiori, where  the  grant  is  to  A,  B  and  G,for  themselves  and  their  associates, 
being  the  settlement  aforesaid,  the  persons  named  take  the  legal  estate, 
and  the  associates  only  an  equity.(8) 

::9.  But  in  South  Carolina  it  has  been  held,  that  a  grant  by  a  British 
governor  of  an  uninhabited  tract,  to  A  and  his  associates,  is  not  void 
for  uncertainty.  The  word  associates  might  be  construed  to  mean 
assigns,  or  such  persons  as  should  choose  to  associate  with  A,  and  to 
whom  he  might  therefore  convey. (9)(a) 


(1)  Co.  Lit.  23  b,  n.  3 ;  Beokford  v.  Pendar- 
via,  5  Bro.  Pari.  93 ;  Co.  Lit.  164  a,  u. ;  Good- 
title  V.  Burtenshaw,  Fearne,  Appen.  No.  1. 

(2)  Gearheart  v.  Sharp,  9  B.  Mon.  31. 

(3)  Tipping  V.  Howard,  6  Eng.  L.  &  Eq.  99. 

(4)  Panatiaw's  case,  Moo.  235. 


(5)  Shep.  Touch.  235-6. 

(6)  Reformed,  &o.  v.  Teeder,  4  Wend.  494. 
(1)  Thonaas  v.  Marshfield,  10  Pick.  367. 

(8)  Jackson  v.  Sisson,  2  John.  Oas.  321. 

(9)  Duncan  v.  Beard,  2  Nott  &  M'O.  400 ; 
Williams  v.  Claiborne,  1  S.  &  M.  488. 


(a)  Indenture  between  A  andB  of  the  one  part  and  "  the  school-house  and  its  employers ;" 
(describing  its  location ;)  "  in  consideration  of  love,  &c.,  to  the  school-house  and  the  congre- 
gation or  employers  thereof,  have  given,  granted,  aliened,  enfeoffed  and  confirmed,  Ac,  to 
the  school-house  and  congregation,  &c. — hrhendum  to  the  school-house  and  congregation  or 
employers,  to  the  only  proper  use  of  the  school-house  for  ever."  Held,  the  deed  conveyed 
no  legal  title,  because  there  was  no  grantee,  nor  the  consideration  requisite  for  a  bargain  and 
sale ;  but  it  was  a  valid  declaration  of  'trust,  and  the  legal  estate  passed  to  the  oldest  son  of 
the  owner  at  his  death.     Morrison  v.  Beirer,  2  Watts  &  S.  81. 

Deed  to  "A,  B  &  C,  trustees  of  the  D.  E.  congregation,  their  successors  and  assigns," 
said  congregation  being  a  religious  corporation.  Held,  that  by  this  deed,  the  legal  title  was 
vested  in  A,  B  and  C,  individually,  and  not  in  the  corporation.  Den  v.  Hay,  1  New  Jersey, 
114. 
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30.  The  recital  in  a  deed  is  a  part  not  absolutely  necessary,  but  com- 
monly used  to  explain  the  title  of  the  grantor,  and  the  circumstances 
and  reasons  of  the  conveyance.  It  is  said,  the  recitals  are  a  key  of  the 
construction,  where  the  operative  part  is  doubtfully  expressed,  not  other- 
wise. And  they  shall  not  control  the  latter,  though  less  specific  than 
the  recital,  where  the  plain  intent  would  be  thereby  defeated. (1) 

31.  A  mis-recital  does  not  avoid  the  deed  ;  more  especially  if  imma- 
terial and  irrelevant;  if  not  repugnant,  inconsistent  or  illegal.  As 
where  the  grant  of  a  reversion  mis-recites  the  commencement  of  the 
prior  lease ;  or  a  deed  mis-recites  the  grantor's  estate,  or  the  date  of  the 

.  prior  deed  to  himself.(2) 

32.  Lord  Coke  says,  a  recital  does  not  conclude,  because  it  is  no 
direct  affirmation.  But  it  has  been  held,  that  the  recital  of  a  particu- 
lar fact  binds  the  party  making  it,  hy  estoppel.  Thus,  if  tRe  condition 
of  a  bond  recites  that  the  obligor  has  received  sums  of  money  for  the 
obligee,  for  which  he  has  not  accounted,  bat  is  still  indebted,  he  is  es- 
topped to  deny  the  receipt  of  any  money.  (See  JEstoppel.)  A  recital 
binds  the  grantee  only  as  to  the  land  conveyed.(3)(«) 

33.  A  recital  in  a  deed  cannot  operate  on  one  who  is  neither  party 
nor  privy  to  it.  Nor  is  the  party  to  a  deed  bound  by  recitals  in  other 
deeds,  through  which  he  derived  title.  So,  if  one  execute  a  deed  re- 
citing a  former  one,  to  which  he  is  a  party,  but  which  he  has  not  ex- 
ecuted, he  does  not  thereby  bind  himself  by  all  the  conditions  of  the 
former  deed.(4)(6) 

(1)  Treasurers.!;.  Lang.  2  Bai.  430  ;  Bailey  I  23;  Co.  Lit.  352  b  ;  Slielley  v.  Wriglit,  Willea 
V.  Lloyd,  5  Russ.  339;  Cliolmondeley  v.  Clin-    9 ;  Bowman  d.  Taylor,  2   Adol.   &  El.  278  ; 


ton,  2  B.  &  A.  625  ;  Bottrell  v.  Summers,  2 
T.  &  J.  401 ;  Colo  V.  Patterson,  25  Wend. 
456 ;  Schermerhorn  v.  Negus,  2  Hill,  335 ; 
Powell  V.  Powell,  5  Dana,  170;  Hancock  ». 
Bynie,  lb.  514;  Doe  v.  Porter,  3  Pike,  18; 
Farrow  v.  Rees,  4  Beav.  18  ;  Crosby?;.  Chase, 
5  Sliepl.  369.  See  Wilkins  v.  Dingley,  29 
Maine,  73;  Inskeep  v.  Shields,  4  Harring. 
345. 

(2)  Withes  v.  Casson,  Hob.  128  ;  Lewen  v. 
Mody,  3  Leon.  135  ;  Jerman  v.  Orchard,  Skin. 
543  ;   Duke,  &c.  v.  Graves,  9  Barb.  395. 

(3)  Huntington  v.   Havens,   5  John.  Cha. 


( V.  Rostron,  lb.  2)5  ;)  1  Har.  &  Woll. 

400  ;  Doe  v.  Fallows,  2  Tyr.  460  ;  Carver  v. 
Jackson,  4  Pet  83;  Mehaffy  v.  Dobbs,  9 
Watts,  363  ;  Tull  v.  Owen,  4  T.  &  Coll.  192; 
Carpenter  v.  BuUer,  8  Mees.  &  W.  209. 

(4)  Griggs  V  Smith,  7  Halst.  22.  (See 
Crease  v.  Barrett,  5  Tyr.  458.)  Doe  v.  Shel- 
ton,  3  Ad.  &  El.  2S5 ;  Sims  v.  Meacham,  2 
Bai.  101  ;  Carpenter  'v.  BuUer,  8  Mees  &  W. 
209;  Boggsv.  Varner,  6  Watts  &  S.  469; 
Joeckel  v.  Easton,  11  Mis.  118;  Goodwin  v. 
Kensett,  1  Smith,  12S;  Wilkins  v.  Dingley, 
29  Maine,  73. 


(a)  Children  are  not  estopped  from  setting  up  their  elaims  to  their  father's  property,  by 
reason  of  recitals  in  a  deed  in  which  they  had  joined,  or  under  which  they  claimed,  that 
the  personal  estate  had  been  bequeathed  to  the  wife  absolutely.  MoKonkey's  Appeal,' 
Harris,  253. 

(6)  It  is  said,  a  recital  binds  none  except  those  who  claim  under  the  party  making  such 
recital.  Doe  v.  Errington,  8  Scott,  210.  But  it  is  held  to  bind  them.  Thus,  the  defendant 
claimed  under  A,  who  claimed  under  a  conveyance  from  a  receiver  in  Chancery,  which  con- 
veyance recited  a  decree,  setting  aside  as  fraudulent  a  deed  from  a  former  owner.  Held, 
the  defendant  could  not  set  up  such  fraudulent  conveyance  as  a  valid  title.  Chatauque,  &c. 
V.  Risley,  4  Denio,  480. 

A  declaration  in  the  deed,  that  the  land  had  been  previously  granted  to  a  certain  person, 
is  not  evidence,  for  the  parties  to  the  deed,  of  such  grant.     Crump  v.  Thompson,  9  Ired.  491. 

The  recitals  in  a  deed  of  the  marshal  of  a  court,  executed  under  a  decree,  are  no  evidence 
of  his  authority  to  convey,  as  against  an  adverse  claimant.   Masters  v.  Varner,  5  Gratt.  168. 

Where  a  decree,  directing  the  marshal  to  convey,  was  a  necessary  link  in  a  chain  of  title ; 
held,  it  was  not,  of  itself,  competent  evidence  of  his  authority  to  convey  the  land  embraced 
in  Ills  deed,  unless  it  designated  the  land  directed  to  be  conveyed;  but  that  the  whole 
•record,  or  so  much  of  it  as  would  show  what  land  was  directed  to  be  conveyed,  must  be 
produced  with  the  decree.     lb. 
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34.  A  recital  of  one  deed  in  another  is  evidence  of  the  former,  after 
proof  of  its  execution  and  loss.  So  a  recital  of  a  former  deed  and  its 
loss;  as  against  the  grantor  and  his  privies.(l) 

35.  Where  the  deed  recites  that  the  land  is  subject  to  a  mortgage,  the 
covenant  of  warranty,  &c.,  does  not  bind  the  grantor  as  against  such 
mortgage,  it  seems.(2) 

36.  Where  a  deed  purports  to  convey  ^possibility,  a  recital  of  the  truth 
therein  does  not  bar  the  grantor  by  estoppel,  though  he  has  received 
the  consideration. (3) 

37.  A  grantee  is  presumed  to  understand  the  title  to  the  land,  so  far 
as  it  appears  by  the  recital.  But,  where  a  recital  is  obviously  made  as 
a  description,  and  not  by  way  of  deducing  the  title,  it  cannot  be  used  as 
evidence  of  title.(4) 

38.  A  general  grant  may  be  restrained  by  a  recital,  stating  the  object 
of  such  grant.  Thus,  where  the  recital  stated  that  the  grantee  had 
bought  a  certain  mill,  &c.,  and  contemplated  obtaining  a  greater  head 
of  water  than  was  then  used,  and  might  raise  the  old  dam  or  build  a  new 
and  higher  one,  which  might  flow  the  grantor's  land  ;  held,  this  recital 
restrained  the  grant,  though  general  in  its  terms,  to  the  right  of  build- 
ing a  dam  at  the  place,  and  for  the  purpose,  mentioned  in  the  recital.(5) 

39.  After  the  recital,  follows  the  consideration,  and  ihe  receipt  of  it ; 
and  then  the  words  of  grant  or  conveyance,  and  the  description  of  the 
property. 

40.  It  is  said,  the  description  of  the  property  cannot  be  too  minute 
and  accurate.  Thus,  indefiniteness  in  the  description  of  land  sold  for 
taxes  avoids  the  sale.(6)  And,  if  the  description  is  wrong,  it  will  con- 
trol even  the  acts  of  the  gi-antee  in  taking  possession  of  the  estate.(7) 

41.  Thus,  where  a  grantee  is  evicted  from  lands  taken  possession  of 
under  his  deed,  but  not  falling  within  the  description  in  the  deed,  he 
cannot  recover  on  the  covenants  of  seizin,  and  for  quiet  enjoyment.(8) 

42.  But  a  very  general  description  may  be  effectual  to  pass  lands, 
though  added  to  a  precise  description  of  other  property.  Thus,  a  grant 
of  lands  in  the  patent  of  B,  and  of  all  other  lands  in  the  province  of 
New  York,  belonging  to  the  grantor,  passes  the  residue  of  his  lauds  in 
New  York.  The  general  rule  is,  however,  that  a  particular  specification 
will  exclude  things  not  specified. (9) 

43.  A  conveyance  of  "all  lots  I  now  own  in  the  town  of  F,"  &c.,  is 
good  for  all  that  can  be  identified. (10) 

44.  Land  may  be  described  by  numbers  of  lots,  in  figures — as,  "  lot 
No.  54."  And,  though  the  figures  are  so  obscure  that  the  plaintiff 
reads  them  as  174,  and  the  defendant  84,  yet,  if  the  court  and  jury  are 
satisfied  from  the  whole  deed  that  the  former  reading  is  correct,  the 
deed  is  valid. (11) 

45.  In  equity,  as  well  as  at  law,  the  conveyance  of  a  whole  carries 

(1)  Ford  V.  Grey,  6  Mod.  45  ;  McOeskin  i;. 
Leadbetrer,  1  Kelly,  551.  (See  Beall  t).  Lynn, 
6  Har.  &  J.  336;  Carroll  e.  Norwood,  5, 164, ; 
Bowman  v.  Taylor.  2  Ad.  k  Ell.  278.) 

(2)  Jadcson  v.  Hoffman,  9  Cow.  271. 

(3)  Doe  V.  Scarborough,  3  Adol.  &,  El.  2. 

(4)  Simpson  v.  Hawkitjs,  1  Dana,  327 ; 
Griggs  V.  Smilb,  7  Halat.  25 ;  (15  Pick.  68.) 

(5)  Woods  V.  Nashua,  &c.,  5  N.  H.  467  ; 
Norton  v.  Leonard,  12  Pick.  157. 


(6)  Raymond  «.  Longworth,  4  McLean,  481. 

(7)  4  Cruise,  221.  See  Neel  v.  Hughes, 
10  Gill  &  J.  7. 

(8)  Tymaaon  v.  Bates,  14  Wend.  071. 

(9)  Jackson  D.  Delancey,  llJohn.  365;  13, 
557  ;  Nicoll  v.  Trustees,  &o.,  1  John.  Oha.  166; 
Moor  V.  Moor,  Lofft,  398 ;  2  Tyr.  178. 

(10)  Starling  v.  Blair,  4  Bibb,  288. 

(11)  Middlebury,  Ac.  v.  Cheney,  1  Term. 
536;  Jackson  i).  Bansom,  18  John.  107. 


CHAP.  LXXXIT.] 


FORMAL  PARTS  OF  A  DEED. 


355 


all  the  parts,  though  some  of  them  were  not  in  the  view  of  the  par- 
ties.(l) 

46.  A  deed  of  all  one's  share  and  interest  passes  reversionary  as  well 
as  present  estates.  So,  a  deed  conveying  "  all  right,  title,  interest,  or 
claim  to  any  land  descended  to  me  from  A  or  B,"  is  sufficiently  descrip- 
tive to  pass  title  to  any  legal  or  equitable  estate  which  the  grantor  in- 
herited from  A  or  B.(2) 

47.  In  the  description  of  real  property,  there  are  certain  technical 
terms,  appropriated  by  law  to  the  several  forms  in  which  that  kind  of 
property  usually  exists. 

48.  The  word  messuage  is  synonymous  with  dwelling-house  ;(a)  and, 
\i  granted  mth  the  appurtenances,  includes  all  buildings  attached  to  or 
connected  with  the  house,  the  curtilage,  garden  and  orchard,  and  the 
close  in  which  the  house  stands.  But  not  any  greater  quantity  of  land, 
though  usually  occupied  with  the  house.(3) 

49.  The  word  farm  embraces  a  messuage,  and  all  the  kinds  of  lands 
used  therevvith.(4) 

50.  A  homestead  is  the  place  of  the  house,  or  home  place.     Homestead 
farm  does  not  necessarily  include  all  the  parcels  of  land  owned  by  the 

grantor,  though  lying  and  occupied  together,  and  though  a  part  of 
them  are  conveyed.  Thus,  where  the  deed  begins  and  ends  the  descrip- 
tion with  this  term,  but  further  speaks  of  the  land  as  the  same  con- 
veyed to  the  grantor  by  certain  .specified  deeds,  the  particular,  controls 
the  general  description,  and  excludes  all  land  not  embraced  in  those 
deeds.(5)(i) 


<1)  Farnam  v.  Brooke,  9  Pick.  212. 

(2)  Sowle«.  Sowle,  10  Pick.  376;  Barton 
V.  Morris,  15  Ohio,  408. 

(3)  Co.  Lit.  5  b ;  Smith  v.  Martin,  2  Saun. 
400. 


(4)  Co.  Lit.  5  a ;  Touch.  93. 

(5)  Woodman  v.  Lane,  1  N.  H.  241.     (See 
Jackson  v.  Berringer,  15  Jolin.  471.)    Cloyes 

0.  Sweetser,  4  Gush.  403. 


(a)  The  conveyance  of  a  dwelUng-lunise  will  pass  a  shed  and  cliaise-house,  so  connected 
therewith  as  to  make  one  building.  Hilton  v.  G-ilman,  5  Shepl.  263.  The  term  messuage, 
as  used  in  the  statute  relating  to  dower,  may  include  a  few  acres  adjacent  to  a  dwelling-house, 
but  not  a  whole  (arm.     Grimes  v.  Wilson,  4  Blackf.  331. 

Conveyance  of  a  dwelling-house  partly  finished,  with  an  obligation  to  finish  it.  There  was 
an  erection  a  story  and  a  half  high,  with  rooms  for  the  family.  In  the  rear,  annexed  to  it, 
was  another,  one  story  high,  designed  for  a  kitchen,  and  annexed  to  that  was  another  unfin- 
ished erection,  designed  for  a  wash-room  and  other  appendages.  Held,  the  last  erection  was 
part  of  the  dwelling-house,  which  the  party  was  bound  to  finish.  Hovey  v.  Luce,  31  Maine, 
346. 

One  who  had  erected  buildings  on  land,  to  which  he  neither  had  nor  claimed  title,  gave  a 
quit-claim  deed  of  "  the  house  and  stable,  on,  &c.,  built  and  occupied  by  me."  The  deed  con- 
tained none  of  the  usual  covenants  applicable  to  real  estate,  but  declared  that  the  grantor 
should  not  claim  "any  right  or  title  to  the  aforesaid  premises,  or  their  appurtenances,  or  any 
part  or  parcel  thereof,  forever."  Held,  nothing  passed  by  such  deed  except  the  mere  build- 
ings.    Derby  v.  Jones,  27  Maine,  357. 

.  (i)  A  was  the  owner,  and  long  in  the  occupation  of  a  farm,  to  which  he  added  a  tract  of 
wood-land.  He  then  mortgaged  to  B,  "  my  home  farm,  containing  seventy  acres,  more  or 
less,"  the  boundaries  excluding  the  wood-land.  He  afterwards  assigned  for  benefit  of  cre- 
ditors, "  the  farm  whereon  I  live,  containing  seventy  acres,  under  mortgage  to  B."  Held, 
the  wood-land  passed  by  the  assignment.     Wheeler  v.  Randall,  6  Met.  529. 

A  granted  to  B,  "  a  certain  lot  of  land  situate  on  my  home  farm  in  W.,  on  the  west  side  of 
the  road,"  containing  twenty  acres,  "  the  said  lot  to  contain  one  acre  in  such  shape  as  the 
said  [B]  may  choose,"  and  "said  one  acre  is  supposed  to  contain  a  ledge  of  limestone  or 
marble."  At  the  time  of  the  conveyance,  there  was  upon  the  twenty  acres  a  ledge  of  lime- 
stone or  marble,  and  at  a  distance  therefrom  a  dwelling-house,  barn,  and  other  buildings. 
Held,  that  B  had  no  right  so  to  locate  his  acre,  as  to  include  the  ledge  of  limestone  and  mar- 
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51.  Land  includes  anj  species  of  soil,  and  all  buildings  erected  there- 
upon.(l) 

52.  A  grant  of  the  profit  of  land,  accompanied  by  livery  secundum 
fm-mam  chartoe,  passes  the  land  itself,  with  all  below  and  above  it.(2) 

53.  A  grant  of  vjoods  passes  the  land,  or  an  exclusive  right  so  flu'  as 
is  necessary  for  the  support  of  the  trees.(3)     (See  infra,  sees.  142-5.)  _ 

5-1.  Pastures  includes  pasturage  land  of  the  grantor,  and  also  his 
pastures  and  feedings  in  the  land  of  others.  Meadows  passes  meadow 
land.(4) 

55.  Water  passes  only  the  fishery.  To  pass  the  water  itself,  the  de- 
scription should  be,  so  much  land  covered  with  water.  But  the  word 
pool  passes  both  water  and  land.  (5)     (See  pp.  100-1-13.) 

56.  The  grant  of  a  river  does  not  pass  the  soil,  nor  an  island  within 
it.    But  land  under  water  passes  as  land  within  the  bounds  mentioned.(6) 

57.  Where  one  owning  upon  one  side  of  a  stream,  and  also  the  bed 
of  the  stream,  conveys  to  the  opposite  owner  the  land  under  water  to 
the  centre,  reserving  the  right  to  butt  a  dam  on  both  shores,  and  cove- 
nanting to  allow  the  grantee  to  do  the  same  ;  the  parties  have  an  equal 
right  to  use  the  water.(7) 

58.  The  word  tenement,  though  in  its  popular  use  applied  only  to 
buildings,  includes,  in  law,  everything  of  a  permanent  nature,  which 
may  be  holden,  whether  corporeal  or  incorporeal.(8)     (See  ch.  1.) 

59.  The  words  "and  all  the  buildings  thereon,"  in  a  deed,  have  no 
legal  operation. (9) 

60.  The  conveyance  of  a  yard  will  not  pass  a  cellar  under  it,  if  an 
intention  be  shown  to  the  contrary. (10) 

61.  Manure,  lying  about  a  barn  upon  the  land  conveyed,  passes  as  in- 
cident thereto,  unless  expressly  reserved. (11)     (See  ch.  1.) 

62.  An  easement  appurtenant  t^  land  passes  with  the  land,  though 
the  deed  neither  mentions  the  easement,  nor  privileges  and  appurten- 
ances generally,  unless  it  be  expressly  reserved  by  the  deed,  or  by 
another  made  at  the  same  time.  And  the  rule  is  the  same  at  law  and 
in  equity.  Bat  an  easement  which  is  extinct,  or  which  has  no  legal 
existence,  though  used  de  facto,  does  not  pass  as  an  appurtenance. {Vl){d) 


(1)  Co.  Lit.  4  a. 

(2)  Co.  Lit.  4  b ;  Reed  v.  Reed,  9  Mass. 
372;  Kehobotiiv.  Hunt,  1  Pick.  224;  Wor- 
cester v.  Green,  2,  425 ;  Bowers  v.  Porter,  4, 
203-4. 

(3)  Co.  Lit.  4  b;  Clap  v.  Draper,  4  Mass. 
268. 

(4)  Co.  Lit.  4  b ;  Jackson  v.  Halstead,  5 
Cow.  216. 

(5)  (;o.  Lit.  4  b. 

(6)  Jackson  v.  Halstead,  5  Cow.  216;  Rog- 
ers V.  Jones,  1  Wend.  237  ;  1  Price  P.  C. 
148. 


(7)  Casei;.  Haip;ht,  3  Wend.  632.  See  Doe 
V.  Cullum,  4  Alab.  (N.  S.)  576. 

(8)  Co.  Lit.  6  a.  But  see  Stearns,  150  ;  An- 
gell  on  W.  C.  18. 

(9)  Crosby  V.  Parker,  4  Mass.  110  ;  1  John. 
217. 

(10)  Doet).  Burt,  1  T.  R.  701. 

(1 1)  Kittredge  v.  Woods,  3  N.  H.  503. 

(12)  Plant  V.  James,  5  Barn.  &  Adol.  791 ; 
Kent  V.  Waite,  10  Pick.  138;  Pattison  v. 
Hull,  9  Cow.  747.  See  Chapman  v.  Gat- 
combe,  2  Bing.  N.  R.  516  ;  6  Conn.  289. 


ble,  iind  from  tlience  to  run  a  narrow  strip  of  land  lo  the  buildings,  and  include  within  his 
one  acre  lot  the  land  on  which  the  buildings  stood.     Grover  v.  Drummond,  25  Maine,  185.  j 

A  deed '•  granted,"  &c.,  to  A,  "the  plantation,"  on  which  she  then  resided,  "together 
with  tlie  lioUfC,  outhcuses,  and  appurtenunces  thereunto  belonging,"  "with  as  mucii  land 
adjoining  the  improved  plantation,"  &c.,  as  they  or  eitlier  of  theiti  might  "  have  occasion  to 
occupy  for  cultivation,"  "  and  as  much  timber  lor  plantation  purposes  as  might  be  necessary.'' 
Held,  this  did  not  convey  the  whole  tract,  wood  and  cultivated,  of  which  the  "improved 
plantation,"  formed  a  part.     Hext  v.  Jarrell,  3  Strobh.  11. 

{a)  See  Easement.    (See  also  U.  S.  v.  Appleton,  1  Sumn.  492.)    A  grant  passes  every 
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fi3.  In  general,  land  cannot  pass  as  appurtenant  to  land.  Thus  the 
conveyance  of  a  mill,  with  the  appurtenances,  does  not  pass  the  soil  of 
a  way  immemorially  used  to  such  mill.  So  a  highway  adjoining  upon 
land  conveyed  does  not  pass  with  it,  unless  included  by  reasonable  con- 
struction in  the  deed.(l) 

64.  But  a  wharf  and  dock,  as  connected  with  the  flats  in  front  of 
them,  are  not  regarded  as  land,  within  the  meaning  of  this  rule.  And 
from  necessity  a  conveyance  of  the  former  will  pass  the  latter  a]so.(2) 

65.  In  Massachusetts,  a  grant  of  land  bounded  on  marsh,  which  bor- 
ders on  flats  adjoining  the  sea,  does  not  pass  the  flats  by  virtue  of  the 
ordinance  of  1641.  The  flats  belong  to  the  proprietor  of  the  adjoining 
land,  whether  upland  or  marsh.  But  the  deed  of  a  wharf,  extending 
from  upland  below  high-water  mark,  and  bounding  on  an  arm  of  the 
sea  in  which  the  tide  ebbs  and  flows ;  will  pass  tlie  flats,  as  parcel  of 
and  appurtenant  to  the  wharf  (3) 

66.  The  grant  of  a  thatch  bank,  covered  with  water  at  high  tide,  does 
not  pass  the  flats  or  marsh  between  the  bank  and  low-water  mark,  or 
the  channel  of  the  river  upon  which  it  lies.(4:)(a) 

67.  A  fence  standing  upon  the  land  conveyed,  or  intended  and  main- 
tained as  a  division  fence,  though  varying  from  the  true  line,  passes  as 
appurtenant,  unless  expressly  reserved.(5) 

67  a.  Wood  and  timber,  cut  down  prior  to  the  sale  of  land,  does  not 
pass  to  the  purchaser  of  the  land,  but  is  severed  from  the  inheritance, 
and  becomes  personal  property.(6) 

68.  The  construction  of  conveyances  of  mill  rights  has  been  con- 
sidered at  length,  in  treating  of  water-courses  and  mills.  One  or  two 
additional  cases  only  will  be  here  referred  to.(6) 


(1)  Doane  v.  Broad  Street,  &o.,  6 
332 ;  Leonard  v.  White,  1,  6 ;  Jackson  v. 
Hathaway,  15  John.  447  ;  Jackson  v.  Striker, 
1  John.  Gas.  284;  Cole  v.  Haynes,  22  Term. 
588.  But  see  Ashm.  417  ;  XJ.  S.  v.  Harris,  1 
Sumn.  37-8,  that  it  is  otherwise  if  the  inten- 
tion so  require.  See  also  Leavitt  v.  Towle, 
8  N.  H.  96. 


(2)  Tb. 

(3)  Rust  V.  Boston,  &,c.,  6  Piok.  158  ;  Ash- 
by  V.  Eastern,  &c.,  5  Met.  36S. 

(4)  Lafkin  v.  Haskell,  3  Pick.  356. 

(5)  Ropps  V.  Barker,  4  Pick.  239. 

(6)  Grouch  v.  Smith,  1  Maryland  Ch.  Deois. 
401. 


thing  necessary  to  its  enjoyment.     Cocheco,  &o.  v.  "Whittier,  10  N.  H.  305.     A  clause  in  a'' 
deed,  conveying  land  ''with  all  the  buildings,  ways,  privileges,  and  appurtenances,  to  th? 
same  belonging,"  conveys  an  easement  or  appurtenance  already  existing?  and  belonging  in 
the  land,  but  cannot  create  a  new  one.     Kenyon  v.  Nichols,  1  Rhode  Island,  411. 

(a)  It  has  been  stat  d  in  a  former  chapter,  that  a  deed  bounding  upon  a  river  not  naviga- 
ablo,  passes  a  title  to  the  centre  of  the  stream.  In  a  late  case  iu  Maine,  this  doctrine  has  beea 
held  inapplicable  to  a  natural  pond,  upon  the  ground  that  it  could  not  vfith  any  propriety  Vie 
applied  to  very  large  ponds,  and  that  there  can  be  no  definite  line  drawn  between  large  and 
small  ones.  Bradley  v.  Rice,  1  Shepl.  198.  (See  Hathorne  v.  Slinson,  1  Fairf.  233  ;  Wa- 
terman V.  Johnson,  13  Pick.  261,)  And  parol  evidence  is  not  admissible,  to  control  this  con- 
struction. Lowell  V.  Robinson,  4  Shepl.  357  ;  infra,  sec.  130  and  sequ.  Conveyance,  from 
the  road  north,  to  the  margin  of  the  cove,  thence  west,  along  the  margin,  &c.,  about  eleven 
rods,  thence  south  to  the  road.  Held,  no  flats  passed  by  the  deed,  but  the  edge  was  the 
boundary.     KTickerson  y.  Crawford,  4  Shepl.  245. 

(6)  The  grant  of  a  "  mill-site"  conveys  a  water  power,  together  with  the  right  to  maintain 
a  dam,  wherever  suitable  for  the  convenient  and  beneficial  appropriation  of  the  water  power. 
Stackpole  v.  Curtis,  32  Maine,  383.  It  also  passes  the  land  covered  by  the  mill,  necessary 
for  its  use,  or  ordinarily  used  with  it.  Crosby  v.  Bradbury,  2  Apple.  61.  So  the  term  mill 
ov  mill-privilege.  Gibson  v.  Brockaway,  8  N.  H.  465;  Maddox  v.  Goddard,  3  Shepl.  218; 
Moore  v.  Fletcher,  4,  63.  Where  the  owner  of  land,  upon  a  stream  connecting  two  ponds, 
leases  to  auother  "so  much  land  adjoining  said  stream  of  water  as  shall  be  necessary  and 
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69.  "Where  one  conveys  land,  having  a  mill  upon  it,  with  the  appur- 
tenances, and  he  holds  a  leasehold  water  right,  the  latter  passes.(l) 

70.  The  grant  of  a  water  privilege  passes  as  appurtenant  thereto  the 
right  of  flowing  adjoining  lands  of  the  grantor,  so  far  as. is  necessary 
for  profitably  using  such  privilege,  as  it  was  used  at  and  before  the 
time  of  grant.  But,  in  case  of  a  grant  by  the  State  of  land  to  A,  with 
a  mill-site  thereupon,  and  afterwards  of  other  lands  to  B,  A  has  no  right 
to  flow  the  land  of  B,  though  B's  grant  is  subsequent  to  the  erection 
of  a  dam  by  A,  and  the  letters  patent  to  B  refer  to  a  map  on  which 
the  land  is  represented  as  flowed.(2) 

71.  Damages,  to  be  recovered  for  a  trespass  upoij  land,  do  not  pass 
by  a  conveyance  of  the  land.  So  the  conveyance  of  a  party-wall  does 
Bot  entitle  the  grantee  to  contribution  from  an  adjoining  owner,  as 
against  a  payment  to  the  first  builder,  though  the  purchaser  had  no 
notice  of  it.  So  a  claim  to  compensation,  under  an  act  for  adjusting 
certain  titles,  does  no't  pass  by  a  conveyance  of  the  land.  So^  where 
one  conveys  land  in  fee,  reserving  merely  a  right  to  a  part  of  the  pur- 
chase-money charged  thereupon,  and  afterwards  makes  another  deed 
of  all  his  right  and  title  to  the  land  ;  the  latter  deed  does  not  pass  his 
interest  in  the  money  charged.  But  where  a  testator  devised  one  fourth 
of  his  land  to  his  son,  and,  for  the  more  easy  distribution  of  his  estate, 
directed  all  his  real  estate  to  be  sold  by  his  executor ;  held,  a  deed  by 
the  son,  of  his  interest  in  the  land,  passed  his  interest  in  the  proceeds 
when  the  land  was  sold. (3) 

72.  When  property  in  land  passes  by  a  deed,  the  property  in  the 
deed  passes  with  it.  In  England,  a  conveyance  in  fee-simple  usually 
contains  a  clause  granting  all  deeds,  evidences,  writings,  &c.  This  is 
said  to  be  advisable,  though  not  absolutely  necessary,  because  the  deeds 
pass  as  incident  to  the  land,  \>j  a  deed  without  warranty.  But,  in 
conveyances  to  use,  the  clause  is  highly  important,  it  being  otherwise 
left  doubtful  whether  the  trustee  or  cestui  shall  liave  the  deeds.  A 
purchaser  without  warranty,  and  without  any  express  grant  of  deeds, 
&c.,  is  not  entitled  to  prior  warranty  deeds  upon  which  the  grantor 
might  have  his  warranty  paramount.(4)(a) 

73.  Upon    the  maxim,  "  id  certum  est,  quod  certum   reddi  potesi,^'(b) 


(1)  Provost  V.  Calder,  2  "Wend.  51 T  ;  Pick- 
ering V.  Stapler,  5  S.  &  R.  107  ;  Strickler  v. 
■Todd,  10,  63.  (See  Marsliall  v.  Niles,  8  Conn. 
fe69;  Taylor  v.  Hampton,  4  McOord,  100) 

(  (2)  Oakley  v.  Stanley,  5  "Wend.  523 ;  Col- 
i*in  V.  Burnet,  2  Hill,  620. 

\  (3)  Sohuylkill,  &c.  v.  Decker,  2  "Watts,  344 ; 


Hart  V.  Kucher,  5  S.  &  R.  1 ;  Comm.  v.  Shep- 
pard,  3  Penns.  509 ;  Craft  v.  Webster,  4 
Rawle,  242  ;  Costen's,  &o.,  1  Harris,  292. 

(4)  Lord  V.  "Wardle,  3  Bing.  N.  R  680 ;  Ld. 
Buokhurst'a  ease,  1  Rep.  1  a.  See  Dryden  v. 
Frost,  B  My.  &  C.  670. 


convenient  for  him  to  use  and  occupy  for  the  purpose  of  making  and  jisiug  a  canal'  to  slip 
lumber  from  one  pond  to  the  other,  and  for  no  other  purpose,"  the  deed  does  not  convey  by 
implication  the  right  to  erect  a  dam,  and  flow  the  lands  of  the  grantor,  in  order  to  obtain 
a  supply  of  water  for  the  canal.     Davis  v.  Brigham,  29  Maine,  391. 

(a)  After  the  expiration  of  a  lease,  containing  convenants  by  the  lessor,  he  cannot  claim 
the  lease  from  the  lessee,  »a  his  property'.  Hall  v.  Ball,  3  Mann.  &  G.  242.  See  Farrow 
^T.  Rees,  4  Beav.  18. 

(i)  But,  where  this  maxim  is  not  complied  with,  uncertainty  avoids  the  conveyance-. 
Conveyance  of  412  acres  of  a  tract  containing  1,020  acres.  Held  invalid.  Swayze  v.  Doe. 
13  Sm.  &  M.  317. 

G  H  having  died,  leaving  both  real  and  personal  estate,  and  one  son,  C  H,  his  sole  heir, 
R  R  was  duly  appointed  his  administrator.  C  H  executed  and  delivered  to  R  R  an  in- 
strument under  seal,  but  not  acknowledged  or  recorded,  in  the  terms  fallpwiiig  :■  "  Know  ali 


CHAP.  LXXXIT.] 


FORMAL  PARTS  OF  A  DEED. 


359 


a  conveyance  of  all  the  grantor's,  lands  in  a  certain  county,  or  the  lands 
descended  from,  or  occupied  hy  J,  will  be  effectual  to  pass  all  the  grantor's 
estate  included  in  this  description.  So  a  conveyance  of  land  in  A, 
being  a  part  of  the  real  estate  of  B  deceased,  and  set  off  as  dower  to  the 
widow  C,  as  it  may  be  made  certain  by  reference  to  the  prol^ate 
records,  passes  the  land  described.  And  a  reference  to  another  deed 
may  even  control  courses  and  distances.(l) 

74.  If  a  grantor  is  in  possession,  his  deeds  will  pass  all  the  title  which 
he  has,  though  referring  to  another  deed,  which  is  on  record  and 
void.(2)(a) 

75.  A  deed  may  also  be  made  sufiBciently  certain  by  a  reference  to 
the  actual  condition  of  the  property  conveyed. (3) 

76.  Where  one  conveys  "  all  that  part  of  my  land,  &c.,  which  I  pur- 
chased of  A  by  deed  dated,  &c.,  recorded,  &c.,"  and  covenants  against  all 
incumbrances,  he  is  liable  upon  such  covenant  on  account  of  a  right  of 
way  reserved  in  the  deed  from  A.  The  reference  to  A's  deed  is  made 
merely  to  identify  the  land,  and  not  to  limit  or  qualify  the  estate 
granted.(4) 

77.  Where  a  description,  though  at  first  uncertain,  is  afterwards  made 
certain,  the  deed  is  valid. 

78.  Conveyance  of  600  acres,  to  be  surveyed  or  taken  off  from  a 
large  tract.  By  a  writing  referred  to  in  the  deed,  it  appeared  that  the 
tract  was  parcelled  into  tracts  of  100  acres,  fro*m  which  the  grantee  was 
to  select,  which  he  afterwards  did.  Held,  a  title  to  the  portions  select- 
ed passed  by  the  deed.(5) 

79.  And  even  parol  evidence  has  been  received  to  aid  the  certainty 
of  a  reference.  Thus,  where  a  deed  referred  for  a  description  of  the 
land  to  another  deed,  which  conveyed  a  right  to  lay  out  a  certain  num- 
ber of  acres  in  common  and  undivided  lands,  parol  evidence  was 
received,  to  show  that  a  lot  laid  out  was  the  same  which  was  meant  to 
be  conveyed.  So  also,  A  and  B  being  tenants  in  common  of  a  tract  of 
land  of  47  acres  and  28  rods,  A  conveyed  to  B  a  part  thereof,  bound- 
ing it  in  the  deed  "north  on  land  this  day  deeded  to  A  by  B."  On 
the  same  day,  B  conveyed  the  other  part  to  A,  bounded  "  south  on  land 
this  day  deeded  to  B  by  A,  to  contain  24  acres,  more  or  less."  Held, 
the  deeds  were  not  void  for  uncertainty  ;  that  the  deed  from  B  did  not 
convey  any  precise  quantity  of  laud;  but  that   there  was   a  latent 


(1)  Att'y,  &c-  V.  Downshire,  5  Price,  269 ; 
Izard  V.  Montgomery,  1  Nott  &  M'O.  381 ; 
Touch.  250;  Stearns  v.  Riee,  14  Pick.  411; 
Cutler  V.  Tufts,  .?  Pick.  273 ;  M'Chesney  v. 
Wainright,  5  Ohio,  453  ;  Allen  v.  Bates,  6 
Pick.  460,  2  Gill  &  J.  429  ;  Ritter  v.  Barrett, 
4  Dev.'  &  B.  133.  See  Jenka  u-Ward,  4  Met. 
404:  Maack  v.  Sinclair,  10  Verm.  103;  ail- 
man  V.  Thompson,  11,  643 ;  Thatcher  v.  How- 


land,  2  Met.  41 ;  Bveritt  v.  Thomas,  1  Ired. 
252;  "Whitman  v.  Whitman,  7  Met.  268; 
Marru.  Hobson,  9  Shepl.  321;  Tyrrell  ». 
Comstock,  18  Conn.  210. 

(2)  Hall  V.  Leonard,  1  Pick.  27. 

(3)  Grant  t).  Chase,  17  Mass.  443. 

(4)  Harlow  v.  Thomas,  1 5  Pick.  66.     (See 
Griggs  V.  Smith,  7  Halst.  25.) 

(5)  Corbin  v.  Jackson,  14  Wend.  619. 


men,  &c.,  that  1,  0  H,  of,  Ac,  in  consideration,  kc,  paid  me  by  R  R,  &c.,  do  by  these  pre- 
sents release  and  forever  quit-claim  unto  tlie  said  R  all  my  right,  claim  or  title  whatever  in 
and  unto  said  estate,  and  that  I  will  defend  said  R,  .against  all  persons  claiming  by  or  under 
me:"  It 'was  held,  that  R  R  acquired  no  title  thereby  to  any  of  the  real  estate  of  G  H 
Hunting  v.  Russell,  2  Gush.  145. 

(a)  Conveyance,  referring  to  a  particular  occupation  of  the  whole  of  a  certain  tract,  and 
also  to  another  deed,  which  included  but  a  part.  Held,  the  whole  passed.-  Melvin  v. 
Proprs.,  Ac,  5  Met.  15;  aoc.  Crosby  v.  Bradbury,  2  Apple.  61. 
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ambiguity  as  to  the  boundary  between  A  aud  B,  which  might  be  ex- 
plained by  parol  evidence.(l) 

79  a.  A  corner  was  described  as  on  the  east  side  of  a  creek,  but  there 
.was  evidence  tending  to  show  that  it  was  on  the  west  side.  Held,  it 
was  a  question  for  the  jury,  on  which  side  the  corner  was  located. (2) 
So,  the  plaintiff  claimed  under  a  deed  from  one  A  to  his  ancestor,  dated 
January,  1811,  which  conveyed  a  certain  lot  "except  50  acres  by 
measure  oft'  the  south-west  end  of  said  lot."  The  plaintiff  produced  a 
deed  dated  July,  1810,, from  A  to  B,  of  said  50  acres,  stating  generally 
how  the  dividing  line  was  to  run.  The  defendant  offered  a  deed,  duly 
executed  and  acknowledged,  but  not  recorded,  from  B  to  the  defen- 
dant's ancestor,  dated  November,  1811.  Held,  the  latter  deed,  though 
unrecorded,  was  admissible  to  prove  the  defendant's  title  to  the  50 
acres,  excepted  in  the  deed  from  A  to  the  plaintiff's  ancestor.(3) 

80.  But,  where  a  deed  from  A  to  B  bounds  the  land  by  that  of  other 
persons,  reference  being  had  to  their  deeds ;  in  an  action  by  B  for  breach 
of  covenants,  parol  evidence  is  not  admissible  in  connection  with  the 
deed  of  A's  grantor  to  him,  to  explain  A's  deed  to  B ;  because  the  latter 
deed  refers  not  to  the  deed  to  A,  but  to  the  deeds  made  to  adjoining 
owners.(4) 

80  a.  The  line  of  an  adjoining  tract  was  named  as  a  boundary.  Held, 
evidence  was  inadmissible,  that  a  different  line  was  intended,  though 
the  grantee  so  declared,  S,nd  the  grantor  occupied  up  to  it.(5) 

80  b.  Deed  of  land,  describing  it  by  metes  and  bounds,  and  as 
bounded  on  one  side  by  a  street,  and  also  as  "the  same  that  was  set  off 
to  W."  The  land  set  off  did  not  extend  to  the  street,  and  the  grantor 
was  not  seized  of  any  land  besides  that  which  had  been  so  set  off. 
Held,  the  land  included  by  the  naetes  and  bounds  passed. (6) 

81.  A  conveys  to  B  "  three  parcels  or  lots  of  land,  situated  in  P.,  the 
first  parcel  bounded,"  &c.,  "  being  the  same  which  was  conveyed  to  me 
by  0,  by  deed,  dated  April  9,  1807,  now  on  record."  By  deed  of  this 
date,  C  had  conveyed  to  A  three. tracts  in  P.  Held,  all  of  them  passed 
to  B,  and  not  the  one  alone  which  was  particularly  described. (7) 

82.  A  owned  a  farm,  one  undivided  third  of  which  had  been  con- 
veyed to  him  by  B,  May  14,  1811,  the  other  two-thirds,  March  26, 1813. 
November  27,  1821,  A  conveyed  to  C  certain  parcels  of  land,  "also 
one  other  parcel,  &c.,  particularly  described  and  mentioned  in  a  deed 
from  B  to  me,  dated  May  14,  1811,  said  parcels  being  all  the  farm  on 
which  I  now  live."  Held,  the  deed  of  May  14,  1811,  was  referred  to, 
for  the  purpose  of  describing  the  land,  and  not  the  quantity  of  estate 
meant  to  be  conveved,  and  that  the  words  all  the  farm  passed  the  whole 
of  the  land.(8) 

83.  Conveyance  of  "  a  certain  tract  of  land  or  farm,  lying  in  W,  &c., 
which  was  granted  by  the  proprietors,  &c.,  to  E  P — bounded  as  fol- 
lows," &c.  The  boundaries  excluded  a  small  piece  of  land,  which  was 
included  in  the  farm.  Held,  the  reference  to  the  former  grant  controlled 
the  courses,  &c.,  and  the  piece  in  question  passed.(9) 


(1)  Allen  V.  Bates,  6  Pick.  460;  Crafts  «. 
Hibbard,  i  Met.  438. 

(2)  Hauser  v.  Belton,  10  Ired.  358. 

(3)  Haekett  v.  Sawyer,  14  N.  H.  65. 

(4)  Hubbard  v.  Norton,  10  Conn.  422. 

(5)  Johnson  v.  Farlow,  11  Ired.  199. 


(6)  Dana  v.  Middlesex  Bank,  10  Met.  250. 
(1)  Child  V.  Fieket,  4  Greenl.  ill. 

(8)  Willard  v.  Moultou,  4  (3-reenl.  14.     See 
Vose  V.  Bradstreet,  27  Maine,  156. 

(9)  Keith  v.  Reynolds,  3  Greenl.  39a 
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81.  It  is  a  maxim,  "  Veritas  nommis  tollit  errorem  demonstrationist 
So  also,  "_/a.&o  demonstratio  non  nocet."{l)  Another  certainty,  put  to 
a  thing  which  was  certain  enough  before,  is  of  no  efPect.(2)  Thus, 
where  there  is  a  general  description  of  the  land,  which  is  correct,  as 
iJie  manor  of  A,  or  parcel  of  the  manor  of  A  ;  or  where  the  abuttals  are 
given  correctly,  or  the  general  boundaries,  the  grantor  having  no  other 
lands  in  the  county  ;  such  description  is  not  affected  by  any  subsequent 
error  of  addition,  more  especially  if  obviously  inconsistent  with  the  in- 
tention of  the  parties. (3)  Thus,  where  there  is  a  grant  of  a  close  called 
A,  in  the  parish  of  B,  in  the  county  of  C,  and  B  extends  partly  into 
the  county  of  D,  and  the  close  is  wholly  in  D  ;  the  close  A  still  passes, 
notwithstanding  the  subsequent  misdescription. (4)  So  a  lease  of  all 
that  the  farm  of  A,  in  the  tenure  and  occupation  of  B,  passes  the  farm, 
though  not  thus  occupied.  So  reference  to  a  plan  controls  a  subsequent 
erroneous  designation  of  the  quantity  meant  to  be  conveyed.(5) 

85.  Lease  of  all  that  part  of  the  park  called  B,  in  the  county  of  D, 
and  now  occupied  by  S,  lying, within  certain  bounds,  with  all  houses, 
&c.,  'belonging  thereto,  and  which  are  now  in  the  occupation  of  ,S. 
Held,  a  house  within  the  bounds,  but  not  occupied  by  S,  passed  by  the 
deed.  (6) 

86.  Where  there  is  a  grant  of  a  particular  thing,  once  sufficiently 
ascertained,  the  addition  of  an  allegation,  mistaken  or  false,  will  not 
frustrate  the  grant ;  but,  where  a  grant  is  in  general  terms,  the  addition 
of  a  particular  circumstance  will  operate  by  way  of  restriction.(7)(a) 

87.  If  the  words,  "  with  the  dwelling-house  thereon,"  are  inserted  in 
a  deed,  when  in  fact  there  is  none,  the  error  does  not  control  the  rest  of 
the  descriptior),  or  defeat  the  grant.(8) 

88.  On  the  other  hand,  where  the  principal  description  is  wrong,  or, 
as  Lord  Bacon  says,  that  which  sounds  in  denomination  is  false,  which  is 
the  more  worthy  ;  the  conveyance  is  void,  though  the  secondary  descrip- 
tion is  correct,  or  that  which  sounds  in  addition  is  true.  Thus,  if  one 
grant  his  tenement,  or  all  his  tenements,  in  the  parish  of  A  without  B, 
when  in  fact  it  is  loithout  C,  the  land  does  not  pass,  though  to  this  de- 
scription is  prefixed  or  added  the  clause,  in  the  tenure  of  D,  which  is 
true.(9) 


(1)  Bae.  Tra.  102;  Llewellyn  v.  Jersey,  11 
Mees.  &  W.  183  ;  Boaworth  v.  Sturtevant,  2 
Gush.  392.  See  Tru.stees  v  Peaslee,  15  N". 
H  311 ;  Job  V.  Tebbetts,  4  Gilm.  143. 

(2)  Wrotesley  v.  Adams,  Plow.  191. 

(3)  Bac.  Tra.  102;  Cutler  v.  Tufts,  3  Pick. 
212  ;  Hibbard  v.  Hurlburt,  10  Term.  110  ; 
Chaplin  v.  Srodes,  1  Watts,  410  ;  Thatcher  v. 
Howlarid,  2  Met.  41 ;  Mayo  v.  Blount,  1  Ired. 
283. 

(4)  lb.  105  ;  'Windham  v.  Windham,  Dyer, 
316.- 

(5)  "Wrotesley  v.  Adams,  Plow.  191 ;  Lle- 


wellyn V.  Jersey,  11  Mees.  &  W.  183;  Vose 
V.  Bradstreet,  21  Maine,  156. 

(6)  Doe  V.  Galloway,  2  Bam.  &  Adol.  43; 
2  Nev.  &  M.  240, 

(1)  Munro  v.  Alaire,  2  Gaines,  320;  ConoUy 
V.  Vernon,  5  B.  51;  (Goodtitle  v.  Southern, 
1  M.  &  S.  299;  Drinkwater  v.  Sawyer,  1 
Greenl.  366;)  Doe  v.  Porter,  3  Pike,  184. 

(8)  Rogers  v.  Clark,  1  John.  211 ;  (Crosby 
V.  Parker,  4  Mass.  110.) 

(9)  Bae.  Tra.  105 ;  Dowtie's  case,  3  Rep. 
9;  Stukeley«.  Butler,  Hob.  111. 


(a)  Conveyance  of  a  lot  in  an  extensive  tract  of  woodland,  described  as  "running  south 
by  T's  farm,  so  far  as  to  include  150  acres."  The  other  boundaries,  which  were  clearly 
proved,  and  the  whole  description  of  the  granted  premises,  manifestly  showed  that  the 
southern  boundary  was  defectively  described  as  "  T's  farm."  Held,  the  jury  were  at  liberty 
to  extend  the  line  of  the  land  conveyed  beyond  the  southerly  line  of  T's  farm.  Slater  v. 
Rawaon,  1  Met.  450. 
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89.  Whether  erroneous  words  of  addition  may  operate  to  restrain ^  a 
correct  principal  description  preceding  them,  depends  on  a  minute  dis- 
tinction of  phraseology.  Where  the  whole  description  constitutes  one 
sentence,  of  which  the  former  part  is  an  imperfect  clause,  this  may  be 
restricted  by  the  latter.  But  where  each  part  is  a  complete  sentence 
by  itself,  the  latter  is  not  a  restriction,  but  an  explanation  of  the  former .(1) 

90.  A  corporation  demised  "  all  that  their  glebe  land  lying  in  C,  viz., 
seventy-eight  acres  of  land,  and  also  all  the  demesnes  of  the  said 
seventy-eight  acres,  with  all  the  tithes  of  said  parish,  and  also  the 
tithes  of  said  seventy-eight  acres  ;  all  which  lately  were  in  the  occupa- 
tion of  A,  deceased!"  In  fact,  the  tithes  of  the  lands  demised  were 
never  in  A's  occupation.  Held,  inasmuch  as  there  were  three  distinct 
clauses  preceding  "the  last,  viz.,  the  grant  of  the  seventy-eight  acres  of 
glebe,  the  grant  of  the  tithes,  and  the  grant  of  the  tithes  of  the 
seventy-eight  acres;  the  subsequent  error  of  description  did  not  exclude 
from  the  grant  the  tithes  which  were  never  in  A's  possession. (2)(a) 

91.  A  particular  description  may  restrain  or  enlarge  a  preceding 
general  one.  Thus,  a  grant  of  all  one's  lands  in  A,  which  he  has  by 
the  gift  of  B,  passes  only  such  lands  as  came  from  B.  But  a  grant  of 
all  one's  lands  in  A,  called  N,  which  was  the  estate  of  B,  passes  the  land 
called  N,  though  it  was  never  B's.  General  words  are  not  restrained 
by  restrictive  words  added  "  ex  majori  cautela,"  or  by  affirmative  words 
more  restrictive,  but  which  do  not  tend  to  render  a  general  description 
ambiguous  or  uncertain. (3) 

92.  The  above  principles  have  been  thus  expressed  by  the  court  in 
Massachusetts.  It  is  the'  general  rule,  that  when  a  description  includes 
several  particulars,  all  of  which  are  necessary  to  identify  the  property, 
no  estate  will  pass,  which  does  not  conform  to  every  particular.  Thus, 
if  one  grant  all  his  estate  in  his  own  occupation  in  the  town  of  A,  no  estate 
passes  except  what  is  in  that  town,  and  also  occupied  by  him.(i)  But, 
to  effect  the  intention,  where  the  estate  referred  to  can  be  identified,  it 
will  pass,  though  not  conforming  to  some  points  of  the  description. 
Thus,  if  a  person,  owning  but  one  house  in  A,  convey  his  house  in  A, 
which  was  formerly  B^s,  when  in  fact  it  was  formerly  C's  and  not  B's, 
the  house  will  pass.     So,  where  land  is  correctly  described,  as  the  grant- 


(1)  5  E.  51. 

(2)  Swyft  V.  Byres,  Oro.  Car.  546. 

(3)  Tenney  v.  Beard,  5  K  H.  58 ;  Bro.  Abr. 


Grants,  92;  4  Cruise,  226;  Stukeleyi).  Butler, 
"Wms.  Hob.  310,  n.  2. 


(o)  Couveyanoe  of  all  the  grantor's  farm  in  S,  bounded,  &o.,  also  six  acres  of  woodland 
described  by  bounds — "  being  the  same  farm  whereof  A  died  seized,  and  which  the  heirs  of 
A  conveyed  to  me  by  two  deeds  recorded."  &c.  The  woodland  was  never  in  fact  owned  by 
A,  nor  conveyed  by  his  heirs,  as  stated.  Held,  it  still  passed  by  the  deed.  Winn  v.  Cabot, 
18  Pick.  553. 

(6)  Conveyance  of  "  all  the  land  lately  owned  by  P  D,  deceased,  now  occupied  by  T  S  P." 
Land  occupied  by  T  S  P,  but  not  owned  by  P  D,  does  not  pass.  Marshall  v.  Pierce,  12 
N.  H.  128. 

A  deed  described  the  land  as  bounded  on  the  west  by  the  highway,  leading  from  A's,  to 
the  Erie  canal,  east  by  land  occupied  by  B,  and  south  by  land  owned  by  D.  The  premises 
in  dispute  were  once  owned  Vjy  D,  but  were  not  bounded  on  the  south  by  any  lands  that 
were,  or  ever  had  been  owned  by  him.  Bat  directly  north  of  and  adjoining  the  premises  in 
dispute,  was  another  parcel  of  land,  answering  the  description  in  the  deed  in  every  respe'ct, 
and  in  which  the  debtor  had  at  the  time  an  interest  in  right  ol  his  wife,  Held,  the  deed  did 
not  embrace  the  premises  in  dispute  :  but  did  include  the  parcel  lying  on  the  north;  that  if 
the  latter  parcel  was  not  included  in  the  deed,  then  the  deed  was  void  for  uncertainty;  that 
every  part  of  the  description  must  be  read,  and  satisfied  with  reasonable  certainty,  and  no 
part  of  it  could  be  rejected  for  its  falsity.    Mason  v.  White,  11  Barb.  173. 
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'sfarm,  on  which  he  then  lived,  with  his  house,  dec,  thereon,  and  ihequan- 
y  of  land  and  the  boundaries  are  also  correctly  given  for  such  farm  ; 
e  farm  passes  by  the  deed,  although  the  additional  description  of  lot 
0.  17,  is  erroneously  given  to  it.  It  is  said,  the  lot  is  descriptive  of 
le  farm,  not  the  farm  of  the  lot;  and  rather  than  hold  the  deed  void, 
1  must  be  the  case  if  the  number  were  to  control,  both  the  farm  and 
t  17  also  should  be  held  to  pass.(l)(a) 

93.  It  is  a  general  rule  in  the  lines  of  description  in  a  deed,  that  what 
most  material  and  certain,  and  therefore  apparently  most  conform- 
)le  to  the  parties'  intention,  shall  control  that  which  is  less  so.  Di- 
ctory  yield  to  locative  calls.  This  rule  applies  not  only  to  fixed 
jjects  or  calls,  as  compared  with  course  and  distance,  but  also  as  be- 
reen  different  objects  or  calls  themselves.  Those  which  are  most  pro- 
inent,  certain  and  permanent,  will  govern. (2) 

91.  Fixed,  known,  and  unquestionable  monuments,  or  marked  lines 
id  corners,  (more  especially  where  the  vendor  points  out  the  land 
Id,)  mentioned  as  boundaries, — such  as  a  river  or  known  stream,  a 
•ring  or  marked  tree — control  courses  and  distances  and  computed 
lantities.  Both  the  last-named  measures  are  subject  to  inaccuracy 
id  various  computation  ;  but  monuments  are  fixed,  and  subject  to  no 
icertainty.  But,  where  the  monuments  cannot  be  ascertained,  the 
Dgth  of  the  lines  or  the  general  description  governs,  and,  in  general, 
,e  lines  will  control  the  quantity. {3){b) 


(1)  "Wortliington  v.  Hylyer,  4  Mass.  205 ; 
Pike,  18;  Jackson  t).  Clark,  7  John.  217; 
vjna  V.  Thomas,  2  Gill  &  J.  429 ;  Bozoun's 
3e,  4  Co.  34;  Goodtitle  v.  Paul,  2  Burr. 
93  ;  Hull  V.  Puller,  7  Term.  100  ;  Moo.  45  : 
man  v.  Loomis,  5  N.  H.  408 ;  Ela  v.  Card, 
,  175;  Wingt).  Burgis,  1  Shepl.  Ill;  Wake- 
Id  V.  Ross,  5  Mas.  16;  Howell  v.  Soule, 
,410;  Whiting  «.  Dewey,  15  Pick.  428; 
.wes  V.  Prentice,  1 6  Pick.  345  ,  Mason  v. 
hite,  11  Barb.  173  ;  Poy  v.  Neal,  2  Strobh. 
6. 

;2)  Thomas  v.  Godfrey,  3  Qill  &  J.  142 ; 
hite  V.  Gay,  9  K  H.  126 ;  Brattou  v.  Claw- 
1,  3  Strobh.  127;  Bell  v.  Hackman,  6 
imph.  398;  Pana  v.  Manning,  11,  311; 
very  v.  Hueton,  2  Greene,  344 ;  Lincoln  v. 
ilder,  29  Maine,  169.  See  Rich  v.  El- 
tt,  10  Verm.  211 ;  Aliens.  Allen,  2  Shepl. 
7. 


(3)  Thomas  v.  Godfrey,  3  Gill  &  J.  142; 
Jackson  v.  Gamp,  1  Cow.  605;  Cate  v.  Thayer, 
3  Greenl.  71  ;  Pernam  v.  Wead,  6  Mass.  131; 
Gerrlsh  v.  Bearoe,  11,  193;  Davis  v.  Rains- 
ford,  17,  207  ;  Rust  v.  Boston,  fee,  6  Pick. 
158  ;  Cudney  v.  Early,  4  Paige,  209  ;  Smith 
V.  Dodge,  2  N.  H.  303;  Call  v.  Barker,  3 
Pairf.  320  ;  Bruce  v.  Morgan,  1  B.  Monr.  26  ; 
Doe  V.  Porter,  3  Pike,  18 ;  Hunt  v.  Devling, 
8  Watts,  403  ;  Robinson  v.  Moore,  4  McL. 
279;  Heath  v.  Armstrong,  12  Penn.  176; 
Nichols  V.  Turney,  15  Conn.  101;  Frost  i;. 
Spaulding,  19  Pick.  445 ;  King  v.  King,  4 
Dev.  &B.  164;  Houghs;.  Dumas,  lb.  328; 
Becton  v.  Ohesnut,  lb,  335  ;  Bowman  v.  Far- 
mer, 8  N.  H.  402  ;  Proprs,  &c.  v.  Doe,  11  N. 
H.  520  ;  Breck  v.  Young,  lb.  485  ;  Bosworth 
V.  Sturtevant,  2  Cush.  392  ;  Arnick  v.  Hot- 
man,  3  Strobh.  122;  Robinson  v  Moore,  4 
McL.  279;  Kruse  v.  Scripps,  11  Illin.  98. 


a)  The  construction  of  a  deed  in  reference  to  boundary  is  a  question  of  law  ;  but  it  is  for 
!  jury  to  determine  what  object  is  referred  to,  and  where  situated.  Becton  v.  Chesnut,  4 
V,  &  B  335.  See  ch.  83,  sec.  43,  and  n. ;  Cain  v.  Hodge,  3  Strobh.  115. 
V)  Land  conveyed  was  described  as  bounded  by  another  lot,  the  line  of  which  was  not 
own,  but  the  deed  also  referred  to  a  plan,  as  «ontaining  a  particular  description  of  the 
mer  land.  This  description  was  clear,  referred  to  monuments,  courses  and  distances, 
iich  might  be  settled  with  entire  certainty,  bat  was  inconsistent  with  the  boundary  line 
)ve  named.  Held,  the  particular  description  should  control  the  general  one,  and  the  re- 
ence  to  such  boundary  line  be  rejected.  Magoun  v.  Lapham,  21  Pick.  135. 
The  "locative  calls"  of  a  survey  will  control  the  description  of  a  map,  courses,  distances, 
Van  Wyck  v.  Wright,  18  Wend,  157.  Though  a  deed  contain  this  description  :  "  200 
OS,  strict  measure,  and  no  more;"  all  the  land  will  pass  which  is  contained  within  the 
muments,  courses,  &c.,  referred  to.  Jackson  v.  McConnell,  19  Wend.  175,  Even  where 
'eed  called  for  only  14,900  acres,  but  the  bounds  included  136,000  acres ;  the  whole  were 
Id  to  pass.     Sturgeon  v.  Floyd,  3  Rich.  80.     Where  several  monuments  are  mentioned, 
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95.  An  ascertained  place  of  beginning,  or  an  ascertained  line,  thoui 
without  any  visible  boundary,  is  to  have  the  same  controlling  effectj 
regard  to  measurement.(l)  _  ' 

96.  A  clearing  is  a  permanent  object,  which  will  control  distance  as 
boundary. (2) 

97.  Conveyance  of  "  lot  No.  10,"  bounding  it  on  all  sides  by  Ian 
of  other  persons  than  the  grantor,  but  wrongly  describing  the  adjoinii 
owners.  The  grantor's  land  lay  partly  in  No.  10,  and  partly' in  No.. 
Held,  the  whole  tract  passed. (3) 

98.  But,  where  the  whole  description  renders  it  more  probable  th 

(1)  Bates  «.    Tymason,    13    Wend.  300  :  1 1. Humph.  105;  Mills  u.  Buchanan,  2  Carr.  5 
Flagg  V.  Thurston,  13    Pick.  145 ;  Rockwell    Hale  v.  Darter,  10  Humph.  92. 
V.  Adama,  6  Wend.  46'! ;  M'Adoo  v.  Sublett,        (2)  Jackson  ii.  Widger,  V  Cow.  723.      ', 

1      (3)  Tenny  v.  Beard,  5  N".  H.  58.         J 

the  first  of  which  cannot  be  found;  it  may  be  come  at  by  proceeding  the  specified  distati 
from  the  others  towards  the  point  where  it  stood.  Seidensparger  v.  Spear,  5  Shepl.  12 
Otis  V.  Moulton,  2  Appl.  205:  Heaton  v.  Hodges,  2  Shepl.  66.  See  Alden  v.  Noonenf, 
Maine,  113;  Talbot  v.  Oopeland,  lb.  251.  | 

Monuments  at  the  extremes  of  a  line  have  no  more  effect  than  section  corners  alongl 
line.  All  original  monuments,  established  in  connection  with  the  flield  notes  and  pli 
must  be  referred  to  in  settling  the  line.     McOlintock  v.  Rogers,  11  Illin.  279.  -'' 

In  determining  boundaries,  if  any  of  the  abuttals  or  calls  are  found,  they  cannot  be  disi 
garded,  although  the  others  may  not  be  found.  Those  which  are  found,  if  not  inconsisi 
with  each  other,  are  elements  in  the  rights  of  the  parties,  and  cannot  be  departed  from, 
substitute  the  subordinate  description  by  courses  and  distances.  Talbot  v.  Oopeland,' 
Maine,  251.  J 

The  north  line  of  A's  land  was  one  hundred  rods  and  six  inches  north  from  the  pnf 
road.  A  levy  was  made  of  land,  described  as  beginning  at  a  tree  eighty-five  and  a  half  ii| 
north  from  the  road,  and  lying  north  of  A's  land,  and  extending  from  said  tree  north  sew 
ty-two  and  a  half  rods ;  thence  east  fourteen  rods ;  thence  south  seventy-two  and  a  half  ro 
to  the  north-east  corner  of  A's  land;  thence  west,  along  his  north  line  to  said  tree...  T 
tree  could  not  be  found.  Held,  the  south  line  was  at  A's  north  line.  Alden  v.  NooDen, 
Maine,  113. 

Where  a  line  is  described,  as  running  from  a  known  bound  a  specified  number  of  rods 
a  stake,  in  the  absence  of  all  satisfactory  proof  of  the  position  of  that  stake,  the  extent  of  t 
line  is  to  be  ascertained,  by  measuring  from  the  boundary  the  number  of  rods  named.;.,  li 
coin  V.  Bdgecomb,  28  Maine,  275. 

Where  a  corner  tree  could  not  be  found  at  the  end  of  the  declared  distance,  but  a  stur 
was  found  at  a  point  39  poles  less  than  the  declared  distance,  which  had  been  reoognizei 
the  'grantors  of  both  parties  as  the  corner  more  than  50  years  before ;  held,  it  was  propel 
left  to  the  jury  to  find,  whether  the  monuments  or  the  measurements  should  govern.  I( 
hour  V.  Rives,  10  Ired.  256. 

Quantity,  though  the  least  reUable,  and  the  last  to  be  resorted  to  of  all  the  desopiptic 
in  a  deed,  may  sometimes  be  considered  in  corroboration  of  other  proof.  MoClint^ok 
Rogers,  11  Illin.  279. 

Description  by  metes  and  bounds,  "  the  same  containing  about  five  and  three-foi^ 
acres,  be  the  same  morfe  or  less."  Held,  these  words  were  a  part  of  the  descriptioB|| 
not  conclusive  evidence,  that  the  grantee  had  talien  and  agreed  to  pay  for  the  land,  wiB 
reference  to  the  quantity.     White  v.  Miller,  22  Yerm.  380. 

Agreement  to  convey  173  acres  bounding  on  Beach  Fork,  on  payment  of  the  purchS 
money.  The  lot  contained  166  one-half  acres,  but  there  were  two  islands  adjoining  tlielal 
of  which  the  seller  was  in  possession,  containing  9  acres.  Helil,  as  tlie  bond  bounded  I 
land  on  Beach  Fork  upon  only  one  side,  and  the  islands  were  in  possession  of  the  sellei' a 
regarded  by  him  as  part  of  his  home  estate,  they  passed  by  the  deed,  and  the  puroha 
must  pay  the  same  price  per  acre  for  the  surplus  over  173  acres,  which  was  agreed  oit 
the  remainder.     Thompson  v.  Robertson,  9  B.  Mon  383, 

Devise  of  "  a  lot  of  about  one  acre  of  land,  be  it  more  or  less,  adjoining  land  of  B  ! 
lands  of  W."  The  lot  contained  nearly  ten  acres.  Held,  the  devisee  took  the  whole.  \  B 
V.  Bear,  1  Harr.  529. 

Where  land  was  described  as  bounded  by  adjoining  lots  and  by  a  streat,  and  the  quant 
of  eround  within  these  hnnnria  RTrrfieded  bv  twelve  feet  the  mpnsnrpTnAnt  nnntained'ill' 
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|i_e 'monuments  referred  to  were  mistaken,  than  the  distances,  the  latter 
^ill  control.(l)  And,  where  the  land  conveyed  is  of  such  nature— as 
br  instance  an  island— that  it  has  certain  natural  boundaries  which 
annot  be  mistaken,  and  is  conveyed  by  its  general  term  of  description 
-as  "all  that  tract  or  upper  island,"  &c. ;  this  description  controls 
lourse  and  distance.(2) 

98  a.  So,  where  course  and  distance  only  are  given,  parol  evidence 
s  not  admissible  to  show  a  different  line,  by  marked  trees,  to  be  the 
rue  one.(3) 

98  b.  So,  lines  marked  on  the  ground  constitute  the  actual  survey, 
md  control  the  return  of  the  surveyor,  even  where  a  natural  or  other 
ixed  boundary  is  called  for  by  the  survey  ;  though  the  space  between 
he  two  is  but  twelve  perches  in  breadth.(4) 

_  99._  Upon  the  same  principle,  the  designation  of  land  conveyed  as  a 
ingle,  entire  estate,  occupied  by  a  person  named,  together  with  general 
)oundaries,  will  control  the  quantity  of  land  mentioned,  though  vary- 
ng  very  greatly  from  such  quantity. 

100.  Lease  of  "  the  farm  on  which  A  now  lives,  lying  east  of  the  farm 
)f  B,  west  of  that  of  0,  south  oi"  that  of  D,  to  contain  80  acres  in  one 
liece"     A's  farm  contained  149  acres.     Held,  the  whole  passed.(5)(,a) 

100  a.  Where  the  attorney-general's  deed,  of  premises  sold  under  a 
Mrtgage,  described  the  premises  as  the  "  remainder  "  of  a  specified 
ot,_ being  49  1-2  rods  wide,  and  containing  62  1-2  acres;  and  such  re- 
nainder  contained  only  36  acres,  and  the  attorney-general  had  in  fact 
idvertised  the  remainder  only,  without  any  particular  description; 
leld,  the  deed  only  professed  to  convey  the  remainder.(6) 

101.  But  where  one  conveyed  two  townships,  described  as  ISTo.  3  and 
'^0.4,  "to  be  six  miles  square,  and  containing  23,040  acres  and  no 
nore ;"  and  it  was  proved  that  Nos.  3  and  4  were  each  eight  miles  long 
md  six  miles  wide,  and  contained  together  67,438  acres ;  held,  it  was 
he  evident  intention  that  the  tracts  should  be  resurveyed,  and  the 
srantee  took  only  the  quantity  named  in  the  deed,  with  the  right  of  lo- 
lating  a  square  in  any  part  of  the  land  at  his  e]ection.(7) 

102.  So,  where  a  deed,  after  bounding  by  feet  and  inches,  added,  "  or 
lowever  otherwise  the  same  is  bounded  or  reputed  to  be  bounded,  be- 
ng  the  mansion-house  and  land  thereto  belonging ;"  held,  the  latter 
:la;use  could  not  control  the  bounds  specified. (8)(&) 

,  103.  Long  continued  occupation  under  a  grant  may  control  courses 


(1)  Davis  II.  Rainsford,  IT  Mass.  20Y. 

(2)  Lodge   V.    Lee,   6    Cranch.    237.     See 
'age  V.  Scheibel,  H  Mis.  167. 

(3)  Wyme  v.  Alexander,  7  Iredell,  237. 

(4)  Walker  v.  Smith,  2  Barr,  43  ;  Hall  v. 
'anner,  4  Barr.  244. 

I- 


(5)  Jackson  v.  Barringer,  15  John.  471' 
Zeigler  v.  Hartz,  1  "Watts  &  S.  533;  Clark  v. 
Munyan,  22  Pick.  410. 

(6)  Cox  V.  Clift,  2  Comst.  118. 

(7)  Moore  v.  Jackson.  4  Wend.  58. 

(8)  Tyler  v.  Hammond,  11  Pick.  193. 


(o)  A  deed,  after  particalarly  describing  certain  parcels  of  real  estate,  closed  with  the  clause 

all  my  real  estate  in  the  county  of  C; "  some  of  which  was  not  previously  mentioned.  Held 
le  whole  passed.  Marr  v.  Hobson,  9  Shepl.  321.  Description  by  definite  boundaries,  be- 
ig  "  the  land  on  which  (a  person  named)  resides."  The  latter  clause  may  be  rejected  as  in- 
idental.    Bratton  v.  Clawson,  3  Strobh.  127. 

(i)  The  distinction  upon  this  point  is  said  to  be,  that  if  the  particular  recital  is  used  for 
ssiriction,  it  will  control  the  general  description.  Otherwise,  if  used  for  reiteration  or  affirnia- 
on.  9  Shepl.  350.  Conveyance  of  "  ray  homestead  farm,  being  lot  No.  13  in  Range  4." 
[eld,  though  the  grantor  occupied  other  adjoining  land,  only  lot  13  passed.     Allen  v.  Allen 

Shepl.  387.  ' 
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and  distances,  where  no  monuments  are  referred  to,  or  where  those 
ferred  to  are  goDe.(l) 

lOi.  So,  where  a  lot  is  described  by  number  and  also  by  metes  a 
bounds,  and  the  grantee  takes  possession  of  a  lot  conforming  to  the  f 
mer  description,  but  not  to  the  latter,  and  continues  such  possession : 
thirty -six  years ;  the  description  by  number  shall  control  that  by  coui 
and  distance,  the  circumstances  showing  a  mistake  in  the  latter.(2)(a' 

105.  Conveyance,  of  several  lots,  lying  in  a  tmct  of  wild  land,  call 
■"  the  Boston  Purchase."  Among  them  were  two  thus  described ;  "  1 
ing  lots  numbered  15  and  43,  containing  140  acres  each,  more  or  lesi 
which  were  originally  alluded  to  in  the  surveys  of  the  B.  P.,  but  h 
been  ascertained  before  the  date  of  the  deed  to  be  adjoining  therei 
Held,  the  two  lots  passed  by  the  deed.(3) 

106.  In  Maryland,  where  the  proprietor  of  two  tracts  conveys  t 
younger  tract  by  metes  and  bounds,  all  the  lands  contained  within  tho 
metes  and  bounds  pass  to  the  grantee,  though  part  of  the  elder  tract 
embraced  within  them.(4) 

107.  Even  a  monument  erected  after  the  making  of  the  deed,  h 
with  the  intent  to  conform  thereto,  will  control  the  line  mentioned  i 
such  deed. (5) 

107  a.  Lines  were  run  by  the  grantees  under  two  deeds  of  adjoinin 
tracts,  made  at  the  same  time,  on  which  lines,  with  the  intent'of  coi 
forming  to  the  location,  they  soon  after  established  monuments,  andcoi 
tinued  to  occupy  accordingly,  for  more  than  20  years.  Held,  such  1( 
cation  controlled  the  distances  in  the  deeds.(6) 

107  h.  Also,  that  evidence  was  admissible,  that  the  location  was  mad 
conformably  to  an  established  custom  and  usage,  existing  at  the  timi 
of  giving  a  particular  measure,  in  locating  the  territory  in  question.(7J 

107  c.  So,  wild  lands  are  bounded  by  such  lines  as  have  been  run,  b; 
proper  authority,  at  the  time  of  purchase,  if  any;  and  if  none,  by  thos 
which  are  afterwards  so  run.(8) 

108.  Where  a  deed  refers  to  a  map  or  plan,  its  lines,  courses,  &c.,  ar 
to  be  regarded  as  expressly  mentioned  in  the  deed,  whether  actual! 
annexed  or  not;  according  to  the  maxim,  "verba,  illata  inesse  vidm 
tur."{b)    It  has  been  doubted  whether  maps  can  be  offered  in  evideno 


(1)  Owen  V.  Bartholomew,  8  Pick.  520; 
Cutts  V.  King,  5  Greenl.  482. 

(2)  Lush  1).  Druse,  4  Wend.  313  ;  Buchan- 
an V.  Steuart,  3  Har.  &  J.  329. 

(3)  Smith  V.  Strong,  14  Pick.  128. 

(4)  Mundell  v.  Perry,  2  aill  &  J.  206; 
Hawkins  «.  Hanson,  1  Har.  &  M'Hen.  523; 
Hall  V.  Sittings,  2  Har.  &  J.  119. 


(5)  Makepeace  v.  Bancroft,  12  Maaa.  469 
Davis  V,  Rainslbrd,  17,  207  ;  Lerned  si.  Moi 
rill,  2  N.  H.  197 ;  Waterman  v.  Johnson,  11 
Pick.  261.  (See  9,  520.)  Ken,  Purohaaefi 
Tiffany,  1  Greenl.  219. 

(6)  Mosher  v.  Berry,  30  Maine,  83.         . 

(7)  lb. 

(8)  Buel's,  &o.  V.  Tuley,  4  McLean,  268. 


(a)  In  a  contract  for  the  sale,  at  a  gross  price,  of  a  certain  number  of  acres,  off  the  west  eD( 
of  the  vendor's  tract,  to  come  to  a  road,  thence,  in  the  direction  of  a  certain  fence,  to  a  spec! 
fled  point,  the  vendee  will  be  entitled  to  the  number  of  acres  named,  though  not  include! 
between  the  west  end  of  the  tract,  the  road,  and  the  line  run  thence  to  a  point.  And  till 
same  construction  will  be  given  towards  a  subsequent  contractor,  for  the  residue  of  the  traol 
after  the  first  vendee's  purchase  shall  be  surveyed.     Harper  v.  Lindsey,  1  Meigs,  310. 

(J)  But  the  reference  to  a  plat  must  be  certain,  so  that,  upon  its  production,  it  will  appes 
to  be  the  plat  referred  to.  But  a  plat  cannot  be  referred  to,  in  order  to  enlarge  or  diminisl 
the  effect  of  the  words  of  conveyance.    Kenyon  v.  Nichols,  1  R.  I.  411. 

Where  a  deed  conveyed  a  lot  of  land,  "  containing  a  certain  number  of  acres,  more  or  lesBj! 
bounded  partly  by  lot  numbered  53.  nartlv  bv  A's  lot.  and  nartlv  bv  the  shores  of  a  river 
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without  being  recorded.     Eeferences  to  a  map  may  pass  certain  premi- 
ses, though  frum  its  small  size  they  cannot  be  discerned  thereon. (1) 

109.  Where  land  is  surveyed,  monuments  are  marked  or  erected,  and 
a  plan  is  afterwards  made,  to  delineate  the  survey  ;  if  the  survey  and 
plan  vary,  the  former  governs.  Otherwise,  where  the  plan  precedes  the 
survey. (2) 

110.  Where  there  are  no  monuments,  and  the  courses  and  distances 
vary,  the  one  or  the  other  shall  control,  according  to  the  intention  and 
the  facts  of  the  case.(3)(a) 

111.  In  a  question  of  boundarj^,  where  other  land  is  referred  to,  the 
law  will  regard  only  the  legal  title  to  such  land,  not  any  merely  equi- 
table interest. 

112.  Land  conveyed  by  A,  was  described  as  bounded  on  the  land  of 
B.  B  owned  a  lot  conveyed  to  him  by  the  grantor  of  A,  and  occupied 
as  his  own  another,  for  which  he  had  contracted  and  paid,  but  had  taken 
no  deed.  Held,  the  former  lot  was  the  true  boundary  ;  as  the  grantor 
of  A  must  so  have  viewed  it,  and  as  this  lot  was  the  only  one  to  which 
the  records  showed  that  B  had  a  title.(4) 

112  a.  Where  a  deed  bounds  the  premises  on  one  side  by  lands  men- 
tioned as  owned  by  another  person,  (speaking  in  the  present  tense,) 
when  in  fact,  at  the  date  of  the  deed,  there  is  no  land  owned  by  such 
person  in  that  place,  the  land  recently  owned  by  him  will  be  intended, 
and  the  deed  shall  receive  this  construction  ut  res  magis  valeat  quam 
pereat.ip) 

112  6.  Conveyance  "beginning  at"  and  "bounding  on"  land  of  A. 
Held,  the  boundary  was  the  true  line  of  B's  land,  not  the  line  of  his 
actual  occupation  as  shown  by  a  fence,  set  up  and  maintained  by  B, 
before  and  after  the  conveyance,  with  the  consent  of  the  owner  of  the 
lot  granted,  supposing  this  to  be  the  true  line.(6) 

113.  A  deed  described  a  boundary  line  as  running  up  a  river  to 
certain  falls,  "  thence  continuing  to  run  in  such  a  direction  as  to  include 
a  mill-yard  and  the  whole  of  a  mill-pond,  which  may  be  raised  by  a 


(1)  Davis  V.  Rainsford,  It  Mass.  201 ;  Lunt 
U.Holland,  14,  U9 ;  Thomas ».  Putten,  1  Shepl. 
329 ;  Blaney  v.  Rice,  20  Pick.  62  ;  Harris  v. 
Maxwell,  4  Dev.  &  B.  242 ;  Doe  v.  CuUum,  4 
Alab.  (N.  S.)  516;  Llewellyn  v.  Jersey,  11 
Mees.  &  W.  183  ;  Taylor  v.  Parry,  1  Scott,  N. 
576;  Tbomaa  «.  Hatch,  3  Sumn.  nO;  0\ASV. 
Moulton,  2  Appl.  205;  Heaton  v.  Hodges,  2 
Shepl.  66.    See  Gain  v.  Hodge,  3  Strobh.  115 ; 


Lincoln  v.  Wilder,  29  Maine,  169  ;  City,  &c. 
V.  Illinois,  tc,  12Illin.  38;  Hobbes  v.  Parker, 
31  Maine,  143. 

(2)  Ripley  v.  Berry,  5  Greenl.  24. 

(3)  Loring  v.  Norton,  8  Greenl.  61;  MoOlin- 
tock  V.  Rogers,  10  Ired.  256. 

(4)  Crosby  v.  Parker,  4  Mass.  110. 

(5)  Mason  v.  White,  11  Barb.  Sup.  Ct.  173. 
(6;  lb. 


held,  the  plan  was  the  more  certain  monument,  and  must  control  the  other,  the  two  being 
inconsistent.     Lincoln  v.  Wilder,  29  Maine,  169. 

Where,  in  a  deed,  reference  is  made  to  another  deed,  as  recorded  in  a  particular  book  and 
page  of  the  registry,  for  a  description,  a  eopy  of  the  record  of  that  deed  is  admissible  in  evi- 
dence in  connection  with  the  former  deed.     Clough  v.  Bowman,  15  N.  H.  204. 

Votes  and  resolutions  of  the  general  assembly,  and  the  acts  of  their  committees,  cannot  be 
referred  to  for  a  description  of  the  premises,  intended  to  be  conveyed  by  an  agent  of  the  gen- 
eral assembly,  unless  they  are  referred  to  in  a  deed  for  that  purpose.  Kenyon  v.  Nichols,  1 
R.  L  411. 

(a)  Where  the  original  corners  and  lines  are  proved,  they  control  courses  and  distancea. 
But  the  latter  govern,  where  there  are  no  established  objects  to  control  them.  Nelson  r. 
Hall,  1  McLean,  618. 
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dam  on  said  falls  to  a  certain  road."  Held,  this  was  a  de'scription  ■  of 
the  boundary  of  the  land  itself,  and  not  of  the'  height  to  which  the 
pond  might  be  raised. (1) 

114.  Witli  regard  to  the  words  used  to  express  boundaries ;_  to, /ro?w, 
and  hj,  are  terms  of  exclusion,  unless  by  necessary  implication  they 
are  manifestly  used  in  a  different  Sense.  The  word  between  necessarily 
excludes  the  termini  named.  So  a  conveyance,  bounded  on  other  land, 
cannot  include  such  land.(2)(rt) 

115.  A  deed,  conveying  all  the  grantor's  lands  between  certain  speci- 
fied lines  or  boundaries,  is  not  void  for  uncertainty. (3) 

116.  Where  a  deed  contains  precise  boundaries,  and  also  mentions 
a  certain  quantity  of  land,  the  former  controls  the  latter  description  ; 
nor  does  the  latter  amount  to  a  warranty  that  there  is  that  quantity  of 
land,  but  is  merely  a  part  of  the  description ;  even  though  worded 
somewhat  in  the  form  of  a  covenant ;  as,  "  the  lot  to  contain  200  acres 
by  measure."(4) 

117.  So  "containing  so  many  acres,  be  the  same  more  or  less,"  are 
merely  words  of  description,  and,  if  deliberately  inserted  without  fraud, 
Chancery  will  not  relieve  for  deficiency  of  quantity. (5)(6) 

117  a.  But  where  one  conveys  by  courses  and  distances,  and  his 
covenant  of  warranty  extends  to  the  entire  quantity  of  land  included 
by  them,  the  farther  description  of  it  in  his  deed,  as  a  tract  which  had 
passed  to  him  by  a  chain  of  conveyance,  will  not  restrain  the  warranty 
to  the  primitive  bounds  of  the  tract.(6) 

117  h.  A  deed  conveyed  a  tract  of  land  by  metes  and  bounds,  speci- 
fying the  number  of  acres,  and  covenanted  as  follows  :  "  To  have  and 
to  hold,  to  him,  the  said  A,  his  heirs  and  assigns,  the  right  and  title  of 
the  same  I  warrant  and  will  ever  defend."  Held,  that  this  was  only  a 
covenant  for  quiet  enjoyment,  and  not  a  warrant}'  as  to  the  number  of 
acres  mentioned  in  the  deed. (7) 

117  c.  In  a  deed,  the  descriptive  part  ascertained  a  whole  tract,  de- 


(1)  Hull  V.  Fuller,  4  Term.  199. 

(2)  Bradley  v.  Rice.  1  Sliepl.  201 ;  Revere 
D.  Leonard,  1  Mass.  91;  Nash  v.  Atherton, 
10  Oliio,  163. 

(3j  Ward  v.  Bartholomew,  6  Pick.  409; 
Haven  v.  Richardson,  5  N.  H.  113. 

(4)  Barksdale  v.  Toomer,  1  Harp.  290; 
Large  v.  Penn,   6  S.  &  R.  488;  Powell  v. 


Clark,  B  Mass.  355  ;  Perkins  v.  WebiSter,  2 
N.  H.  287  ;  Peden  v.  Owens,  Rice,  55. 

(5)  Mann  v.  Pearson,  2  John.  37.  (See 
Tliomas  v.  Perry,  1  Pet.  Cir.  49.)  Merviu  v. 
Bennet,  8  Paige,  312. 

(6)  Steiner  v.  Baugman,  2  Jones,  106. 

(7)  Huntley  v.  "Waddell,  12  Ired.  32. 


(a)  Where  the  words  ore,  J)y,  or  to  &  certain  stream  are  used,  the  flats  will  pass,  and  some- 
times the  land  to  the  centre  of  the  river.  Whether  tlje  words  on  the  hank  will  be  so  con- 
strued, qu?  II'  reference  is  also  made  to  fixed  monuments  on  the  bank,  the  flats  will  not 
pass.     Thomas  v.  Hatch,  3  Sumn.  170.     See  Smith  v.  Powers,  15  N.  H.  546. 

Land  was  described,  in  different  deeds,  as  bounding  "on  the  mountain,"  and  "by  the 
mountain,"  and  "the  foot  of  the  mountain."  Held,  these  words  were  too  indefinite  and 
uncertain  to  control  the  courses,  distances  and  other  references  in  the  deeds,  descriptive  of 
the  land.  Also,  that  it  was  a  question  depending  both  on  law  and  fact,  whether  these  words 
excluded  or  included  a  certain  part  of  the  mountain,  and  this  question  should  have  been 
subniitted  to  a  jury,  under  such  directions  from  the  court,  as  to  the  rules  of  construction,  as 
were  applicable  to  the  case.  Also,  that  it  might  be  important,  in  order  to  decide  this  ques- 
tion, to  ascertain  the  location  of  adjoining  lots  of  land.     Willistou  v.  Morse,  10  Met.  17. 

(?))  The  number  of  feet,  mentioned  as  the  length  of  a  boundary  line,  is  to  be  taken  as  the 
true  length,  though  -'more  or  less"  be  added,  unless  either  the  deed  or  the  situation  of  the 
land  in  some  way  control  this  construction     Blauey  v.  Rice,  20  Pick.  62. 
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clared  that  part  of  it  was  claimed  by  A,  and  specified  that  the  grantor 
only  conveyed  200  acres  ;  that  he  did  not  convey  the  part  claimed  by 
A,  but,  if  it  should  be  found  that,  besides  the  part  so  claimed,  there  was 
more  than  200  acres,  the  grantee  should  have  it.  A  general  warranty 
of  the  premises  was  added.  It- was  found  that  A's  cTaini  covered  all 
but  142  acres ;  and  the  grantee  sued  the  grantor  in  covenant,  alleging 
a  warranty  of  200  acres,  and  a  breach  by  reason  of  A's  claim.  Held, 
the  stipulations  in  the  deed  amounted  to  a  covenant  that  there  were 
200  acres  conveyed,  which  were  not  covered  by  A's  claim ;  and  that 
the  plaintiff  was  entitled  to  recover  the  value  of  58  acres.(2) 

118.  Where  a  deed  bounds  upon  a  way  or  street,  this  is  not  a 
mere  description,  but  a  covenant  that  such  way  exists,  and  that  the 
grantor  and  his  representatives  will  not  obstruct  it.  But  the  extent 
of  the  covenant  shall  be  limited  by  the  description  in  the  deed,  to  which 
an  actually  existing  way  corresponds ;  and  shall  not  be  commensurate 
with  the  whole  land.(3)  And,  where  land  is  described  as  bounded 
upon  a  street  in  the  rear,  which  is  not  actually  opened,  but  merely  laid 
down  upon  a  map,  and  there  is  also  a  front  access,  this  is  not  an  implied 
grant  of  a  way  in  such  street,  or  a  covenant  to  open  the  same.(4)(a) 

119.  The  above  p'rinciple  (sec.  116)  is  also  applicable  to  the  case  of 
a  mere  agreement  for  a  conveyance,  which  is  accordingly  afterwards 
made.  Thus,  if  the  agreement  states  the  quimtity  of  land,  and  the 
deed  states  it  in  the  same  way,  with  the  addition  of  more  or  less  ;  in  a 
suit  upon  a  note  given  by  the  purchaser  of  the  land,  it  is  no  defence 
that  the  quantity  fell  short  of  the  amount  specified,  although  this  fact 
would  have  been  a  defence  to  a  suit  upon  the  agreement.  The  agree- 
ment is  merged  in  the  conveyance. (5) 

120.  But,  where  the  deed  mentions  a  certain  number  of  acres,  sets 
out  the  bounds,  and  then  adds,  "  the  nine  and  a  half  acres  I  warrant, 
be  the  same  more  or  less  ;"  this  is  a  warranty  of  the  quantity. {&) 

121.  Introductory  words  in  the  description  of  the  property  conveyed, 
which  consists  of  two  distinct  parcels,  will  be  applied  to  the  whole 
property,  though  in  form  connected  only  with  the  first  mentioned  par- 
cel.. Thus,  where  the  description  was  "  the  one  half  of  the  land  here- 
after described,  &c.,  thus  bounded,  &c. ;  the  one  half  of  the  whole  of 
said-land,  &c. ;  and  also,  one  other  piece  of  land,  &c.,  bounded  thus,"  &c. ; 
held,  one-half  only  of  the  last-named  parcel  passed  by  the  deed. (7) 

122.  A  grantor,  having  three  undivided  quarters  of  a  farm,  conveys 

(2)  Morria  v.  Owens,  3  Strobh.  199.  i  13,   143  ;   Houghtaling  v.  Lewis,   10  John. 


(3)  Mercer  Street,  4  Cow.  542. 

(4)  Parker  v.  Smith,  17  Mass.  413. 

(5)  Haggerty  v.  Fagan,  2  Penns.  533; 
(Smith  T.  Evans,  6  Binn.  102 ;  Crotzer  v. 
Eussel,  9  S.  &  R.  80  ;  M'Lelland  v.  Creswell 


297  ;)  Stebbiiis  v.  Eddy,  4  Mas,  414. 

(6)  Crawford  v.  Crawford,  1  Bai.  128. 

(7)  Hapgood  V.  Whitman,  13  Mass.  464. 
(See  Tyler  v.  Hammond,  11  Pick.  193;  Doe 
,v.  Anderson,  1  Star.  155.) 


(a)  Where  streets  were  laid  out  on  land  adjoining  a  town,  by  the  owner  of  the  land,  some 
of  which  were  in  continuation  of  the  public  streets  of  the  town,  and  lots  on  these  streets 
were  sold  by  the  owner,  bounding  on  the  streets  by  their  names,  and  some  of  the  streets 
were  sold  to  the  trustees  of  the  town ;  it  was  held,  after  the  lapse  of  many  years,  that  the 
owner  of  the  land  could  not  maintain  an  action  against  the  town  for  the  land  covered  by  the 
streets,  or  for  compensation  therefor.     Wickhffe  v.  Lexington,  11  B.  Mon.  155. 

Vol.  n.  24  . 
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one  equal  moiety  of  the  farm  by  metes  and  bounds,  "together  with  all 
the  estate,  right,  &c.,  which  he  hath  to  the  above  described  premises." 
Held,  only  a  moiety  passed.(l) 

123.  But,  where  one  conveyed  "one  half  of  an  undivided  tract, 
lying,  &c. ;  also  a  tract  lying,  &c. ;  also  one  half  of  an  undivided  tract  of 
woodland,"  &c. ;  and  his  wife  released  her  dower  in  the  undivided  one 
half  of  the  above  premises  j  held,  the  whole  of  the  second  tract  passed, 
and  parol  evidence  was  inadmissible  of  an  intention  to  pass  only  one 
halfofit.(2) 

124.  An  administrator  conveyed  land  of  his  intestate,  with  the  ex- 
ception of  the  widow's  dower  therein.  Held,  the  reversion,  expectant 
upon  dower,  passed.(3) 

125.  A  tract  of  land  may  acquire,  by  reputation,  a  name  different 
from  that  which  it  bears  in  the  patent,  and  may  pass  by  such  acquired 
name.  (4) 

126.  The  rules  above  stated,  in  regard  to  the  description  of  premises 
conveyed,  relate  in  general  to  different  modes  of  description  in  the 
same  deed.  Where  a  question  arises  in  regard  to  the  construction  of 
different  conveyances  of  the  same  property,  a  particular  description  will 
control  a  general  one,  if  the  justice  of  the  case  so* requires;  although, 
under  other  circumstances,  the  latter  might  prevail. 

127.  A  conveys  to  B  a  tract  of  land  in  Boston  by  metes  and  bounds. 
A  afterwards  conveyed  to  C  "  all  the  right  and  title  to  the  land  I  have 
in  Boston."  C's  deed  was  first  recorded.  Held,  the  words  all  the  right, 
&c.,  must  be  construed  to  exclude  such  part  of  the  land  as  A  had  al- 
ready parted  with,  as  between  him  and  the  first  grantee.{h){a) 

128.  A  similar  principle  applies,  where  a  part  of  land  embraced  in  a 
grant  is  out  of  the  control  of  the  grantor ;  though  not  by  virtue  of  a 
prior  deed. 

129.  Thus,  where  one  conveys  his  right  and  title  in  a  particular 
patent,  not  specifying  the  quantity  or  boundaries,  and  a  part  of  such 
patent  is  in  the  adverse  possession  of  another,  only  the  remaining  por- 
tion passes  by  the  deed. (6) 

130.  Where  land  is  described  as  bounded  ora,  by  or  to  the  sea  or  salt 
water, or  in  any  other  equivalent  mode,  not  reserving  the  flats;  which, 
with  the  upland,  belong  to  the  grantor,  the  conveyance  extends  to  low- 
water  mark,  if  not  more  than  100  rods  below  high-water  mark.  But 
one  may  convey  his  upland,  without  the  flats,  or  the  converse.  And, 
if  a  boundary  be  to,  on,  or  by  the  lank  of  a  stream,  or  by  its  margin,  the 
boundary  may  be  limited  to  the  bank.(7)     {Supra,  sec.  64,  &  sequ.  &  n.) 

131.  The  sea-shore,  when  mentioned  in  a  deed,  means  the  usual  and' 
ordinary  margin  of  the  sea,  or  the  ground  between  high  and  low-water 
marks.     But,  if  the  deed  bounds  upon  a  way  or  street  adjoining  th&, 


(1)  Jackson  v.  Stevens,  16  John.  110. 

(2)  Child  V.  Wells,  13  Pick.  121. 

(3)  Leyerett  v.  Armstrong,  15  Mass.  26. 

(4)  Wall  V.  Forbes,  1  Harr.  &  Gill,  443. 
^5)  Adams  v.  Cuddy,  13  Pick.  460. 


(6)  Van  Dyok  v.  Van  Beuren,  1  John.  345. 

(7)  Storer  v.  Freeman,  6  Mass.  435;  Com- 
V.  Charlestown,  1  Pick.  180;  Thomas  v. 
Hatch,  3  Sumn.  170  ;  Nickeraoa  v.  Crawford, 
16  Maine,  245. 


(a)  A  devise  of  "  the  Home  Plantation"  will  not  pass  certain  lots  formerly  included 
therein,  but  set  off  by  commissioners  under  an  act  of  the  legislature,  procured  by  the 
devisor  himself.    Hampton  v.  Cowles,  4Bev.  &  B.  16. 
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sea-shore,  it  does  not  extend  across  such  way,  so  as  to  reach  below  high- 
water  mark.(l)(a) 

132.  Where  one  of  the  boundaries  in  a  deed  is  a  line  to  be  run  up  a 
creek,  the  line  must  be  run  through  the  middle  of  the  creek,  according 
to  its  turnings  and  windings.(2)(i) 

138.  Where  a  deed  calls  for  a  corner  standing  on  the  bank  of  a  creek 


(1)  lb. ;  Codman  v.  Winslow,    10   Mass. 
146.     See  14  Pick.  411. 

(2)  Jackson  v.  Louw,  12  John.  252.     See 


Buckley  v.  Blaekwell,  10  Ohio,  508;  Bow- 
man V.  Parmer,  8  N.  H.  402. 


(a)  A.  iank  is  the  continuous  margin  where  vegetation  ceases.  The  shore  is  the  sandy 
space  between  it  and  low- water  mark,     M'Gullough  v.  Wainright,  2  Harr.  171. 

The  word  "  beach"  designates  land  washed  by  the  sea,  and  is  synonymous  with  "shore." 
Littlefied  v.  Littlefleld,  28  Maine,  180. 

Where  land  was  described  in  a  deed  as  containing  two  and  a  half  acres  of  salt  marsh,  and 
as  being  within  the  following  bounds — beginning  at  a  corner  by  the  beach,  and  running  by 
a  given  line  to  a  creek,  and  by  the  creek  to  a  certain  marsh,  and  then  by  the  marsh  to  a  ditch, 
and  then  by  the  ditch  to  the  beach,  and  running  by  the  beach  to  the  place  begun  at, — it  was 
held,  that  the  land  granted  adjoined  upon  the  land  washed  by  the  waves  of  the  sea,  al- 
though the  quantity  of  land  within  the  boundaries  exceeded  that  named  in  the  deed,  and 
was  not  wholly  salt  marsh,  and  although  the  ditch  did  not  extend  the  whole  distance  to  the 
beach.     lb. 

Whether  a  lot  bounded  on  a  lake  is  limited  to  the  margin  of  the  lake  or  not,  depends  upon 
the  manner  in  which  the  lake  was  formed.     Dillingham  v.  Smith,  30  Maine,  370. 

A  boundary  on  a  fresh  water  pond,  which  had  been  permanently  enlarged  by  means  of  a 
dam  at  its  mouth,  passes  the  land  as  far  as  the  low-water  mark  of  the  pond,  in  its  enlarged 
state.     Wood  v.  Kelley,  30  Maine,  47. 

In  general,  if  in  a  body  of  water  there  be  a  steady  and  uniform  current,  it  will  be  a  river. 
The  State  v.  Gilmanton,  14  N.  H.  467. 

But  this  definition  is  not  applicable  to  a  lake,  in  which  there  may  be  a  uniform  current 
from  its  head  to  its  outlet.     lb. 

A  body  of  water  lying  below  the  outlet  of  a  lake,  through  which  the  waters  from  the 
lake  pass,  and  in  which  there  is  a  steady  and  uniform  current,  is  a  river,  although  another 
appellation  may  have  been  usually  given  to  it.    lb. 

(6)  A  line  described  as  running  from  one  landmark  to  another,  without  reference  to  any 
intermediate  monument  or  curve  line,  is  to  be  taken  as  straight;  and  parol  evidence  is  not 
admissible  -  to  the  contrary.  Allen  v.  Kingsbury,  16  Pick.  235.  But,  if  a  line  is  to  run 
along  a  river  or  creek  from  one  terminus  to  another,  it  must  follow  such  stream,  however 
sinuous  or  indirect;  and,  if  the  description  will  not  reach  the  terminus,  it  must  be  pursued 
so  far  as  it  conducts  towards  the  termimts,  and  then  relinquished  for  a  direct  line  to  the 
terminus.  Shutz  v.  Young,  3  Ired.  385.  Boundary  "along  the  river,"  and  then  by  a 
marked  line.    Held,  the  former  controlled  the  latter.    Lynch  v.  Sanders,  4  Dev.  &  B.  62. 

A  grant  began  on  a  lake,  thence  south,  then  west,  then  north,  then  east,  certain  distances, 
"with  the  windings  of  the  lake  water  to  the  beginning."  Held, though  the  distance  men- 
tioned in  the  third  line  should  fail  before  reaching  the  lake,  it  must  be  continued  in  a  direct 
course  to  the  lake.     Literary,  &o.  v.  Clark,  9  Ired.  58. 

Where  a  deed  bounds  "  partly  on  a  stream,  as  the  said  lot  was  surveyed  by  L.  L.  Esq.,  re- 
verence being  had  to  the  plan,"  and  the  plan  shows  a  straight  line  drawn  along  the  stream 
pursuing  its  general  course,  but  crossing  the  stream  at  a  curvature,  and  taking  in  a  piece  of 
land  on,  the  other  side  within  the  curvature,  and  the  lines  named  in  the  deed  do  not  entirely 
surround  the  tract,  but,  by  substituting  the  straight  line  instead  of  the  stream,  the  tract  is 
surrounded ;  the  straight  line  is  the  true  boundary,  and  the  land  on  the  other  side  of  the 
stream,  between  the  curvature  and  the  straight  line,  is  embraced  in  tlie  deed.  Eatpn  v. 
Knapp,  29  Maine,  120. 

Where  there  are  adjoining  proprietors  of  land  upon  the  same  side  of  a  stream,  eack 
bounded  upon  the  stream,  and  the  corner  between  them,  upon  the  stream,  is  indicated  by  a 
fixed  monument  upon  tlie  bank;  the  true  corner  is  at  that  point  in  the  centre  of  the  stream 
which  is  nearest  to  the  monument,  and  its  direction  from  the  monument  will  be  changed  by 
the  changes  of  the  course  of  the  stream.    Newton  v.  Eddy,  23  Verm.  319. 

A  farm,  bounding  at  one  end  on  a  river,  was  a  little  wider  at  that  end  than  the  other.  One 
half  of  the  farm  was  conveyed  by  deed,  separated  from  the  other  half  by  a  line,  beginning 
at  the  river  and  running  back,  "  holding  its  width  equally  alike  "  tlie  whole  length  of  the 
farm.  Held,  the  deed  passed  a  strip  of  equal  width  throughout,  and  a  number  of  acres  equal 
to  that  retained  by  the  grantor.     Patterson  v.  Trask,  30  Maine,  28. 

Where  a  certain  course  is  described  from  ona  corner  to  another,  not  referring  to  a  line  of 
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"thence   down   said  creek  with   the   several  meanders   thereof,"  the 
boundary  is  the  water's  edge  at  low-water  mark.(l) 

134  The  next  clause  in  a  deed  is  the  exce-ption,{a)  by  which  some- 
thing is  excepted  from  the  property  previously  granted.  It  is  said,  the 
followiag  circumstances  are  necessary  to  a  vahd  exception :  1.  Apt 
words.  2.  The  thing  excepted  must' be  a  part  of  what  is  previously 
granted,  and  not  of  any  other  thing.  3.  It  must  be  a  part,  not  the 
whole  of  the  thing  granted.  4.  Somethi-ng  severable  from  the  grant, 
not  an  inseparable  interest  or  incident.  5.  Something  that  the  grantor 
may  retain.  6.  A  particular  thing  out  of  a  general  one,  as,  out  of  a 
farm  an  acre  ;  not  a  particular  out  of  a  particular  one.  7.  It  must  be 
certainly  described  and  set  down.(2) 

135.  If  there  is  a  clear  and  undoubted  grant  in  the  former  part  of  a 
deed,  and  afterwards  words  are  added  which  are  repugnant  and  contra- 
dictory, or  uncertain,  the  latter  may  be  rejected  ;  but,  where  the  words 
are  ambiguous,  or  so  mixed  up  with  other  words  as  to  show  an  intent 
different  from  the  common  effect  of  some  of  the  words,  if  taken  by 
themselves,  the  subsequent  words  may  be  used  to  ascertain  the  real  in- 
tent of  the  instrument.(3)(6) 

136.  An  exception  shall  be  taken  most  favorably  to  the  grantee,  in 
case  of  any  uncertainty.  Thus,  if  a  building  is  reserved,  wherein  a 
machine  is  then  in  operation,  this  does  not  embrace  the  land,  nor  any 
new  building  subsequently  erected.  So,  where  a  deed  conveys  the 
land  by  metes  and  bounds,  "excepting  a  road  laid  out  through  the 
premises  by  a  committee,  &c. ;"  only  an  easement  is  reserved  to  the 
grantor.(4) 


(1)  M'CuUoch  V.  Aten,  2  Ohio,  309 ;  Buck- 
ley V.  Gilmore,  12,  63.  See  B  ckton  v. 
Chesriut,  4  De¥.  &  B.  335. 

(2)  Co.  LH.  41  a;  Touch.  77  ;  (Thomas  v. 
Pickering,  1  Shepl.  331.) 

(3)  W  de  V.  Howard,  6  Pick.  499-500. 

(4)  Jackson  v.  Hudson,  3  John.  315  ;  Mar- 


shall i;.  Niles,  8  Conn.  369;  Palmer  v.  "War- 
ren Ins.  Co.,  TJ.  S.  C.  Ct.  Mass.  Oct.  T.  1840 ; 
Law.  Rep.  July,  1 841,  p.  98  ;  Leavitt«.  Towle, 
8  N.  H.  96.  See  Waigh  v.  Richardson,  8 
Ired.  410;  Gronen  v.  Howard,  81  Maine, 
546. 


marked  trees,  and  the  corners  are  both  proved  ;  the  direct  line  between  them  is  the  bound- 
ary, although  there  is  such  a  line  of  trees  between,  varying  from  the  direct  line.  Other- 
wise, where  a  lino  of  trees  is  called  for,  in  addition  to  the  course  above-mentioned.  Hough 
V.  Horn,  4  Dev.  &  B.  228  ;  Wynne  v.  Alexander,  1  Ired.  231.  If  there  be  a  grant  along  a 
highway  from  one  corner  to  another,  and  such  corners  are  proved,  the  way  will  he  the 
boundary,  though  varying  from  the  course.  And,  if  there  are  two  tracks,  the  jury  must 
settle  wliich  is  the  public  road.     lb. 

Commissioners  were  appointed  to  divide  a  tract  of  land  between  the  joint  owners.  They 
fixed  tlie  corners  of  the  dividing  line,  and  intended  that  the  division  should  be  by  a  straight 
line  from  one  of  these  corners  to  the  other;  and  the  line  was  so  de.'icribed  in  their  report, 
and  so  laid  down  on  the  plat  which  they  returned  to  court.  In  fact,  however',  the  land 
being  covered  with  a  thick  wood,  the  line  which  they  marked  was  not  straiglit.  In  cross 
actions  of  ejectment  and  trespass  between  the  owners  of  the  two  tracts,  it  was  held,  that 
the  true  division  Lne  wa-  the  line  as  it  was  intended  to  be,  and  not  the  line  mar  ed  on  the 
land.     Smith  v.  Davis,  4  Gratt.  50. 

Wliere  a  boundary  line  is  described  as  running  parallel  with,  and  within  seven  inches  of, 
a  certain  wall,  but  its  length  is  not  given;  the  hne  runs  as  far  as  the  grantor  has  a  right  to 
extend  it,  in  order  to  give  effeqt  to  tiie  grant.     Dall  v.  Brown,  5  Cush.  289. 

(a)  It  is  said,  however,  that  a  reservation  may  be  made  in  tlie  premises,  the  clause  of 
grant,  .he  habendum,  or  redcUndura.     Stambaugli  v.  Hollabaugli,  10  S.  &  R.  362. 

(6)  One  owning  hmd,  with  a  mill  privilege  thereupon,  conveyed  to  A,  a  son.  "  the  use,  Ac, 
of  on  J  half  of  the  saw-mill,"  and,  the  same  day,  to  B,  another  son,  the  tract  including  the 
mill,  "except  the  privilege  of  half  the  saw-mill,  conveyed  to  A  and  his  heirs."  Held,  the 
grant  and  reservation  should  be  construed  together,  and  one  half  of  the  mill  and  privilege 
passed  by  the  conveyance.     Moore  v.  Fletcher,  4  Shepl.  63. 
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137.  An  exception,  wholly  repugnant  to  the  grant,  is  void.  If  m 
part  repugnant,  it  is  matter  of  construction,  not  of  limitation  ;  and,  as 
the  law  will  not  intend  an  error  or  falsehood,  the  grant  shall  be  held 
not  to  include  the  part  excepted.  And  the  omission  of  the  word  heirs 
in  the  exception,  shall  not  confine  the  interest  retained  by  the  grantor 
to  a  mere  life  estate.     It  would  be  otherwise  with  a  reservation. (1) 

138.  Grant  of  land,  excepting  one  acre  and  one  half  acre,  reserved 
for  the  use  and  flowing  of  water  for  a  mill.  Held,  the  exception  was 
void  for  uncertainty. (2) 

138  a.  An  exception  is  not  void,  merely  because  to  some  extent  it  is 
inconsistent  with  the  grant,  unless,  by  giving  effect  to  the  exception, 
the  grant  would  become  wholly  inoperative.(3) 

138  b.  Where  a  grantor,  under  whom  both  parties  claim,  has  conveyed 
the  whole  of  a  tract  of  land  by  metes  and  bounds,  specifying  its  con- 
tents, and  then  excepted  out  of  it  a  certain  number  of  acres,  -without 
giving  a  particular  description  of  them  ;  the  defendant  may  show,  by 
reference  to  other  deeds  and  surveys,  that  the  premises  in  question 
were  part  and  parcel  of  the  number  of  acres  excepted,  and  in  fact  be- 
longed to  the  grantee  at  tte  time  of  making  his  conveyance.(4) 

139.  An  exception  is  to  be  distinguished  from  a  reservation.{a) 
The  former  is  always  part  of  the  thing  granted.  The  latter  is  of  a  thing 
not  in  esse,  but  newly  created  or  reserved.  It  is  also  to  be  distinguished 
from  an  explanation. (o) 

140.  A  grantor  releases  all  his  right,  &c.,  in  one  undivided  moiety  of 
certain  land,  situated,  &c.  The  succeeding  clause,  by  reference  to 
another  deed,  and  by  implication  only,  would  reduce  this  moiety  to  a 
fourth  part.  Held,  the  latter  clause,  with  reference  to  the  former, 
could  not  operate  as  aw  exception,  the  grant  in  the  former  clause  being 
not  general  but  certain ;  nor  as  a  new  reservation,  which  must  be  of 
some  new  right  not  before  in  esse,  or  perhaps' some  pre-existing  ease- 
ment; nor  as  an  explanation,  which,  by  a  videlicet  proviso,  &c.,  is  allowed 
only  to  explain  doubtful  clauses  precedent,  or  to  separate  and  distribute 
generals  into  particulars,  but  never  to  restrain  or  diminish  what  is  ex- 
pressly granted,  but  is  rather  held  void  for  repugnancy  ;  and  that  this 
clause  was  repugnant  and  void. (6) 


(1)  Hay  V.  Storrs,  Wright,  711. 

(2)  Darling  v.  Orowell,  6  N.  H.  421. 

(3)  Adams  v.  Warner,  23  Verm.  395. 

(4)  Corderey  v.  Conover,   1  Spencer,  320. 

(5)  Go.  Lit.  47  a.     See  Hatch  v.  White,  22 


Pick.  518  ;  Hinraani).  Booth,  21  Wend.  267  ; 
Sergeant  V.  Ford,  2  "Watts  &  S.  122;  Baiter 
V.  M'Dowell,  3,  358;  Doe  v.  Lock,  4  Nev.  & 
M.  807 ;  French  v.  Carliart,  1  Comst.  96. 
(6)  Cutler  v.  Tufts,  3  Pick.  272. 


(a)  The  distinction  does  not  depend  on  the  use  of  the  words  "  except "  or  "  reserve,"  but 
upon  the  nature  and  legal  effect  of  the  provision  itself.  Gale  v.  Ooburn,  18  Pick.  400.  As 
to  the  distinction  between  these  and  a  condition,  see  Parsons  v.  Miller,  15  Wnnd.  564.  In 
Georgia,  by  a  late  statute,  Tmrial-grounds  may  be  legally  reserved  by  a  grantor.  So  officers, 
executors,  &c.,  are  required  to  reserve  them.  St.  1842,  38.  A  distinction  is  sometimes 
made  between  an  exception  and  a  new  grant.  Durham,  &c.  v.  Walker,  2  Ad.  &  El.  (N.  S.) 
940.  See  Hurd  v.  Curtis,  7  Met.  94;  Bowman  v,  Watherf,  2  M'L.  376.  The  expression 
"  reserving  to  the  grantor  the  use  and  control,  &o.,  during  his  natural  life,"  gives  him  a  life- 
estate.     Richardson  v.  York,  2  Shepl.  216. 

Where  a  grantor  reserves  the  privilege  of  entering  the  land,  and  taking  and  carrying  away 
stone  there.'rom  ;  this  is  not  a  reservation  of  a  mere  personal  privilege,  but  of  a  right  and 
interest  in  the  use  of  the  land,  which  he  may  assign.     Munn  v.  Stone,  4  Cush.  146- 

A  reservation  in  a  deed  of  a  right  or  privilege  should  be  construed  in  the  same  way  ag  a 
grant,  by  the  owner  of  the  soil,  of  a  similar  right  or  privilege.  French  v.  Carliart,  1 
Comst  flfi 


( con- 
line 
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141.  Conveyance,  excepting  and  reserving  all  mineral  or  magnesia  hf 
any  kind,  &c.  Held,  the  word  magnesia  was  not  to  be  construed  as/ a 
restriction  or  qualification  of  the  words  all  mineral^  but  as  additio/hal 
thereto;  the  fact  that  magnesia  is  a  mineral  ieing  generally  unkndwn, 
except  to  scientific  men.(l)  : 

14^.  A  deed  reserved  all  the  pine  timber  upon  the  land  of  a  cemam 
size.  Held,  the  pine  timber  trees  continued  to  belong  to  the  gr.intor 
while  they  lasted,  with  so  much  of  the  soil  as  was  necessary  for  |their 
support.(2)(a)  . 

143.  An  exception  of  "  a  small  quantity  struck  off  a  tract  by 
ditional  line"  is,  it  seems,  Toid  for  uncertai/nty,  if  there  is  no  sue 
ascertained,  or  capable  of  being  ascertained].  An  excegtj&i2^0^eyer, 
may  validly  be  made  in  such  form,  that,  thbugh  uncerpm  at  the  time, 
the  grantor  may  afterwards  make  it  certaiq,(3)  \ 

144.  Conveyance  of  land,  "  excepting  anj3  reserving/  &c.,  so  much  as 
is  necessary  for  a  grist-mill,  on  the  east  sidej  of  the  roadj,  at  the  west  end 
of  the  saw-mill."  Held,  although  this  contetituted  a  good  exception,  it 
did  not  take  effect  till  a  mill  was  begun  to  jbe  built,  previous  to  which, 
the  grantee  might  have  trespass  even  agairlsl  the  gr^mtor  for  an  entry 
upon  the  land,  except  for  the  purpose  of  smch  erection.(4) 

145.  On  the  other  hand,  where  the  resdrvatiojsr  is  of  a  right  to  cut 
timber,  &c.,  in  the  woods  not  appropriated  br^i'iced  in,  the  right  ceases 
as  soon  as  the  lands  are  fenced. (5)  ^ 

146.  Conveyance  of  land  upon  which  was  a  Jarge  quantity  of  free-stone, 
disconnected  from  any  ledge,  and  partly  imbedded  in  the  ground.  The 
grantor  reserves  to  himself,  his  heirs,  &c.,  aU,  the  free-stones  on  said  land, 
with  the  privilege  of  carrying  them  off.  Hfeld,  the  reservation  did  not 
embrace  a  subterraneous  ledge  of  free-stone)  which  was  not  known  to 
the  parties  at  the  making  of  the  deed.  Al^o,  that  this  ignorance,  and 
the  condition  of  the  land  and  the  stones  at  the  time,  might  be  proved 
by  parol  evidence.(6) 

147.  A  reservation  or  exception  to  a  stranger  is  void,  on  the  same 
principle  that,  upon  a  bargain  and  sale,  a  use  can  be  limited  only  to 
the  bargainee.  Thus,  a  proviso  in  a  deed  from  trustees,  authorized  to 
convey  to  A,  that  the  inhabitants  of  B,  hot-_a..  corporation,  shall  be 
allowed  to  cut  and  carry  away  wood  from  any  open  part  of  the  land,  is 
void.  So  a  reservation,  in  a  deed  of  A's  land,  from  A  and  B  his  wife, 
of  the  use  of  the  land  for  their  lives,  is  void  as  such,  in  regard  to  B. 
who  stands  as  a  stranger.(7)(5) 


(1)  Gibson  v.  Tyson  5  Watts,  34. 

(2)  Howard  v.  Lincoln,  1  Sliepl.  122. 

(3)  Stambaugh  v.  HoUabaugh,  10  S.  &  R. 
357. 

(4)  Dygert  v.   Matliews,    11   "Wend.    35 ; 
Thompson  v.  Gregory,  4  John.  8L 


Cha. 


(See 


(5)  Tenbroeck  v.  Livingston,  1  John. 
357. 

(6)  Putnam  v.  Smith,  4  Term.   622. 
Leonard  v.   Judd,  Bray.    230.) 

(7)  Hornbeok  v.  Westbrook,  9  John.  73; 
Jackson  v.  Swars,  20  John.  87  ;  Voorhees  v. 
The  Presbyterian,  kc,  8  Barb.  135. 


(o)  If  a  man  lets  his  manor,  except  the  woods,  underwoods,  &c.,  the  soil  is  excepted.  2 
EoUe's,Abr.  455.      , 

(h)  The  following  decisions  illustrate  the  several  principles  stated  in  the  text.  Where  a 
demandant  claims  under  a  deed  with  exceptions,  the  burden  is  on  him  to  show  that  th© 
land  is  not  within  such  exceptions.  Bassey  v.  Luce,  Maine  S.  J.  0.,  June  1841 ;  Lavr  Rep., 
Sept.  1841,  p.  201. 

So,  where  a  deed  of  a  township  excepts  from  its  operation  certain  tracts  therein,  amount- 
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148.  The  clauses  of  a  deed  above  described  are  parts  of  the  premises. 
Next  follows  the  habendum.  The  office  of  the  habendum  is  not  to  grant 
the  estate,  but  only  to  limit  its  certainty,  and  name  the  grantee.  Hence, 
it  is  the  general  rule  that  no  one  can  claim  under  a  conveyance,  unless 
be  is  named  in  the  premises.  To  this  rule,  however,  there  are  some 
exceptions.(l) 

V.  Garfield,  10  Verm.  592  ;  Moss  v.  Sheldon, 


(1)  4  Cruise,  226-V  :  Sumner  v.  Williams, 
8  Mass.  174;  (Wager  v.  Wager,  1  S.  &  R. 
375;)  Powell  v.  Brown,  1  Bai.  100;  Strong 


3  Watts  &  S.  160. 


ing  to  half  the  whole  township ;  it  is  incumbent  on  the  grantee,  claiming  title  to  a  particular 
lot  under  such  deed,  to  show  that  such  lot  is  not  included  in  the  excepted  tracts.  Smith  v. 
Bodfish,  27  Maine,  289. 

Conveyance  of  land,  with  all  the  buildings  thereon  exceptthe  brick  factory.  Held,  neither 
the  land  under  the  factory,  nor  the  water-privilege  appurtenant,  passed  with  the  deed, 
Allen  V.  Scott,  21  Pick,  25. 

A  deed  of  all  the  grantor's  lands  in  a  certain  district,  with  the  reservation  of  so  much,  to 
be  taken  in  any  place  that  he  may  elect,  passes  the  whole,  subject  to  the  right  of  receiving 
back  such  part  upon  making  the  election.     Thruston  v.  Masterson,  9  Dana,  233. 

Conveyance  by  A  and  B,  to  D,  and  reserving  to  A,  B  and  C,  their  heirs  and  assigns,  a 
right  to  hunt,  hawk,  &c.  The  deed  was  signed  by  D.  Held,  though  void  in  relation  to  C, 
as  a  reservaUon,  it  was  valid  as  a  new  grant.    Wickham  v.  Hawker,  7  Mees.  &  W.  63. 

Proprietors  of  common  and  undivided  land  voted  to  convey  to  a  parish  a  parcel  thereof 
on  which  a  meeting-house  had  been  erected,  "  reserving  to  the  inhabitants  of  the  town  the 
privilege  of  occasionally  holding  town  meetings  in  said  meeting-house,"  and  authorized 
a  committee  to  execute  a  deed.  The  committee  executed  a  deed,  which  recited  the  vote, 
but  made  no  reservation  in  the  granting  part  thereof.  Held,  that  the  deed  conveyed  the 
land,  subject  to  the  reservation  in  tlie  vote.  Held,  also,  that  a  person  who  bought  the  meet- 
ing-house of  the  society  had  notice  of  the  reservation,  by  the  record  of  the  deed,  and  took 
the  house  subject  to  the  right  of  the  town  to  hold  meetings  therein  whilst  it  should  stand  on 
the  land  conveyed  by  the  proprietors.     Goff  v.  Rehoboth,  12  Met.  26. 

Where  a  deed  contains  no  reservation  of  the  growing  crop,  such  reservation  cannot  be 
proved  by  parol.     Gibbons  v.  Dillingham,  5  Eng.  9. 

In  a  deed,  there  was  reserved  to  the  grantor,  his  heirs  and  assigns,  who  should  occupy 
the  house  adjoining,  the  right  to  take  water  freely  from  the  well  on  the  premises,  or  from 
any  other  well  which  might  be  sunk  there.  Held,  the  grantee  was  not  bound  to  keep  the 
well  in  repair,  b.ut  might  stop  it  up,  by  building  over  it.     Ballard  v.  Butler,  30  Maine,  94. 

A  granted  his  son  B  a  farm,  in  consideration  of  natural  aSection,  "excepting  and  reserv- 
ing" to  his  three  daughters,  C,  D,  and  B,  the  right  of  being  upon  the  farm  and  being  sup- 
ported from  it  so  long  as  they  remained  single.  Held,  there  was  in  the  deed  neither  a  legal 
exception  nor  reservation ;  but,  as  B  had  accepted  the  gift,  he  and  his  descendants  were 
estopped  to  deny  its  conditions,  and  the  three  daughters  were  entitled  to  a  support  from  the 
farm,  or  its  proceeds,  if  it  was  sold.     Maynard  v.  Maynard,  4  Edw.  Ch.  711. 

Reservation  of  "  one  square  acre,  containing  my  family  burial  ground."  Before  delivery 
of  the  deed,  the  lot  reserved  was  staked  out  at  the  request  of  the  grantee  Held,  in  an 
action  of  trespass  for  an  injury  to  a  tree  within  the  limits  so  fixed,  that  the  boundaries  so 
fixed  by  the  parties  must  govern,  notwithstanding  the  rule,  that  a  deed  must  be  taken  most 
strongly  against  the  grantor,  yielded  to  this  parol  establishment  of  the  boundaries.  [Ward- 
law,  J.,  dissenting.]     Altman  v.  MoBride,  4  Strobh.  208. 

The  plaintiff,  being  the  uncle  and  step-father  of  the  defendafits,  who  resided  in  his  family, 
executed  and  delivered  to  them,  without  consideration,  a  quit-claim  deed  of  his  real  estate, 
containing  the  following  clause  immediately  after  the  description  of  the  premises:  "  reserving 
to  myself  the  use  and  improvement  of  said  property  during  my  natural  life;  also  to  dispose 
of  any  part  thereof;  should  it  be  necessary  for  my  support."  A  deed  was  executed  by  the 
plaintiff,  under  a  belief  that  such  reservation  was  legal,  and  effectual  to  enable  him  to  sell 
euch  part  of  the  property  as  should  be  necessary  for  his  support.  On  a  bill  in  chancery  to 
have  this  conveyance  set  aside,  on  the  ground  of  a  mistake  of  the  plaintiff  as  to  its  legal 
effect,  without  showing  that  he  needed  the  avails  of  the  property,  or  any  part  of  it,  for  his 
support ;  held,  until  the  exigency  contemplated  by  the  reservation  had  happened,  the  appli- 
cation for  relief  was  premature;  and,  therefore,  the  bill  was  dismissed.  Coley  v.  Coley,  19 
Conn.  114. 

In  Connecticut,  a  reservation,  in  a,  deed  of  land,  of  the  use  and  improvement  of  the 
property  conveyed,  during, the  grantor's  life,  is  valid  and  effectual.  lb. 

A  devise  to  the  heirs  male  of  the  testator,  reserving  a  living  to  himself  and  his  wife  for 
lives,  is  a  devise  of  the  legal  title  to  these  heirs ;  and  the  reservation  is  in  the  nature  of  a 
charge  payable  out  of  the  land,     Hamilton  v.  The  Overseers,  2  Jones,  147, 
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149.  K  no  grantee  is  named  in  the  premises,  one  named  in  the  ha- 
bendum may  take.  So,  where  other  parts  of  the  deed  indicate  such 
intention,  a  fee  may  pass,  though,there  are  no  words  of  grant  in  the 
preraises.(l) 

150.  A  remainder,  or  a  use,  may  be  limited  in  the  habendum  to  one 
not  named  in  the  premises.(2) 

151.  A,  by  indenture  with  B  and  C,  bargained,  sold  and  enfeoffed  to 
B,  to  hold  to  the  said  B  and  C,  their  heirs,  &c.,  to  the  use  of  them,  their 
heirs,  &c.  Held,  while  the  feoffment  was  good  to  B  only,  the  use  was 
executed  in  C  also,  from  the  seizin  of  B.(3) 

152.  A  deed  contained  the  name  of  the  person  who  paid  the  pur- 
chase-money, and  with  whom  the  covenants  were  made,  but  not  the 
name  of  any  grantee.  The  habendum  was  to  the  grantor  in  fee.  The 
covenantee  entered,  occupied  several  years,  and  conveyed  away  the' 
•land.  In  a  writ  of  right  against  his  grantee,  brought  by  the  original 
grantor,  held,  the  first  deed  passed  nothing,  and  could  not  qualify  the 
covenantee's  possession ;  the  character  of  which,  therefore,  was  purely 
a  question  for  the  jury.(4)     (See  sec.  155.) 

153.  The  thing  granted,  as  well  as  the  grantee,  must  be  named  in 
the  premises.  It  is  not  sufficient  that  it  be  contained  in  the  habendum. 
Thus,  the  grant  of  one  manor,  habendum,  "  together  with  another." 
passes  only  the  former.  But  if  a  thing  is  included  in  the  premises, 
though  differently  named  in  the  habendum,  it  still  passes.(5) 

154.  The  distinction  upon  the  subject  is,  that,  though  the  habendum 
may  enlarge  the  estate,  it  can  never  extend  the  subject  matter.  Thus,  if 
the  premises  convey  merely  a  piece  of  land,  and  the  habendum  speaks 
of  "  the  premises  with  all  their  appurtenances,"  a  right  to  the  use  of 
water,  conducted  artificially  upon  the  land  from  other  land  of  the 
grantor,  does  not  pass.(6)(a) 

155.  If  the  habendum  is  repugnant  to  the  premises,  it  is  void.  The 
grantor  is  not  allowed  to  retract  what  he  has  once  granted.  Thus,  if 
the  premises  convey  to  A,  and  the  habendum  the  same  estate  to  B,  A 
takes  the  whole.  So,  if  the  grant  is  made  to  A  and  his  heirs,  habendum 
to  A  for  life,  A  takes  the  fee.  So  a  grant  to  A  and  B,  habendum  to  A 
for  life,  remainder  to  B  for  life,  makes  A  and  B  joint  tenants  for  life. 
And  where  the  habendum  of  a  bargain  afid  sale  is  to  the  grantor,  it  shall 
be  rejected,  and  the  use  enure  to  the  grantee.(&)  So  where  the  premises 
give  an  immediate,  and  the  habendum  a  future  estate,  the  latter  shall 
not  defeat  the  grant,  as  being  in  futiiro.{7){c) 

(1)  Big.  Dig.  211;  Stearns  v.   Godfrey,   4 
Shepl.  158  ;  4  Dev.  &  B.  433. 

(2)  Co.  Lit.  21  a,  7  a,  n.  3  ;  Touch.  75:  4 
Dev.  &B.  433. 

(3)  Sammes'  case,  13  Rep.  55. 

(4)  Paul  V.  Moody,  1  Greenl.  455. 

(5)  4  Cruise,  227  ;  Plow.  157. 


(6)  Manning  v.  Smith,  6  Conn.  289. 

(7)  Co.  Lit.  299  a;  8  Rep.  56  b;  Plow. 
153  ;  Bend  v.  Susquehanna,  &o.,  6  Har.  &  J. 
132 ;  Goodtitle  v.  Gibbs,  5  B.  &  C.  709  ;  Hof- 
ner  v.  Irwin,"  4  Dev.  &  B.  433 ;  Budd  v. 
Broolse,  3  Gill.  198. 


(a)  So  covenants  cannot  enlarge  the  premises,  but  may  aid  in  their  construction,  if  doubtful. 
Mills  T.  Catlin,  22  Verm.  98. 

Quit-claim  deed  from  A  to  B,  "  to  have  and  to  hold  the  afore-mentioned  premises  to  B, 
his  heirs,  &o.,  so  that  neither  I,  &c.,  shall  or  will,  Ac,  have,  &o.,  any  right  or  title  to  the 
aforesaid  premises."  Held,  a  covenant  of  warranty  or  quiet  enjoyment  against  all  claiming 
under  or  from  A.     Newcombe  v.  Presbrey,  8  Met.  406.  ^ 

(6)  See  see.  152.  , ' 

(c)  Deed  to  A,  a  daughter,  and  the  heirs  of  her  body  begotten  and  to  be,  &c.,  who  shall 
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156.  But  where  a  conveyance  cannot  take  effect  according  to  the 
premises,  but  may  take  effect  according  to  the  habendum)  it  shall  ope- 
rate in  the  latter  mode.  Thus,  in  England,  where  a  freehold  does  not 
pass  without  livery,  if  A,  by  indenture,  covenant,  grant,  demise,  and 
to  farm  let  lands  to  B  and  his  heirs,  habendum  to  him  for  99  years,  and 
livery  be  made  ;  an  estate  for  years,  and  not  at  will,  passes  by  the  de- 
livery of  the  deed,  such  being  the  apparent  intent  of  the  parties.(l) 

157.  In  many  cases,  the  habendum  may  abridge,  enlarge,  or  qualify 
the  premises.  Instances  of  this  kind  have  been  referred  to  in  treating 
of  Uses,  &c.,  (Vol.  I.,  ch.  21,  sec.  13,)  and  of  the  words  necessary  to 
create  estates  (Yol.  I.,  ch.  56.)(a) 

158.  So,  where  the  premises  contain  no  words  of  limitation,  and 
would  therefore  pass  a  life  estate,  but  an  estate  for  years  is  given  in  the 
habendum;  the  latter  limitation  takes  effect.  So  a  grant  to  A  and  his 
heirs,  habendum  to  him  and  his  heirs  for  three  lives,  creates  an  estate 
for  three  lives.  So  a  lease  to  A  and  B,  habendum  one  moiety  to  A,  the 
other  to  B,  makes  them  tenants  in  common,  though  by  the  premises 
they  would  be  joint  tenants  (in  England.)  So  a  grant  to  A  for  life, 
habendum  to  him  and  his  heirs,  passes  the  fee.(2) 

159.  A  warranty  "  to  A  and  his  heirs  forever,"  may  be  limited,  by 
the  habendum,  to  an  estate  tail.(3)  • 

160.  A  deed,  made  to  three  grantees,  recites  a  devise  to  one  of  them 
during  widowhood,  and  the  remainder  in  fee  to  the  others,  and  declares 
its  object  to  be,  to  effect  the  intent  of  the  testator.  The  deed  then 
grants  the  land  to  the  three  persons  in  fee,  "  habendum  to  them,  their 
heirs  and  assigns,  in  the  manner  mentioned  in  said  will."  ■  Held,  the 
habendum  was  consistent  with,  and  should  control,  the  premises.(4) 

161.  The  words  contained  in  the  premises  of  a  deed  are  called  words 
of  purchase  ;  those  in  the  habendum,  words  of  limitation.  The  former 
vest  an  estate  in  the  grantee  by  their  own  operation  ;  the  latter  take 
effect  only  by  their  referSnce  to  and  connection  with  another  clause  of 
the  deed.  (5) 


(1)  Baldwin's  case,  2  Rep.  23. 

(2)  Edward,  &c.  case,  8  Rep.  154  b,  155  a  ; 
1  RoUe'a  Abr.  68;  Pilsworth  v,  Pyet,  T. 
Jones,  4;   Co.  Lit.  183  b,  190  b,  299  a. 


(3)  Co.  Lit.  21  a,  n.  1. 

(4)  Jaekaou  v.  Ireland,  3  "Wend. 

(5)  4  Cruise,  229;  Pearne,  108. 


survive  her,  to  be  equally  divided  among  them  ;  habendvm  to  A  for  life,  afterwards  to  her 
issue,  aa  above  described  and  conditioned,  to  the  only  proper  use  of  A  and  her  issue,  as 
aforesaid,  their  and  each  of  their  heirs  and  assigns,  in  the  proportion  and  manner  aforesaid, 
forever.  Held,  A  took  an  estate  for  life,  remainder  in  fee  to  her  children.  Moss  v.  Sheldon, 
3  Watts  A  S.  160. 

The  owner  of  adjoining  lota  of  land,  from  one  of  which  a  drain  was  constructed  through 
the  other,  sold  and  conveyed  the  former  by  a  deed  in  which  the  habendum  was  :  "  To  have 
and  to  hold  the  afore-granted  premises,  with  the  privileges  and  appurtenances  thereto  be- 
longing at  the  time  of  the  purchase  thereof  by  the  aaid  T  and  F :"  at  which  time  the  drain 
had  not  been  constructed.  In  an  action  of  trespass  by  the  grantor  against  the  grantee,  for 
entering  upon  the  land  of  the  plaintiff,  for  the  purpose  of  making  necessary  repairs  upon 
the  drain ;  held,  as  the  Tmbendiim  contained-no  negative  or  other  terms  restricting  the  legal 
effect  of  the  grant,  the  deed  conveyed  whatever  was  necesaary  to  the  beneficial  enjoyment 
of  the  estate  granted,  which  it  was  in  the  power  of  the  grantor  to  convey ;  and,  as  the 
plaintiff  then  owned  the  land  through  which  the  drain  passed,  and  had  power  to  convey  the 
right  to  use  the  same,  such  right  passed  by  the  deed,  if  it  was  necessary  to  the  beneficial 
enjoyment  of  the  estate  granted.     Thayer  v.  Payne,  2  Cuah.  327. 

(a)  Devise  of  freehold,  leasehold  and  copyhold  to  A,  B  and  0,  tenendum,  the  freehold  and 
leasehold  in  trust  for  A.  Held,  the  copyhold  descended  to  heirs.  Stubbs  v.  Sargon,  2 
Keen,  255. 
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162.  Sometimes  the  same  words  may  operate  both  by  way  of  pur- 
chase and  of  limitation.  Thus,  the  conveyance  of  a  remainder  to  the 
right  heirs  of  A  passes  a  fee  to  such  heirs,  without  the  addition,  and 
their  heirs.  So  a  limitation,  to  the  heirs  male  of  the  body  of  A,  gives 
an  estate  to  the  eldest  son  of  A  by  purchase,  and  to  his  male  issue  by 
descent.  (1) 


CHAPTER   LXXXV. 

TITLE  BT  DEED.    CONDITION  AND  "WARRANTT. 


1.  Coadition,  words  which  create — condition, 
covenant,  and  limitation. 

11.  Warranty,  doctrinea  of,  obsolete. 

12.  Express  or  imphed. 

13.  Heirs,  whether  bound  by. 

14.  Circumstances  necessary  to. 

15.  History  of  warranty.  • 


16.  Exchange. 

17.  Partition. 

18.  Lineal  warranty. 

21.  Amount  recovered  upon. 

22.  Collateral  warranty;  and  statutes    re- 

lating to. 
30.  Warranty  in  the  United  States. 


1.  The  clause  in  a  deed,  which  usually  succeeds  those  referred  to  in 
the  last  chapter,  is  the  condition.  The  general  subject  of  estates  on  cm- 
dition  was  considered  in  the  former  volume,  as  also  the  most  usual  and 
important  inodiflcation  of  such  estates,  viz.  a  mortgage.  But  little, 
therefore,  remains  to  be  said  as  to  the  construction  of  the  condition  in 
a  deed. 

2.  Apt  words  are  necessary  to  create  a  condition  in  a  deed,  which 
might  not  be  requisite  in  a  devise.  It  may  Jpe  created  by  the  phrase 
on  condition,  provided,  or  so  that.  The  words  ■^it  happen  do  not  make  a 
condition,  unless  fpllowed  by  a  clause  of  re-entry.  Thus,  where  A 
grants  lands  to  B  in  fee,  and  if  or  if  it  happen  that  B  do  not  pay  A  £10 
at  Easter,  this  is  no  condition.  Otherwise,  if  a  right  of  re-entry  is 
added. (2)     (See  Vol.  I,  Condition.) 

3.  The  words  so  that,  and  on  condition,  may  sometimes  operate  as  a 
qualification  or  limitation,  and  sometimes  as  a  covenant.  When  inserted 
among  the  covenants  in  a  deed,  in  order  to  operate  as  a  condition,  the 
clause  containing  such  words  must  stand  by  itself,  independent  of  any 
other :  it  must  be  compulsory  upon  the  grantee,  &c.,  and  come  on  the 
part,  and  by  the  words  of  the  grantor,  &c.,and  be  applied  to  the  estate, 
and  to  some  other  matter.(3) 

4.  Thus,  if  a  conveyance  contains  this  clause,  after  the  habendum  and 
reservation  of  rent,  and  among  the  covenants,  "  provided  the  grantee 
re-grant,  &c.,  for  the  life  of  the  grantor ;"  this  is  a  good  condition.(4:) 

5.  The  same  clause  may  contain  both  a  condition  and  covenant ;  as, 
"provided  always,  and  the  feoffee  doth  covenant,"  &c.     But  if  the 


(1)  Co.  Lit.  10  a. 

(2)  Lit.  329-30-1  ;  Touch.  122.  (See 
Watchman  v.  Crook,  5  Gill  &  J.  239 ;  Gray 
V.  Blanchard,  8  Pick.  284;  Jackson  v.  Allen, 
3  Cow.  220;  Cook  n.  Trimble,  9  Watts,  16; 


Michigan,    &o.    v.  Hastings,   1   Dougl.  225 ; 
V.  Hammond,  lb.  527. 

(3)  4  Cruise,  292  ;  Touch.  122. 

(4)  lb. 
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clause  depend  upon  another  clause ;  or  if  it  is  the  language  of  the  gran- 
tee to  obligate  the  grantor ;  it  is  a  covenant  only. 

6.  In  a  lease  from  A  to  B,  B  covenants  to  scour  the  ditches,  provided 
A  shall  carry  away  the  earth.  This  is  a  covenant  on  the  part  of  A. 
So  where  B  covenants  to  repair,  provided  A  find  the  timber.(l) 

7.  Deed,  "  in  consideration  of  $160,  and  a  comfortable  living  to  be 
given  to  the  grantor,  &c.,  for  their  lives,  by  the  grantee."  Held,  no 
condition.(2) 

7  a.  A  lease  contained  numerous  covenants  on  the  part  of  the  lessees 
for  payment  of  rent,  &c.,  with  a  proviso  for  re-entry  on  breach  of  any 
one  of  them ;  and  also  a  proviso,  that  if  the  lessees  should  give  notice 
to  quit  eighteen  calendar  months  before  the  end  of  the  eighth  year,  then, 
and  in  such  case,  all  arrears  of  rent  being  paid,  and  all  the  covenants 
and  agreements  on  the  part  of  the  lessees  having  been  observed  and 
performed,  the  lease,  and  every  clause  or  thing  therein  contained, 
should,  at  the  expiration  of  the  eighth  year,  be  utterly  void,  but  never- 
theless without  prejudice  to  any  claim  or  remedy  which  any  of  the 
parties  might  then  be  entitled  to  for  breach  of  any  of  the  covenants. 
Held,  that  performance  of  all  the  covenants  by  the  lessees  was  a  con- 
dition precedent  to  their  right  to  determine  the  lease.(3) 

8.  It  is  said,  a  clause  applied  to  some  other  thing,  and  not  to  the 
thing  granted,  is  no  condition ;  as  where  rent  is  reserved  at  'B,  provided 
that  in  a  certain  event  it  shall  be  paid  at  C  ;  or  a  lease  is  made  without 
impeachment  of  waste,  provided  that  the  lessee  shall  not  pull  down  the 
houses ;  or  a  lease  reserving  rent,  provided  the  lessor  shall  not  dis- 
train. This  last  is  said  to  be  a  good  condition,  but  not  annexed  to  the 
estate,  (-l:) 

9.  The  word  if  may  create  a  limitation  as  well  as  a  condition ;  as  in 
case  of  a  lease  for  years,  "  if  A  shall  live  so  long."(5) 

10.  A  condition  may  be  created  in  a  lease  for  years,  without  formal 
and  technical  words,  provided  the  intention  appears;  as,  for  instance, 
by  the  words  of  the  lessee,  as  well  as  those  of  the  lessor.  Thus,  where 
a  lessee  covenants  that,  if  he  alienate,  the  lessor  may  re-enter  ;  it  seems, 
the  lessor  may  treat  this  as  a  condition,  but  not  as  a  covenant  also.(6) 

11.  Tiie  next,  and  a  very  important  clause  in  a  deed,  is  that  contaia- 
'  ing  the  warranty  and  covenants.     This  clause,  it  is  to  be  observed,  is 

found  only  in  deeds  of  grant,  or  bargain  and  sale,  or,  as  they  are  often 
termed  in  the  United  States,  warranty  deeds ;  not  in  those  of  mere  re- 
lease or  quit-claim.  It  is  said,  the  learning  of  warranties  abounds  in  the 
old  books,  and  is  -distinguished  for  its  abstruseness  and  subtile  distinc- 
tions. Lord  Coke  declared  it  to  be  "  one  of  the  most  curious  and  cun- 
ning learnings  of  the  law."  But  it  has  now  become,  even  in  England, 
a  matter  of  speculation  rather  than  of  use  ;  and  Chancellor  Kent  pre- 
sumes that  the  remedy  never  had  any  existence  in  any  part  of  the 
United  States,  but  has  been  superseded  by  personal  covenants.{7) 


(1)  lb. ;  Co.  Lit.  203  b. 

(2)  Cook  V.  Trimble,  9  Watts,  15. 

(3)  Priar  v.  Grey,  5  Eng.  Law  and  Eq.  480. 
(i)  4  Cruise,  293. 


(5)  Co.  Lit.  204  a,  214  b;  Touch.  123. 

(6)  lb. 

(t)  4  Kent,  470 ;  Piatt  v.  Oliver,  3  MoL.  27. 


880 


TITLE  BY  DEED. 


[CHAP.  LXXXT.' 


12.  A  warranty  is  either  express,  in  deed,  or  implied,  in  law.  The 
former  can  be  created  by  no  other  word  than  warrant.{l){a) 

13.  A  warranty  neither  binds,  nor  can  be  taken  advantage  of  by 
heirs,  unless  the  word  heirs  is  used,  or  some  other  of  the  same  meaning. 
Nor  does  a  lineal  or  collateral  warranty  bind  an  heir,  who  takes  as  a 
purchaser.{2) 

14.  The  following  circumstances  are  requisite  to  a  valid  warranty : 
1.  The  warrantor  must  be  under  no  incapacity  or  disability.  Thus, 
though  the  feoffment  of  an  infant  is  only  voidable,  his  accompanying 
warranty  is  void.  2.  The  warranty  must  be  by  deed  ;  if  by  will,  it  is 
void.  3.  It  must  rest  upon  some  estate  in  the  warrantee ;  for  if  no 
estate,  or  one  that'  is  not  good,  passes  by  the  deed,  the  warranty  is 
void.  4.  Such  estate  must  be  freehold.  A  warranty  in  a  lease  for 
years  is  void  as  such,  though  it  may  be  good  as  a  covenant.  5.  The 
estate,  to  be  barred  by  a  warranty,  must  be  divested  and  turned  to  a 
right,  before  or  at  the  time  when  the  warranty  is  made  ;  and  the  person 
on  whom  the  warranty  descends,  must  then  have  only  a  right  to  the 
land.  6.  An  heir  shall  not  be  bound,  unless  the  ancestor  was  also 
bound.  7.  The  former  must  claim  in  the  same  right  with  the  latter, 
and  also  be  of  age  when  the  warranty  falls  upon  him. (3) 

15.  By  the  feudal  law,  every  feoffment  implied  a  warranty,  which 
bound  the  lord  to  recompense  the  tenant,  when  evicted  from  his  feud, 
with  another  of  equal  value.  By  a  Statute  4  Edward  I,  de  Bigamis,  the 
words  dedi  et  concessi,  in  a  deed,  created  an  implied  warranty,  which 
bound  the  donor  and  his  heirs,  if  a  tenure  was  created  between  him  and 
the  donee ;  or  the  donor  alone,  if  the  donee  was  to  hold  of  some  other 
party  than  the  donor.  After  the  Statute  quia  emptores,  by  which  tenure 
was  to  be  always  of  the  chief  lord,  and  not  of  the  immediate  donor, 
the  latter  construction  became  the  universal  one,  in  conveyances  of  the 
fee-simple.  But  where  the  owner  in  fee  conveys  a  less  estate  than  his 
own,  as  in  tail  or  for  life,  the  implied  warranty  binds  his  heirs,  because 
he  retains  the  reversion,  and  the  tenure  is  of  him.  Otherwise, ,  where 
he  limits  a  remainder  in  fee ;  in  which  case  the  donor  alone  is  boand.(4)(6) 

16.  The  mode  of  conveyance  called  a7i  exchange  has  been  already 
noticed,  (ch.  81.)  The  word  exchange,  {escambium,)  implies  both  a  con- 
dition of  re-entry,  and  a  warranty.  If  one  party  is  evicted  from  the 
land  conveyed  to  him,  he  may  either  re-enter  upon  his  own  land,  or  re- 
cover upon  the  warranty.  But,  in  the  latter  case,  the  recompense  shall 
be  confined  to  the  land  given,  in  exchange  by  the  warrantee ;  and  only 
he  or  his  heirs,  not  an  assignee,  shall  have  a  remedy  against  the  war- 
rantor. On  the  'Other  hand,  the  special  character,  of  this  warranty 
enables  the  party  evicted  to  recover  the  whole,  land  conveyed  by  him, 
though  evicted  from  only  a  part  of  that  which  he  received,  or  from  a 

(1)  Co.  Lit.  365  a,  366  a,  384  a;  Stout  v.  (3)  Touch.  186  ;  Co.  Lit.  36'7  b,  386  a  |  2 
Jackson,  2  Rand.  142.  Eand.  142. 

(2)  lb.  383  b,  47  a,  385  ;  Oliver  v.  Piatt,  3  (4)  4  Cruise,  295  :  Co.  Lit.  2U,  384  a ;  2 
How.  333.  Inst.  275. 


(a)  But,  in  a  deed  of  general  warranty,  it  is  not  necessary  to  use  tlie  word  ''  warrant,"  if  other 
words  of  equal  import  are  used.    Kirkendall  v.  Mitchell,  3  McLean,  144. 

(6)  As  to  the  origin  of  the  doctrine  of  warranty,  and  its  analogy  to  certain  rules  of  the 
civil  law,  see  Co.  Lit.  365,  n.  1. 
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part  of  the  estate  in  the  latter — as,  for  instance,  from  a  life-estate,  parcel 
of  the  fee.(l) 

17.  By  the  English  law,  a  deed  of  partition  between  parceners  has  a 
similar  implied  condition  and  warranty  annexed  to  it,  by  virtue  of 
which  either  party,  being  impleaded,  may  vouch  the  other ;  and,  if 
evicted,  either  from  a  part  of  the  land,  or  a  part  of  the  estate'  in  the 
land,  may  avoid  the  partition  as  to  a  moiety  of  what  is  left.  In  a  late 
case  in  Pennsylvania,  it  was  held,  that  the  implied  warranty  connected 
with  partition  applies  only  to  parceners,  not  to  tenants  in  common. 
The  former  take  by  law,  and  were  at  common  law  compellable  to  make 
partition ;  neither  of  which  is  true  of  the  latter,  who  are  therefore  left 
to  provide  for  their  security  by  special  stipulations.  The  Statute  of 
Henry  VIII,  which  extends  to  the  latter  the  right  of  having  partition, 
confines  the  warranty  to  partition  by  legal  process  ;  if  it  creates  a  war- 
ranty even  in  such  a  case.  It  was  further  held  to  be  doubtful,  whether 
the  warranty  in  question  constitutes  a  personal  covenant;  and  that  the 
general,  implied  warranty,  if  any,  is  controlled  by  an  express  and 
limited  one. (2)  So,  in  Vermont,  if  tenants  in  common  make  partition 
by  quit-claim  deeds,  and  the  title  to  a  portion  of  the  land  fails ;  the  loss 
falls  on  the  one  to  whom  this  portion  was  allotted. (a) 

18.  Warranty,  with  respect  to  the  liability  of  heirs,  is  either  lineal  or 
collateral.  The  former  is  where  the  heir  does  or  might  derive  his  title 
from  or  through  the  party  warranting.  Thus,  the  warranty  for  himself 
and  his  heirs,  of  a  grantor  in  fee,  descends  upon  his  son,  and  is  there- 
fore a  lineal  warranty.  So,  where  a  father,  or  an  eldest  son  in  his 
father's  lifetime,  released  to  a  disseisor  with  warranty  ;  this  is  lineal  to 
a  younger  son.(3)(6) 


(1)  Bustard's  case,  4  Rep   121  ;  Co.  Lit. 
113  b  ;   2  Rand.  145-6;  1  Pirt.  Dig.  211. 
.(2)  Co.    Lit.   173  b;   Weiser  v.  Weiaer,   5 


"Watts,  2T9;  Beardsley  «.  Knight,  10  Verm. 
185. 
(3)  4  Cruise,  29T  ;  Lit.  707. 


.  (a)  Two  tenants  in  common  make  partition  of  their  lands,  and  execute  to  each  other  re- 
leases in  fee.  One  of  them  had  only  a  life  estate,  but  after  tlie  division  the  fee  descends 
to  him,  and  he  subsequently  sells  and  conveys  in  fee  the  part  allotted  to  him.  This,  it  seems, 
oonfirius  the  partition,  so  he  cannot  claim  any  interest  in  the  part  allotted  to  his  co-tenant. 
Baker  v.  Lorillard,  4  Comst.  257. 

A  purchaser  at  a  sale,  made  under  an  order  in  proceedings  for  partition,  cannot  avoid  pay- 
ment of  the  purchase-money,  on  the  ground  of  failure  of  title.  Such  sales  are  at  the  risk 
of  the  purchaser.     Owsley  v.  Smith,  14  Mis.  153. 

In  Tennessee  it  is  held,  that  in  partition  there  is  an  implied  warranty  between  the  parties, 
by  which  tliey  have  the  mutual  right,  in  case  of  an  eviction  by  paramount  title,  to  have 
compensation  from  each  otlier ;  and  this  right  exists  in  favor  of  one  of  the  parties,  against 
the  alienee  of  another,  but  not  in  favor  of  an  alienee  against  one  of  the  parties.  The 
remedy  is  by  bill  in  equity,  either  by  setting  aside  the  partition  as  founded  in  mistake,  if  it 
can  be  done  without  injustice;  and,  if  not,  then  by  a  decree  of  pecuniary  contribution. 
Sawyers  v.  Gators,  8  Humph,  256. 

Where,  by  a  partition  deed  of  land  between  A  and  B,  a  ferry  was  assigned  to  A,  and  it 
was  agreed  therein  that  B  should  have  the  right  to  pass  the  ferry,  toll  free,  during  his  life ; 
and  this  partition  was  confirmed  by  a  decree  of  a  court  of  equity;  held,  this  agreement  was 
not  a  covenant  real,  which  would  run  with  the  ferry,  and  bind  an  assignee  of  the  ferry;  and 
that  an  action  on  the  case  was  not  the  proper  remedy  for  its  violation.  'Morse  v.  Garner,  1 
Strobhart,  514. 

(6)  A  mnn  cannot  bind  his  heirs  to  pay  money,  unless  he  himself  was  bound  to  pay  it. 
Piatt  V.  Oliver,  3  McLean,  27. 

So,  the  heir  is  never  bound  by  a  warranty,  unless  the  ancestor  was  bound  by  it.    lb. 

So,  a  warranty  of  the  ancestor  does  not  bind  the  heir,  where  the  right  does  not  vest  be- 
fore the  fall  of  the  warranty.     lb. 
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19.  A  lineal  warranty  precludes  or  estops  the  warrantor  and  his  heirs 
from  ever  afterwards  claiming  title  to  the  land.  To  any  such  claim  the 
warranty  is  a  perfect  defence  or  rebutter.(l)     (See  Estoppel.) 

20.  Another  effect  of  a  lineal  warranty  is,  that  if  the  grantee  is  sued 
for  the  land  by  an  adverse  claimant,  he  may  vouch,  or  call  in  the  grantor 
to  defend ;  and,  if  the  tenant  defend,  to  give  the  grantee  other  lands  of 
equal  value.  Or  a  purchaser  may  at  any  time  bring  a  writ  of  warran- 
tia  charts  against  the  warrantor,  by  which,  from  the  time  it  is  issued,  all 
other  lands  of  the  defendant  will  be  bound  and  charged ;  or  against 
his  heirs,  and  then  only  such  lands,  or  to  such  amount,  as  descended 
from  the  grantor,  are  bound.  These  are  called  assets.  To  constitute 
assets,  the  property  must  be  land  or  its  profits,  not  a  mere  personal  in- 
heritance ;  the  lands  must  be  of  equal  value  at  least,  at  the  time  of 
descent ;  they  must  be  held  in  fee  simple,  descend  to  the  party  as  heir 
of  the  warrantor,  and  be  owned  in  actual  estate  or  interest,  not  in  use, 
right  of  entry,  or  of  action. (2)(a) 

21.  Recovery  upon  a  warranty  was  of  the  value  of  the  land  at  the 
time  the  warranty  was  made,  without  regard  to  increased  value  at  the 
time  of  eviction,  by  the  discovery  of  mines,  buildings,  &c.  But  the 
lands  recovered  where  valued  as  at  the  time  of  recovery. (3) 

22.  A  collateral  warranty,  is  where  the  heir  neither  does  nor  could 
derive  his  title  to  the  land  from  the  warrantor ;  and  yet  is  both  debar- 
red from  claiming  title,  and  bound  to  recompense  in  case  of  eviction. 
It  has  been  said  that,  at  common  law,  no  distinction  was  known  but  in 
speculation  between  lineal  and  collateral  warranty  ;  but  the  warranty 
of  the  ancestor,  descending  on  the  heir,  whether  the  one  or  the  other, 
equally  bound. (4)     (See  infra,  ch.  86,  sec.  48,  n.) 

23.  It  is  remarked  by  Judge  Story,(5)  that  "  the  doctrine  of  col- 
lateral warranty  is  one  of  the  most  unjust,  oppressive,  and  indefensible 
in  the  whole  range  of  the  common  law." 

24.  The  nature  of  collateral  warranty  is  best  explained  by  an  exam- 
ple. If  A  purchase  lands,  and  B,  his  father,  disseize  him,  convey  with 
warranty,  and  die ;  this  is  a  collateral  warranty  :  because  A  does  not 
derive  title  to  the  land  from  B,  though  the  warranty  descends.  And 
yet  A  is  bound  by  the  warranty.(6) 

25.  It  is  said,  a  collateral  warranty  was  binding  on  the  heir  on  whom 
it  descended,  on  the  legal  presumption  that  the  ancestor  would  not 
disinherit  him  without  making  him  compensation. (7) 

26.  By  statute  of  Gloucester,  (6  Edw.  I,  c.  1,)  vfhere  tenant  by  the 


(1)  4  Cruise,  297  ;  Fitzh.  K  B.  134 ;  Buck- 
hurst's  case,  1  Rep.  1. 

(2)  Co.  Lit.  374  b ;  Austin  v.  Gage,  9  Mass. 
395  ;  Prop'rs,  &o.  v.  Bullard,  2  Met.  365. 

(3)  Tin.  Abr. Toucher,  T.  6;  2  Rand.  143, 
145. 


(4)  Bole  V.  Horton,  Vaugh.  E.  366,  375; 
Den^.  Crawford,  3  Halst.  106,  115. 

(5)  Sisson  V.  Seabury,  1  Sunan.  262. 

(6)  Lit.  704-5. 

(7)  Urquhart  v.  Clarke,  2  Rand.  559. 


(a)  In  an  action  upon  a  writ  of  entry,  the  defendants  vouched  in  their  immediate  warrantors, 
who  appeared  and  defended.  The  defendants  then  called  the  original  warrantor  as  a  wit- 
ness, and  one  of  the  immediate  warrantors  executed  a  release  to  him  of  his  hability  upon  his 
warranty.  Held,  the  covenant  running  with  the  land  could  only  be  discharged  by  the 
tenant,  and  consequently  the  release  to  the  original  warrantor  did  not  render  him  a  compe- 
tent witness.     Crocker  v.  Jewell,  29  Maine,  527. 

Held,  further,  that  the  acts  of  the  tenants,  in  vouching  in  their  immediate  warrantors, 
did  not  impair  their  claim  against  the  original  warrantor  upon  the  covenant.    lb. 
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curtesy  conveys  in  fee,  the  heir  is  barred  to  the  extent  of  assets  da- 
Bcended,  but  no  further.(l)(a) 

27.  By  statute  11  Hen.  VII,  c.  20,  the  warranty  of  a  widow,  who 
conveys  her  dower  estate,  or  an  estate  tail  derived  from  her  husband, 
or  any  of  his  ancestors,  is  void. 

28.  By  statute  4  Anne,  c.  16,  sec.  21,  the  warranty  of  tenant  for  life 
is  void  against  the  reversioner,  &c.,  and  a  collateral  warranty,  by  one 
who  has  no  inheri  ance  in  possession,  is  void  against  his  heir.  This 
act  is  re-enacted  in  North  Carolina.  It  was  also  re-enacted  in  New 
York  in  1788,  and  adopted  in  Rhode  Island  as  early  as  1749.(2) 

29.  A  warranty  ceases  with  the  estate  to  which  it  is  annexed ;  as, 
for  instance,  with  the  termination  of  an  estate  tail.  So  it  may  be  dis- 
charged by  a  release,  from  the  warrantee  or  the  holder  of  the  land,  of 
all  warranties,  all  covenants  real,  or  all  demands.(8) 

80.  It  has  already  been  remarked,  that  the  common  law  doctrines  of 
warranty  are  no  longer  in  practical  force,  either  in  England  or  in  the 
United  Slates.(Z)) 

31.  In  New  York,  both  lineal  and  collateral  warranties  are  abolished, 
with  all  their  incidents.  But  heirs,  who  take  an  interest  by  descent, 
are  liable  upon  the  covenants  of  warranty  of  their  ancestor,  to  the  ex- 
tent of  their  interests.  In  Massachusetts,  a  warranty  has  no  other  oper- 
ation than  as  a  covenant.  In  Connecticut,  a  collateral  warranty  by  one 
having  no  inheritance  is  void  against  his  heirs.  So  it  has  been  held  in 
Virginia,  that  where  a  husband  conveys  land  of  the  wife,  with  warranty 
against  himself  and  his  heirs,  his  children  claiming  under  the  mother 
are  not  bound.(4) 

32.  In  New  Jersey  it  has  been  contended  that,  although  the  personal 
action  of  covenant  lies  upon  the  other  modern  covenants  in  a  deed,  yet 
that  of  general  warranty  stands  upon  the  same  ground  as  the  ancient 
warranty,  and  that  the  only  remedy  for  a  breach  thereof  is  the 
voucher  warrantia  chartce,  (see  sec.  20.)  But  it  was  decided  that,  even 
by  the  ancient  English  law,  an  action  of  covenant  would  lie  where 
the  party  might,  at  his  election,  have  the  other  remedies ;  and  the  rea- 
son why  the  former  remedy  was  rarely  resorted  to  was,  that  the  others 
furnished  a  more  immediate  and  perfect  satisfaction.  In  Massachusetts, 
Parsons,  Ch.  J.,  took  the  same  view  of  the  subject.(5) 

33.  But  in  Virginia,  Green,  J.,  says,  there  is  no  case  in  England 
where  any  personal  remedy  has  been  allowed  upon  a  mere  real  war- 
ranty.(c)     He  was  further  of  opinion,  that  the  statute  of  1734,  abolishing 

(1)  Co.  Lit  365  a;  2  Inst,  291.  Sohermerhorn,    2  Barb.    Ch.    314;    Stearns, 

(2)  1  N.  0.  Rev.  St.  260;  4  Kent,  469;  1  135-6;  Marstou  i).  Hobbs,  2  Mass.  431.  See 
Sumn.  258-63.  Antb.  Shep.  475;  Conn.  St.  348-9  ;   N.  J.  L. 

(3)  Touch.    201;     Lit.    748;    Bowman   v.  462;  Urquhart  u.  Clarke,  2  Rand.  549. 
■Whittemore,  1  Mass.  244*  (5)  Chapman  v.  Holmes,  5  Halst.  20. 

(4)  1  N.   Y.  Rev.   St.  739;  Carpenter  v. 

*  In  this  case,  Sedgwick,  J.,  doubted  whether  a  covenant  running  with  the  land  can  be 
'  released  so  as  to  bind  a  future  assignee.     1  Mass.  245. 

(a)  A,  being  tenant  by  the  curtesy,  sold  land  belonging  to  his  wife,  by  deed  of  bargain 
and  sale,  in  fee,  with  generaJ*«arranty,  Held,  the  right  of  the  heir  of  the  wife  to  the  land 
was  not  rebutted  by  the  warranty.     Johnson  v.  Bradley,  9  Ired.  362. 

(J)  It  is  said  (4  Kent,  468,  n.,)  the  covenant  real,  together  with  almost  all  other  real  ac- 
tions, was  abolished  in  England  by  St.-S  &  4  Wm.  IY,'ch.  27. 

(c)  The  court  in  New  York  have  intimated  that  no  such  remedy  was  allowed.  Towns- 
end  v.  Morris,  6  Cow.  123. 
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voucher,  did  not  affect  the  ancient  remedy  upon  a  real  warranty,  and 
doubted  whether  the  personal  action  of  covenant  will  lie  upon  such 
warranty,  except  in  case  of  eviction  by  a  less  than  freehold  title,  a  cov- 
enant binding  executors,  embracing  personal  property,  or  adding  the 
word  defend  to  warrant,  which  would  constitute  a  covenant  for  quiet 
enjoyment.  On  the  other  hand.  Coulter,  J.,  doubts  whether  the  old 
remedy  of  warrantia  chartce  ma,y  &\a\\  be  brought  in  Virginia,  wKcAer 
being  abolished.(l)(a) 

34.  In  Kentucky,  a  warranty  by  the  ancestor  binds  the  heir  to  the 
extent  of  his  assets  by  descent.  And,  to  the  same  extent,  the  action 
of  the  heir  is  barred  for  the  land  warranted.(6)  In  North  Carolina,  if 
the  deceased  had  an  estate  of  inheritance  in  possession,  and  bound  him- 
self and  his  heirs  by  a  general  warranty,  the  heirs  are  bound  with  or 
without  assets,  and  whether  the  warranty  be  lineal  or  collateral.  In 
Tennessee,  if  executors,  having  authority  to  convey  lands,  sell  with 
warranty  ;  the  devisees  of  such  lands  are  bound  by  the  warranty,  and 
estopped  to  assert  an  outstanding  title. (2) 
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28.  Joint  or  several. 
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101.  Farther-  assurance,  when  equity  compels, 
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1.  A  covenant  is  an  agreement  or  obligation,  by  deed,  to  do  or  abstain 
from  some  act.     It  is  said,  a  covenant  differs  from  a  defeasance,  in  that 


(1)  Stout  V.  Jackson,    2   Rand.  141,  148, 
156;  Tabb  v.  Binford,  4 Leigh,  132. 

(2)  Logan  v.  Moore,  1  Dana,  58;  Flynn  v. 


WiUiaras,  1  Ired.  509; 
2  Humpli.  367. 


Robertson  v.  Gaines, 


(a)  It  is  said,  heirs  are  bound  by  warranties,  if  they  have  assets :  otherwise,  not.  2  Tuclc . 
Bl.  303,  n.  8  ;  2  Lom.  247.  Where  a  trustee  conveyed  the  land  with  collateral  warranty; 
held,  the  cestuis  que  trust,  who  took  other  estate  by  devise  or  bequest  from  the  trustee,  were 
not  precluded,  after  his  death,  from  asserting  their  equitable  rights  against  his  estate,  by  his 
collateral  warranty  in  the  deed  of  conveyance;  and  that  the  act,  1  Rev.  Code,  u.  99,  sec.  21,  p. 
368,  applies  lo  cases  of  real  assets  descending  from  the  warranting  ancestor,  and  not  to  per- 
sonal assets,  or  to  assets,  whether  real  or  personal,  accruing  from  him  by  devise  or  bequest. 
Norman  v.  Cunningliam,  5  Gratt.  63. 

(5)  Where  one  dies,  having  contracted  to  sell  with  warranty,  the  contract  is  fulfilled  by  a 
conveyaiice  from  the  heirs  with  a  warranty  to  the  extent  of  their  assets.  The  administrator 
need  not  join.  Gates  v.  MoWilliams,  6  Dana,  42.  Upon  the  warranty  of  a  father,  the  heirs 
of  the  mother  are  not  liable,  by  reason  of  lands  descended  from  the  mother.  Hart  v. 
Thompson,  3  B.  Monr.  485. 
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the  latter  provides  for  its  own  execution,  or  terminates  ia  itself,  while 
c.  covenant  is  something  to  be  performed  by  the  party  covenanting. 
But  a  covenant  may  engage  that  something  has  been  already  done. 
And  a  covenant  of  this  description  may,  in  certain  cases,  operate  pro- 
spectively. Thus,  if  an  officer,  selling  real  estate  on  execution,  cove- 
nants that  his  proceedings  have  been  according  to  law,  a  subsequent 
neglect  to  return  the  execution  is  a  breach  of  such  covenant.(l) 

2.  It  is  said,  a  covenant  may  arise  by  deed-poll,  because  the  cove- 
nantee's acceptance  of  the  deed  binds  him  as  party  to  the  agreement. 
So,  where  two  convey  by  indenture,  and  one  only  seals  it,  yet,  if  the 
other  enters,  and  otherwise  assents,  he  is  bound  bj'  the  covenants.  So 
one  taking  by  way  of  remainder,  who  is  no  party  to  the  deed,  if  he 
enters,  is  bound  by  the  cbvenants.(2)     (See  ch.  83,  sec.  12,  n.) 

3.  A  lease,  by  letters  patent  from  the  Crown,  provided  thus — "  and 
the  said  A  (lessee,)  shall  repair,"  &c.  A  accepts  the  lease.  Held,  these 
words  bound  him  by  a  covenant.(3) 

4.  A  covenant  may  be  created  by  any  form  of  words,  which  shows 
the  intent  of  the  parties.  Thus,  the  words  "it  is  hereby  agreed" 
create  a  covenant.  And,  in  construing  a  covenant,  the  whole  instru- 
ment is  to  be  taken  into  consideration. (4) 

5.  Lease  for  years,  on  condition  the  lessee  acquit  the  lessor  of  ordinary 
and  extraordinary  charges,  and  keep  and  leave  the  houses  in  as  good 
plight  as  he  found  them.     Held,  a  coYenant.(o) 

6.  If  a  lessee  covenants  to  repair,  provided  always,  and  it  is  agreed, 
that  the  lessor  shall  find  timber,  this  is  a  covenant  by  the  lessor,  not  a 
mere  qualification- of  the  lessee's  covenant.  Otherwise,  if  the  clause 
and  it  is  agreed  were  omitted. (6) 

7.  A  lessor  covenants  that  the  lessee  may  sell  coals,  he  paying  and  ac- 
counting therefor.     This  is  a  covenant  by  the  lessee.(7) 

8.  A  agreed  to  sell  land  to  B,  for  a  sum  to  be  paid,  one-third  annually 
from  the  date  of  the  agreement,  with  annual  interest.  In  an  action  by 
B  against  A,  held,  it  could  not  be  sustained,  without  proving  a  demand 
for  a  deed,  and  tender  of  security  for  the  price.(8) 

9.  A  covenant,  to  be  performed  without  limitation  of  time,  cannot  be 
a  condition  precedent  to  another  covenant.(9) 

10.  Lease  of  a  quarry,  in  consideration  that  the  lessee  pay  a  certain 
price  per  perch  for  all  stone  taken  therefrom.  This  is  a  contract  by  the 
lessee  to  work  the  quarry,  upon  which  covenant  lies.(lO) 

11.  Purchase  of  land  by  a  sealed  agreement,  "  subject  to  payment 
of  the  purchase-money,  and  interest  due,"  to  a  third  person.     This  is  a 


(1)  Plow.  138 ;  Pomfret  v.  Eicroft,  Vent. 
26  ;  Touch.  162  ;  Wade  v.  Merriam,  11  Pick. 
280. 

(2)  1  RoUe's  Abr.  SIT  ;  Lit.  375  ;  Green  v. 
Ilorue,  1  Salk.  197  ;  Kimptoa  v.  Walker,  9 
Verm.  191 ;  Newell  v.  Hill,  2  Met.  180.  See 
Cleves  V.  Willoughby,  7  Hill,  83. 

(3)  Bret  v.  Cumberland,  Cro.  Jac.  399. 

(4)  Fairfax  v.  Lewis,  2  Rand.  20  ;  2  Bibb, 
Cli;  Wolveridge  «.  Steward,  3  M.  &  Soott, 
561 ;  Bull  V.  FoUett,  5  Cow.  170  ;  Marvin  v. 
Stone,  2,  781 ;  Campbell  v.  Shrum,  3  Watts, 
63  ;  Chapman  v.  Holmes,  5  Halst.  32  ;  Hollis 
V,   Carr,    2  Mod.  86;  lb.  268.     See  6  Gill 

Vol.  II. 


&  J.  239;  Pinley  v.  Boehme,  3,  42  ;  MoCul- 
lough  V.  Cox,  6  Barb.  386  ;  Houston  v.  Spru- 
ance,  4  Harring.  117  ;  Midgett  v.  Brooks,  12 
Ired.  145 ;  Lovering  v.  Lovering,  13  N.  H. 
513  ;  Killian  v.  Harshaw,  7  Ired.  497 ;  To- 
cum  V.  Barnes,  8  B.  Mon.  496. 

(5)  Bro.  Abr.  Cov.  pi.  4;  4  Bibb,  314.   See 
Johnson  v.  Valentine,  4  Sandf.  36. 

(6)  Holder  v.  Taylor,  1  Rolle's  Abr.  518. 

(7)  Northumberland  v.  Errington,  5  T.  E. 
522. 

•(8)  Fairbanks  V.  Dow,  6  N.  H.  266. 

(9)  Barksdale  v.  Toomer,  2  Bai.  180. 

(10)  Watson  v.  O'Hern,  6  Watts,  362. 
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covenant  by  the  vendee  to  pay  the  money,  and  the  vendor  may  sue  for 
the  benefit  of  the  third  person.(l) 

11  a.  In  a  lease,  it  was  stated  that  the  lessor  "  let  and  leased"  two 
acres  of  land,  &c.,  "  and  as  much  firewood  as  she  wants  off  the  hun- 
dred acres,  a  part  of  which  she  has  conveyed  to  me,  and  oxen  to  haul 
it,  and  do  all  her  other  ox-work."  Held,  these  words  made  an  express 
covenant,  that  the  lessee  should  have  as  much  firewood  as  she  should 
desire,  from  the  land  referred  to,  and  that  the  lessor  would  provide  oxen 
to  haul  it.(2) 

11  b.  "  Said  lessee  doth  agree  to  deliver  up,  &c.,  by  said  lessor  pay- 
ing him  $250,"  is  a  covenant,  not  a  condition  or  limitation. (8)  ■ 

lie.  Where  a  deed,  after  describing  the  premises  by  metes  and 
bounds,  contained  these  words:  "containing '195  acres  of  land,"  and, 
after  excepting  two  pieces,  one  of  fifty  and  another  of  sixteen  acres, 
added,  "there  being  in  the  Ibt  hereby  conveyed  135  acres,  strict  mea- 
sure, the  surplus;  if  an}^,  not  being  hereby  conveyed  ;"  held,  this  was 
not  a  covenant  that  there  were  135  acres.(4) 

12.  Where  land  incumbered  is  sold,  expressly  subject  to  the'incum- 
brance,  as  between  the  grantor  and  the  grantee,  this  is  an  assumption 
of  the  debt  by  the_  latter.  Otherwise,  where  there  is  no  express  or  im- 
plied promise  to  pay  it.  Thus,  where  a  conveyance  was  made  to  cre- 
ditors, in  consideration  of  a  release  from  them,  the  grantor  having  an 
interest  in  the  surplus  remaining ^fter  the  debts  were  paid,  and  he  dis- 
charged a  mortgage  upon  the  land ;  held,  he  had  no  claim  upon  the 
grantees  for  reimbursement. (5) 

13.  A  lessee  covenants  that  he  will  plough,  &c.,  the  land,  except  the 
rahbit-warren,  &c.  Held,  he  was  liable  in  covenant  for  ploughing  the 
rabbit-warre  n .  (6) 

14.  A  assigns  a  lease  in  consideration  of  £12,  the  assignment  to  be 
void  on  payment  of  that  sum  by  a  certain  day.  If  not  paid,  the  as- 
signee to  sell  the  lease  and  pay  himself  £12.  Held,  no  covenant  by 
the  assignee.(7)(a) 

15.  Covenants  are  either  express  or  implied.  The  word  g7-ant  has 
been  sometimes  thought  to  make  an  implied  warranty  ;  but  a  contrary 
doctrine  is  now  generally  adopted.  And  the  effect  of  the  word  will  be 
controlled  by  any  express  covenants  in  the  deed.  Chancellor  Kent 
.says,  the  grant  of  a  water-course  implies  a  covenant  by  the  grantor  not 
to  disturb  the  grantee  in  the  enjoyment  of  il.(8) 

16.  The  word  "concessi"  or  "feqffavi"  implies  a  warranty,  in  a  lease, 
and  the  former  word  in  the  assignment  of  a  lease  ]{b)  but  not  in  the 


(1)  Campbell  v.  Shrum,  3  Watts,  60. 

(2)  Lovering  v.  Lovering,  13  N.  H.  513. 

(3)  Wheeler  v.  Dasoomb,  3  Gush.  285. 

(4)  Roat  V.  Puff,  3  Barb.  353. 

(5)  Blank  v.  German,  5  Watts  &  S.  36. 


(6)  St.  Albans  v.  Ellis,  16  E.  353. 
(1)  Salisbury  v.  Pliilips,  10  John.  i1. 
(8)  Co.   Lit.    384  a,  n.  1;   Tanderkarr  v. 
Tanderkarr,  11  John.  122  ;  4  Kent,  473. 


(a)  It  has  been  seen  (Vol.  I,  Mortgage,)  that,  in  general,  the  condition  of  a  mortgage  emnni 
be  taken  as  a  covenant  to  pay  the  money  (See  Drummond  y.  Richards,  2  Munf.  337  )  In 
KeDtmcky,  it  has  been  held,  that  an  obligation  to  pay  money,  with  a  condition  tliat  it  may 
be  discharged  by  conveying  certain  land,  is  a  covenant  to  convey  the  land.  Kennedy  v. 
Kennedy,  2  Bibb,  465.  •' 

(V)  Assumpsit  will  not  lie,  in  such  case,  for  indemnity,  even  though  there  were  a  subse- 
quent promise.     9  Ad.  &  Ell.  532. 
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conveyance  of  a  fee.     So  the  word  demise  in  a-lease  implies  a.  covenant 
for  title  and  quiet  enjoyment.(l) 

17.  In  Pennsylvania,  under  the  act  of  1715,  the  words  grant,  bargain 
and  sell,  do  not  create  a  general  warranty,  but  only  a  covenant  against 
the  acts  of  the  grantor  himself  The  act  applies  to  articles  of  agreement. 
The  words  in  question  make  a  covenant  of  seizin  as  well  as  warranty, 
which  is  broken  by  any  incumbrance  created  by  the  grantor  himself; 
as,  for  instance,  previous  articles  of  agreement.(2) 

18.  In  New  York,  bargain,  sell,  aliene  and  confirm  never  create  an  im- 
plied warranty.  The  word  give  has  been  held  to  amount  to  an  implied 
warranty  during  the  life  of  the  feoffor.(3)  But,  by  the  Eevised  Statutes, 
no  covenants  shall  be  implied  in  a  conveyance,  whether  it  contains 
special  covenants  or  not.(4:)  This  applies  to  the  words  grant  arid  demise 
in  a  lease.  In  North  Carolina,  the  word_s  "  give,  grant,  bargain,  sell," 
&c.,  have  been  denied  to  imply  any  warranty  of  title ;  and  it  is  held 
that  there  are  no  implied  warranties  in  a  deed  of  land. (5) 

19.  In  Mississippi,  Illinois,  Indiana,  Arkansas,  Alabama,(a)  and 
Delaware,  it  is  said,  the  vtordiS.  grajit,  bargain  and  sell,  in  a  conveyance 
of  the  fee,  make  an  express  covenant  of  an  indefeasible  estate  in  fee, 
against  incumbrances  by  the  grantor,  (except  rents  and  services  that 
may  be  reserved,)  and  for  quiet  enjoyment  against  the  grantor,  his 
heirs  and  assigns,  unless  limited  by  express  words  (in  Mississippi. )(6) 
The  provision  does  not  apply  to  leases  at  rack-rent,  or  not  exceeding 
twenty-one  years,  where  possession  goes  with  the  lease.(6) 

20.  These  words  create  the  same  covenant  in  Missouri,  and  also  a 
covenant  for  further  assurance.(7) 

21.  In  Maryland  and  Alabama,  whether  the  word  dedi  imports  a 
warranty,  is  questioned  as  a  doubtful  point.  But  it  has  no  such  opera- 
tion, in  a  deed  which  only  purports  to  pass  the  rights  of  the  parties, 
and  not  the  land  itself     In  Ohio,  the  word  give,  in  the  conveyance  of 


(1)  Prost  V.  Eaymond,  2  Caines,  188  ;  Ba- 
ker V.  Harris,  1  Per.  &  Dav.  360 ;  9  Ad.  & 
Ell.  532  ;  Line  v.  Stephenson,  5  Bing.  N.  C. 
183  ;  Crouch  v.  Fowle,  9  N.  H.  222. 

(2)  Gratz  v.  Ewalt,  2  Binn.  95 ;  Seitzinger 
V.  "Weaver,  1  Rawle,  31'?. 

(3)  Frost  V.  Raymond,  2  Caines,  188 ; 
Kent  v.  Welch,  1  John.  258  ;  Grannis  v. 
Clark,  8  Cow.  36. 


(4)  1  N.  T.  Rev.  St.  138 ;  Kinney  v.  Watts, 
14  Wend.  38. 

(5)  Rickets  V.  Dickens,  1  Mur.  343  ;  lb. 
348  ;   Huntly  V.  Waddell,  12  Ired.  32. 

(6)  4  Kent,  473-4;  Missi.  Rev.  C.  459-60  ; 
Illin.  Rev.  L.  510 ;  Ark.  Rev.  St.  188 ;  Roe- 
buck V.  Duprey,  2  Alab.  (N.  S.)  535. 

(1)  Misso.  St.  119-20. 


(a)  Chancellor  Kent  says,  (4  Comm.  473,)  it  is  so  declared  iy  statute  in  these  States.  But 
he  aftervirards  remarks,  (lb.  474,)  that  in  Alabama,  these  words  do  not  imply  any  warranty 
of  title.  Such  seems  to  be  the  law,  as  settled'  in  the  case  of  Roebuck  v.  Duprey,  2  Ala.  R. 
(N.  S.)  535.  It  has  been  recently  held,  that  the  words  "grant,  bargain,  sell,"  are  all  necessary 
in  a  deed,  to  create  the  statute  covenant,  that  the  grantor  was  seized  of  an  indefeasible 
estate  in  fee-simple,  &o.,  and  for  quiet  enjoyment.  Clauncli  v.  Allen,  12  Ala.  159.  And 
where  a  vendor  sells  land  by  a  deed  containing  the  words  "grant,  bargain,  sell,"  and  also  a 
covenant  of  general  warranty,  which  is  at  the  time  incumbered  by  a  mortgage,  executed  by 
the  vendor;  the  covenant  implied  by  the  statute,  from  the  use  of  these  words,  is  broken  as 
soon  as  the  covenant  is  made,  and  the  express  warranty,  when  the  vendee  is  evicted  by  the 
mortgagee.    Andrews  v.  McCoy,  8  Ala.  920. 

The  statutory  covenant,  raised  by  the  words  "grant,  bargain,  and  sell,"  in  Iowa,  cannot 
be  restrained  by  implication,  but  only  by  express  words.  Brown  v.  Tomlinson,  2  Greene, 
(Iowa,)  525. 

(6)  Thus  by  an  express  covenant  of  warranty.  Weems  v.  McCaughan,  7  S.  &  M.  422. 
This  excludes  an  implied  covenant  of  seirAn.  Hoy  v.  Taliaferro,  8  S.  &  M.  727  ;  Duncan  v. 
Lane,  lb.  744  ;  Witty  v.  Hightower,  12  S.  &  M.  478. 
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a  freehold  estate,  implies  a  warranty  for  the  grantor's  life.(l).  In  Maine,  • 
this  word,  used  in  a  bargain  and  sale,  was  formerly  held  not  to  make 
an  implied  covenant ;  nor  will  the  deed  be  construed  a  feoffment,  in 
order  to  give  it  this  effect.  (Whether  even  in  a  feoffment  it  would 
make  a  covenant,  dyiitatur.)  But,  in  a  later  case,  a  contrary  rale  is 
established.(2) 

22.  In  Indiana,  grants  noted  on  recorded  town  plats  operate,  by 
virtue  of  a  statute,  as  ge'neral  warranty  conveyances  to  the  town,  to 
individuals,  or  to  the  public,  according  to  the  intention  of  the  gran- 
tor.(8)  ^     ^ 

28.  In  Kentucky,  the  common  law  doctrine,  as  to  the  implied  cove- 
nant arising  fi'om  the  word  dedi,  seems  to  be  recognized. (4) 

24.  In  Massachusetts  it  is  said,  there  may  be  implied  covenants  in 
a  deed,  consistent  with,  but  not  contradictory  to,  the  express  cove- 
nants.(5) 

25.  Express  covenants  are  said  to  be  construed  more  strictly  than 
those  which  are  implied.  The  former  may  be  entered  into  without 
consideration. (6) 

26.  Where  a  deed  contains  both  an  implied  and  express  convenant, 
the  latter  qualifies  and  restrains  the  former.  Thus  the  implied  cov- 
enant in  a  lease,  against  any  lawful  eviction,  created  by  the  words  grant 
and  demise,  is  restricted,  by  an  express  covenant  against  eviction  &?/  the 
lessor  or  any  claiming  under  him,  to  the  disturbance  described  in  the 
latter  clause.(7)(a) 

27.  It  has  been  doubted,  whether  the  words,  in  a  lease,  "  yielding 
and  paying  "  a  certain  rent,  constitute  an  express  or  implied  covenant. 
In  Vermont,  upon  a  full  examination  of  the  contradictory  authorities, 
the  covenant  was  held  to  be  an  implied  one,  and  not  to  bind  the  lessee 
after  assignment  of  the  lease. (8) 

28.  A  covenant  made  by  several  parties  may  be  either  joint,  several, 
or  both  joint  and  several.  Thus,  if  the  parties  bind  themselves  and 
every  of  them,  the  covenantee  may  treat  the  convenant  as  joint  or 
several  at  his  election.  And,  in  some  cases,  a  covenant  in  terms  joint 
may  be  so  treated.  But  only  at  the  election  of  the  covenantee,  it 
seems.(9)(6) 


(1)  Deakins  v.  Hollis,  7  ffiU  &  J.  311 ;  2 
Alab.  (N.  S.)  535 ;  TouDg  v.  Hargrave,  1 
Ohio,  63. 

(2)  Allen  v.  Sayward,  5  areenl.  227  ; 
Crouch  V.  Eowle,  9  Shepl.  219. 

(3)  Conner  v.  President,  &o.,  1  Blao.  44. 

(4)  1  Pirt.  Dig.  211. 

(5)  Grates  ».  Caldwell,  7  Mass.  68  ;  aec. 
Roebuck  v.  Dupree,  2  Alab.  (N.  S.)  535. 

(6)  Shubrick  v.  Salmond,  3  Burr,  1639. 

(7)  Merrill  v.  Frame,  4  Taun.  329  ;  Barney 
V.  Keith,  4  Wend.  502;  Noke's  case,  4  Rep. 


80  b ;  Gates  v.  Caldwell,  7  Mass.  68  ;  Dser- 
ing  V.  Parrington,  1  Mod.  113.  But  see  2 
Brownl.  214;  Clarke  v.  Samson,  1  Ves.  101. 

(8)  Kimpton  v.  Walker.  9  Verm.  191. 

(9)  See  Hollingsworths  i).  Dunbar,  3  Munf. 
168 ;  Cabell  v.  Taughan,  1  Saun.  288  ;  Ernst 
V.  Bartle,  1  John.  Cas.  319;  Griem.  Fletcher, 
1  Ired.  417  ;  Pride  v.  Boyce,  Rice,  275;  Fo- 
ley V.  Addenbrooke,  4  Ad.  &  El.  (N.  S.)  197; 
St.  Clair  v.  Williams,  7  Ohio,  110 ;  Carter  ». 
James,  12  Mees.  &  W.  148  ;  Haskins  v.  Lom- 
bard, 4  Shepl.  140. 


(a)  In  Pennsylvania,  it  is  held,  that  an  express  covenant  does  not  prevent  an  implied  one 
also.     Watson  v.  O'Hern,  6  Watts,  369. 

(6)  In  Alabama,  a  joint  covenant  operates  jointly  and  severally.  Clay's  Dig.  323.  So  in 
Arkansas, — Rev.  St.  475  ;  and  New  Hampshire, — Rev.  St  321.  If  A  andB,  tenants  in  com- 
mon, convey  to  C  with  a  covenant  against  incumbrances,  A  having  previously  mortgaged 
his  share,  and  0  redeem  ;  0  may  maintain  an  action  against  A  and  B  jointly.  Comings  v. 
Little,  24  Pick.  266.  The  liability  of  heirs  upon  the  warranty  of  their  ancestor  is  jomt. 
House  V.  Mitchell,  Meigs,  138. 

An  indenture  "  between  A  and  B  of  the  first  part,  and  C  of  the  second  part,"  whereby 
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29.  On  the  otVier  hand,  a  covenant  may  be  made  to  or  with  several 
persons.  And  the  construction  of  it  as  joint  or  several  will  depend  lt;ss 
upon  the  words  than  upon  the  nature  of  the  property.  Thus,  if  one 
convey  land  to  A  and  B,  and  covenant  for  the  title  with  them  and  every 
of  them,  the  last  words  are  void,  and  the  covenant  is  joint.  But,  if  by 
the  same  deed  one  convey  Black  acre  to  A  and  White  acre  to  B,  and 
covenant  for  the  title  of  the  whole  with  them  and  each  of  them,  the 
covenant  is  several.  So  where  parties  grant  their  several  interests  in 
the  same  estate.  The  construction  in  the  former  case  is  adopted, 
because  a  different  one  would  subject  the  party  to  two  actions,  and  the 
Court  would  be  in  doubt  for  whom  to  give  judgment.  If  the  express 
words  of  a  joint  covenant  are  used,  it  will  be  construed  as  joint,  though 
the  covenantees  have  several  interests.(l) 

30.  Tenants  in  common  are  regarded  in  law  as  having  several  inte- 
rests. Hence,  though  claiming  under  one  deed,  they  need  not  join  in 
an  action  upon  the  warranty  in  such  deed.(2)(a) 

31.  Where  L.ssees,  at  the  commencement  of  the  lease,  covenant  jointly 
and  severally,  they  are  bound  in  the  same  way  by  a  subsequent  cove- 
nant, joint  in  form,  though  an  agreement  on  the  part  of  the  lessor  in- 
tervenes. 

32.  In  a  lease  from  A  to  B  and  0,  B  and  0  jointly  and  severally 
enter  into  a  series  of  covenants.  Then  succeeded  a  clause,  as  follows: 
— it  is  declared  by  and  between  the  parties,  and  A  hereby  covenants, 
that  B  and  0  may  sell  coals,  they,  the  said  B  and  C,  paying  and  account- 
ing therefor.  Held,  the  last  words  made  a  joint  and  several  covenant 
by  B  and  C.(3) 

33.  A  lease  recited,  that  L  agreed  to  take  the  land  from  0,  and  that 
it  had  been  agreed  that  R  should  covenant  for  the  rent.  In  considera- 
tion of  the  covenants  afternamed  on  the  part  of  L  to  be  performed,  par- 
ticularly of  E's  covenant,  C,  at  R's  request,  demised  to  L.  L  and  E 
covenanted  to  pay  rent,  and  further  that  L  should  repair.  Other  cov- 
enants followed,  similar  to  the  last ;  and  a  right  of  re-entry  was  given, 
if  L  should  not  perform  his  covenants.  Held,  the  covenant  to  repair 
bound  R  as  well  as  L.(4) 


(1)  Trustees,  &o.  «.  Letcher,  1  Monr.  13; 
Slingsby's  caae,  5  Rep.  18;  Jenk.  262  ;  Lud- 
low V.  MeCrea,  1  Wend.  228  ;  Beoleston  v. 
Clipsbam,  1  Saun.  153;  Johnson  v.  "Wilson, 
WUles,  248 ;  "Withers  v.  Biroham,  3  Barn.  & 
C.  254;  James  v.  Bmerv,  6  Price,  529;  8ors- 
bie  -u.  Park,  12  Mees.  &  "W.  146.  See  Bur- 
rett  V.  Pratt,  22  Pick.  556,  for  a  similar  rule 
relating  to  mortgages.    Evans  v.  Sanders,  10 


B.  Mon.  291 ;  Jewett  v.  Ounard,  3  "W.  &  M. 
277. 

(2)  Swett  V.  Patrick,  2  Eairf.  179.  (See,  as 
to  joint  and  several  covenants,  Ernst!).  Bartle, 
1  John.  Gas.  319 ;  Ludlow  «.  McCrea,  1  "Wend. 
231;  Halsey  v.  Whitney,  4  Mas.  226;  1 
Wheat.  Sel.  388.) 

(3)  Northumberland  v.  Errington,  5  T.  R. 
522 

(4)  Copland  v.  Laporte,  3  Ad.  &  Ell.  517. 


"the  party  of  the  first  part"  covenanted  to  do  certain  work  for  "the  party  of  the  second 
part,"  for  which  the  latter  covenanted  to  pay  "the  party  of  the  first  part"  certain  sums  of 
monej',  did  not  mention  the  parties  by  name,  in  the  body  of  the  instrument,  and  was 
executed  by  A  and  C  only.  Held,  that  on  breach  of  C's  covenants,  A  might  maintain  an 
action  of  covenant  against  him,  without  joining  B  as  a  plaintiff.  Philadelphia.  &o.  v.  How- 
ard, 13  How.  30. 

(a)  It  has  been  held  in  Ohio,  that  where  a  covenantee  dies,  before  partition,  one  heir  can- 
not sue  alone  upon  the  covenants.  Tapscot  v.  Williams,  10  Ohio,  442.  In  the  same  Slate, 
where  several  lots  are  conveyed,  and  afterwards  severally  assigned,  each  assignee,  it  seems, 
may  sue  on  the  warranty.     St.  Clair  v.  Williams,  7,  110. 
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34.  Where  two  grantors  covenant  against  incumbrances  suffered  hy 
them,  this  may  include  several  inGunibrances.(l) 

35.  Where  a  covenant  which  runs  with  the  land  is  divisible,  and  the 
land  passes  by  assignment  to  several  person's,  in  divided  portions,  the 
covenant  attaches  to  each  portion  ^ro  tanto.  And  each  owner  is  liable 
proportionally  for  any  charge  upon  the  whole  land,  or  exclusively  for 
a  charge  upon  his  own  parcel. (2) 

36.  Where  covenants  are  made  by  and  between  two  or  more  parties, 
though  for  the  benefit  of  a  third  person,  who  is  named,  an  action  upon 
such  covenants  can  be  brought  only  by  one  of  the  parties.  Thus,  a 
covenant  with  the  rector,  wardens  and  vestry  of  a  church  to  pay  rent  to 
the  rector  or  wardens,  must  be  sued  by  the  former  parties,  not  the 
latter.  So  where  the  reversion  of  lands  demised  is  conveyed  to  A  and 
B  in  trust  for  A,  they  must  join  in  suing  a  covenant  to  repair.(3) 

37.  Covenants  are  real  or  personal.  It  is  said,  covenants  real  are 
those  which  have  for  their  object  something  annexed  to,  or  inherent  in, 

'or  connected  with  real  property.  Such  covenants  are  quodam  modo 
annexed  and  appurtenant  to  the  land  itself  It  is  of  course  otherwise 
with  covenants  relating  to  a  thing  not  in  esse  at  the  time  of  the  convey- 
ance. But  a  covenant  to  repair  or  rebuild  the  property  conveyed  be- 
longs to  the  former,  and  not  to  the  latter  class.  Thus,  where  one  grants 
a  watercourse,  and  covenants  to  cleanse  it,  this  is  a  real  covenant.  So 
a  covenant  to  live  on  the  land  ;  although  assigns  are  not  named.  So 
a  covenant  to  effect  insurance,  and  apply  the  proceeds,  in  case  of  loss 
by  fire,  to  repairing  the  property.(4:)(ffl) 

38.  A  covenant  in  the  grant  of  a  rent-charge,  to  pay  it  without  de- 
duction, is  not  a  personal,  but  a  real  covenant,  being  in  the  nature  of  a 
grant,  or  at  least  a  declaration  accompanying,  and  showing  the  mode 
of  operation  of  the  grant.  (5) 

89.  Lease  by  A  to  B.  B  covenants  to  surrender  the, land  at  the  end 
of  the  term,  with  the  buildings  and  improvements,  upon  A's  paying 
him  for  new  erections.  The  parties  also  agreed  that  B  might  remove  the 
old,  and  erect-new  buildings,  and  that  A  should  pay  him  for  such  build- 
ings and  improvements,  not  exceeding  in  value  a  certain  sum.  Held, 
A  was  bound  to  pay  for  additions  to,  and  alterations  in,  the  old  buildings, 
though  not  for  ordinary  repairs — as  roofing  or  raising  new  chimneys ; 


(1)  Duvall  1).  Craig,  2  Wheat.  45 ;  Carleton 
V.  Tyler,  4  Shepl,  392. 

(2)  Astor  V.  Miller,  2  Paige,  68.  (See  Arm- 
strong V.  "Wheeler,  9  Cow.  88.) 

(3)  Montague  v.  Smith,  13  Mass.  396 ;  Soott 
V.  Godwin,  IB  &  P.  eT  ;  Telv.  177,  n.  1 ; 
Fisher  v.  Ellis,  3  Piclc.  322  ;  Dutton  v.  Pool, 
T.  Raym.  302  ;  Spencer  v.  Field,  10  Wend. 
87. 

(4)  4  Cruise,  308;  Co.  Lit.  384  b;  Jenk.' 
241 ;  Spencer's  case,  5  Eep.  16  ;  Holmes  v. 
Buckley,  1  Abr.  Eq.  27 ;  Tatem  v.  Chapland, 
2  H.  Bl.  133;  Thomas  v.  Tonkapff,  6  Gill& 


J.  372 ;  Vernon  v.  Smith,  5  B.  &  A.  1.  See 
Norman  v.  Wells,  17  Wend.  136 ;  Innes  v. 
Agrew,  1  Ohio,  386;  Wooton  v.  Steffenonl, 
12  Mees.  &  W.  129;  Simpson  v.  Clayton,  6 
Soott,  469 ;  Bristow  v.  Wood,  1  Coll.  480 ; 
Tallman  v.  Coffin,  4  Comst.  134;  Fowler  v. 
Poling,  6  Barb.  165;  Savage  v.  Mason,  3 
Cush.  500. 

(5)  Brewster  v.  Kitchin,  1  Ld.  Raym.  317  ; 
Brewster  v.  Kidgill,  12  Modr  171  ;  Bally  «. 
Wells,  3  Wils.  35  ;  Tatem  v.  Chaplin,  2  H. 
Bl.  133. 


{a)  See  Walsh  v.  Fiissell,  6  Bing.  163;  Milnes  v.  Branch,  5  M.  &  S.  411;  Tyvyan  v 
Arthur,  1  B.  &C.  410;  Portmore  v.  Bunn,  694;  Sampson  v.  Easterby,  9  lb.  505  ;  Grey  v. 
Cuthbertson,  2  Chit.  R.  482;  Collins  v.  Plumb,  16  Tes.  454.  Otherwise  with  a  coveuant 
not  to  permit  certain  persona  to  work  on  the  land.     Mayor  v.  Patterson,  10  E.  130. 
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and  that  the  covenant  of  A  ran  witli  the  land,  so  as  to  render  him 
liable  to  a  suit  by  the  executor  of  an  assignee  of  B.(l) 

40.  Bat,  where  a  lessor  covenants  to  pay  the  lessee  the  value  of  the 
improvements,  which  shall  he  left  by  the  latter  upon  the  premises,  this 
covenant  does  not  run  with  the  land,  or  bind  an  assignee  of  the 
reversion. (2) 

i,.^41.  A  covenant  by  a  grantee,  not  to  build  upon  a  common  or  public 
square  belonging  to  the  grantor  in  front  of  the  land,  passes  to  an  as- 
signee of  the  grantee.(3) 

42.  A  covenant,  which  is  indefinite  as  to  its  subject  matter,  does  not 
pass  with  the  land.  Thus,  a  lease  was  given  of  a  theatre,  the  lessee 
agreeing  to  pay  a  certain  sum  of  money,  till  which  payment,  the  lessor 
to  have  the  use  of  two  boxes,  one  in  the  dress,  the  other  in  the  lower 
circle,  not  designating  them.  Held,  an  assignee  of  the  lessee  was  not 
bound  by  this  agreement.(4) 

43.  The  covenant  of  a  lessee,  that  he  will  always  occupy  the  premises, 
binds  an  assignee.  So  a  covenant  by  the  lessor,  to  furnish  a  supply  of 
water,  may  be  sued  upon  by  an  assignee  of  the  lessee. (5)  So  a  cove- 
nant for  quiet  enjoyment,  in  a  lease,  being  in  futuro,  runs  with  the 
land,  and  passes  to  an  assignee.(6)  So  a  covenant  by  the  lessee,  to  pay 
all  costs,  charges,  &c.,  except  taxes,  runs  with  the  land,  and  binds  an  as- 
signee.(7)     So  a  covenant  to  pay  assessments.(8) 

44.  A  covenant  not  to  hire  persons  of  a  certain  description  to  work 
in  a  mill,  which  is  leased,  does  not  run  with  the  land.(9) 

45.  A  conveyance  of  the  privilege  of  drawing  water  from  a  pond,  is 
not  a  conveyance  of  land.  Hence,  a  covenant  connected  with  it  is  not 
assignable.(10)(«) 

46.  A  grant  by  a  mortgagor  of  his  right  of  redemption,  with  the 
usual  covenants,  is  so  far  a  conveyance  of  the  land,  that  the  covenants 
real  are  annexed  to  it,  and  pass  with  it  to  the  grantee  and  his  assigns ; 
as,  for  instance,  to  an  execution  purchaser  of  his  estate.(ll) 

47.  Conveyance,  on  condition  the  grantee  give  bond  to  maintain  a 


(1)  Lametti  v.  Anderson,  6  Cow.  302. 

(2)  Bream   v.  DickeraoD,  2   Humph.  116. 
See  Copeland  v.  "Woods,  lb.  330. 

(3)  Trustees,  &o.  v.  Cowen,  4  Paige,  510. 

(4)  Plight  V.  Glossop,  2  Scott,  220 ;  Plight 
V  Glossopp,  2  Bing.  N.  B..  125. 

(5)  Tatem  v.  Chaplin,  2  H.  Bl.  133;  Jour- 
dain  v.  Wilson,  4  B.  &  A.  266. 


(6)  Shelton  v.  Codman,  3  Cash.  318. 
(■7)  Torrey  v.  Wallis,  3  Oush.  442, 

(8)  Kearneys.  Post,  1  Sandf;  105. 

(9)  Congleton  v.  Paltisou,  10  E.  130. 

(10)  Wheelock  v.  Thayer,  16  Pick.  68, 

(11)  White  V.  .Whitney,  3  Met.  81. 


(a)  A  conveyed  to  B  a  lot  of  land,  including  a  part  of  his  mill-pond,  with  a  right  of  in 
gress  and  egress  to  and  froji  any  part  of  the  land  and  water  described,  to  dig  and  carry 
away  the  soil.  B  having  conveyed  to  C,  A  and  C  entered  into  an  agreement,  by  which 
A  (not  naming  heirs,  &c.)  covenanted,  upon  C's  request,  to  draw  off  liis  pond  six  days 
In  each  year,  in  August  and  September,  to  enable  C  to  dig  and  carry  out  mud.  A  died,  and 
his  estate  in  the  mill-pond  passed  to  D  and  E,  against  whom  C  brings  an  action  upon  the  cov- 
enant. Held,  there  was  a  privity  of  estate  between  the  parties,  and  the  covenant  ran  with 
the  land.     Morse  v.  Aldrich,  19  Pick.  449. 

The  several  owners  of  mills,  drawing  water  from  one  stream  by  means  of  one  dam,  en- 
tered into  an  indenture,  by  which,  for  themselves,  their  heirs,  administrators  and  assigns 
i'espec;-ively,  they  covenanted  with  each  other,  and  their  respective  heirs,  administrators  and 
assigns,  that  they  would  erect  and  use  wheels  of  a  certain  construction  and  limited  power, 
in  their  respective  mills.  Held,  there  was  no  privity  of  estate  between  the  parties,  and, 
therefore,  the  covenant  did  not  run  with  the  land  and  bind  a  grantee  of  one  of  the  mills, 
JJari  V.  Curtis,  Ibid.  459. 
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certain  highway  upon  the  land,  but  reserving  no  right  of  entry  for  a 
breach.  The  grantee  gives  a  bond,  binding  his  executors,  &c.,  and  assigns, 
and  afterwards  conveys  the  land.  The  grantor  brings  an  action  against 
the  assignee,  as  upon  a  covenant  running  with  the  land.  Held,  the 
action  could  not  be  sustained ;  for,  by  giving  the  bond,  the  grantee  be- 
came absolute  owner  of  the  land.(l) 

48.  A  covenant  real,  as  has  been  seen,  passes  with  the  land  to  heirs 
or  assignees,  and  binds  them  as  well  as  the  original  covenantor.(a)  It 
is  said  to  run  with  the  land.  So  also  the  benefit  of  such  covenant  passes 
to  the  heir  or  assignee  of  the  covenantee,  though  not  expressly  named. 
Thus,  where  a  lessee  for  years  covenants  with  the  lessor,  his  executors 
and  administrators,  to  repair ;  the  heir  of  the  lessor  may  maintain  an 
action  upon  such  covenant.  Otherwise,  where  the  lessor  is  only  a 
tenant  for  life.  So  the  assignee  of  a  grantee  or  lessee  may  maintain  an 
action  upon  such  covenant  against  the  grantor  or  lessor ;  as,  for  in- 
stance, upon  the  implied  covenant  arising  from  the  words  grant  and 
demise.{2){b) 

49.  A  covenant  or  stipulation,  that  a  grantee  shall  maintain  a  par- 
tition fence  between  the  land  granted  and  other  land  of  the  grantor, 
runs  with  the  land,  and  binds  an  assignee.(3) 

50.  Equity  will  enforce  a  covenant  real  in  favor  of  an  assignee  of  the 
covenantee,  against  an  assignee  of  the  covenantor.  Thus,  A  granted  a 
water-course  through  his  land  to  B  and  bis  heirs,  covenanting  for  him- 
self, his  heirs  and  assigns,  to  cleanse  it.  A  transferred  the  land  to  0, 
and  B  the  water-course  to  D.  B  and  D  for  forty  years  cleansed  the 
latter  themselves.  C  raised  and  built  upon  the  land,  and  thereby  ren- 
dered the  cleansing  much  more  difficult.  D  brings  a  bill  in  equity 
against  0,  to  enforce  the  covenant.  Held,  C  was  bound  by  it,  notwith- 
standing the  acts  of  B  and  D,  which  were  done  while  the  labor  was 
comparatively  small.(4) 

51.  The  principle,  that  covenants  pass  to  the  assignee,  not  only 
enables  him,  but  disables  the  assignor,  to  maintain  an  action  there- 
upon. Thus  a  lessor,  after  granting  over  his  reversion,  cannot  sue  for 
rent  accruing  subsequently  to  the  assignment.  But  a  lessor  may  sue 
upon  a  covenant  to  repair,  though  he  has  given  bond  to  convey  the 
land.  And,  it  is  said,  an  assignor  cannot  sue  upon  covenants  broken 
after  assignment,  unless  he  is  himself  bound  to  indemnify  the  assignee 
for  any  breach  by  the  feoffor  or  lessor.  (6)     (See  ch.  87,  sec.  40.) 


(1)  Inbab'ts,  &c.  n.  Carver,  16  Pick.  183. 

(2)  Spencer's  case,  5  Rep.  16 ;  Longher  v. 
Williams,  2  Lev.  92 ;  Brudnell  v.  Roberts,  2 
Wils.  143;  5  Rep.  17  a;  Norman  v.  Wells, 
11  Wend.  136  ;  Brown  v.  Staples,  28  Maine, 
497. 


(3)  Kellogg  1!.  Robinson,  G  Verm.  276. 

(4)  Holmes  v.  Buckley,  1  Abr.  Eq.  27. 

(5)  Walker's  case,  3  Co.  22  ;  1  Bibb,  288  ; 
Bickford  v.  Page,  2  Mass.  460. 


(a)  A  covenant  for  quiet  enjoyment  passes  by  a  quit-claim  deed  of  the  land.  Hunt  v. 
Amidon,  4  Hill,  345.  Whether  a  covenant  which  runs  with  the  land  can  be  released,  so  as 
to  bind  subsequent  purchasers ;  -see  Chase  v.  Weston,  12  N.  H.  413  ;  Littlefleld  v.  Getchell, 
32  Maine,  390;  Crocker  v.  Jewell,  29  Maine,  527. 

(b)  The  provisions  of  Statute,  Henry  Till,  oh.  34,  sec.  2,  upon  this  subject,  have  been 
already  referred  to.  {Vol.  I,  Estate  for  years.)  It  is  said,  to  make  a  covenant  run  with  the 
land,  there  must, be  a  subsisting  privity  of  estate  between  the  parties.  3  T.  R.  402  ;  Paul 
V.  Nurse,  8  Barn.  &  Cr.  486.  A  lessee's  covenant  to  pay  assessments  runs  with  the  land, 
and  binds  the  assignee  of  the  term.     Post  v.  Kearney,  2  Comst.  394. 
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52.  An  assignee  is  liable  only  for  covenants  broken  while  he  holds 
the  laud  ;  not  after  he  has  re-assigned  ;  as  where  he  re-assigns  before 
the  rent  is  due.  But  he  is  liable  for  a  breach  in  his  own  time,  thoujh 
the  suit  be  not  commenced  till  after  re-assignment.(l) 

53.  A  lessee  assigned,  subject  .to  the  payment  of  rent,  performance  of 
covenants,  &c.  The  assignee  re-assigned,  and  the  lessee  afterwards 
paid  rent.  Held,  his  assignee  was  not  liable  to  him  in  covenant.  But 
where  A,  lessee  for  1690  years,  assigned  to  B  for  1600  years,  reserving 
a  rent,  and  B  assigned  to  the  defendant,  who  covenanted  to  perform  all 
the  covenants  of  B  to  A,  and  the  defendant  assigned  to  D,  whom  B 
accepted  as  his  tenant ;  held,  B  might  still  sue  the  defendant,  by  privity 
of  contract,  for  rent  unpaid  A,  without  proving  that  he,  B,  had  paid  it, 
or  been  injured  by  the  non-payment.(2) 

54.  A  lessee  covenants  not  to  assign.  He  assigns  the  lease,  and  the 
assignee  re-assigns  to  the  lessor.  Held,  the  latter  might  still  sue  upon 
the  covenant.(3) 

55.  The  distinction  between  an  assignee  and  an  under-lessee,  and 
their  respective  liabilities,  has  been  already  pointed  out,  (Yol.  I,  Estate 
for  years.)  As  recently  as  the  time  of  Lord  Mansfield,  this  distinction 
seems  to  have  been  not  perfectly  settled.  In  the  case  of  Holford  v. 
Hatch,  which  was  covenant  for  rent  by  the  lessor  against  a  sub-tenant, 
it  was  argued  that  the  latter  was  in  law  an  assignee,  as  much  as  a  de- 
visee, executor,  execution  purchaser,  &c.,  a  transfer  to  whom  was  no 
forfeiture  ;  that,  claiming  under  the  first  lease,  the  defendant  was 
bound  by  a  covenant  which  runs  with  the  land ;  and  that  the  lessor 
had  an  equitable  claim  against  whoever  was  in  possession.  The  Court 
(Lord  Mansfield,  Ch.  J.)  had  great  doubts,  and  looked  fully  into  the 
books  ;  but  finally  gave  judgment  for  the  defendant.(4) 

56.  Where  a  lessee  assigns  his  whole  interest,  though  reserving  rent 
to  himselJJ  and  not  to  the  lessor,  and  though  the  covenants  in  the  lease 
differ  from  those  in  the  assignment ;  the  assignee  may  still  recover 
against  the  lessor  upon  his  covenants ;  as,  for  instance,  upon  a  cove- 
nant to  find  timber  for  repairs.(5) 

57.  Statute  32  Henry  VIII,  c.  34,  giving  to  the  assignee  of  a  rever- 
sion a  claim  upon  the  covenants  in  the  original  deed,  does  not  transfer 
the  privity  of  contract,  but  only  annexes  to  the  reversion  the  covenants 
relating  to  the  land.  Hence  its  operation  does  not  extend  to  mere 
collateral  engagements.(6) 

58.  It  is  said,  if  a  mortgagor  and  mortgagee  join  in  making  a  lease, 
and  the  lessee  covenants  to  pay  rent  and  repair  with  the  mortgagor 
and  his  assigns  only,  the  covenants  do  not  pass  to  an  assignee  of  the 
mortgagor,  being  collateral  to  the  mortgagor's  estate.(7) 

59.  The  single  general  warranty,  formerly  practiced,  has,  in  modern 
deeds,  given  place  to  a  series  of  distinct  covenants.  The  two  first  of 
these,  are  a  covenant  that  the  grantor  is  lawfully  seized  in  fee-simple. 


(1)  Lekeuxa.  Nash,  Str.  1221 ;  Armstrong 
V.  "Wheeler,  9  Cow.  88  ;  Harley  v.  King,  2 
Oromp.  Mees.  &  R.  18 ;  Paul  v.  Nurse,  8  Barn. 
&  Cr.  486. 

(2)  Wolveridge  v.  Steward,  3  M.  &  Scott, 
661 ;  Port  V.  Jackson,  lY  Johns.  239,  419. 

(3)  Hazlehurst  v.  Kendriok,  6  S.  &  E.  446. 


(4)  Holford  V.  Hatch,  Doug.  182 ;  Brewer 
V.  Hill,  2  Anst.  413. 

(5)  Palmer  v.  Edwards,  Doug.  186,  n. 

(6)  Thursby  v.  Plant,  1  Saun.  237. 

(7)  Webb  V.  Eussell,  3  T.  R.  393  ;  Russell 
V.  Stokes,  1  H.  Bl.  562. 
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and  a  covenant  that  he  has  good  right  and  full  power  to  convey.(a) 
These  have  usually  been  regarded  as  parts  of  one  covenant  ;(1)  but 
incorrectly,  it  is  said,  because,  although  seizin  in  fee  implies  and  in- 
volves the  right  to  convey,  the  latter  does  not  necessarily  imply  the 
former.  Thus,  a  power  to  convey  satisfies  the  latter  covenant,  though 
not  the  former.(2) 

60.  Seizin  in  fact,  or  actual  possession,  at  the  time  of  making  the 
covenant  of  seizin,  is  held  suflacient  to  sustain  it.(&)  But  possession 
without  claim  of  title  is  not. 

61.  The  covenant  of  seizin  is  broken,  if  the  covenantor  have  not  the 
possession,  the  right  of  possession,  and  the  right  of  legal  title;  or  the 
very  estate  in  quantity  and  quality,  which  the  deed  purports  to  con- 
vey. He  must  have  ike  whole  title.  But  not  by  any  outstanding 
equity,  or  equitable  lien,  as,  for  instance,  a  mortgage  or  judgment, 
or  the  expectant  right  of  a  wife  to  dower,  living  her  husband.(3) 
Nor  where  the  grantor  has  had  exclusive  occupation,  by  his  tenant, 
under  a  claim  of  title,  for  thirty-one  years.(4)  Otherwise,  if  the 
grantor  do  not  own  such  things,  affixed  to  the  freehold,  as  would  pass 
by  a  conveyance  of  the  land.  Thus,  where  a  grantor  covenanted 
that  he  was  lawful  owner  of  the  premises,  and  seized  of  a  good 
and  indefeasible  inheritance  therein;  and  a  rail-fence  on  the  pre- 
mises was  the  property  of  another  person,  by  virtue  of  a  previous 
agreement  with  the  grantor ;  held,  the  grantee  might  maintain  an  ac- 
tion for  the  covenant  of  seizin.(5)  So  it  is  a  breach  of  the  covenant  of 
seizin,  if  there  is  no  such  land  in  existence,  as  the  deed  purports  to  con- 
vey.(6) 

62.  Conveyance,  bounded  on  the  land  of  a  third  person,  with  whom 
the  grantor  had  previously  agreed  by  parol  on  a  different  line  from  the 
true  one,  and  marked  it  by  stakes.  Held,  such  third  person's  posses- 
sion between  these  lines,  claiming  title,  at  the  time  of  the  conveyance, 
was  a  breach  of  the  covenant  of  seizin.(7) 

62  a.  But  it  extends  only  to  an  adverse  title  in  a  third  person  ;  not  to 
one  of  the  grantee  himself,  who  is  estopped  from  setting  it  up  against 
the  grantor.(8) 

Fairf.  389;    Fitzhugli  v.  Crogham,  2  X  J. 
Marsh.  430  ;  1  Pirt.  Dig.  225  ;  Sedgwick  v. 
Hollenbaok,  7  John.  316  ;  16,  254. 
(4).,&ian  v.  Hancock,  31  Maine,  42. 

(5)  Mott  V.  Palmer,  1  Comst.  564. 

(6)  Bacon  v.  Lincoln,  4  Gush.  210. 
(T)  Cornell  ¥.  Jackson,  3  Cush.  506. 
(8)  Purness  v.  Williams,  11  lUin.  229. 


(1)  Griffin  v.  Pairbrother,  1  Pairf.  91  ; 
Marston  t.  Hobbs,  2  Mass.  437  ;  Willard  v, 
Twitchell,  1  N.  H.  177. 

(2)  Trenehard  v.  Hoakina,  Winch.  91 ;  Lit. 
Rep.  203  ;  Gamsford  v.  Griffith,  Sid.  328. 

(3)  Adm'r,  &o.  v.  MoCoy,  3  Ohio,  218; 
Peoare  v.  Chouteau,  13  Mia.  527 ;  Mlll^  v. 
Catlin,  22  Verm.  98 ;  Wheeler  v.  Hatch,  3 


(tt)  Covenants  of  seizin,  against  eviction,  and  for  quiet  enjoyment,  were  introduced  long 
after  warranties,  not  for  the  purpose  of  greater  indemnification,  but  to  supply  some  defects 
in  the  warranty,  of  another  description.     Stout  v.  Jackson,  2  Band.  172. 

A  covenant  in  a  deed,  "  to  warrant  and  defend  the  title  of  the  land  sold,"  is  not  a  covenant 
of  seizin,  and  an  actual  eviction  or  its  equivalent  is  necessary  to  establish  a  breach.  Witty 
V.  Hightower,  12  S.  &  M.  478. 

Where  the  covenantee  in  such  case  goes  into  possession,  and  purchases  a  supposed  para- 
mount title  from  a  stranger,  there  is  no  breach  of  the  covenant,  and  he  cannot  maintain  an 
.  action  thereon.     lb. 

Under  a  covenant  to  convey  by  "  a  good  general  warranty  deed,  with  the  fee-simple  an- 
nexed," a  covenant  of  seizin  is  not  essential.     Kirkendall  v.  Mitchell,  3  McL.  144. 

(6)  In  New  Hampshire,  a  mere  right  of  entry.  Willard  v.  Twitchell,  1  N.  H.  177.  But 
see  Parker  v.  Brown,  15  N".  H.  176. 
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62  b.  The  covenant  is  broken  by  an  outstanding  life-estate,  though 
the  grantee  have  always  had  possession  since  the  conveyance.(l) 

63.  Where  a  grantor  holds  under  a  deed  which  is  not  void,  but  only 
voidable,  as,  for  instance,  the  deed  of  a  non  compos  not  under  guardian- 
ship, the  covenant  of  seizin  is  not  broken.  So  where  hie  has  exclusive 
possession,  claiming  a  fee  adversely  to  the  owner,  this  satisfies  the  co- 
venants of  seizin  and  a  right  to  convey.  So  where  he  claims  under  a 
deed  from  one  having  no  right  to  convey,  and  enters  under  color,  though 
not  by  virtue,  of  such  deed,  and  acquires  a  seizin  by  disseizin  of  the  prior 
owner.  But  merely  showing  a  deed  from  a  third  person  is  insufficient 
to  sustain  the  covenant,  without  proving  the  seizin  of  the  latter.(2) 

64.  It  has  been  held  to  be  no  breach  of  this  covenant,  that  the  gran- 
tor owns  a  less  number  of  acres  than  that  described  in  the  deed. (3) 

65.  A  distinction  is  made  betv/een  the  naked  covenant  of  seizin,  and 
that  of  a  "  perfect,  absolute,  and  indefeasable  estate  of  inheritance  in 
fee  simple."  The  latter  covenant  is  broken,  where  the. former  might 
not  be.  So,  where  one  covenants  that  he  has  an  indefeasable  estate  in 
fee  simple,  a  tenancy  by  the  curtesy,  the  tenant  being  in  possession,  is 
a  breach. (4) 

66.  In  Vermont,  the  doctrine  above  stated,  as  to  the  import  of  the 
covenant  of  seizin,  has  been  denied.  Where  one  covenants  that  he  is 
"  lawfully(a)  seized  in  fee,"  a  seizin  by  wrong,  or  of  an  estate  less  than 
a  fee,  is  insufficient.  It  is.  also  held,  that  this  covenant  is  not  the  same 
with  that  of  "  a  good  right  to  convey."  The  latter  is  a  covenant  for 
title,  and  requires  "  the  very  estate,  in  quantity  and  quality,"  which  is 
agreed  for.(5) 

67.  So,  in  Connecticut,  the  doctrine  adopted  in  Massachusetts  is  de- 
nied, and  the  covenant  of  seizin  held  to  require  a  lawful  seizin. (6) 

68.  The  covenant  of  seizin  has  reference  to  the  time  of  convey- 
ance.(6)     No  subsequently  acquired  title  is  a  fulfilment  of  it. 

69.  A  conveys  to  B,  and  B,  not  having  entered  or  recorded  his  deed, 
conveys  to  0,  who  records  his  deed.  B  then  gives  up  his  deed  to .  A, 
and  takes  up  the  consideration  notes.  A  then  conveys,  with  covenants, 
to  D,  who  records  his  deed.  Held,  inasmuch  as  D  acquired  a  para- 
mount title  only  by  the  recording  of  his  deed,  the  covenant  of  seizin,  en- 
tered into  at  the  making  of  the  deed,  was  broken. (7) 

70.  Where  one  covenants  that  he  is  seized  in  fee  simple,  and  has  only 
a  copyhold  in  fee,  the  covenant  is  broken,  and  the  measure  of  damages 
is  the  difference  in  value  of  a  fee  simple  and  a  copyhold.  So,  where  a 
husband  and  wife  convey,  and  the  latter  is  an  infant  and  dies,  it  is  a 
sufficient  breach  of  the  covenant  of  a  right  to  convey,  to  allege  this 
fact,  and  that  her  right  has  descended  to  a  minor  heir,  and  that  the 
estate  is  divested  from  the  plaintifif.(8) 

field  V.  Williams,  2  Verm.  321 ;  Lockwood  v. 
Sturdevant,  6  Conn.  373. 

(5)  Richardson  v.  Dorr,  6  Verm.  19;  2,  327. 

(6)  Mitchell  v.  Warner,  5  Conn.  497. 

(7)  Gilbert  v.  Bulkley,  8  Conn.  262 ;  Mor- 
ris v.  Phelps,  5  John.  49. 

(8)  Gray  v.  Briscoe,  Noy,   142 ;  Nash  v. 
Aston,  T.  Jones,  195. 


(1)  Mills  V.  Oatlin,  22  Verm.  98. 

(2)  Wait  V.  Maxwell,  5  Pick.  217  ;  Mars- 
ton  V.  Hobbs,  2  Mass.  433 ;  Bearce  v.  Jack- 
sou,  4,  408;  Smith  v.  Strong,  14  Pick.  132; 
Baxter  v.  Bradbury,  7  Shepl.  260;  Spring  v. 
Chase,  9,  505. 

(3)  ilann  v.  Pearson,  2  John.  37. 

(4)  Smith  V.  Strong,  14  Pick.   132 ;  Gar- 


(a)  No  particular  signiflcancy  is  attached  to  this  word. 

(6)  It  will  be  seen  hereafter,  that  for  this  reason  it  is  not  assignable 
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71.  The  next  covenant  is  that  for  quiet  enjoyment,  whereby  the  gran- 
.  tor  agrees  that  the  grantee  shall  hold  the  land,  undisturbed  by  himself 

or  others.  This  covenant  relates  to  the  possession,  not  the  title,  of  the 
land.  (See  ch.  87,  sec.  2.)  It  does  not  take  effect,  unless  the  grantee  has 
possession.  But  where  there  is  no  other  occupant,  the  deed  itself  gives 
him  a  sufficient  constructive  possession.  This  covenant  was  formerly 
held  to  embrace  wrongful  as  well  as  lawful  evictions  by  third  persons. 
But  it  is  now  well  settled,  that  a  covenant  for  title  gives  the  grantee  a 
claim  against  the  grantor,  only  where  the  former  is  disturbed  by  one 
having  a  good  adverse  claim,  unless  tortious  evictions  are  included  by 
express  words.  This  principle  is  founded  upon  the  policy  of  prevent- 
ing any  connivance  between  the  grantee  and  a  stranger  without  title, 
for  the  purpose  of  recovering  damages  from  the  grantor ;  and  also  upon 
the  consideration,  that  one  wrongfully  disturbed  has  a  remedy  against 
the  wrong-doer.  Thus,  where  a  grantor  covenants  against  the  acts  of 
himself,  and  oi  every  other  person  or  persons  whomsoever,  and  the  grantee 
is  afterwards  wrongfully  dispossessed  by  public  authority,  for  an  act 
committed  by  the  grantor  before  the  conveyance ;  no  action  lies  on  the 
covenant.(l)(a) 

72.  But  a  covenant  against  the  acts  of  a  particular  person,  embraces 
wrongful  acts.  So  also  a  covenant  against  all  claims  or  pretended 
claims  to  a  particular  right  in  the  land.  Thus,  where  a  right  of  com- 
mon in  the  land  is  claimed  at  the  time  of  the  lease,  and  the  lessor  cov- 
enants for  quiet  enjoyment  against  all  claiming  or  pretending  to  claim 
any  right  in  the  land  ;  the  entry  of  a  person  having  or  pretending  to 
have  a  claim,  time  out  of  mind,  is  a  breach  of  the  covenant.(2) 

73.  A  tortious  entry  by  the  grantor  himself  is  a  breach  of  the  cov-' 
enant  for  quiet  enjoyment.     But  not  the  grantee's  own  possession.(3) 

74.  The  covenant  for  quiet  enjoyment  does  not  extend  to  evictions 
under  rights  which  are  acquired  subsequently  to  the  conveyance  ;  as, 
for  instance,  by  the  location  of  a  town  way.  Hence  the  declaration 
must  allege  the  adverse  right  as  existing  at  or  before  the  time  of  the 
grant.(4) 

_  75.  Upon  a  somewhat  similar  principle,  where  the  corporation  of  the 
city  of  New  York  conveyed  land  for  the  purposes  of  a  church  and 
cemetery,  and  covenanted  for  quiet  enjoyment,  and  afterwards  were 
empowered  by  the  Legislature  to  prohibit  the  use  of  lands  in  the  city 
for  a  cemetery  by  a  by-law ;  which  they  accordingly  did  ;  it  was  held 
that  this  was  not  a  breach,  but  a  repeal,  of  the  covenant ;  that  the  act 
of  the  city  was  virtually  the  act  of  the  Legislature ;  and  that  the  city 
was  not  liable  to  the  grantees.(5) 

(1)  Mountford  v.  Oatesby,   Dyer,   328  a; 


Hayes  v.  Biekerstaff,  Vaugh.  122 ;  2  Saun. 
Its  a,  n.  8 ;  181  a,  n.  10;  Curtis  v.  Deeriug, 
3  Fairf.  501 ;  Dudley  v.  FoUiott,  3  T.  R.  584 ; 
Noble  ¥.  Smith,  1  H.  Bl.  84 ;  Kelly  v.  Dutch, 
&o.,  2  Hill,  105 ;  St.  John  v.  Palmer,  5  Hill, 
599;  Rantin  v.  Robertson,  2  Strobh.  866; 
Beebe  v.  Swartwout,  3  Gilm,  162. 

(2)  Chaplain  v.  Southgate,  10  Mod.  884;  2 
"Wms.  Saun.  181,  n.  10;  Duvall  v.  Craig,  2 


Wheat.   62,   n.   c;    Patton  v.   Kennedy,   1 
Marsh.  389. 

(3)  Sedgwick  v.  Hollenback,  1  John.  376 ; 
Beebe  v.  Swartwout,  3  G-ilm.  162. 

(4)  Elhs  V.  Welch,  6  Mass.  246;  Story's' 
PI.  161  ;  Frost  v.  Ernest,  4  Whart.  85. 

(5)  Corpor'n,  &o.  v.  Mayor,  &c.,  5  Cow.  538 ; 
Hobson  V.  Middleton,  9  D.  &  R.  2i1 ;  6  B.  & 
C.  295. 


{a)  The  covenantor  is  not  bound,  where  the  eviction  may  possibly  be  under  title  derived 
from  the  grantee  himself.     Brookes  v.  Humphreys,  6  Scott,  756. 
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76.  But  the  elder  title,  to  which  the  covenant  is  restricted,  is  said  to 
mean  merely  a  title  not  derived  from  the  grantee  himself.  Upon  this 
ground,  where  a  mortgage  to  the  plaintiff  was  made  before  a  deed  to  a 
third  person,  but  the  latter  was  first  recorded,  and  the  deed  made  no 
exception  of  the  mortgage ;  the  grantor  Was  held  liable  to  the  mortgagee 
upon  the  warranty  in  the  mortgage.(l) 

77.  Where  the  adverse  title  is  not  a  paramount  one,  but  the  grantee 
is  precluded  from  disputing  it  by  his  own  acts  and  declarations  ;  he  can 
make  no  claim  on  the  warranty. (2) 

78.  The  next  covenant  is  that  of  general  warranty;  but  this,  in  the 
United  States,  is,  in  fact  and  in  essence,  a  covenant  for  quiet  enjoyment. 
It  embraces  an  adverse  possession,  as  well  as  adverse  title.  Thus,  evic- 
tion by  virtue  of  a  term  for  years  is  a  breach.  Otherwise  with  the  cov- 
enant of  seizin. (3) 

79.  The  covenant  of  warranty  does  not  imply  that  of  seizin.  In  a 
suit  upon  it,  the  plaintiff  con  not  show  that  there  is  no  such  land  as  that 
which  purports  to  be  conveyed.(4) 

80.  The  next  covenant  is  that  against  incumbrances. 

81.  An  incumbrance,  in  order  to  fall  within  this  covenant,  must  be 
directly  upon  the  land  itself,  or  its  proceeds ;  not  upon  the  value  to  come 
out  of  the  proceeds.  Thus,  in  an  ancient  case,  where  the  covenant  was 
to  acquit  the  party  of  all  charges  issuing  out  of  the  land,  and  a  subse- 
quent statute  gave  to  the  king  a  tenth  of  the  value,  from  the  issues  of 
lands;  this  charge  was  held  not  to  be  within  the  covenant.  It  would 
be  otherwise  with  a  gift  of  tlae  issues  themselves.(5) 

82.  Covenant  in  a  deed,  that  the  grantee  should  have,  &c.,  quietly, 
&c.,  without  impediment  from  the  grantor  or  others,  and  be  clearly  ac- 
quitted, &e.,  from  all  former  and  other  grants,  &c.,  rents,  rent-charges, 
&c.,  and  incumbrances  whatsoever.  The  land  was  held  of  the  lord  of 
a  manor  under  a  small  quit-rent,  incident  to  the  tenure.  The  grantee 
was  not  molested  for  any  arrears,  due  previous  to  the  covenant.  Held, 
the  quit-rent  was  within  the  covenant.(6) 

83.  A  covenant  for  an  indefeasible  estate,  "without  any  manner  of  con- 
dition to  alter,  change,  determine,  or  defeat  the  same,"  is  a  covenant 
against  incumbrances,  as  well  as  of  seizin. (7) 

84.  The  next  covenant,  in  England,  is  for  such  further  assurance  as 
the  grantee  or  his  counsel  shall  lawfully  and  reasonably  require.  This 
covenant  is  probably  not  very  extensively  used  in  the  United  States.(8) 

85.  Where  the  covenant  is  for  such  assurance  as  counsel  shall  advise, 
the  assurance  must  be  devised  by  counsel,  and  not  by  the  grantee  him- 
self, though  learned  in  the  law.  If  for  such  as  the  obligee's  counsel 
shall  advise ;  the  counsel  need  not  communicate  directly  with  the  gran- 
tor, but  may  advise  the  grantee,  and  the  latter  inform  the  grantor  and 
demand  the  performance.  The  covenant  is  not  broken,  till  the  obligee 
presents  a  suitable  instrtiment  to  the  grantor,  ready  to  be  sealed  by  him. 


(1)  Curtis  V.  Peering,  3  Pairf.  499 ;  Kirby 
V.  Hansaker,  Cro.  Jac.  315. 

(2)  Kelly  v.  Dutcli,  &o.,  2  HIU,  105. 

(3)  Emeraon  v.  Prop'rs,  &c.,  1  Mass.  467. 
(But  see"  Mitchell  v.  Warner,  5  Conn.  522  ;) 
Riokert  v.  Snyder,  9  Wend.  416. 

(4)  Vanderkarr);.  Vanderkarr,  11  John  122. 


(5)  Bro.  Abr.  Grant,  164;  Touch.  161. 

(6)  Hammond  v.  Hill,  Com.  E.  180. 
(1)  Stanard  v.  Eldridge,  16  John.  254. 

(8)  Nelson  v.  Harwood,  3  Call,  394; 
Gwynn  v.  Thomas,  2  Gill  &  J.  420 ;  King  v. 
Jones,  5  Taun.  418. 
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TJie  further  assurance  must  be  reasonable,  and  conform  to  the  nature 
and  purport  of  the  original  bargain.(l) 

86.  Covenants  for  title  are  inserted  in  mortgages,  as  well  as  absolute 
deeds  ;  and  it  does  not  appear  that  they  are  to  be  construed  differently 
in  the  one  case  and  in  the  other.(2) 

87.  Where  restrictive  and  qualifying  words  are  connected  with  one  • 
of  several  covenants  for  title,  though  not  with  the  otherS;  they  will 
be  extended  to  the  latter  by  implication.  Thus  the  covenant  of  seizin, 
and  a  right  to  convey,  is  qualified  by  a  subsequent  covenant  for  quiet 
enjoyment,  without  let,  &c.,  hy  the  grantor,  and  persons  claiming  under 
him.{o) 

88.  Covenants  in  a  deed :  1.  Th2iX,  notwithstanding  any  thing  ly  him  done, 
the  grantor  was  seized  in  fee  ;  2.  That  h'e  had  power  to  sell ;  3.  That 
the  land  was  free  of  incumbrances  by  him  or  his  father;  4.  That  the 
grantee  should  enjoy  against  all  claiming  under  the  grantor,  his  father 
and  grandfather.  In  an  action  upon  the  second  covenant,  held,  (North, 
Ch.  J.,  dissent.)  that  the  restriction  of  the  first  covenant  was  equally  ap- 
plicable to  the  second. (4) 

89.  A  grantor  covenanted  that  the  land  contained  600  acres,  and  then 
added  general  covenants  of  title.  Held,  the  latter  covenants  were  re- 
stricted to  the  quantity  of  land  specified.(5) 

90.  Covenant  of  seizin,  (generally,")  and  of  warranty  against  all  claims 
except  those  of  the  lord  of  the  soil.  Held,  the  exception  applied  to  both 
covenants.(6) 

91.  A  deed  warranted  the  estate  to  the  grantee  and  his  heirs  against  ' 
the  grantor  and  his  heirs,  and,  proceeded  to  covenant,  that,  notwithstand- 
ing any  act  done  hy  him  to  the  contrary,  the  grantor  Was  seized  in  fee,  &c., 
and  that  he  had  good  right,  full  power  and  lawful  authority  to  convey, 
&c.,  in  manner  aforesaid.  The  grantee,  being  evicted  by  one  not  claim- 
ing under  the  grantor,  brings  an  action  upon  the  last  covenant.  Held, 
this  either  made  part  of,  or  was  restricted  by,  the  preceding  qualified 
covenants,  and  that  the  defendant  was  liable  only  for  an  eviction  by  him- 
self, or  those  claiming  under  him. (7) 

92.  But  where  grantors  covenanted,  that  for  and  notwithstanding  any 
act,  &c.,  by  them,  or  any,  or  either  of  them  done  to  the  contrary,  they 
had  good  right  to  convey ;  and  also,  that  they  or  some  one  of  them,  for 
and  notwithstanding,  &c.,  had  good  right  and  full  power  to  grant,  &c. ; 
and  also  that  the  grantee  should  enter  and  enjoy  the  land,  without  the 
lawful  let  or  disturbance  of  the  grantors,  &c.,  or  for  or  by  any  other  per- 
son ;  and  that  the  grantee  should  be  kept  harmless  against  all  titles,  &c., 
except  a  certain  rent;  held,  the  covenant  for  quiet  enjoyment  waS  not 
restricted  by  the  qualification  annexed  to  the  covenant  of  a  right  to 
convey.(8) 

93.  A  and  B,  grantors,  covenanted  severally  against  their  own  acts  and 


(1)  Eosewell'a  case,  5  Eep.  19  b ;  Miller  v. 
Parsons,  9  John.  336 ;  Higginbottom's  case, 
6  Eep.  19  b ;  Heron  v.  Treyne,  2  Ld.  Ray. 
■750. 

(2)  Lockwood  v.  Sturdevant,  6  Conn.  3T3. 
(3)-Milner«;.  Horton,  McClel.  641 ;  Millers. 

Heller,  1  S.  &  R.  32 ;  Horsfall  «.  Testar,  1 
Moo.  89  ;  Poord  v.  Wil'son,  2,  592.     But  see 


Pitzgerald,    15,   530;   Smith  v.  Oompton,  3 
Barn.  &  Adol.  189. 

(4)  Gainsfordi).  ariffitli,  1  Saun.  58;  Ner- 
vin  V.  Munns,  3  Lev.  46 ;  Broughtou  v.  Con- 
way, Dyer,  240. 

(5)  "Whallon  v.  Kauffman,  19  John.  97. 

(6)  Cole  V.  Hawes,  2  John.  Cas.  203. 
.(7)  Browning  v.  "Wright,  2  B.  &  P.  13. 
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incumbrances,  and  also  to  warrant  and  defend  against  their  own  acts, 
and  those  of  all  other  persons,  and  to  give  an  equal  indemnity  in  case 
of  eviction.  Held,  these  covenants  were  independent  of  each  other ; 
that  no  eviction  or  demand  of  indemnity  was  necessary,  but  a  prior  in- 
cumbrance by  A  and  B  was  sufficient  to  maintain  an  action.(l) 

94.  The  covenants  above  referred  to  are  found  contained  in  deeds  of 
general  warranty.  The  covenants  in  a  deed  of  quit-claim  or  release  are  of 
a  special  and  qualified  nature.  With  regard  to  covenants  of  the  latter 
description,  the  question  may  often  arise,  whether  an  adverse  claimant, 
asserting  his  title  to  the  land,  falls  within  the  class  against  whose  acts 
the  grantor  has  covenanted. (a) 

95.  A  purchased  lands  to  himself  and  B  his  wife,  and  to  bis  heirs  in 
fee  ;  and,  in  a  subsequent  lease  of  them,  covenanted  for  quiet  enjoyment 
against  the  lessor,  &c.,  or  any  other  person  by  or  through  his  or  their 
means,  title  or  procurement.  B,  after  A's  death,  enters  upon  the  land. 
Held,  a  breach,  because  B's  claim  is  by.  means  of  A. (2) 

96.  It  is  said,  that  if  a  tenant  in  tail,  who  purchased  the  estate,  en- 
tered into  a  covenant  in  these  terms,  an  entry  by  the  issue  would  be  a 
breach — the  latter  claiming  by  his  means,  though  not  by  his  title.  But, 
if  the  issue  convey  with  such  a  covenant,  and  their  issue  enter,  this  is 
no  breach,  because  the  latter  claim  by  descent.  So,  if  tenant  for  life 
covenants  thus,  and  a  remainder-man  entei's,  it  is  no  breach,  because  the 
latter  claims  by  the  conveyance  creating  the  remainder,  not  by  the 
covenantor.(3) 

97.  A  covenant  against  any  claiming  iy^from  or  under,  the  grantor, 
is  broken  by  a  claim  of  dower  on  the  part  ot  his  wii'e,  who  claims  under 

(1)  Duvall  V.  Craig,  2  "Wheat,  45.  I  v.  Swinnerton,  Cro.  Jao.  657. 

(2)  Butler  i;.  Swinerton,  Palm.  339  ;  Butler  |      (3)  Palm.  340. 

(a)  Cases  have  also  occurred,  where  a  deed  of  only  the  grantor's  rigM  and  title,  in  and  to 
the  land,  is  accompanied  by  a  general  warranty;  thus  raising  the  question,  whether  the  for- 
mer or  the  latter  clause  shall  control  the  construction. 

Deed  of  "all  my  right,  title  and  interest  in  and  unto  the  ferry  called,  &o.,  and  the  boat 
whicli  I  built  and  now  use  in  currying  on  the  ferry,  and  all  the  estate,  land  and  buildings 
standing  thereon,  as  the  same  is  now  occupied  and  improved  by  me,"  with  covenants  of  title, 
general  warranty,  &o.  Held,  a  conveyance  only  of  the  grantor's  actual  interest,  and  that  the 
covenants  were  restricted  by  the  grant.  Allen  v.  Holton,  20  Pick.  458.  So,  in  case  of  a 
conveyance  of  all  the  grantor's  right,  &a,  and  describing  the  land  by  metes  and  bounds,  courses 
and  distances.  Sweet  v.  Brown,  12  Met.  175.  But,  in  New  Hampshire,  where  one  gave  a 
deed  of  his  right,  title,  &c.,  with  a  covenant  to  warrant  and  defend  the  premises  against  all 
lawful  claims  arising  under  him;  held,  the  covenant  applied  to  the  land,  not  merely  to  the 
right  released.  Otherwise,  the  covenant  would  be  nugatory,  having  no  force,  except,  possi- 
bly, in  binding  the  heirs  to  defend  against  aelaim  of  dower.     Loomis  v.  Bedell,  11  ]Sf.  H.  74. 

Conveyance,  with  covenants  of  warranty,  by  metes  and  bounds,  "meaning  and  intending 
by  this  deed  to  convey  all  my  right,  title  and  interest  in  and  to,"  the  premises.  Held,  the 
covenants  applied  to  the  land,  not  merely  the  grantor's  interest  in  it.  Hubbard  v.  Apthorp, 
3  Cush.  419. 

Description  in  the  premises  of  a  deed,  as  follows — "  the  following  described  land  in  Col- 
chester— all  the  land  which  I  own  by  virtue  of  a  deed,  dated,  &c.,  recorded,  &o ;  being  all. 
my  right  and  title  to  the  land,  comprising  fifty  acres  off  of  the  east  end  of  lot  No.  75,  in  said 
town."  The  habendwm  was  as  follows:  "  to  have,  &c.,  the  above  granted  and  bargained  pre- 
.mises,"  &o. ;  and  the  grantor  covenanted,  that  he  was  "seized  of  the  premises  in  lee-sim- 
ple," and  had  good  right  to  sell  them,  that  they  were  free  from  all  incumbrances,  and  that  ho 
would  warrant  and  defend  them  against  the  lawful  claims  of  all  persons.  Held,  this  was  a 
conveyance  of  the  land,  not  merely  of  such  title  as  the  grantor  had,  and  that  he  was  liable 
for  breach  of  the  covenants.     Mills  v.  Catlin,  22  Term.  98. 
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him.     Otherwise,  if  the  claim  were  made  by  the  mother  of  the  gran- 
tor.(l) 

98.  A  lessee  assigned  his  lease,  to  have,  &c.,  in  as  ample  a  man- 
ner, to  all  intents,  &c.,  as  the  assignor  might,  &o.,  with  a  covenant  that 
he  had  a  good  and  lawful  right  to  bargain  and  transfer  the  premises,  as 
above  written,  and  free  from  arrearages  of  rent  and  other  incumbrances, 
&c.  Held,  the  covenant  applied  only  to  acts  of  the  lessee,  not  to  the 
lessor's  title.('2) 

98  a.  x\  deed  made  in  consideration  of  a  discharge  of  his  mortgage  to  a 
second  mortgagee,  having  no  notice  of  the  first  mortgage,  to  hold  to  him, 
so  that  neither  the  grantor  nor  his  heirs,  nor  any  person  claiming  from 
or  under  him,  or  them,  should  claim  or  demand  any  right,  &c.,  in  the 
premises ;  is  a  covenant  against  incumbrances  previously  made  by  the 
grantor.  And  the  grantee,  on  paying  off  the  first  mortgage,  may  recover 
the  amount  of  the  grantor,  if  not  exceeding  the  sum  due  on  the  note.(3) 

99.  A  claim,  made  by  virtue  of  an  appointment  to  uses,  is  a  claim 
under  the  appointer.  Hence  such  claim  is  a  breach  of  a  covenant,  in 
a  subsequent  conveyance  by  him,  against  all  persons  claiming  5^,yro?n, 
or  under  him.{^) 

100.  If  the  covenant  is  against  all  persons  claiming  by  default  of  the 
grantor,  it  applies  to  a  quit-rent,  due  before  he  took  the  estate,  and 
remaining  unpaid  at  the  time  of  conveyance.(5) 

100  a.  A  covenant  of  warranty  "  against  the  grantor  and  his  heirs, 
and  against  all  and  every  other  person  lawfully  claiming  or  to  claim," 
is  not  broken  by  the  entry  and  occupancy  of  the  commonwealth  in  the  | 
exercise  of  its  right  of  eminent  domain. (6)  A  release  of  damages  for 
such  entry  and  occupancy,  executed  before  the  conveyance  with  war- 
ranty, is  not  an  eviction  (7) 

101.  Where  a  purchaser  discovers  a  defect  in  the  title,  he  may  in 
equity  compel  specific  performance  of  the  covenant  for  further  assur- 
ance, if  the  transaction  is  free  from  all  exception.  But,  if  the  convey- 
ance itself  is  void,  this  covenant  is  void  also ;  as,  for  instance,  where 
one  covenants  to  stand  seized  to  the  use  of  a  stranger.(8) 

102.  In  addition  to  the  covenants  already  referred  to,  there  are  others, 
of  less  frequent  use,  and  perhaps  for  the  most  part  unknown  in  this 
country,  which  require  brief  notice. 

103.  The  first  of  these  concerns  the  title  deeds.  Where  a  deed  con- 
tains a  covenant  of  seizin,  the  grantee  is  not  entitled  to  the  title-deeds. 
So,  where  a  vendor  conveys  only  a  portion  of  his  estate,  he  for  his  own 
security  retains  his  title  deeds.  In  such  case,  or  where  for  any  other 
cause  he  retains  them,  he  is  bound  to  covenant  for  their  production,  in 
case  of  necessity.  This  covenant  runs  with  the  land ;  but,  if  the  deed 
containing  it  is  not  delivered  to  a  subsequent  purchaser,  the  latter  may 
claim  the  same  covenant  from  his  vendor.(a)     It  is  said,  the  covenant 

(1)  Godh.  333 ;  Palm.  340. 
•    (2)  Kniokerbacker   v.    Killmore,    9   John. 
106.     See  Staines  v.  Morris,  1  Tes.  &  B.  8. 

(3)  Cole  V.  Lee,  30  Maine,  392. 

(4)  Hurd  V.  Fletcher,  Doug.  43. 

(5)  Howes  V.  Brushfield,  3  E.  491. 


(6)  Dobbins  i;.  Brown,  2  Jones,  15. 

{1)  lb. 

(8)  4  Oruise,  326;  Johnson  v.  Nott,  1  Tern. 
271;  Prec.  in  Cha.  476.  See  Tuite «;.  Miller, 
10  Ohio,  382. 


(a)  III  Vermont  (Anth.  Shep.  5;   1  Verm.  L.  188,  sec.  8,)  grantors   are  required  to  pro- 
cure the  recording  of  title  deeds  unrecorded,  on  the  aTinlinatinn  nf  anhaBnnont  nnmhoaBra. 
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in  question  runs  with  the  land,  so  long  only  as  a  privity  of  estate  sub- 
sists between  the  owners  of  the  several  estates  to  which  the  deeds 
relate. (1) 

104.  Where  a  vendor  retains  the  title  deeds,  and  covenants  for  further 
assurance,  the  purchaser  may  compel  him  to  covenant  for  production 
of  the  deeds.(2) 

106.  Leases  often  contain  a  covenant ybrre«ewai.  (See  iease.  Vol.  I.) 
This  may  be  either  to  give  a  single  new  lease,  or  for  perpetual  renewal. 
And  the  latter  object  may  be  effected,  by  a  covenant  to  grant  a  new  lease, 
under  the  same  rents  and  covenants  only  as  in  this  lease,  in  which  case  the 
new  lease  shall  itself  contain  a  repetition  of  the  same  covenant.  Especi- 
ally will  this  construction  be  given,  where,  upon  the  strength  of  the  cove- 
nants, the  lessee  has  made  great  improvements.  In  cases  of  this  kind, 
though  an  action  for  damages  mav  be  brought,  a  more  effectual  remedy 
is  a  bill  in  equity,  which  will  decree  the  execution  of  a  lease  with  the 
proper  covenants.(3) 

106.  Lease  from  A  to  B  for  three  lives.  B  covenants  to  pay  A,  on 
the  expiration"of  the  first  life,  a  certain  fine,  to  add  one  other  life  to  the 
remaining  two,  and  so  to  continue  the  renewing  this  lease  or  leases, 
paying  to  A,  his  heirs  or  assigns,  the  same  sum  for  every  life  so  added 
or  renewed  from  time  to  time.  A  covenants  for  himself,  his  heirs,  &c., 
with  B,  his  executors,  &c.,  for  said  sum  to  be  paid  A,  his  heirs,  &c., 
at  A  hall,  or  at  the  place  where  the  hall  now  stands ;  to  execute  one  or 
more  lease  or  leases,  under  the  same  rents  and  covenants  with  these  pre- 
sents; and  to  add  such  life  or  lives  as  shall  be  then  and  there  named 
by  B,  his  executors,  &c.  The  lease  was  twice  renewed,  upon  the  suc- 
cessive expiration  of  two  of  the  lives.  Upon  that  of  the  third,  one  of 
the  renewed  lives  still  continuing,  C,  an  assignee  of  the  lease,  brings  a 
bill  in  equity  against  D,  a  grandson  of  A,  but  only  a  teuant  for  life,  for 
a  renewal  with  the  original  covenants.  Held,  the  true  construction  of 
the  original  lease  was,  a  covenant  for  perpetual  renewal,  and  not  merely 
the  adding  a  life  upon  the  expiration  of  each  original  one ;  that  the 
clause  respecting  the  place  of  payment  favored  this  construction,  as  it 
could  not  be  anticipated  that  the  hall  would  be  demolished  in  three 
lives ;  that  the  fine  constituted  a  valuable  consideration,  which  gave 
validity  to  the  covenant,  notwithstanding  its  tendency  to  perpetuity, 
and,  as  A  might  have  sold  the  fee,  so  he  might  charge  it  as  he  pleased  ; 
and  that,  although  the  defendant  was  but  a  tenant  for  life,  and  could 
not  therefore  covenant  for  his  heirs,  he  should  covenant  for  himself  and 
all  claiming  under  him. (4) 

107.  Lease  from  A  to  B,  for  the  lives  of  B  and  two  other  persons,  with 
a  covenant,  that  upon  request  of  B  and  his  heirs,  at  the  decease  of  the 
cestui  que  vie,  or  any  of  them,  to  surrender  the  lease  and  take  a  new  one, 
adding  one  new  life  to  those  in  being,  and  upon  payment  of  a  broad 
piece  of  gold  to  A,  his  heirs,  &c.,  for  every  additional  life,  at  the  ex- 
pense of  B,  A,  his  heirs,  &c.,  would  make  to  B,  his  heirs,  &c.,  a  new 
lease  for  the  lives  of  the  two  persons  named  in  the  former  lease,  who 
should  then  be  living,  and  of  such  other  person  as  B,  his  lieirs  or  as- 


(1)  Abbott «.  Allen,  14  John.  248;  Spen- 
cer's case,  5  Co.  16  a;  Vyvyan  v.  Arthur,  1 
Barn.  &  Cr.  416 ;  Paul  v.  Nurse,  8,  486  ;  4 
Cruise,  326-1 ;  London  Law  Mag.  No.  22, 
art.  ^ 

Vol.  TT.  ''a 


(2)  Pain  v.  Ayers,  2  Sim.  &  St.  533. 

(3)  Bridges  v.  Hitchcock,  5  Bro.  Pari.  6 ; 
(Ponsonby  v.  Adams,  2  lb.  431 ;)  3  Atk.  83. 

(4)  Purnival  v.  Crew,  3  Atk.  83. 
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signs,  should  nominate,  in  lieu  of  the  person  named  in  the  prior  lease, 
as  the  same  should  respectively  die,  under  the  above  named  annual 
rent,  and  the  same  covenants  therein  contained.  This  instrument  was 
itself  the  renewal  of  a  lease  made  fifty  years  before,  and  successively 
renewed  with  the  same  clause  of  renewal.  Another  life  having  expired, 
upon  the  question  whether  a  new  lease  should  be  executed  in  the  same 
terms ;  held,  the  parties  by  their  acts  had  given  a  construction  to  the 
instrument,  and  the  clause  in  question  must  be  inserted. (l)(a) 

108.  The  principle,  to  be  derived  from  the  foregoing  series  of  cases, 
seems  to  be  directly  contradicted  by  others  of  equal  authority,  and  sub- 
sequent in  time  to  those  already  stated.  The  doctrine  of  these  cases  is, 
that  the  courts  lean  against  construing  a  covenant  to  be  for  perpetual 
renewal,  unless  such  intention  is  perfectly  clear.  And  the  same  con- 
struction is  adopted  in  equity  as  at  law.(2) 

109.  A,  having  a  long  term,  leased  it  for  five  years  to  B,  and  cove- 
nanted for  himself  and  his  ancestors  to  renew  this  lease  at  the  same 
rent,  and  on  the  same  covenants,  upon  the  request  of  B,  within  the  term. 
Held,  B  could  not  claim  to  have  a  covenant  for  renewal  in  a  new 
lease.  (3) 

110.  Lease  for  21  years  from  A  to  B,  with  a  covenant  that  A,  at  the 
end  of  the  first  seven  years,  would,  on  the  surrender  of  the  lease,  make 
a  new  one  for  21  years,  at  the  same  rent,  and  with  the  same  covenants 
as  were  reserved  and  contained  in  the  old  lease.  Upon  a  bill  for  spe- 
cific performance  by  B  against  the  executor  of  A,  held,  B  was  not  en- 
titled to  a  covenant  of  renewal  ia  the  new  lease,  no  such  intention 
appearing,  and  as  this  construction  would  amount  to  a  conveyance  in 
fee.(4) 

111.  Demise  for  99  years,  if  three  persons,  or  any  of  them,  should 
so  long  live,  with  a  covenant  by  the  lessor  for  himself,  his  heirs  and 
assigns,  (for  a  consideration  in  each  case,)  upon  the  death  of  any  of 
said  lives,  to  add  a  new  life,  or,  upon  the  death  of  two  of  them,  to  add 
two  new  lives;  or,  upon  the  death  of  all  of  them,  to  make  a  new  lease 
for  three  new  lives,  to  be  nominated  by  the  lessee,  his  executors,  ad- 
ministrators or  assigns,  for  the  like  term  as  was  thereby  demised ;  at 
and  under  the  like  rent,  covenants  and  agreements,  therein  contained. 
The  lives  having  all  expired,  the  lessee  demanded  a  new  lease,  renew- 
able upon  the  dropping  of  three  new  lives,  with  the  same  covenant  for 
renewal  contained  in  the  first  lease.  Held,  the  covenant  bound  the 
lessor  to  grant  a  new  lease  only  on  the  death  of  one  of  the  cestuis  que  vie 
named ;  that,  after  the  death  of  all  of  them,  no  further  renewal  could 
be  claimed ;  but  only  a  new  lease  for  99  years,  renewable  on  the 
death  of  three  persons  named,  but  without  any  covenant  for  further 
renewal.(5) 

112.  A  lessor  covenanted  to  let  the  premises  to  the  lessee  at  the  end 
of  the  term,  but  for  no  stated  price.     Held,  if  this  were  a  valid  cove- 

427;  (Tritton  v.  Foote,  2  Bro.  636  ;)  City,  &c. 
V.  Mitford,  14  Tes.  53  ;  •?  E.  237  ;  Moore  v. 
Foley,  6  Tes.  232  ;  Iggulden  v.  May,  9  Tes. 
325  ;   Harg.  Jurid.  Exer.  3,  222. 
(5)  Eussel  V.  Darwin,  2  Bro.  639,  n. 

{a)  The  ground  of  this  decison  was  strongly  disapproved  in  a  subsequent  case  in  Chancery, 
byLordAlvanley^    Baynham^  v.  Guy's,  Ac,  3  Tes.  298.    And  in  another  case  by  liOril 


(1)  Cooke  T 

Booth, 

Cowp 

819. 
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(2)  Moore  v 

i'oley, 

6  Tes 

232; 

Tritton  v.  1 

Foote,  2  Cox, 

174. 

(3)  Hyde  v. 

Skinner 
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nant,  it  would  not  be  for  perpetual  renewal,  but  only  for  a  single  re- 
newal, at  the  end  of  the  term ;  but  further,  that  it  was  void  for  uncer- 
tainty, (1) 

113.  A  lessee  may  forfeit  his  right  of  having  a  renewal  by  an  un- 
reasonable neglect  to  apply  for  it. 

114.  Demise  to  A  for  99  years,  if  three  specifJted  lives  should  so  long 
live,  with  a  covenant  to  renew,  and  a  proviso,  that  if  the  lessee,  his  ex- 
ecutors, &c.,  refused  or  neglected  to  renew,  or  to  make  application 
therein  after  the  death  of  the  first  or  any  of  the  lives  for  two  years,  the 
lease  should  be  void.  Within  a  year  from  the  explication  of  the  last 
life,  A  applied  for  a  renewal.     Held,  the  right  of  renewal  was  lost.(2) 


CHAPTER  LXXXVII. 


COVENANTS— BREACHES,  DAMAG-ES,  ETC. 


1.  What  is  a  breach  of  the  covenants  of  sei- 
zin and  of  warranty. 

10.  Exceptions  in  South  Carolina,  Ohio,  &o. 

12.  Amount  of  damages. 

29.  "Who  may  sue  upon  the  covenants  in  a 
deed ;  covenants,  whether  assignable ; 
present  and  future. 

38.  Intermediate  warrantor,  suit  by. 

41.  Liability  of  executors,  &c. 

47.  Covenant  against  incumbrances  ;  to  what 


it  applies ;  damages  upon ;  whether 
assignable,  &c. 

63.  Mutual  bearing  of  covenants  upon  each 
other. 

68.  Grantee,  when  estopped  to  deny  grantor's 
seizin ;  re-conveyauce,  reciprocal  co- 
venants, &c. 

12.  Incumbrance  assumed  by  grantee. 

15.  Miscellaneous  points  in  relation  to  cove- 
nants. 

82.  Estoppel. 


1.  The  effect  of  the  covenants  in  a  deed  is,  to  give  the  grantee  a 
claim  for  pecuniary  damages  in  case  of  any  defect  in  the  title.  The 
circumstances,  necessary  to  maintain  an  action,  depend  upon  the  par- 
ticular covenant  which  has  been  broken.  The  covenants  of  seizin,  a 
right  to  convey,  &c.,  being  broken  by  the  mere  existence  of  an  adverse 
title,  nothing  further  is  necessary  to  sustain  an  actjon  for  a  breach. (3)(a) 

2.  On  the  other  hand,  the  covenants  of  warranty  and  for  quiet  en- 
joyment(6)  are  not  broken,  until  the  adverse  title  is  actually  enforced 

(1)  Abeel  v.  Radcliff,  13  John.  297. 

(2)  Baynham  v.  Guy's,  &c.,  3  Ves.  295. 

(3)  Bradshaw'a  case,   9  Co.  60 ;   2  Wms. 
Saun.  181,  n.  a;  Pollard  v.  D wight,  4  Cranch, 


421,  430;  Duvall  v.  Craig,  2  Wheat.  62,  o,  o;. 
McCarty  v.  Leggett,  3  Hill,  134  ;  Mills  v.  Cat-' 
lin,  22  Verm.  98;  Tarpley  v.  Poage,  2  Texas, 
139  ;  Parker  v.  Brown,  15  N.  H.  176. 


{a)  Hence,  in  an  action  upon  a  covenant  of  seizin,  it  is  not  necessary  to  allege  an  eviction. 
Le  Roy  v.  Beard,  8  How.  451. 

So  in  a  suit  on  the  covenant  of  seizin,  or  of  a  right  to  convey,  the  breach  may  be  assigned 
by  negativing  the  words  of  the  covenant.     Ploom  v.  Beard,  8  Blackf.  76. 

But  the  assignment  of  a  breach  upon  the  covenant  against  incumbrances  must  set  forth 
the  incumbrance  complained  of.  It  is  not  sufficient  to  allege  that  the  defendant  has  not  kept 
and  performed  his  covenant.     Mills  v.  Catlin,  22  Verm.  98. 

A  plea  of  general  performance  is  insufficient,  in  an  action  on  the  covenant  of  seizin.  Tha 
plea  should  show  performance,  by  setting  out  a  good  title.     Bird  v.  Smith,  3  Bng.  368. 

(6)  It  is  said,  a  difference  exists  between  an  eviction  under  a  covenant  for  quiet  enjoyment, 
and  one  under  a  covenant  of  warranty.  The  former  covenant  relates  only  to  the  possession, 
and  the  eviction  is  merely  required  to  be  of  lawful  right ;  while  the  latter  relates  to  the 
title,  and  the  eviction  must  be  not  only  by  lawful  right,  but  by  paramount  title.  [Per  Ed- 
monds, J.]    Eowler  v.  Poling,  6  Barb.  165.    (See  oh.  86,  sec.  71.) 
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by  actual  entry  or  acknowledgment  of  title,  to  the  injury  ofthe  cove- 
nantor.(a)  It  has  been  said  in  New  Jersey,(l)  that,  to  authorize  a  reco- 
very upon  these  covenants,  there  iTjust  be  a  disturbance  in,  or  depriva- 
tion, or  cessation  of,  the  possession,  by  the  prosecution  and  operation  of 
legal  measures.  In  other  words,  there  must  be  an  eviction,  the  technical 
meaning  of  which  is,  dispossession  hy  judgment  of  law.  But  in  Mass- 
achusetts, and  this  is  doubtless  the  prevailing  doctrine,  nothing  more  is 
necessary  to  sustain  an  action  than  an  ouster  or  lawful  disturbance ;  as, 
for  instance,  in  case  of  incumbrance  consisting  in  a  mortgage,  the  entry 
of  the  mortgagee  in  presence  of  witnesses,  for  breach  of  condition  and 
for  the  purpose  of  foreclosure ;  and  such  disturbance  is  also  expressed 
in  popular  language,  which  is  recognized  by  the  courts,  by  the  term 
eviction.  So  if,  at  the  time  of  sale,  there  is  a  paramount  title  and  an  ad- 
verse possession  under  it,  the  holding  out  of  the  purchaser  will  be"  equi- 
valent to  an  eviction.  It  is  well  settled,  on  the  one_  hand,  that  the 
grantee  may  voluntarily  surrender  the  land  to  a  claimant  having  a 
good  title,(6)  and,  on  the  other,  that  he  may  stand  a  suit  therefor ;  and 
in  both  cases  be  entitled  to  damages,  and  in  the  lattercase  to  the  costs 
of  suit  also,  upon  proving  the  adverse  title  to  be  valid.  The  burden 
of  proof  is  upon  the  grantee  to  show  that  the  adverse  title  was  good, 
unless  a  judgment  have  been  recovered  against  him,  and  he  gave  no- 
tice to  the  grantor  of  the  suit,  so  that  he  might  defend  it ;  or  the  judg- 
ment was  obtained  by  collusion  or  negligence  of  the  purchaser.(c)  In 
case  of  a  judgment,  the  judgment  itself  is  the  best,  but  not,  it  seems, 
the  only  evidence,  in  a  suit  upon  the  covenants.     The  record,  except 

(1)  Stewart  v.  Drake,  4  Halst.  141. 


(a)  So,  Chanoery  will  not  enjoin  the  collection  of  a  note  for  the  price  of  land  sold,  on  ac- 
count of  a  defective  title,  unless  there  has  been  an  eviction.  Meadows  v.  Hopkins,  3  Port. 
181.  ^Zifer,  in  case  of  eviction.  CuUum  v.  Branch,  Ac.,  4  Alab.  (N.  S.)  21.  Chancery  will 
not  enforce  covenants  pf  warranty.     Tuite  v.  Miller,  10  Ohio,  382. 

But  where  a  vendee  has  not  been  evicted,  but  discovers  a  partial  failure  of  title  fraudu- 
lently concealed  from  him  by  the  vendor  ;  he  is  not  obliged  to  rely  upon  his  covenants,  hut 
may  have  relief  in  equity.     Gilpin  v.  Smith,  11  S.  &  M.  109. 

(6)  So  iie  may  buy  it  in,  and  claim  on  the  warranty.  Davenport  v.  Bartlett,  9  Ala.  119. 
See  further.  Hunt  v.  Amidon,  4  Hill,  345  ;  St.  John  v.  Palmer,  5  lb.  599. 

(c)  This  is  in  analogy  to  the  ancient  law  of  voucher  in  case  of  warranty.  (See  ch.  85.)  In 
Connecticut,  the  practice  is  still  retained  under  the  title  of  voucher.  Notice  is  given  by  a 
prescribed  form  of  process,  which  becomes  part  of  the  record.  If  the  vouchee  does  nqt  ap- 
pear, tlie  judgment  proves  the  amount  of  damages.  If  he  does  appear  and  defend,  the  judg- 
ment is  strong  evidence,  but  not  conclusive,  or  an  estoppel,  against  him.  The  rule  is  the 
same  where  the  adverse  suit  is  brought  against  the  tenant  of  the  grantee,  instead  of  him- 
self Belden  v.  Seymour,  8  Conn.  304.  See  Kelly  v.  Dutch,  kc,  2  Hill,  105.  The  notice 
to  a  warrantor  must  be  unequivocal,  certain  and  explicit.,  Paul  v.  Witman,  3  Watt3&  S. 
407.  That  the  general  rule  is  not  adopted  in  South  Carolina,  see  Buckles  v.  Morrison,  1 
Stroiih.  443. 

The  purpose  of  such  notice,  is  not  merely  information  that  such  an  action  is  pending,  but 
it  is  in  the  nature  of  a  prayer  in  aid.  The  warrantor  may  know  of  facts,  or  be  in  possession 
of  evidence,  not  known  to  the  party  sued,  which  would  furnish  the  means  of  a  successful 
defence.     Prop'rs,  &o.  v.  Bullard,  2  Met.  365. 

If  a  covenantee  sues  one  in  possession  and  fails,  the  judgment  against  him  is  no  evidence, 
though,  in  a  suit  against  the  covenantor,  he  was  notified.     Perrell  v.  Alder,  8  Humph.  44. 

A  verdict  lor  plaintiff,  in  an  ejectment  suit,  not  followed  by  a  judgment,  is  not  an  eviction. 
Miller  v.  Avery,  2  Barb.  Ch.  582. 
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in  case  of  notice,  as  above  mentiond,  proves  only  the  fact  of  eviction, 
not  the  validity  of  the  adverse  title.(l)(a) 

3.  Notice,  unless  appearing  by  the  record,  is  a  question  for  the 
jury.(2) 

4.  Actual  entry  of  the  plaintiff  is  not  necessary  to  constitute  evic- 
tion. His  deed  gives  him  a  constructive  possession,  which  is  equiva- 
lent to  an  entry.  So,  where  there  is  a  sale  at  auction  under  a  prior 
title,  and  the  grantee  is  the  purchaser ;  this  is  an  eviction,  without 
actual  dispossession.  The  plaintiff  need  not  allege  or  prove  payment 
of  the  purchase-money.(3) 

5.  In  a  suit  for  dower,  brought  by  the  widow  of  one  who  held  the 
land  before  the  covenantor,  the  covenantee  confessed  judgment,  and 
then  filed  a  bill  in  equity,  and  obtained  an  injunction  against  her, 
which  bill  was  dismissed  on  final  hearing,  and  the  widow  recovered 
her  dower  from  the  land.  In  a  suit  upon  the  covenant  against  in- 
cumbrances, held,  it  was  no  defence,  that  the  plaintiff  did  not  appealia 
the  former  proceedings.(4) 

6.  The  mere  suing  out  of  a  writ  by  an  adverse  claimant,  and  its  re- 
turn to  court,  are  no  evidence  in  a  suit  upon  the  covenants  of  war- 
ranty. ISTor  a  judgment  between  third  persons,  that  one  of  them  has  a 
title  to  the  land.  Nor  is  a  judgment  in  ejectment  against  the  grantee 
a  sufficient  breach  of  the  covenant  for  quiet  enjoyment.(5) 

7.  Where  there  is  a  mortgage  upon  the  land  granted,  which  is  sold 
by  order  of  court,  and  bought  in  by  the  grantee,  this  does  not  entitle  him 
to  recover  upon  the  covenant  for  quiet  enjoyment.  But,  where  land  con- 
veyed was  subject  to  a  prior  mortgage,  upon  which  the  mortgagee 
brought  a  suit  for  foreclosure,  making  the  grantee  a  party,  and  upon  a 
sale  under  the  decree  of  foreclosure  the  mortgagee  purchased  the  land, 
and  the  decree  ordered  that  the  purchaser  be  let  into  possession,  and 
the  mortgagee  afterwards  offered  to  sell,  and  paid  the  taxes  upon  the 
land ;  held,  an  eviction.  So,  also,  where  the  adverse  claimant  brings 
trespass  against  the  grantee,  the  title  is  put  in  issue,  a  verdict  rendered 
for  the  plaintiff,  and  the  defendant  surrenders  possession.(6) 


(1)  Witty  V.  Hightower,  12  S.  &  M.,4';8; 
Wilson  V.  MoElwey,  1  Scrobh.  65 ;  CoUing- 
wood  V.  Irwin,  3  Watts,  306;  Clarke  v.  Mo- 
Anulty,  3  S.  &  B.  364  ;  Castleton  v.  Miner,  8 
Verri.  209 ;  Sprague  v.  Baker,  11  Mass.  590 ; 
Hamilton  v.  Cutts,  4,  349 ;  Ivea  v.  Niles,  5 
Watts,  323  ;  Foster  v.  Pierson,  4  T.  R.  611 ; 
Hodgson  V.  E.  I.  Co.,  8,  278 ;  Chapman  v. 
Holmes,  5  Halst.  20;  Penwick  v.  Forrest, 
5  Ear.  &  J.  415;  Lee  v.  Cooke,  1  Wasii. 
306 ;  Emerson  v.  Prbpr's.  &c.,  1  Mass.  464. 
(See  Carter  v.  Carter,  1  Bai.  217 ;  Bordeaux 
v.  Cave,  lb.  250;  Westbrook  v.  McNeillan, 
lb.  259 ;)  areenmault  v.  Davis,  4  Hill,  643  ; 
White  V.  "Whitney,  3  Met.  81;  Turner  v. 
Agnew,  1  Ohio,  386;  Boothby  v.  Hathaway, 


2  Apple.  251 ;  Loorais  v.  Bedel,  1  N.  H.  74; 
Stewart  v.  West,  2  Har.   336. 

(2)  Collingwood  v.  Irwin,  3  Watts,  306. 

(3)  Curtis  V.  Deering,  3  Pairf!  499;  St. 
John  V.  Palmer,  5  Hill,  599 ;  Loomis  v.  Bedel, 
11  N.  H.  74;  Pence  «.  Duvall,  9  B.  Mon.  48. 

(4)  Dimond  v.  Billings,  2  Har.  &  aiU.  264 ; 
Lit.  Sel.  Gas,  433. 

(5)  Penwick  v.   Forrest,  5  Har.  &  J.  414 ; 

3  Bibb,  174;  Emerson  v .  Prop'rs,  &c.,  1 
Mass.  464;  Kerr  v.  Shaw,  13  John.  236; 
Paul  V.  Witman,  3  Watts  &  S.  407. 

(6)  Waldron  v.  M'Carty,  3  John.  471;  St. 
John  V,  Palmer,  5  Hill,  599 ;  Sterling  v. 
Peet,  14  Conn.  245. 


(o)  As  to  identifying  the  land  in  question,  see  Hough  v.  Trouts,  2  Penn.  198. 

A  judgment  in  ejectment  rendered  in  another  State,  under  which  there  is  an  eviction,  i3 
evidence,  in  Georgia,  of  a  breach  of  a  covenant  of  warranty,  unless  impeached  for  fraud  or 
want  of  jurisdiction.    Davis  v.  Smith,  5  Geo.  274. 

An  eviction  must  be  on  a  title  paramount.     lb. 

And  this  is  negatived  by  a  fraudulent  combination  between  a  covenantee  and  the  plaintiff 
in  ejectment,  to  procure  a  iudement  and  svictinn     Th 
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7  a.  A  covenant  for  quiet  enjoyment  is  broken  by  a  sheriff's  sale, 
under  a  paramount  incumbrance,  although  one  of  the  assignees  of  the 
covenantee  purchases  the  property,  and  there  has  been  no  other 
ouster.(l) 

8.  Where  the  land  warranted  has  been  sold  on  execution  against  the 
grantor,  in  pursuance  of  a  judgment  which  constituted  a^  lien  at  the 
time  of  the  conveyance ;  the  covenantee  cannot  sustain  his  action,  by 
proving  a  certain  person  to  be  in  possession,  under  a  grantee  of  the 
execution  purchaser.  He  must  show  a  deed  from  such  grantee ;  for  the 
mere  possession  might  be  wrongfiil.{2) 

9.  It  has  been  held  in  Connecticut,  that  the  covenants  of  warranty, 
and  for  quiet  enjoyment,  embrace  only  an  adverse  right  to  lands  and 
tenements,  not  to  a  mere  hereditameiit ;  as,  for  instance,  the  right  of 
taking  water  from  the  land  granted. (3)     (See  ch.  86.) 

10.  The  general  rule,  that  eviction  is  necessary  to  sustain  an  action 
upon  the  covenant  of  warranty,  seems  to  have  been  somewhat  departed 
from  in  South  Carolina.  Thus,  where  the  terms  of  the  covenant  are 
"to  warrant  and  for  ever  defend,  &c.,  to  A,  &c.,  against  every  person, 
lawfully  claiming,  or  to  claim  the  same,  or  any  part  thereof;"  it  is  held, 
partly  on  account  of  the  peculiar  phraseology  used,  that  an  action  lies, 
charging  that  the  grantor,  at  the  time  of  sale,  was  not  the  owner  of  the 
land,  but  it  belonged  to  one  B,  who  then  lawfully  claimed  the  same, 
and  that  the  grantor  refused  to  warrant  the  said  land  against  the  said 
lawful  claim  of  said  B.(4:) 

11.  So,  in  Ohio,  it  has  been  intimated,  that  under  a  statute  relating 
to  covenants,  eviction  is  not  necessary  to  sustain  an  action.  But  a 
later  case  decides  to  the  contrary.  In  the  same  State,  where,  after  judg- 
ment in  ejectment,  the  defendant  avails  himself  of  the  occupying  claim- 
ant law,  under  which  the  case  is  settled,  ah  action  lies  upon  the  war- 
ranty, without  eviction.  In  Kentucky,  a  judgment  against  the  grantee 
is  equivalent  to  eviction.  And  in  an  action  by  heirs,  an  averment  of 
eviction  under  an  adverse  paramount  title  is  unnecessary.(5) 

12.  The  amount  of  damages  to  be  recovered  depends  upon  the  particu- 
lar covenant  which  is  broken,  and  the  manner  in  which  a  breach  takes 
place.  It  seems  to  be  the  universal  rule,  subject  to  be  varied  only  by 
special  circumstances ;  that,  upon  the  covenants  of  seizin,  &c.,  the  mea- 
sure of  damages  is  the  consideration  paid,  with  interest.(a)     Xo  e^ate 


(1)  Brown  v.  Diekerson,  2  Jones,  312. 

(2)  Jenkins  v.  Hopkins,  8  Pick.  349-50. 

(3)  Mitchell  v.  Warner,  5  Conn.  497. 

(4)  Mackey  v.  Collins,  2  Nott  &  M'C.  186. 

(5)  Day  v.  Brown,  2  Ohio,  346;  Hansons. 


Buokner,  4  Dana,  254 ;  Robinson  v.  M'Neil, 
3,  525  ;  King  v.  Kerr,  5,  156;  Pence  v.  Dq- 
vall,  9  B.  Mon.  48;  Glenn  v.  Thistle,  23 
Miss.  42. 


(a)  But  where  the  grantor  was  not  seized  at  the  time  of  conveyance,  but  afterwards  be- 
came so,  and  the  grantee  thereby  acquired  a  title  by  estoppel,  under  the  covenants  of  war- 
ranty ;  held,  he  could  not  retain  the  land,  and  still  recover  back  the  consideration,  upon  the 
covenant  of  seizin.     Baxter  v  Bradbury,  7  Shepl.  260. 

The  subsequent  seizin  of  the  grantor,  of  a  part  of  the  land,  reduces  the  damages  pio  tanto. 
Cornell  v.  Jackson,  3  Cush.  506. 

"Where  the  grantee  of  a  large  tract  was  evicted  from  a  portion,  to  which  he  subsequently 
received  a  good  title  from  his  grantor,  he  was  held  entitled  to  compensation  for  the  actual 
injury  to  the  premises  by  the  adverse  claimant,  and,  having  given  a  bond  for  the  purchase- 
money,  to  a  deduction  of  the  interest  on  the  sum  paid  for  the  land  during  the  period  between 
his  eviction  and  the  restoration  of  his  title.     Singleton  v.  Allen,  2  Strobh.  Eq.  166. 
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having  ever  passed  to  the  grantee,  the  value  of  the  land  does  not  come 
at  all  in  question.  In  case  of  an  incumbrance,  the  damages  will,  in 
genera],  be  the  sum  paid  for  removing  it,  whether  before  suit  com- 
menced upon  the  covenant,  or  after ;  or,  if  not  removed,  they  will  be 
merely  nominal.(a)  The  consideration  paid  for  the  deed  is  immaterial. 
If  the  amount  of  incumbrance  exceed  the  value  of  the  property  or 
price  paid,  the  latter  is  the  measure  of  damages.  As  to  the  amount  of 
damages  upon  the  covenants  of  warranty,  &c.,  the  rule  is  variously 
settled  in  different  States.  In  general,  it  is  the  consideration  paid,(&) 
"with  interest.  But  in  Massachusetts,  Connecticut  and  Maine,  and  for- 
merly in  South  Carolina,  (though  the  rule  is  now  changed,)  the  value 
of  the  land  at  the  time  of  eviction,  with  interest.  In  Pennsylvania, 
the  price  paid,  with  interest  from  the  time  of  ceasing  to  receive  the 
profits.(l) 

18.  In  Virginia,  the  earlier  cases  regard  the  value  as  the  correct 
standard.  But,  in  a  later  case,  the  prior  decisions  are  reviewed,  and, 
so  far  as  they  favor  this  doctrine,  overruled,  and  the  value  of  the  land 
at  the  time  of  the  warranty  established  as  the  measure  of  damages,  both 
in  law  and  equity.  (Coalter,  J.,  dissented.)  In  a  subsequent  case(2) 
th'e  question  seems  to  be  still  left  open,  between  the  consideration  paid, 
and  the  value  of  the  land  at  the  time  of  warranty.(3)(c) 


(1)  Rickert  v.  Snyder,  9  Wend.  416  ;  Dim- 
miok  V.  Lock  wood,  10,  142 ;  Adm'r.  Ac.  v. 
M'Coy,  3  Ohio,  218 ;  lb.  525  ;  Stout  v.  Jack- 
son, 2  Rand.  132 ;  Kingw.  Kerr,  5  Ohio,  156; 
Thuelkeld  v.  Fitzhugh,  2  Leigh,  451 ;  Davis 
V.  Hall,  2  Bibb.,  590 ;  Garrison  v.  Sandford, 
1  Halst.  263 ;  Innes  v.  Agnew,  1  Ohio,  389 ; 
Big.  Dig.  260-1  ;  Leffiagwell  v.  Elliott,  8 
Pick.  455;  10,  204;  "Wetmore  v.  Green,  11, 
464 ;  Curtis  v.  Dearing,  3  Fairf.  499  ;  Tapley 
».  Labeaume,  1  Misso.  552  ;  Martin  v.  Long, 
3  lb.  391 ;  Cannell  v.  JIcLean,  6  Har.  &  J. 
297  ;  Henning  v.  Withers,  2  Tred.  Con.  584 ; 
"Ware  v.  "Weathnall,  2  McCord,  413 ;  S.  C.  St. 
1824 ;  Seamore  v.  Harlan,  3  Dana,  415 ; 
Buekmaster  v.  Grundy,  1  Scam.  312;  Kelly 


V.  Dutch,  &o.,  2  Hill,  105;  Spring  v.  Chase,  9 
Shepl.  505;  Patterson  v.  Stewart,  6  Watts  & 
S.  527  ;  Sterling  v.  Peot,  14  Conn.  245  ;  Nor- 
ton V.  Babcook,  2  Met.  510;  White  v.  Whit- 
ney, 3,  81;  Brooks  ».  Moody,  20  Pick.  474; 
Barle  v.  Middleton,  1  Cheves,  127  ;  Brown  v. 
DiokersoD,  12  Penns.  372;  Copeland  v.  Cope- 
land,  30  Maine,  446;  Streeter  v.  Henley,  1 
Smith,  187  ;  Henderson  v.  Henderson,  IB 
Miss.  181 ;  Bireher  v.  Watkins,  13  Mis.  521. 

(2)  Nelson  v.  Matthews,  2  Hen.  &  M.  177; 
Mills  V.  Bell,  3  Call,  322  ;  Stout  v.  Jackson,  2 
Rand.  132  ;  Thuelkeld  v.  Fitzhugh,  2  Leigh, 
451. 

(3)  Swett  V.  Patrick,  3  Fairf.  9 ;  Leffing- 
well  V.  Elliott,  10  Pick.  204 ;  8,  455. 


If  the  grantor  was  not  seized  of  a  part  of  the  land,  the  measure  of  damages  is  the  propor- 
tion of  the  value  of  this  part  to  the  whole.    Cornell  v.  Jackson,  3  Gush.  506.    (See  sec.  16.) 

In  New  Hampshire,  the  measure  of  damages  is  the  value  of  the  premises  at  the  tima  of 
delivery  of  the  deed.     Parker  v.  Brown,  15  N.  H.  176. 

(a)  If  the  grantor  has  previously  mortgaged  the  land,  for  an  indemnity  against  a  eertaia 
Jiability,  the  grantee  cannot  recover  the  amount  of  such  liability,  till  he  has  discharged  it. 
Comings  v.  Little,  24  Pick.  266. 

The  diminished  value  of  an  estate,  by  reason  of  an  incumbrance  upon  it,  is  not  the  measure 
of  damages,  unless  the  purchase  was  made  for  the  purpose  of  a  resale,  with  the  knowledge 
of  tlie  grantor.     Batchelder  v.  Sturgis,  3  Cush.  201, 

The  sum  'paid  to  extinguish  outstanding  incumbrances  will  not  be  allowed  as  a  set-off  in 
an  action  for  the  purchase-money,  nor  under  the  plea  of  failure  of  consideration.  Cole  v. 
Justice,  8  Ala.  793. 

(6)  Sometimes  spoken  of  as  the  value  of  the  land.  But  this  is  measured  by  the  considera- 
tion. 4  Kent,  475.  If  the  grantee  buys  in  the  adverse  title,  the  damages  are  the  sum  paid, 
•witli  an  allowance  for  his  cost  and  trouble.     11  N.  H.  74. 

(c)  Upofi  a  bond  to  convey  laud,  the  measure  of  damages  for  a  breach  is  the  value  of  the 
land  at  the  time  of  contract,  not  the  consideration  to  be  paid.  6  Har.  &  J.  297.  In  Ohio, 
the  rule  of  damages,  on  a  covenant  of  warranty,  is  the  actual  loss  sustained,  to  be  ascertained 
under  the  occupying  claimant  law.  King  v.  Kerr,  5  Ohio,  156.  See  Wilson  v.  Tappan,  6 
It).  172..    Where  an  action  is  founded  upon  boih  the  jcovenants  of  seizui  and  warranty,  the 
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14.  It  has  been  already  stated,  that  the  grantee  is  not  bound,  though 
he  has  a  right  to  surrender  the  land  without  suit.  Hence  the  damages 
shall  include  the  costs  and  counsel  fees,  incurred  in  the  suit  of  the 
adverse  claimant  against  him ;  but  not  counsel  fees,  where  the  land 
was  given  up  without  suit,  nor  the  costs  of  a  suit  brought  by  an  as- 
signee of  the  plaintiff  upon  his,  the  plaintiff's  own  covenants.(a)  He 
may  recover  for  his  trouble  and  incidental  expenses. 

15.  A  grantee  may  recover  money  paid  to  extinguish  the  adverse 
title,  whether  before  or  after  commencement  of  suit.(l) 

"  16.  Where  eviction  is  from  only  part  of  the  land,  the  jury  may  either 
give  damages  for  such  part,  or  for  the  whole,  and  thereby  rescind  the 
contract.(2)     (See  p.  407,  n.) 

17.  In  an  action  upon  the  covenant  of  seizin,  the  defendant  may 
show  that  nothing  was  in  fact  paid  for  the  particular  land  in  question, 
or  that  it  was  included  by  mistake.  So,  where  the  land  conveyed  con- 
sists of  two  portions,  with  a  separate  price  for  each,  he  may  prove,  to 
reduce  the  damages,  that  the  title  failed  to  only  one  portion.  So,  it 
may  be  proved,  that  the  consideration  was  greater  than  is  stated  in  the 
deed.  So,  if  the  grantor  h-.id  a  life  estate,  the  value  of  such  estate  shall 
be  deducted  from  the  damages.  But,  in  a  suit  brought  by  an  assignee, 
the  consideration  expressed  in  the  deed  cannot  be  disputed.(3) 

18.  Where,  in  Connecticut,  the  covenant  of  seizin  is  broken  by  a 
mortgage  upon  the  land,  the  measure  of  damages  is  the  amount  of  the 
mortgage.(4) 

19.  In  an  action  upon  the  covenant  of  seizin,  it  seems,  the  defendant 
may  claim  allowance  for  the  profits  of  the  land  received  by  the  plain- 
tiff, and  for  which  an  action  is  barred  by  lapse  of  time.(5) 

20.  If  the  grantee  retains  possession  of  the  land  long  enough  to  give 
him  a  good  title  by  lapse  of  time,  merely  nominal  damages  shall  be  re- 
covered upon  the  covenant  of  seizin.     So,  in  New  York,  only  six  years' 


(1)  Leffingwell  v.  Elliott,  10  Pick.  204;  8, 
455. 

(2)  Liber  v.  Parsons,  1  Bay,  19. 

(3;  Barnes  v.  Learned,  5  N.  H.  265  ;  Guth- 
rie T.  Pugsley,  12  John.  126;  Morse  v.  Shat- 
tUGk,  4  N.  H.  229 ;  Ela  v.  Card,  2,  115 ;  Har- 


low V.  Thomas,  15  Pick,  66  ;  Leland  v.  Stone, 
10  Mass.  459  ;  Belden  v.  Seymour,  8  Conn. 
304;  Lookwood  ¥.  Sturdevant,  6  Conn.  313; 
Green  vault  v.  Davis,  4  Hill,  643. 

(4)  Gilbert  v.  Bulkley,  5  Conn.  262. 

(5)  Whiting  V.  Dewey,  15  Pick.  428. 


plaintiff  may  elect  to  take  judgment  on  either,  and  recover  damages  accordingly.  14  Conn. 
245. 

On  the  covenant  for  quiet  enjoyment,  in  case  of  sheriff's  sale  upon  a  paramount  incum- 
brance, the  measure  of  damages  is  the  price  paid  at  the  sale,  or  the  value  when  the  cove- 
nant was  entered  into.     Brown  v.  Dickerson,  12  Penn.  372. 

A  purchaser  legally  evicted,  and  who  re-purchaaes  the  property  from  the  evictor,  holds 
under  a  new  title  ;  and  the  price  last  paid  is  not  the  measure  of  damages  in  a  suit  upon  the 
warranty.     Martin  v.  Atkinson,  1  Geo.  228. 

Interest  is  generally  allowed,  because  the  adverse  claimant  has  a  remedy  for  mesne  profits. 
But  when  he  has  no  such  claim,'  it  will  not  be  allowed.   Thompson  v.  Jones,  11  B.  Mon.  365. 

Where  the  purchaser  enjoyed  the  land  until  a  title  was  acquired  by  a  subsequent  patent, 
under  which  he  was  evicted ;  held,  he  should  be  allowed  interest  only  from  the.  date  of  the 
patent.     Kyle  v.  Pauntleroy,  9  B  Mon.  620. 

(a)  It  has  been  intimated,  that,  in  order  to  recover  the  costs,  &o.,  incurred  in  a  prior  suit, 
the  present  defendant  must  have  been  notified.  3  Pairf.  9.  "Where  a  lessee  covenants  to 
repair,  and  underlets,  with  a  promise  of  indemnity  by  the  sub-tenant ;  the  latter  is  not  bound 
to  pay  the  costs  of  a  suit  against  the  former  upon  such  covenant.  "Walker  v.  Hatton,  10 
Mees.  &  "W".  249  ;  Penlay  v.  Watts,  1,  601. 


CHAP.  Lxxxyn.] 


COTENANTS— BREACHES,  ETC. 


409 


interest  is  recoverable,  the  covenantee  being  answerable  for  the  profits 
of  the  land  only  for  this  length  of  time.(l)(a) 

21.  It  is  no  mitigation  of  damages  in  an  action  upon  the  covenant  of 
seizin,  that  the  plaintiff  has  exercised  acts  of  ownership  upon  the  land 
— as  by  cutting  timber  ;  for  he  is  liable  for  such  acts  to  the  true 
owner.(2) 

22.  The  rule  of  damages  above  stated  applies  to  a  lessee  as  well  as  a 
grantee  in  fee.  Upon  the  covenant  for  quiet  enjoyment,  (in  New  York,) 
he  can  recover  only  nominal  damages,  with  no  allowance  for  improve- 
ments, unless  he  paid  a  consideration.  But  it  is  intimated,  that  an  ac- 
tion on  the  case  might  lie.  In  case  of  fraud,  with  regard  to  incum- 
brances, this  action  would  clearly  lie.(3) 

23.  Where  a  grantee  is  evicted  under  a  claim  of  dower,  the  measure 
of  damages  is  the  present  value  of  an  annuity,  equal  to  the  interest  of 
one-third  of  the  consideration  paid,  for  the  probable  duration  of  the  life 
of  the  dowress.(4) 

23  a.  Where  the  plaintiff  proves  an  outstanding  life  estate,  as  a  breach 
of  the  covenant  of  seizin,  and  gives  evidence  as  to  the  age  and  general 
state  of  health  of  the  tenant  for  life,  and  the  annual  value  of  the  pre- 
mises ;  the  court  may  legally  allow  Dr.  Wigglesworth's  tables  for  es- 
timating life  estates  to  be  used  by  the  jury,  in  computing  the  damages, 
under  proper  instructions  as  to  the  use  of  them. (5) 

24.  Where  a  grantee  is  evicted,  he  shall  recover  as  damages  the  nom- 
inal pecuniary  consideration,  although  it  was  paid  in  property  extra- 
vagantly estimated. (6) 

25.  But,  where  an  adverse  title  is  extinguished  for  a  nominal  sum, 
this  is  the  measure  of  damages.(7) 

26.  Where  a  suit  is  brought  in  one  State  upon  covenants  in  a  deed 
of  land  lying  in  another,  the  damages  will  be  assessed  according  to  the 
law  of  the  former  State.(8) 

27.  In  Pennsyl^%nia,  under  the  implied  covenant  arising  from  the 
words  grant,  &c.,  the  grantee  may  recover  nominal  damages  on  account 
of  a  mortgage  upon  the  land,  though  not  due  at  the  commencement  of 
suit.  If  the  declaration  allege  that  the  land  is  of  less  value  on  account 
of  the  mortgage,  less  saleable,  and  that  it  has  been  sold  by  legal  process 
for  a  smaller  sum,  the  plaintiff  may  recover  the  amount  of  the  mort- 
gage.(9) 

28.  Where  a  sheriff  conveys  an  equity  sold  on  execution,  he  cove- 
nants only  for  the  legal  regularity  of  his  own  proceedings.  For  breach 
of  such  covenant,  the  measure  of  damages  is  the  consideration  paid  and 

(1)  Garfield  v.  'Williams,  2.  Verm.  327; 
Oaulkins  v.  Harris,  9  John.  324. 

(2)  Catlin  v.  Huriburt,  B  Term.  403. 

(3)  Kinney  v.  "Watts,  14  Wend.  38 ;  Riok- 
ert  V.  Snyder,  9  Wend.  416;  Dimmiok  v. 
Lockwood,  10, 142. 

(4)  W^ger  V.  Schuyler,  1  Wend.  553, 


(5)  Mills  V.  Catlin,  22  Verm.  98. 

(6)  Taylor  v.  Knox,  1  Dana,  396. 

(1)  Leffingwell  v.  Elliott,  10  Pick.  204  ;  8, 
455. 

(8)  Smith  -v.  Strong,  14  Pick.  128.     (See 
Stout  I).  Jackson,  2  Rand.  171.) 

(9)  Punk  V.  Voneida,  11  S.  &  R.  109. 


(a)  It  is  held,  in  Maine,  that  nominal  damages  only  are  recovered  upon  this  covenant, 
where,  after  action  commenced,  the  defendant  has  gained  a  good  title  ;  because  it  enures  to 
the  benefit  of  the  plaintiff,  by  estoppel.  Baxter  v.  Bradbury,  S.  J.  0.  Maine,  June,  1841; 
Law  Rep.  Oct.  1841,  p.  231.  In  New  York,  this  circumstance  is  held  to  be  no  legal  bar  to 
the  action,  but  probably  a  ground  for  mitigation  of  damages.  Whether  the  plaintiff,  in  reply, 
may  show  that  he  has  failed  to  sell  the  land  advantageously,  through  defect  of  title,  qu.  ? 
McCarty  v.  Leggett,  3  Hill,  134. 
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interest.  But,  if  the  purchaser  holds  a  second  executioB,  in  satisfaction 
of  which  the  surplus  proceeds  of  sale  are  applied,  the  measure  of  dama- 
ges is  the  value  of  the  equity,  not  the  sum  bid  and  stated  m  the  deed.(l) 

29.  It  is  laid  down  generally,  by  many  English  authorities,  that  the 
covenants  for  title  are  real;  that  they  pass  to  all  persons  claiming  under 
the  grantee,  and  charge  the  assigns,  heirs,  executors,  &c.,  of  the  grantor, 
whether  the  conveyance  be  a  deed  at  common  law,  or  under  the  statute 
of  uses.  So  an  assignee  in  law  may  sue  upon  a  covenant ;  as,  for  in- 
stance, an  execution  purchaser. (2)  Upon  this  subject,  however,  the 
following  important  distinction  is  now  well  estabhshed. 

80.  Covenants  are  present  or  future.  Of  the  former  class  are  the 
covenants  of  seizin,  and  a  right  to  convey  ;  of  the  latter,  those  of  war- 
ranty and  for  quiet  enjoyment.  The  latter  alone  are,  strictly  speaking, 
real  covenants,  the  characteristic  of  which  is,  that  they  are  assignable  with 
the  land.  The  covenants  of  seizin,  &c.,  are  personal  to  the  first  grantee, 
because,  if  broken  at  all,  it  is  at  the  time  of  the  first  conveyance,  and 
they  have  become  choses  in  action,  not  assignable.  Hence,  in  an  action 
upon  them,  no  allegation  of  eviction  is  necessary.  So,  after  a  nominal 
transfer  of  the  land,  the  first  grantee  may  still  sue  upon  these  covenants. 
Nor  does  this  involve  the  inconvenience  of  having  the  land  vested  in 
one  person,  and  the  covenants  in  another  ;  because  it  is  the  necessary 
consequence  of  a  breach  of  them,  that  nothing  passed  to  the  first  gran- 
tee, and  of  course  he  can  convey  nothing.(3)(a) 

31.  In  Massachusetts,  if  the  grantor  were  disseized,  an  assignee  can- 
not sue  either  upon  the  covenant  of  seizin,  or  of  warranty.  (6)-  So,  in 
Ohio  and  New  York,  where  a  grantor  is  in  actual  possession,  his  cov- 
enants of  seizin  and  of  right  to  convey  are  real,  and  attach  to  and 
run  with  the  land;  but,  if  he  is  not  in  actual  possession,  either  in  fact 
or  in  law,  the  covenants  are  in  prcesenti,  and  personal,  and  no  one  can 
maintain  an  action  on  their  breach,  but  the  grantee.(4) 

82.  Upon  the  principle  above  stated,  the  covenSnt  of  seizin,  upon 
the  grantee's  death,  passes  to  his  executors,  not  to  his  heirs.(5)(c) 


(1)  Wade  V.  Merriam,  11  Pick.  280. 

(2)  Spencer's  case,  5  Co.  IT  b;  Walker's 
case,  3,  22  ;  Middlemore  e.  Goodale,  Cro.  Car. 
503 ;  Derisley  v.  Custance,  4  T.  R.  15  ;  Spen- 
cer V.  Boyes,  4  Tes.  370 ;  M'Crady  v.  Bris- 
bane, 1  M'Cord,  104;  Willard  v.  Tillman,  2 
HUl,  214. 

(3)  Donnell  v.  Thompson,  1  Pairf.  114; 
Wetmore  «.  Green,  11  Pick.  464;  Bartholo- 
mew J/.  Candee,  14  Pick.  161 ;  La  Roy  v. 
Beard,  8  How.  451;  Catlin  v.  Hurlbert,  3 
Verm.  403  ;  Shep.  Touch.  110  ;  Bradshaw'a 
case,  9  Rep.  60 ;  Chapman  v.  Holmes,  5 
Halst  20,  29;  Big.  Dig.  87;  4  Kent,  251; 


Lewes  v.  Ridge,  Cro.  Eliz.  863 ;  Clark  v.  Red- 
man, 1  Blao.  380  ;  Lant  v.  Norris,  1  Burr. 
289;  Mitchell  v.  Warner,  5  Conn.  497; 
Claunch  v.  AUen,  12  Ala.  159;  Adm'r.  &c.  v. 
M'Coy,  3  Ohio,  211:  Bickford  v.  Paige,  2 
Mass.  455;  Wheelock  v.  Thayer,  16  Pick. 
68 ;  Griffin  v.  Pairbrother,  1  Pairf.  91 ;  Logan 
V.  Moulder,  1  Ark.  323  ;  Chase  v.  Weston,  12 
N.  H.  413 ;  Cornell  v.  Jackson,  3  Gush.  506; 
Ross  V.  Turner,  2  Bng.  132. 

(4)  Bartholomew  v.  Candee,  14  Pick.  167 ; 
Devore  v.  Sunderiand,  17  Ohio,  52  ;  Powler 
V.  Polling,  2  Barb.  300. 

(5)  Hamilton  v.  Wilson,  4  John.  72. 


(a)  On  the  same  principle,  the  assignee  of  a  covenant  running  with  the  land  cannot  main- 
tain an  action  for  a  breach,  which  occurs  before  the  assignment ;  such  breach  being  a  chose 
in  action,  not  running  with  the  land.     Shelton  v.  Codman,  3  Gush.  318. 

(6)  But  acts  pf  ownership  in  land  may  be  such  as  to  give  a  title  in  reference  to  third  per- 
Bons,  though  not  sufficient  for  a  disseizin  of  the  true  owner.  Hence,  if  A,  the  occupant, 
convey  with  warranty  to  B,  and  B  to  0,  C  may  sue  A  upon  his  covenant.  It  runs  with  the 
land.     Slater  v.  Rawson,  6  Met.  439. 

(c)  So,  the  executor  must  sue  for  a  breach  of  warranty.  Beddoe  v.  Wadsworth,  21  Wend. 
120.  But  where  land,  sold  on  the  warranty,  descends  to  the  heirs  of  the  grantee,  they 
have  the  right  of  action  for  a  breach.     Perce  v.  Davall,  9  B.  Mon.  48. 
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33.  The  above  is,  undoubtedly,  the  prevailing  rule  of  law._  The 
principle,  that  a  present  covenant  is  not  assignable,  must  be  considered 
as  resting  upon  solid  foundations,  and  as  the  well  established  rule  in 
this  country.  But,  it  is  held,  in  a  modern  English  case,  that  though 
the  covenant  of  seizin  is  broken,  if  at  all,  at  the  making,  yet  the  breach 
is  a  continuing  one,  and  an  assignee  may  sue.  Thus,  a  devisee,  though 
not  an  executor,  may  sue  upon  the  covenant  of  seizin. (1) 

34.  As  to  the  right  of  an  assignee  to  sue  upon  a  covenant  for  title, 
it  was  contended  in  South  Carolina,  (1818,)  that  no  such  action  would 
lie,  for  want  of  privity.  Cheves,  J.,  remarked,  that  the  action  was  a  'per- 
fect stranger  in  the  courts  of  that  State ;  and  that  the  English  authorities 
upon  the  subject  were  obscure,  from  failing  to  discriminate  exactly  be- 
tween the  common  law  and  the  statute  of  Henry  VIII.  None  of  them, 
however,  go  so  far  as  to  say,  that  at  common  law  an  assignee  could  not 
sue  upon  a  covenant  running  with  the  land.  The  statute  is  intended 
to  benefit  only  the  assignee  of  a  reversion,  and  appears  to  apply  only  to 
leasehold  estates.(2) 

35.  One  merely  entering,  and  claiming  title  to  land,  cannot  sue  upon 
covenants  made  to  a  prior  occupant.     He  must  prove  a  title  by  deed.(3) 

36.  It  has  been  held,  in  Vermont,  that  where  a  grantee,  after  transfer- 
ring the  land,  sues  upon  the  covenant  of  seizin,  the  court  will  stay  exe- 
cution, till  he  lodges  a  discharge  or  quit-claim,  from  the  assignee.(4)(a) 

37.  An  assignee  may  sue  upon  the  original  warrant}',  though  he  re- 
ceived no  covenant  from  his  immediate  grantor.(5) 

38.  An  assignee  may  sue  any  one  or  more  of  the  prior  grantors, 
upon  the  covenants,  and  have  several  judgments,  though  but  one  satis- 
faction.(6)  On  the  other  hand,  an  action  will  lie  not  only  against,  but 
in  favor  of,  distinct  and  successive  parties  to  a  covenant  of  warranty. 
The  assignor,  or  original  grantee  may  sue,  as  well  as  the  assignee. 
What  is  necessary  to  authorize  such  suit  seems  somewhat  doubtful. 

39.  Where  the  original  grantee,  or  his  assignee,  has  transferred  the 
land,  not  absolutely,  but  by  a  mortgage,  he  may  maintain  an  action 
upon  the  warranty  ;  but  the  amount  of  the  mortgage  shall  be  deduct- 
ed from  his  damages,  because  the  mortgagee  may  himself  bring  a  suit 
for  this  amount.  But,  if  the  plaintiff  take  up  the  mortgage  at  any  time 
hefore  judgment.,  he  may  have  full  damages.(7)(5) 

40.  Where  the  first  grantee  has  assigned  the  estate  absolutely,  it  is 
held,  in  New  York  and  Connecticut,  that  he  must  show  a  damage  to 
himself,  by  first  making  satisfaction  upon  his  own  covenant  to  the  par- 
ty evicted,  upon  the  same  principle  by  which  the  indorser  of  a  note 
can  sue  a  prior  indorser,  only  after  he  has  himself  taken  it  up.  But,  in 
Massachusetts,  it  seems  sufficient  to  allege  that  the  assignor  is  himself 


(1)  Eingdon  v.  Nottle,  4  M.  &  S.  53. 

(2)  M'Crady  v.  Brisbane,  1  Nott  &  M'C, 
104. 

(3)  Beardsley  v.  Knight,  4  Verm.  471. 


(4)  Catlin  v.  Hurlbert,  3  Verm.  403. 

(5)  De  Chanmont  v.  Forsythe,  2  Peun.  507. 

(6)  Chase  v.  "Weston,  12  N.  H.  413. 

(7)  Tufts  V.  Adams,  8  Pick.  547. 


(a)  So,  in  Maine,  since  the  Rer.  Sts.  c.  115,  sees.  16,  17,  the  right  of  action  upon  the  cov- 
enants of  seizin,  and  a  right  to  convey,  passes  to  an  assignee.  Prescott  v.  Hobbs,  30 
Maine,  345. 

But  the  assignee  must  file  at  thefirst  term,  for  the  use  of  his  grantor,  a  release  of  the  cov- 
enants in  his  deed.     lb. 

(6)  Where  the  covenant  of  warranty  is  contained  in  a  deed  of  mortgage,  the  measure  of 
damages  is  the  mortgage  debt.     Curtis  v.  Deering,  3  Fairf.  499. 
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answerable  to  the  assignee.  And  the  same  doctrine  was  formerly  held 
in  New  York.  In  New  Hampshire,  he  must  have  done  this,  or  ob- 
tained a  release  of  the  covenant.(l)(a)     {Supra,  ch.  86,  sec.  51.) 

40  a.  A  subsequent  grantee  of  a  portion  of  the  land,  may  maintain  an 
action,  upon  the  covenant  of  warranty  in  the  original  deed.  And  the 
measure  of  damages  is  the  proportional  part  of  the  purchase-money.(2)(6) 

41.  In  New  Jersey,  upon  a  covenant  by  one  "for  himself  and  his 
heirs,"  that  he  will  warrant,  &c.,  to  the  vendee,  "  his  heirs  and  assigns," 
the  executors  of  the  vendor  are  liable  to  an  assignee  of  the  vendee.(3) 

42.  In  Massachusetts,  if  an  administrator  sell  land  of  the  intestate 
for  payment  of  debts  under  a  license,  and  covenant  for  the  title,  though 
as  administrator,  he  is  personally  bound  by  the  covenants.(c)  So,  where 
he  covenants  for  himself,  and  the  heirs  of  the  intestate,  he  alone  is 
bound.(4) 

43.  In  Ohio,  where  executors  covenant  to  warrant  and  defend,  "  as 
executors  are  bound  by  law  to  do,"  this  is  not  a  personal  ooyenant._(5)((^) 

44.  Executors  are  liable  for  rent  reserved  upon  a  grant  in  fee,  if  ex- 
pressly bound,  though  the  land  passes  to  heirs.(6) 

45.  The  administrator  of  a  lessee  is  an  assignee  within  the  terms  heirs 
and  assigns,  and  liable  upon  the  covenants  of  the  lease  ;  especially  if  he 
enter  and  occupy. (7) 


(1)  Kiugdon  v.  Nottle,  1  M.  &  S.  355 ;  4, 
53  ;  "Withy  v.  Mumford,  5  Cow.  131 ;  Mark- 
land  V.  Clump,  1  Dev.  &  Bat.  94 ;  King  v. 
Kerr,  5  Ohio,  156;  Boott  v.  Starr,  1  Conn. 
244  ;  Niles  v.  Sawtell,  1  Mass.  444 ;  Kane  v. 
Sanger,  14  John.  89  ;  Claunoh  u.  Allen,  12 
Ala.  159  ;  Chase  v.  Weston,  12  N.  H.  413. 

(2)  Dougherty  v.  Duvall,  9  B.  Mon.  51. 

(3)  Chapman  v.  Holmes,  5  Halst.  20  ; 
To wnaend  J). ,  Morris,  6  Cow.  123.  (See  Lee 
V.  Cooke,  1  Wash.  306.) 


(4)  Sumner  v.  Williams,  8  Mass.  162 ;  Cas- 
well V.  Wendell,  4  lb.  108  ;  Duvall  v.  Craig, 
2  Wheat.  45;  Marvin «.  Stone,  2  Cow.  181; 
Mitchell  V.  Hazen,  4  Conn.  495.  See  Worthy 
V.  Johnson,  8  Geo.  236. 

(5)  Day  v.  Brown,  2  Ohio,  346. 

(6)  Van  Renssalaer  v.  Platner,  2  John. 
Cas.  11. 

(1)  Montague  v.  Smith,  13  Mass.  396. 


(ra)  A  deed  being  given,  containing  the  covenant  of  seizin,  and  a  mortgSfee  of  other  prop- 
erty to  secure  this  covenant ;  the  purchaser  made  a  mortgage  of  the  land  absolutely  convey- 
ed to  him,  and  it  was  sold  under  a  decree  for  foreclosure,  and  passed  to  successive  purchasers. 
Held,  the  administrator  of  the  covenantee  could  not  maintain  a  suit  in  Chancery  upon  the 
covenant.     Ward  v.  Grayson,  9  Dana,  281. 

If  a  mortgagor,  or  his  assignee,  conveys  with  warranty,  he  is  no  longer  entitled  to  redeem, 
nor  is  the  grantee  bound  to  redeem.  And  if  the  mortgage  is  foreclosed,  the  measure  of  dam- 
ages, in  an  action  by  such  grantee  on  the  warranty,  is  the  value  of  the  land  at  the  time  of 
the  eviction,  with  interest  from  that  time,  including  the  value  of  improvements,  which  the 
grantee  may  have  made  since  the  taking  of  the  deed.     Elder  v.  True,  32  Maine,  104. 

A  mortgagor  cannot  maintain  an  action  on  the  covenants  of  warranty  in  his  conveyance, 
while  the  debt  secured  by  the  mortgagee  is  unpaid,  as  the  mortgagee  is  legal  owner.  Me- 
Goodwin  V.  Stephenson,  11  B.  Mon.  21. 

(6)  In  an  action  for  breach  of  covenants  in  a  deed,  the  pleading  set  forth,  and  issue  was 
joined  on  a  failure  of  title  in  the  whole  of  the  premises,  and  a  general  verdict  returned  lor 
the  plaintiff,  but  the  breach  proved  was  as  to  part  only.  Held,  the  verdict  was  erroneous, 
and  the  court  refused  to  amend  it  from  the  judge's  notes,  so  as  to  make  it  apply  only  to  a  part. 
Parker  v.  Brown,  5  N.  H.  116. 

(c)  So,  where  a  guardian  covenants,  as  such,  for  the  seizin  of  the  deceased  person,  and  his 
own  seizin,  in  right  of  the  minor;  he  is  personally  liable.     Whiting  v.  Dewey,  15  Pick.  428. 

(d)  A  grandfather,  in  consideration  of  natural  love  and  affection,  executed  a  deed  to  his 
grandchildren,  which  contained  a  covenant,  that  the  grantor  was  seized  of  a  good  and  inde- 
feasible estate  of  inheritance,  in  the  premises  conveyed,  free  and  clear  of  all  incumbrance. 
The  premises  were  subject  to  a  mortgage,  executed  by  a  previous  owner.  Held,  the  gran- 
tees could  not  maintain  an  action  against  the  executors  of  the  grantor,  to  compel  them  to 
pay  off  that  mortgage,  out  of  the  assets  of  their  testator.  DuvoU  v.  Wilson,  9  Barb. 
481. 
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46.  An  administrator  is  liable,  upon  the  covenant  for  quiet  enjoy- 
ment, for  damages  incurred  since,  as  well  as  before,  the  death  of  the 
intestate.(l) 

47.  With  regar('l  to  the  covenant  against  incumbrances,  the  general 
principles  of  law  have  been  already  stated.  There  are  peculiarities, 
however,  connected  with  this  covenant,  which  require  special  notice. 

48.  It  is  said,  equity  will  compel  a  vendor  to  remove  an  incum- 
brance upon  the  land.  Whether,  by  merely  calling  upon  the  grantor 
to  do  so,  the  grantee  entitles  himself  to  recover  full  damages,  qu.i^) 

49.  The  most  common  class  of  incumbrances,  are  those  which  consist 
in  a  mere  charge  or  lien  upon  the  land,  not  interfering  immediately  with 
the  grantee's  possession,  and  which  he  can  remove  or  extinguish  by 
paying  their  definite  pecuniary  value.(a)  In  respect  to  these,  the  mea- 
sure of  damages,  and  the  acts  necessary  to  sustain  an  action,  are  as 
above  stated,  (sees.  2, 12.)  But  there  are  incumbrances  of  another  kind, 
to  which  the  rule  mentioned  is,  from  the  nature  of  the  case,  inapplica- 
ble, which  do  interfere  with  the  possession  of,  and  cannot  be  removed 
by  the  grantee.  Such  are  subsisting  easements  in  or  upon  the  land ;  as, 
for  instance,  a  highway.     In  these  cases,  the  mere  existence  of  the  in- 

(1)  Hoveyw.  Nowton,  11  Pick.  421.  I      (2)  4  Kent,  416;   Punk  v.  Yoneida,  11  S. 

&  R.  109. 


(a)  Such  is  dower,  which  13  an  incumbrance,  though  but  inchoate,  not  a  mere  possibility  or 
contingency.  Porterv.  Noyes,  2  Greenl.  22 ;  Jenks  v.  Ward,  4  Met.  484  ;  Shearer  v.  Ranger, 
23  Pick.  283.  But  see  Puller  v.  Wright,  18  Pick.  403.  Where,  by  the  terms  of  a  lease 
it  is  covenanted  that  the  land  is  subject  to  the  payment  of  a  certain  summer  annum,,  and  no 
more,  it  is  no  breach  that  there  was,  at  the  time,  a  right  of  dower  in  the  -land,  which  after- 
wards became  an  incumbrance  to  the  extent  of  the  annual  value  of  such  dower.  Blair  v. 
Rankin,  11  Mis.  440. 

An  action  cannot  be  sustained  upon  a  covenant  of  warranty,  on  the  ground  that  a  claim 
of  dower  has  been  set  up,  and  a  gross  sum  assigned  in  full  of  dower;  the  decree  to  be  en- 
forced by  execution,  but  not  constituting  any  charge  upon  the  land.  Johnson  v.  Nyce,  17 
Ohio,  66. 

In  an  action  ujjpn  the  covenant  against  incumbrances,  it  is  not  sufficient  for  the  plaintiff 
to  shovv  tiiat  he  has  been  compelled  to  pay  a  gross  sum  to  free  the  premises  from  dower; 
but  he  must  show  that  the  dower  has  been  assigned,  according  to  the  statute,  either  by  set- 
ting off  by  metes  and  bounds,  or  by  assigning  it  as  of  the  rents  and  profits.  Nyce  v.  Obertz, 
17  Ohio,  71. 

So  the  grantor  may  show  that  the  land  embraced  in  his^  deed  was  not  subject  to  the  dower 
allotted  out  of  it.     Enos  v.  Smith,  7  S.  &  M.  85. 

A,  by  deed,  sold  land  in  fee  to  B,  with  warranty.  B  made  a  similar  conveyance  and  war- 
ranty to  C.  After  C  went  into  possession,  dower  was  assigned  out  of  the  premises,  in  favor 
of  the  widow  of  A"s  grantor.  Held  that  C,  as  assignee  of  A'  s  covenant,  might  maintain  an 
action  against  A,  notwithstanding  the  record  failed  to  show  a  writ  of  possession  in  behalf 
of  the  dowager.     Leary  v.  Durham,  4  G-eo.  593.     See  Barnett  v.  Gaines,  8  Ala.  373. 

It  has  been  held,  in  Oliio,  that  where  a  deed  contained  covenants  of  lawful  title,  a  right 
to  convey,  and  of  warranty,  there  being  a  subsisting  right,  but  no  assignment  of  dower,  at 
the  time  ;  and  the  grantee  was  afterwards  obliged  to  pay  an  annuity  in  lieu  of  dower;  the 
covenants  were  not  broken.  Tuite  v.  Miller,  10  Ohio,  382.  See  Clark  v.  Perrj^,  30  Maine, 
148. 

So  a  mortgage  is  an  incumbrance.  Bean  v.  Mayo,  5  Greenl.  94.  And  an  attachment 
Thus,  where  A,  having  an  attachment  upon  certain  land,  caused  it  to  be  set  off  on  ex- 
ecution, and  then  conveyed  it  to  B,  with  a  covenant  against  incumbrances ;  and  0,  who 
had  made  a  second  attachment,  caused  the  debtor's  right  of  redeeming  from  A  to  be  sold  on 
execution,  the  officer  giving  a  deed  thereof;  held,  the  second  attachment  was  an  in- 
cumbrance, for  which  A  was  liable  to  B  upon  his  covenant.     Norton  v.  Baboock,  2  Met.  510. 

If  a  judgment,  constituting  a  lien  upon  land,  has  been  paid,  it  is  no  longer  an  incumbrance, 
though  satisfaction  lias  not  been  entered  on  the  docket.     Espy  v.  Anderson,  2  Harr.  308. 


414 


COVENANTS— BREACHES,  ETC. 


[CHAP.  Lxxxvn. 


cumbrance  is  a  good  cause  of  action,  and  the  measure  of  damages  is  the 
amount  of  injury  or  inconvenience  thereby  caused  to  the  grantee.(l)(a) 

50.  It  has  been  doubted,  in  New  York,  whether  a  highway  is  an  in- 
cumbrance. But,  in  Massachusetts  and  Oonnecticfet,  it  is  held  to  be 
one.  The  effect  of  a  highway,  in  increasing  the  value  of  the  land,  is 
undoubtedly  a  proper  subject  of  consideration.(2) 

51.  A  pre-existing  right  to  take  water  from  the  land  is,  it  seems,  an 
incumbrance.(3)(&) 

52.  There  seems  to  be  still  another  and  intermediate  class  of  incum- 
brances, which  are  governed  by  still  another  rule  of  law,  with  regard 
to  damages.  This  is  whepe  an  incumbrance  becomes  changed  into  a  title 
adverse  and  indefeasible.  In  such  case,  the  plaintiff  shall  recover  the 
consideration  paid.  He  has  no  power  to  pay  off  the  incumbrance,  nor 
to  enter  upon  the  land ;  and  it  would  be  idle  to  require  him  to  pur- 
chase it,  in  order  to  sue  upon  the  covenant  against  incumbrances.  The 
case  would  be  one  of  eviction,  except  that  the  grantee  never  had  posses- 
sion. An  instance,  illustrative  of  these  remarks,  is  that  of  a  judgment, 
constituting  a  lien  upon  the  land  at  the  time  of  conveyance,  and  after- 
wards consummated  by  an  execution  sale.(4)(c) 

53.  Where  there  is  a  mortgage  upon  the  land,  and  the -mortgagee 
demands  possession  or  payment  of  the  covenantee,  and  threatens  a  suit ; 
this  is  a  breach  of  the  covenants  to  defend,  and  for  quiet  enjoyment; 
and  an  action  lies  thereupon,  if  the  covenantee  pay  the  mortgage, 
though  he  does  not  previously  yield  possession.  But,  if  he  pay  it  with- 
out previous  demand,  his  only  remedy  is  upon  the  covenant  against 
incumbrances.(5) 

54.  Where,  by  reason  of  an  antecedent  mortgage,  the  grantee  is 
evicted,  or  the  whole  premises  are  absorbed  in  the  discharge  of  the 
mortgage  debt ;  the  damages  are  the  same,  as  in  case  of  eviction  by 
reason  of  a  total  want  or  failure  of  title  in  the  grantor.  Although  the 
grantee  has  the  power,  he  is  under  no  obligation,  to  discharge  the  in- 
cumbrance, for  less  than  the  value  of  the  land.  The  grantor  is  bound 
to  do  it.(6) 

55.  But  it  is  held,  in  Massachusetts,  that  where  the  grantee  is  evicted 
under  a  mortgage,  the  value  of  the  land  is  not  the  measure  of  damages. 


(1)  Hubbard  v.  Norton,  10  Conn.  422 ; 
Prescott  V.  Trueraan,  4  Mass.  630 ;  Harlow  v. 
Thomas,  15  Pick.  66  ;  Pritoliard  v.  Atkinson, 
3  N.  H.  335 ;  Jarvis  v.  Buttriek,  1  Met.  480  ; 
Herrlok  v.  Moore,  1  Appl.  313. 

(2)  Whitbeek  v.  Cooke,  15  John.  483 ; 
Hubbard  v.  Norton,  10  Conn.  422. 


(3)  Mitchell  v.  Warner,  5  Conn.  497. 

(4)  Jenkins  v.  Hopkins,  8  Pick.  349-50  ; 
Duvall  V.  Craig,  2  Wheat.  45. 

(5)  Sprague  v.  Baker,  IT  Mass.  586. 

(6)  Waldo  V.  Long,  T  John.  173;  Bennet 
V.  Ex'rs.  &c.,  13  John.  50 ;  Stewart  v.  Drake, 
4  Halst.  142. 


(o)  In  Maine  it  seems  to  be  held,  that  where  the  incumbrance  is  a  claim  of  dower,  after 
extinguishing  it,  an  action  lies  upon  the  warranty.    Donnell  v.  Thompson,  1  Fairf.  170. 

(6)  But,  where  A  gave  to  B  a  deed  of  land   "  through  which   the  water  from  the  mill 
passes,"  with  a  covenant  against  incumbrances,  the  mill-owner  has  the  right  to  cleanse  the 
natural  channel,  and  remove  obstructions  to  the  flow  of  water  from  the  mill;  and  an  entry  ' 
for  this  purpose  is  no  breach  of  covenant.     Prescott  v.  Williams,  5  Met.  429. 

(c)  On  the  other  hand,  where  one  who  has  levied  an  execution  upon  land  conveys  it  with  a 
covenant  against  incumbrances,  and  the  judgment  debtor  redeems ;  this  is  an  eviction,  and 
the  measure  of  damages  is  the  value  of  tfie  land  at  the  time  of  eviction,  including  permanent 
buildings,  erected  either  by  grantor  or  grantee,  unless  they  are  such  as  the  debtor  was  bound 
to  pay  for  on  redeeming.  So  also  where  the  grantee  extinguishes  the  incumbrance  by  pay- 
ment of  money.    Norton  v.  Babcock,  2  Met.  510. 
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because  the  plaintiff  may  redeem ;  and  he  might  do  it,  even  after  re- 
covering full  damages,  which  would  give  him  a  double  remedy. (1) 

56.  A  grantor  covenants  to  "indemnify  the  grantee  from  all  demands, 
dnes  and  damages,  which  might  happen,  &c.,  on  account  of  a  mortgage," 
&c.  Held,  a  covenant  for  quiet  enjoyment  against  the  mortgagee,  and 
that  eviction  was  necessary  to  an  action. (2) 

57.  Another  important  question  as  to  the  covenant  against  incum- 
brances is,  whether  the  principle  that  an  assignee  cannot  sue  in  his  own 
name  applies  to  this  covenant.  This  seems  to  be  rather  a  doubtful 
point.(a)  If  there  is  a  subsisting  incumbrance  at  the  time  of  the  origi- 
nal conveyance,  this  is  a  breach  of  the  covenant  in  question,  and  it  would 
seem,  therefore,  like  the  covenant  of  seizin,  not  to  pass  to  an  assignee. 
But,  on  the  other  hand,  although  a  grantee  may  immediately  maintain 
an  action  for  breach  of  this  covenant,  he  can  recover  only  nominal 
damages,  uriless  he  has  either  removed  the  incumbrance,  or  been  dis- 
turbed by  the  party  who  holds  it.  It  follows,  that  juch  removal  or 
eviction  is  the  real  and  substantial  cause  of  action,  although  in  form  it 
goes  only  to  the  amount  of  damages  ;  and  if  this  cause  of  action,  there- 
fore, arise  after  an  assignee  acquires  the  estate,  although  the  incum- 
brance existed  before,  it  would  seem  that  he  might  sue,  as  upon  the 
covenant  of  warranty,  in  his  own  name, 

58.  It  is  held,  in  Vermont,  that  the  plaintiff  may  recover  the  amount 
paid  to  extinguish  an  incumbrance,  though  it  be  paid  after  the  suit  is 
commenced. (3) 

59.  In  Connecticut,  the  covenant  in  question  is  not  assignable.  Hence 
it  is  not  affected  by  a  release  of  all  covenants,  made  by  an  assignee  of 
the  land.(4) 

60.  In  New  Jersey,  it  is  held,  that  the  covenant  against  incumbrances 
is  broken,  by  any  subsisting  incumbrance,  at  the  time  of  making  it ; 
and  that  the  right  of  action  thereupon  cannot  -be  assigned,  either  at 
common  law,  or  by  statute.  Hence  the  covenantee  himself,  after  selling 
the  land,  may  maintain  an  action  upon  this  covenant.  This  case  is 
compared  to  that  of  a  horse,  which  is  injured,  and  afterwards  sold. 
For  such  injury  the  seller  has,  and  the  buyer  has  not,  a  right  of  action. 
It  is  said,  that  in  New  Jersey  the  covenant  against  incumbrances  is  not 
a  distinct  covenant,  but  part  of  the  covenant  of  a  right  to  convey  ;  the 
language  being,  "  the  right  and  power  to  convey,  free  and  clear" 
&c. ;  and  that,  for  this  reason,  the  English  doctrines  upon  the  subject 
are  not  applicable  in  that  State.  In  England,  the  covenant  in  question 
is  future.{b){b) 

61.  In  South  Carolina,  it  is  held,  that  the  covenant  against  incum- 
brances does  pass  to  an  assignee,  so  that  he  can  maintain  an  action 
thereupon,  where  the  incumbrance,  though  existing  at  the  time  of  the 
original  deed,  is  not  enforced  till  after  the  conveyance  to  the  plaintiff.(6) 


(1)  Tufts u.  Adams,  8  Pick.  547. 

(2)  Tan  Slyck  v.  Kimbal,  8  John.  198. 

(3)  Potter  V.  Taylor,  6  Term.  676. 

(4)  Davis  V.  Lyman,  6  Conn.  240.    (2  Jus- 
tices dissent.) 


(5)  Garrison  v.  Sandford,    7  Halst.   261; 
Ctiapman  v.  Holmes,  5,  20. 

(6)  M'Crady  v.  Brisbane,  1  Nott  &  M'Cord, 
104. 


(a)  Chancellor  Kent  states,  generally,  that  it  does.    4  Kent,  470-1. 
(i)  Probably,  it  is  in  general  the  case  in  this  country,  that  the  ooyenant  in  question  is  a 
distinct  covenami. 
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62.  In  Massachusetts,  the  doctrine  upon  this  subject  has  heretofore 
been  somewhat  unsettled.  It  has  been  distinctly  decided,  that  the  cov- 
enant in  question  is  assignable,  because  tlie  breach  continues,  and  the  dam- 
ages are  enlarged.  But  in  a  much  later  case,  it  is  as  distinctly  stated, 
(and  the  point  was  directly  in  question,  though  not  the  most  material 
one  in  the  case,)  that  this  covenant  is  not  assignable  ;  and  this  principle 
has,  in  a  still  more  recent  decision,  been  finally  established  as  the  rule 
of  law ;  and  the  right  of  action  upon  such  covenant  therefore  limited 
to  twenty  jeassfrom  the  making  of  the  deed.{V) 

63.  With  regard  to  the  mutual  bearing  of  the  covenants  in  a  deed 
upon  each  other,  where  the  grantor  had  no  good  title  when  he  convey- 
ed, and  the  grantee  had  no  possession  under  the  deed,  the  cause  of 
action  is  substantially  upon  the  covenant  of  seizin,  though  the  suit  is 
nominally  brought  upon  the  covenant  of  warranty.  Hence  an  assignee 
cannot  sue  upon  the  latter  covenant.  The  defendant  is  not  estopped  to 
set  up  this  defen9e.(2) 

64.  It  is  said,  that  where  the  same  count  in  the  declaration  alleges  a 
breach  of  the  covenant  of  seizin,  and  that  of  warranty  also,  the  count  is 
felo  de  se.(3) 

65.  The  assignee  of  a  grantee  brings  an  action  against  the  grantor 
upon  the  covenant  of  warranty.  Plea,  that  the  defendant  was  not  seized 
at  the  time  of  conveyance,  and  so  the  covenant  of  seizin  was  broken. 
The  plaintiff  takes  issue  upon  this  plea.  Held,  he  might  have  replied 
an  estoppel,  but,  not  having  done  it,  the  jury  might  find  the  truih.(4)(a) 

66.  Declaration,  upon  a  special  luarranty.  Breach,  that  the  defendant 
had  no  right  to  sell  and  convey.     Held,  a  bad  declaration, (5). 

67.  Land  granted  to  the  plaintiff  being  incumbered  with  a  claim  of 
dower,  before  any  damage  arising  to  him  from  this  claim,  he  brings  an 
action  upon  the  covenant  against  incumbrances.  Afterwards,  having 
extinguished  the  claim,  he  sues  upon  the  warranty.  Held,  the  former 
suit  was  no  bar  to  the  latter.(6) 

67  a.  A  deed  with  covenants  of  seizin,  warranty,  and  against  incum- 
brances, contained  a  condition  that  the  covenants  of  warranty  and 
against  incumbrances  should  be  restricted  to  a  specific  portion  of  the 
land.     Held,  the  covenant  of  seizin  was  not  thus  restricted. (7) 

68.  The  question  has  sometimes  arisen,  whether  a  plaintiff  is  estopped 
by  some  prior  transaction  from  denying  the  defendant's  seizin.  A 
claimed  land  under  the  S  patent,  and  B  the  same  land  under  the  K  pa- 

'  tent.     A  took  a  release  from  B,  with  a  covenant  of  seizin.     Held,  A 
could  not  allege,  as  a  ground  of  action,  that  the  land  did  not  lie  in  K, 


(1)  Sprague  v.  Baker,  17  Mass.  586  ;  Tufts 
1).  Adams.  8  Pick.  549  ;  Clark  v.  Swift,  3  Met. 
380.  Otlierwise,  in  Maine.  Rev.  St.  499  ; 
Ante,  sec.  40,  n. 

(2)  Stout  v.  Jackson,  2  Rand.  \1Z  ;  Slater  j). 
Eawson,  1  Met.  450 ;  Wheelock  'i.  Thayer, 
16  Pick.  68. 


(3)  SwettD.  Patrick,  2  Fairf.  119;  Hacker 
.  Storer,  8  Greenl.  228. 

(4)  Bartholomew  i).  Candee,  14  Pick.  \&1. 

(5)  Griffin  ?;.  Pairbrother,  1  Fairf.  91. 

(6)  Donnell  v.  Thompson,  I  Fairf.  170. 

(7)  Cornell  v.  Jackson,  3  Cush.  506. 


(a)  An  assignee  may  sue  upon  the  covenant  of  warranty,  though  the  grantor  i.ad  no  title 
to  the  land,  if  possession  has  been  taken  under  the  deed.  ]3eddoe  v.  "VVadsworth,  21 
Wend.   120.  ^ 

If  a  deed  be  void,  the  grantee  cannot  recover  upon  the  warranty.  But  if  the  deed  was 
made  by  mistake  as  to  the  interests  of  parties,  he  may  recover  back  the  purchase-money. 
Mundy  v.  Vawter,  3  Gratt.  518. 
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or  that  B  was  not  seized  by  reason  of  A's  prior  seizin  under  the  S  pa- 
tent, which  was  the  older  one.(l) 

69.  The  plaintiff  brings  a  suit  upon  the  covenant  of  seizin  and  a 
right  to  convey  in  a  deed  to  him.  It  was  proved  that  the  defendant, 
by  a  prior  deed,  conveyed  the  land  to  the  plaintiff,  described  as  "  all 
the  lands,  &c.,  devised  to  me  by  A,  being  all  I  own  in  the  State  of 
New  York."  On  this  deed  was  indorsed  an  unacknowledged  deed  of 
the  plaintiff,  reciting,  that  whereas  the  defendant  had  made  another 
deed  of  the  land,  to  be  delivered  to  the  plaintiff  upon  his  assigning  this 
conveyance  to  the  defendant,  he  hereby  re-assigns  and  conveys  the 
premises  to  the  defendant  and  his  heirs.  Held,  the  deed  last  named 
did  not  estop  the  plaintiff  to  deny  the  defendant's  seizin  and  right  to 
convey. (2) 

70.  Where  a  grantee,  whose  deed  states  a  consideration,  recoriveys 
to  his  grantor,  (instead  of  conveying  to  a  third  person,)  with  the  same 
covenants  made  to  himself,  and  the  original  grantor  is  evicted  by  a  title 
paramount  to  that  which  he  conveyed  ;  he  can  maintain  no  action  upon 
the  covenants  in  the  second  deed,  nor  can  he  prove  by  parol  evidence 
that  he  first  purchased  the  land  as  agent  for  the  grantee,  and  as  such 
conveyed  to  him  without  consideration'.(3) 

71.  But,  where  A  conveys  to  B,  and  B  concurrently  mortgages  back 
to  A,  both  deeds  containing  covenants,  B  may  have  an  action  upon  the 
covenant  against  incumbrances.  The  mortgagee  is  not  estopped,  because 
B  may  have  removed  the  adverse  title  before  mortgaging.  For  the 
same  reason,  his  action  is  not' barred  upon  the  ground  of  preventing  a 
circuity  of  action.  In  these  points  of  view,  the  two  deeds  are  regarded 
not  as  concurrent,  but  successive.  The  mortgage  is  no  bar  to  B's  suit,  for 
the  additional  reason,  that  the  covenant  in  question  is  not  assignaole, 
and  therefore  did  not  pass  back  to  A.(4)(a) 

71  a.  If,  in  an  action  on  the  covenant  of  seizin,  the  plaintiff's  plead- 
ings set  forth,  and  the  verdict  finds,  that  the  defendant  had  no  seizin  in. 
fee  in,   or  title  to,   any  of  the  premises,  and  judgment  is  rendered 


(1)  Fitch  V.  Baldwin,  17  John.  161. 

(2)  Smith  V.  Strong,  14  Pick.  128. 


(3)  Evelethv.  Crouch,  15  Mass.  30'?. 
Stevens  v.  Winship,  1  Pick.  318.) 

(4)  Hubbard  v.  Norton,  10  Conn.  423. 


(See 


(a)  But  it  has  been  held  in  New  York,  that  where  A  conveys  to  B  with  covenants,  and  B 
to  C,  taking  a  mor-tgage  back,  C  cannot  release  the  covenants  of  A,  not  having  seizin.  Kane 
V.  Sanger,  14  John.  89.  Conveyance,  from  A  to  B,  with  covenants.  B  gives  bond  to  recon- 
vey  on  demand,  and  in  the  meantime  allow  A  to  enjoy  the  land.  Held,  B  could  not  sue 
upon  the  covenants.  Hatch  v.  Kimball,  2  Shepl.  9.  Upon  the  covenant  against  incum- 
brances in  a  deed  of  mortgage,  only  nominal  damages  are  recovered.  Randall  v.  Mallett  2 
Shepl.  51. 

A  takes  a  deed  ft-om  B,  giving  a  mortgage  back.  Both  deeds  contain  the  covenant  against 
incumbrances.  A  brings  an  action  against  one  who  used  a  highway  which  passed  over  the 
land,  upon  B's  representation  that  it  was  not  a  legal  road;  but  fails  in  the  s^iit.  Held,  A 
might  bring  an  action  against  B  upon  his  covenant,  the  mortgage  not  constituting  a  rebutter 
and  might  recover  the  costs  of  the  other  suit.     Haynes  v.  Stevens,  11  N.  H.  28. 

"Where  A  conveys  to  B,  with  covenant  of  seizin,  and  B  reconveysto  A  without  covenant, 
B  may,  notwithstanding,  recover  against  A  for  a  breach.  Bank,  &c.  v.  Msrsereau,  3  Barb 
Ch.  528. 

A  conveyed  to  B,  with  covenants  of  seizin  and  warranty,  and  B,  at  the  same  time,  mort- 
gaged to  A,  by  a  deed  containing  the  same  covenants.  A  was  not  seized  of  all  the  land, 
and  B  was  evicted  from  a  part  thereof,  and  brought  an  action  against  A  on  his  covenant  of 
seizin.  Held,  the  action  was  maintainable,  B's  covenants  not  operating  as  a  rebutter  to  his 
demand  against  A,  to  prevent  circuity  of  action.     Sumner  v.  Barnard,  12  Met.  459i 

YoL.  II.  27 
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thereon  ;  the  plaintiff  will  be  estopped  from  setting  up  the  deed  against 
his  grantor,  if  he  should  reclaim  the  ]and.(l) 

il  h.  In  an  action  upon  the  covenant  against  incumbrances,  the  de- 
fendant cannot  show  that  his  deed  was  voluntary  and  fraudulent,  for 
the  purpose  of  proving  a  resulting  trust  in  himself.(2) 

72.  It  has  been  held,  that  a  grantee  can  maintain  no  action,  by  rea- 
son of  an  incumbrance  which  he  has  himself  assumed  to  pay.  And  it 
is  competent  to  show,  by  parol  evidence,  what  was  the  true  considera- 
tion of  the  sale,  without  in  any  manner  contradicting  the  deed. 

73.  A  mortgages  to  B,  and  afterwards  conveys  to  C,  in  consideration 
of  O's  paying  the  mortgage,  and  covenants  against  all  incumbrances. 
C  cannot  sue  A  upon  this  covenant,  on  account  .of  the  mortgage,  as, 
between  A  and  C,  the  debt  is  paid.  The  effect  is  the  same,  as  if  A  had 
conveyed  to  B  with  the  same  covenant,  in  satisfaction  of  the  debt.(b) 

74.  But,  where  the  conveyance  is  made  subject  to  a  mortgage,  and 
it  is  agreed  by  parol  at  the  time  that  the  grantee  shall  pay  such  mort- 
gage, and  deduct  the  amount  from  the  price  of  the  land,  and  that  the 
warranty,  which  is  in  terms  without  exception,  shall  not  embrace  the 
mortgage ;  such  agreement  is  not  binding  upon  an  assignee.  So  it  has 
been  held,  that  to  an  action  upon  the  covenant  of  seizin  it  is  no  defence, 
either  at  law  or  in  equity,  that  the  premises  have  been  sold,  and  the 
grantee  dispossessed,  under  a  mortgage  which  the  grantee  assumed  to 
pay,  and  subject  to  which  he  took  the  conveyance.(4) 

75.  It  is  the  prevailing  doctrine,  that  knowledge  on  the  part  of  a 
grantee,  of  an  existing  incumbrance,  is  no  bar  to  an  action  upon  the 
covenant  against  incumbrances,  or  to  relief  in  equity  upon  a  bond  for 
the  price,  as,  for  instance,  where  there  is  notoriously  a  highway  over 
the  land.  Nor  does  the  fact  of  a  general  warranty  raise  any  presump- 
tion of  notice  of  an  adverse  title.  In  New  York,  a  contrary  doctrinb 
has  been  held.  So  it  is  held  that  a  purchaser,  who  receives  a  deed  with 
a  full  knowledge  of  the  title  and  certain  pretended  claims,  cannot  with- 
hold a  part  of  the  purchase  money  on  account  of  them,  but  must  seek 
redress  on  the  warranty,  should  he  suffer  damage  by  the  adverse 
claim.(5)(a) 

76.  The  covenant  of  seizin  in  fee,  in  a  conveyance  by  tenant  for  life 
of  all  his  interest  in  the  land,  does  not  enlarge  the  words  of  the  grant, 
so  as  to  pass  a  fee  to  the  grantee  by  disseizin. (6) 

77.  It  is  held,  that  where  a  conveyance  is  itself  void,  the  covenants 


(1)  Parker  v.  Brown,  15  ST.  H.  176. 

(2)  Henderson  v.  Henderson,  13  Mis.  51. 

(3)  Watts  V.  WelmaiJ,  2  N.  H.  458  ;  (Gamp- 
bell  V.  Shrim,  3  Watts,  60 ;)  Allen  v.  Lee,  1 
Smitli,  12;  Copeland  «.  Copeland,  30  Maine, 
446. 

(4)  Snydon  v  Jones,  10  Werid.  180;  Bing- 
ham V.  Weiderwax,  1  Comst.  509. 


(5,Cresson  v.  Miller,  2  Watts,  272;  Har- 
low u.  Thomas,  15  Pick.  66;  Stockton  W. 
Cook,  3  Munf.  68;  Townsend  v.  Weld,  8 
Mass.  146  See  Prescott  v.  Williams,  5  Met. 
429 ;  Stansbury  v.  Tagganf,  3  McL.  457. 

(6)  Hurd«.  Cushing,  7  Pick.  169. 


(a)  Covenant  to  give  "  a  good  sufficient  general  warranty  deed."  Part  of  the  price  was 
paid,  and  a  note  given  for  the  balance.  The  vendor  brings  a  suit  upon  the  note,  and  the 
vendee  a  bill  for  speeiflo  performance,  the  vendor  having  tendered  a  deed,  reserving  a  right 
in  a  third  person  to  dam  up  a  stream  which  ran  through  the  land,  which  right  was  known 
to  the  vendee  at  the  time  he  purchased.  Held,  the  facts  furnished  a  good  defence  to  the 
suit  on  the  note,  and  sustained  the  bill  in  equity,  notwithstanding  the  knowledge  on  the  part 
of  the  vendee.    Morgan  v.  Smith,  11  lUin.  194. 
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contained  in  it  are  void  also.  Thus,  wiiere  an  attorney,  empowered  to 
make  a  lease,  leases  in  his  own  name,  a  covenant  to  pay  rent  to  the 
principal  is  void.  So,  (as  has  been  seen,)  where  a  grantor  has  not  good 
right  to  convey,  according  to  his  covenant,  if  the  grantee  reconvey  to  a 
third  person,  as  the  land  does  not  pass,  the  assignee  cannot  sue  upon 
the  covenants  in  the  original  deed.(l) 

78.  But,  where  a  deed  is  ineffectual  to  pass  a  title,  as  being  prohibited 
by  the  laws  of  the  state  in  which  the  land  lies ;  if  the  covenantee  has 
not  wilfully  violated  those  laws,  he  may  maintain  an  action  upon  the 
covenants  in  such  deed,  either  in  that  or  any  other  state.(2) 

79.  In  a  late  casej  it  is  said,  that  where  a  deed  is  void,  the  depend- 
ent covenants  are  also  void,  but  not  those  which  are  collateral  and  inde- 
pendent;  as,  for  instance,  the  covenants  of  a  sheriff,  in  conveying  an 
equity  of  redemption,  that  he  has  observed  the  legal  requisites.  Such 
covenant  is  valid,  though  the  deed  be  void.(3) 

80.  A  grantor  cannot  show,  in  defence  to  an  action  upon  the  cove- 
nant of  warranty,  that  he  assigned  to  the  grantee  a  judgment,  which 
the  latter  agreed  to  hold  as  his  sole  security.  But  he  may  prove  that 
the  plaintiff  has  by  his  neglect  lost  the  lien  of  the  judgment.(4) 

80  a.  A  receipt  not  under  seal,  although  in  full  ot  all  demands  of 
every  kind,  name,  and  nature,  cannot  be  set  up  as  a  defence  to  an 
action,  brought  on  the  covenants  in  a  deed  not  apparently  referred  to 
in  the  receipt ;.  for,  covenant  by  deed  must  be  discharged  by  deed. (5) 

80  b.  The  defendants  conveyed  to  the  plaintiff,  by  deed  of  October 
7,  1845,  with  a  covenant  against  incumbrances.  The  premises  were 
then  subject  to  a  lease,  dated  September  20,  1844,  for  three  years,  at 
an  annual  rent  of  $575,  under  which  the  lessee  was  in  possession.  At 
the  time  of  the  conveyance,  the  plaintiff  mortgaged  to  one  of  the  de- 
fendants, to  secure  $10,500  in  five  years,  with  annual  interest  at  the 
rate  of  5  1-2  per  cent,  from  October  7,  1845  ;  the  mortgagee  giving  the 
plaintiff  a  written  promise,  that,  till  September  1,  1847,  the  interest  on 
the  mortgage  should  be  $520,  annually,  notwithstanding  the  agree- 
ment for  5  1-2  per  cent. ;  and  that  till  September,  1847,  he  would  pay 
the  taxes  on  the  estate.  In  an  action  on  the  covenant  against  incum- 
brances, held,  the  agreement  as  to  interest  and  taxes  did  not  constitute 
an  accord  and  satisfaction  for  the  incumbrance  of  the  lease.(6) 

80  c.  C  recovers  judgment  in  Maryland  against  T,  on  his  covenant 
binding  his  heirs.  T  dies,  leaving  no  estate  in  Maryland,  but  leaving 
real  estate  in  Virginia.  The  judgment  does  not  merge  the  covenant,  so 
as  to  exonerate  the  heirs  from  liability  thereon,  in  respect  to  real  assets 
descended  in  Virginia.(7) 

81.  Where  the  clause  containing  a  covenant  of  seizin  is  blank  as  to 
the  name  of  the  covenantor,  the  covenant  is  invalid.(8) 

82.  In  connection  with  the  subject  of  ivarraniy  and  covenants,  may 
be  briefly  considered  the  title  by  estoppel.  Estoppel  can  hardly  be  re- 
garded as  a  distinct  mode  of  acquiring  title  to  real  property,  because  it 
is  not  by  itself  a  transfer  or  assurance,  but  depends,  as  a  secondary  in- 


(1)  Frontin  v.  Small,  Ld.  Ray,  1418 ;  Str. 
V05  ;  Biokford  v.  Page,  2  Mass.  460. 

(2)  Phelps  V.  Decker,  10  Mass.  26Y. 

(3)  Wade  V.  Merriam,  11  Pick.  280. 

(4)  Collingwood  v.  Irwin,  3  "Watts,  306. 


(5)  Heath  v.  Whidden,  29  Maine,  108. 

(6)  Batohelder  v.  Sturgis,  3  Gush.  201. 

(7)  Beall  V.  Taylor,  2  Gratt.  532. 

(8)  Day  v.  Brown,  2  Ohio,  346. 
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cident,  upon  other  direct  alienations,  although  giving  to  them  a  pecuhar 
and  distinctive  operation.  Estoppels  are  of  various  kinds,  differing  both 
with  regard  to  their  subject  matter,  and  the  means  by  which  they  are 
created.  The  plan  of  the  present  work  limits  our  inquiry  to  estoppels 
relating  to. real  estate,  and  created  for  the  most  part  by  deeds  or  certain 
clauses  therein.  The  covenant  or  warranty  in  a  deed  is  the  clause  which 
is  usually  held  to  work  an  estoppel ;  and  therefore  the  present  seems 
to  be  au  appropriate  connection  in  which  the  general  subject  may  be 
considered. 

83.  It  has  been  seen  in  a  former  chapter,  that  the  technical  prin- 
ciples, of  the  ancient  lineal  and  collateral  warranty  are  for  the  most  part 
obsolete  in  this  country.  So  far,  however,  as  a  warranty  Has  the  effect 
of  an  estoppel  or  rebutter,  it  would  seem  still  to  retain  its  original  force. 
This  operation  of  a  warranty  was  illustrated  in  a  recent  case  in  Massa- 
chusetts. 

84.'  A  father,  seized  in  fee,  conveyed  with  warranty  to  A,  and  died, 
leaving  a  daughter,  his  sole  heir,  with  assets  by  descent,  to  a  greater 
value  than  the  land.  She  became  the  wife  of  B,  who  had  a  paramount 
title  to  the  land.  Held,  B  was  estopped  to  assert  this  title,  because  A 
might  bring  a  cross  action  against  him  and  his  wife  upon  the  warranty ; 
that,  if  he  were  a  purchaser,  for  the  valuable  consideration  of  marriage, 
of  all  that  came  to  the  wife,  it  was  still  cum  onere,  and  he  was  as  liable 
to  respond  to  the  Avarranty  of  her  ancestor,  as  he  would  have  'been  to 
her  own  warranty.  Whether  the  same  principle  would  apply,  if  the 
daughter  were  not  sole  heir,  qu  f{l) 

84  a.  So,  the  grantor  in  a  deed,  containing  covenants  of  warranty,  is 
estopped  from  claiming  a  resulting  trust  in  the  premises,  for  his  own 
benefit.(2) 

85. 'An  estoppel  may  be  by  record,  or  by  recital  or  admission  in  a 
deed.  So,  merely  acting  under  a  deed  may  be  an  estoppel.  It  is  the 
maxim  of  the  law,  that  no  man  shall  allege  contrary  to  what  he  has 
once  admitted  or  agreed  to.(3)(a) 

86.  Only  a  sealed  instrument  can  he  pleaded  by  way  of  estoppel.(4) 

87.  A  resolve  of  the  legislature  may  operate  as  an  estoppel ;  as,  for 
instance,  with  regard  to  boundaries.  So,  where  the  legislature  grants 
land  in  fee,  with  warranty,  to  an  alien,  it  is  estopped  to  claim  the  land 
by  escheat  from  the  alien  heirs  of  such  grantee.(5)(6) 


(1)  Bates  V.  Norcross,  17  Pick.  14.  See 
Wade  V.  Lindsey,  6  Met.  407. 

(2)  Rathbun  v.  Rathbun,  6  Barb.  98. 

(3)  Co.  Lit.  352  a;  Bonaffe  v.  Woodbury, 
12  Piclc.  423  ;  Kimball  v.  Blaisdell,  5  N.  H. 
533  ;  Hamilton  v.  Elliot,  4,  182  ;  Sinclair  v. 
Jackson,  8  Cow.  543.  (See  Bursley  v.  Hamil- 
ton, 15  Pick.  40.)  Whitney  v.  Holmes,  15 
Mass.  152  ;  Bean  v.  Parker,  17,  591 ;  Bank, 


&c.  V.  Mersereau,  3  Barb.  Ch.  528 ;  Perry  v. 
Calhoun,  8  Humph.  551.  See  Jarnigan  v. 
Mairs,  1  Humph   473. 

(4)  Davis  d.  Tyler,  18  John.  490;  Gerrish 
V.  Proprs.,  &c.,  26  Maine,  384. 

(5)  Com.  V.  Pejepscut,  &g.,  10  Mass.  155 ; 
Enfield  v.  Permint,  5  N.  H.  280 ;  Com.  v. 
Heirs,  &o.,  3  Pick.  224. 


(a)  Where  the  original  boundaries  have  been  destroyed,  or  are  unknown  or  doubtful,  the 
owner  is  estopped  by  a  survey  made  by  him  in  reasonable  conformity  with  his  title  deeds. 
Whether  a  feme  covert  would  be,  qu.  f    Yarborough  v.  Abernethy,  1  Meigs,  413. 

If  the  parties  know  the  true  line,  but  verbally  agree  upon  another,  the  agreement  is  void, 
and  passes  no  title.    lb. 

(6)  But  it  has  been  held,  that  estoppels  do  not  bind  the  sovereign  or  State,  or  their 
assignees.     Candler  v.  Lunsford,  3  Batt.  407. 
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88.  A  grantor  is  estopped  to  deny  that  he  granted  or  had  a  good 
title.  But  the  grantee  may  deny  the  grantorls  seizin.  In  a  suit  against 
a  mortgagor  for  the  land  mortgaged,  he  is  estopped  to  deny  that  he 
had  a  title  when  he  mortgaged,  or  to  set  up  title  in  a  stranger.(l)  But, 
where  a  mortgage  refers  to  a  note,  the  mortgagee  is  not  estopped  to 
deny  the  existence  of  such  note.(2) 

89.  An  executory  covenant  does  not  estop  the  covenantor  from 
bringing  an  action  in  violation  of  it.(3) 

90-  Only  parties  or  privies  are  bound  by,  or  can  take  advantage  of, 
an  estoppel,  unless  it  be  by  record.  Eecitals  estop  privies  in  blood,  in 
estate,  or  in*law.(4:){a) 

91.  An  estoppel  affecting  the  title  to  land,  may  be  given  in  evi- 
dence.(5) 

92.  Where  the  truth  appears  by  an  instrument  which  would  other- 
wise estop,  there  shall  be  no  estoppel.(6)(6) 

93.  Estoppels  are  construed  strictly ;  and  not  allowed  as  instruments 
of  fraud,  but  only  to  prevent  injustice.  They  are  said  to  be  odious, 
more  especially  in  equity.  On  the  other  hand  it  has  been  remarked, 
that  the  doctrine  of  estoppel  aids  much  in  the  administration  of  justice, 
and  becomes  odious  only  when  misunderstood  or  misapplied. (7) 

94.  In  reference  to  the  most  important  appliication  of  the  principle 
of  estoppel,  the  general  rule  is  thus  stated.  A  conveys  to  B,  and  after- 
wards purchases  the  land  from  0.  If  he  gains  any  title  by  such  pur- 
chase, it  enures  to  the  use  of  B,  or  of  any  one  claiming  under  him.(8)(c) 


(1)  Wilkinson  v.  Scott,  IT  Mass.  249 ; 
Small  V.  Procter,  15,  495  ;  Barker  v.  Harris^ 
15  Wend.  615. 

(2)  Parker  v.  Parker,  11  Mass.  310. 

(3)  Gibson  v.  Gibson,  15  Mass.  106. 

(4)  Jackson  v.  Parkhurst,  9  Wend.  289 : 
Braintree  v.  Hingham,  17  Mass.  432  ;  Jack- 
son V.  Brinckerhoff,  3  John.  Gas.  103  ;  Sin- 
clair V.  Jackson,  8  Cow.  543  ;  GriiBn  v.  Rich- 
ardson, 11  Ired.  439 ;  Massure  v.  Noble,  11 
niin.  531 ;  Callow  V.  Jenkinson,  5  Eng.  L.  & 
Equ.  533;   Averill  v.  Wilson,  4  Barb.  180. 

(5)  Adams  v.  Barnes,  11  Mass.  365.  A  case 
presenting  a  very  clear  and  accurate  distinc- 
tion, between  those  cases  where  estoppel 
must  be  pkaded,  and  those  in  which  it  may 
be  merely  proved. 


(6)  Sinclair  v.  Jackson,  8  Cow.  543;  Croade 
».  Ingraham,  13  Pick.  35  ;  Warner  v.  Leland, 

2  Barb.  613. 

(1)  13  Pick.  35  ;  Comstock  v.  Smith,  lb. 
121;  Hubbard  v.  Norton,  10  Conn.  433; 
Jones  V.  Saaser,  1  Dev.  &  B.  464 ;  Black  v. 
Tucker,  12  Verm.  44;  Pierrepont  v.  Barnard, 
5  Barb.  364. 

(8)  Ark.  Rev.  St.  188-9  ;  Adams  v.  Froth- 
ingham,  3   Mass.    355 ;    Harmer   v.    Morris, 

3  M'L.  48  ;  Jackson  v.  Hoffman,  9  Cow.  271 ; 
Jackson  v.  Murray,  12  John.  201 ;  Hnrmer 
V.  Morris,  1  M'L.  48 ;  Gough  v.  Bell,  1  N.  J 
156;  Piket).  Galvin,  29  Maine,  183;  Bank, 
&c.  V.  Mersereau,  3  Barb.  Oh.  528. 


(a)  The  surviving  partner  of  a  firm,  which  had  been  engaged  in  gambling,  and  purchased 
and  used  a  house  for  gambling  purposes,  cannot  impeach  the  title  of  a  grantee  of  the  other 
partner,  on  the  ground  that  the  house  is  unlawfully  used ;  being  estopped  by  his  privity 
with  the  grantor.     Watson  v.  Fletcher,  7  Gratt.  1. 

(&)  Trespass  for  attempting  to  use  a  water-privilege,  mortgaged  to  the  plaintiff,  with 
general  warranty,  by  the  defendant.  In  a  case  stated,  it  was  agreed,  that  the  defendant  had 
no  title.  Held,  though  he  would  be  estopped  by  his  deed  to  deny  that  the  plaintiff  acquired 
a  title,  yet,  as  the  above  fact  was  agreed  by  the  parties,  he  might  avail  himself  of  it  to  de- 
feat the  action.     Wheelook  v.  Henshaw;  19  Pick.  341. 

(c)  Including  his  heirs.  Whether  his  devisees,  qa.  Logan  v.  Moore,  7  Dana,  76.  Up- 
Bhaw  V.  McBride,  10  B.  Mon.  202. 

A  vendor,  acquiring  a  subsequent  title  to  property  which  he  had  sold  without  title,  must 
convey  it  to  the  vendee ;  but,  if  the  heir  acquire  a  subsequent  title,  he  cannot  be  com- 
pelled to  convey,  it,  or  to  answer  in  damages,  except  so  far  as  he  may  have  assets.  Upshaw 
V.  McBride,  10  B.  Mon.  202. 

Where  one  of  the  heirs  to  an  estate  is  appointed  an  executor,  with  power  to  sell  the  real 
property  for  certain  specified  purposes,  and  he  makes  a  conveyance  not  within  the  scope  of 


422  COTENANTS— BREACHES,  ETC.  [CHAP.  LXXXVIl 

95.  Considered  in  this  particular  point  of  view,  upon  the  subject  of 
estoppel,  the  ancient  authorities  are  obscure  and  somewhat  contra- 
dictory. In  2  Hen.  VI,  2,  it  ife  said,  that  a  stranger  cannot  say  nem 
passa  per  lefait ;"  but  the  court  were  divided.  In  2  Hen.  IV,  21  and  il,, 
it  is  said,  "a  stranger  shall  not  plead  non  est  factum,"  but  may  plead 
riens  passa,  &c.  In  a  late  case  it  is  said,  the  latter  of  these  dicta  is 
probably  the  law.  It  is  certainly  a  common  practice  (m  Massachusetts) 
to  plead  that  the  grantor  was  not  seized.  Whether  this  plea  is  confined 
to  a  disseizin  of  the  grantor,  or  applies  to  other  cases  of  an  ineftectuai 
deed,  is  doubtful.(l)  , 

96.  The  question  has  often  been  raised,  whether  an  estoppel  binds 
the  grantor  himself  alone,  or  any  subsequent  purchaser  from  him  also. 
Upon  this  point  the  law  has  been  thus  stated.  _ 

97.  Where  an  estoppel  works  on  the  interest  of  land,  it  passes  with  the 
land.  Ejectment  lies  upon  a  mere  estoppel.  An  estoppel  is  not  a 
mere  conclusian,  but  may  pass  an  interest  and  constitute  a  title  from  the 
moment  of  the  grantor's  acquiring  one.  All  who  come  in  in  the  post 
are  bound  by  an  estoppel,- though  claiming  under  another  title.  The 
grantee's  right  is  not  limited  to  a  claim  by  the  grantor  or  his  repre- 
sentatives, but  he  may  defend  against  trespassers  or  disseizors.  A 
distinction  is  taken  between  this  case  and  that  of  maintenance,  or  the 
transfer  of  a  pretended  title.  In  the  latter  case,  there  is  an  adverse 
seizin  in  a  stranger  ;  here,  a  claim  exists  only  against  a  vendor  of  land 
who  has  been  paid  the  consideration,  and  those  claiming  under  him, 
and  mere  usurpers.(2) 

98.  Ill  New  York  it  is  said,  that  where  one  acquires  a  title  after 
making  a  conveyance,  he  is  estopped,  "  and  the  stranger  to  whom  he 
sells  will  be  equally  estopped."  Whether  this  is  a  technical  estoppel, 
qu.  ?  Ill  New  Hampshire,  a  subsequent  grantee  with  no  title  is 
estopped.(3) 

99.  Though  a  warranty  bars  the  heir  and  his  issue,  it  does  not  estop  a 
purchaser  under  a  judgment  against  the  heir,  recovered  during  the  life 
of  the  ancestor,  and  before  the  deed  from  which  -the  estoppel  would 
arise.  (4) 

100.  Lord  Kenyon  inclined  to  the  opinion,  that  a  subsequent  pur- 

oott,  5  Day,  88 ;  Middlebury,  &o.  v.  Cheney, 
1  Verm.  336;  Gardner  v.  Johnston,  1  Peek, 
24  ;  Douglass  v.  Scott,  5  Hamm.  194  ;  White 
V.  Patten,  24  Pick.  324  ;  Lunsford  v.  Alex- 
ander, 4  Dev.  &  B.  42  ;  Lawry  v.  Williams, 
13  Maine,  281;  Kennedy  v.  M'Cartney,  4 
Port.  141. 

(3)  Jackson  v.  Bull,  1  John.  Gas.  90-1 ; 
"Wark  1].  Willard,  13  N.  H.  389. 

(4)  Jackson  v.  Bradford,  4  "Wend.  619. 


(1)  Somes  V.  Skinner,  3  Pick.  5l'-8. 

(2)  Trevivan  v.  lawrance,  1  Salk.  216;  Pair- 
banks  V.  Williamson,  1  Greenl.  96 ;  Co.  Lit. 
352  b.  See  1  Rolle,  868  ;  Terrett  v.  Taylor, 
9  Cranch,  43  ;  Mason  v.  Mancaster,  9  Wheat. 
454;  Jackson  v.  Matsdorf,  11  John.  9.7  ; 
M'Crackin  v.  Wright,  14,  194  ;  M'Williams  v. 
Nisly,  2  S.  ft  R.  515;  Somes  v.  Skinner,  3 
Pick.  59-60.  (See  Smith  v.  Stapleton,  Plow. 
434;  4  Co.  53-4;  Co.  Lit.  41  b,  h.  301.) 
Bowers  v.  Porter,  4  Pick.   198 ;  Coe  v.  Tal- 


his  authority  und«r  the  will;  it  would  seem  that  he  might  perhaps  be  estopped  from  deny- 
ng  that  his  own  interest  in  the  premises  passed  by  the  deed.  Allen  v.  De  Witt,  3  Comst.  216. 
Where  one  entitled  by  an  entry  only  conveys  the  land,  and  afterwards  takes  out  a  patent; 
the  title  is  good.  Thruston  v.  Masterson,  9  Dana,  233.  The  rule  stated  in  the  text  applies 
to  equitable  titles.  Avery  v.  Dufrees,  9  Ohio,  145 ;  Burchard  v.  Hubbard,  11,  216 ;  Portescue 
V.  Satterthwaite,  1  Ired.  506;  Stow  v.  Wyse,  1  Conn.  214.  A  confirmation  under  the  act 
of  Congress  of  1836  to  an  original  claimant  and  his  legal  representatives,  enures  by  estop- 
pel to  bis  assignee.    Wright  v.  Rutgers,  14  Mis.  585. 
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chaser  was  bound  by  an  estoppel,  though  the  deed  contained  no  war- 
ranty; but  considered  the  point  as  doubtful. (_!) 

101.  It  has  been  held  in  Massachusetts,  that  where  a  grantor,  sup- 
posing that  his  father  had  only  a  life  estate,  intended  to  convey  a 
vested  remainder ;  but  was  in  fact  merely  heir  apparent  to  the  estate  ; 
nothing  passed  by  the  deed.  It  did  not  appear,  however,  that  the  deed 
was  with  -warranty  ;  nor  was  the  question  of  estoppel  raised. (2) 

101  a.  Where  a  party  not  owning  land  conveys  it  by  a  warranty 
deed,  a  title  subsequently 'acquired  by  him  enures  at  once  to  the  benefit 
of  his  grantee  through  the  operation  of  the  covenant  of  warranty,  by 
way  of  estoppel,  but  not  to  the  benefit  of  a  party  claiming  under  an 
attachment  prior  to  the  deed,  and  a  levy  duly  made;  who  shall  be 
postponed  in  such  case  to  the  claimant  under  the  deed.(3) 

101  b.  In  1832,  A,  owning  land,  gave  a  bond  to  convey  the  same  to 
B  on  payment  of  certain  notes.  B  conveyed,  by  warranty  deed,  a  part 
thereof,  which  came  by  similar  deeds,  to  C,  who  conveyed  also  by  a 
warranty  deed,  dated  September  5,  1835,  recorded  October  11, 1839,  to 
D.  By  deed  given  to  B,  August  16,  recorded  August  18,  1836,  A  con- 
veyed to  B.  A  creditor  of  C  attached  the  land,  May  14,  1836,  and 
afterwards  levied  his  execution  thereon.  Held,  B's  title,  acquired  by 
A's  deed,  enured  at  once  to  the  benefit  of  his  grantee,  and,  through  his 
grantee,  at  once  to  the  benefit  of  those  claiming  under  him  by  succes- 
sive deeds  of  warranty,  through  the  operation  of  the  warranties,  by  way 
of  estoppel,  and  not  to  the  benefit  of  the  attaching  creditors;  so  that  the 
title  vested  in  D  unaffected  by  the  attachment  and  levy. (4) 

102.  It  is  the  prevailing,  and  probably  well  settled  doctrine,  though 
there  are  cases  which  favor  a  contrary  opinion;  that  a  deed  cannot 
operate  as  an  estoppel,  unless  it  contains  covenants  of  general  war- 
ranty ;  so  far  at  least  as  the  passing  of  a  subsequently  acquired  title  is 
concerned.  Thus  it  is  held,  in  Massachusetts,  that  a  warranty  against 
all  claiming  under  the  grantor  refers  to  the  estate  or  title  sold,  not  to  the 
land,  and  applies  only  to  claims  existing  at  the  time,  not  to  those  after- 
wards acquired;  and  hence  that  it  creates  no  estoppel.  So,  in  Con- 
necticut, it  is  said,  a  deed  of  release  contains  no  warranty,  and  works 
no  estoppel.(5)(o) 

102  a.  A  deed,  whereby  the  grantor  grants,  bargains,  sells,  aliens, 
enfeoffs,  assures,  releases,  and  confirms  to  the  grantee,  and  to  his  heirs 
and  assigns  forever,  a  tract  of  land  lying  within  certain  boundaries, 
{excepting  parts  previously  sold  in  fee,  or  leased  in  fee,  or  for  life,  by 
the  grantor  and  his  ancestors,)  with  the  reversions,  remainders,  rents, 
issues,  services,  and  profits,  of  the  described  premises,  and  also  all  the 


(1)  Goodtitle  v.  Morse,  3  T.  R,  365.  j 

{2)  Davis  V.  Hayden,  9  Mass.  519. 
(3)  Crocker  v.  Pierce,  31  Maine,  ill. 
{4)  lb. 


(5)  Comstock  v.  Smith,  13  Pick.  116 ;  Jack- 
son v.  Wright,  14  John.  193;  Dart  v.  Dart, 
7  Conn.  250  ;  Kinsman  v.  Loomis,  11  Oliio, 
475 ;  "Wright  v.  Shaw,  5  Gush.  56  ;  Pike  v. 
Galyin,  23  Maine,  183. 


{af  In  Missouri,  a  statute  provides,  that  if  one  convoy,  and  purport  to  convey  in  fee,  with- 
out having  the  legal  estate,  but  afterwards  acquire  it;  such  estate  immediately  passes  to  the 
purchaser.  Mis.  Rev.  St.  119.  The  act  does  not  apply  to  a  quit-claim  deed.  Boge  v. 
Shoab,  13  Mis,  365.  A  similar  act  in  Arkansas.  Rev.  St.  188-9.  A  releasee  without  cove- 
nants, is  not  estopped  from  setting  up  an  elder  title  than  the  releasor's.  Ham  v.  Ham,  2 
fibepL  351. 
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estate,  right,  title,  interest,  property,  possession,  claim,  and  deniand  of 
the  grantor,  of,  in,  and  to,  the  same,  to  have  and  to  hold  the  said  tract 
of  land,  excepting  as  before  excepted,  to  the  grantee,  his  heirs  and  as- 
signs, to  their  use  and  behoof  forever,  in  as  full  and  ample  a  manner 
as  the  same  now  is,  or  had  been,  had  or  enjoyed  by  the  grantor  or  his 
ancestors,  or  lawfully  might,-  if  this  deed  were  not  made,  be  had  and 
enjoyed  by  the  grantor,  his  heirs  or  assigns,  with  a  covenant  that  the 
tract  of  land  described,  excepting  as  before  excepted,  is  free'  and  clear, 
and  shall  be  held  and  enjoyed  by  the  grantee,  his  heirs  and  assigns,  ac- 
cording to  the  true  intent  and  meaning  of  the  deed,  freely  and  clearly 
acquitted  and  discharged  of  and  from  all  incumbrances  and  charges, 
other  than  leases  given  by  the  grantor  or  his  ancestors,  and  one  mort- 
gage executed  by  the  grantor  ;  the  grantee  covenanting  to  pay  oft"  the 
mortgage,  and  to  execute  leases  previously  agreed  to  be  made  by  the 
grantor ;  estops  the  grantor  from  setting  up  a  title  afterwards  acquired 
from  his  ancestor.(l) 

102  h.  A  executed  a  deed  to  B,  by  which  he  sold  all  his  claim  in  and 
to  a  certain  piece  of  land  called  the  C  place,  which  was  conveyed  by  0 
to  A  ;  which  deed  contained  the  following  clause  :  "  And  the  said  A, 
for  himself  and  his  heirs,  the  said  right,  as  it  was  vested  in  A,  to  the 
said  B  and  his  heirs,  against  himself  and  his_  heirs,  will  warrant  and 
defend.  It  is  fully  understood  that,  if  said  title  should  prove  insufficient 
in  law  or  equity,  the  said  A  and  his  heirs  are  to  have  no  recourse,  he 
knowing  the  whole  circumstances."  Held,  A  was  not  estopped  by  the 
deed  from  purchasing  another  adversary  title  to  said  land,  and  setting  it 
up  against  B.(2) 

102  c.  Where  A,  who  had  not  the  fee  in  certain  lands,  executed  a 
deed  to  B,  purporting  to  "grant,  sell,  and  convey"  all  his  "right, 
title,  and  interest"  therein,  with  a  habendum  clause  to  B,  "  his  heirs  and 
assigns  forever,  with  all  the  privileges  and  appurtenances,"  &c.,  and  A 
subsequently  obtained  a  patent  for  the  premises  from  the  United  States ; 
held,  under  the  statutes  of  Illinois,  the  fee  would  enure  to  B  and  his 
assigns.  (3) 

102  d.  Where  A,  who  had  joined  with  other  parties  in  conveying 
certain  lands,  with  a  special  warranty  on  his  part,  against  all  parties 
claiming  under  him,  sought  to  be  substituted  in  the  place  of  one  inter- 
ested in  the  land,  whose  debts  he  had  paid ;  held,  A  was  estopped  by 
his  deed  from  setting  up  any  title  to  the  land,  and  this  estoppel  ran 
with  the  land  into  the  hands  of  the  owner.(4) 

102  e.  Where  a  defendant  in  ejectment  has  taken  a  quit-claim  deed 
from  a  person  other  than  the  plaintiff;  he  may  question  the  title  of  his 
grantor.(5) 

103.  There  is  no  estoppel  by  warranty,  where  such  warranty  has 
any  subject  to  operate  upon ;  that  is,  where  any  estate  passes  to.  the 
grantee,  though  less  than  that  which  is  warranted.  Thus,  the  grantor 
is  estopped  to  deny  that  he  had  any  titk,  but  not  that  he  had  anything 


(1)  Van  Rensselaer  v.  Keamey,  11  How. 
IT.  S.  29T. 

(2)  Wynn  v.  Harman,  5  G-ratt.  151. 


(3)  Frisby  v.  Ballanee,  2  Gilm.  141. 

(4)  Fitzhugh  V.  Tyler,  9  B.  Mon.  559. 

(5)  Bigelow  V.  Finch,  11  Barb.  498. 
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more  than  an  interest  by  possession  and  improvements,  subject  to  a 
paramount  title  in  another.(l)(a) 
_  104.  The  covenants  of  seizin  and  a  right  to  convey  do  not  estop  the 
grantor  from  setting  up  an  after-acquired  title  against  the  grantee. 
Otherwise  with  a  covenant,  that  neither  the  grantor  nor  his  heirs 
shall  make  any  claim  to  the  land;  though  this  is  not  technically  a 
warranty. (2)(&) 

105.  The  principle  of  estoppel  does  not  apply,  where  a  grantee  with 
warranty  has  recovered  judgment  and  satisfaction  thereupon.  A  war- 
rantor  can  make  no  averriient  against  his  deed  ;  but  a  vjarrantee  may  : 
and  such  averment  may  then  be  supported  by  a  record,  which  is  of 
higher  nature  than  a  deed. (3) 

106.  Where  an  occupant  of  land  claims  under  a  warranty  deed  from 
a  third  person,  he  is  estopped  to  allege  that  he  holds  in  common  with 
the  plaintifF.(4). 

107.  It  is  said  in  New  York,  that  there  can  be  no  technical  estoppel 
by  a  conveyance  under  the  statute  of  uses.  This  remark  was  applied 
to  a  common  deed  of  bargain  and  sale,  it  seems,  and  can  hardly  be 
considered  as  reconcileable  with  the  prevailing  doctrine  of  estoppel 
by  warranty ;  a  warranty  being  usually  inserted  in  deeds  of  bargain  and 
sale.(5) 

108.  Conveyance  of  land,  bounding  by  the  river.  The  grantee  sub- 
sequently acquires  a  title  by  disseizin  to  a  lot  extending  beyond  th.e 
thread  of  the  river.     Held,  he  was  not  estopped  to  claim  this  lot.(6) 

109.  "Where  A  conveys  to  B,  in  order  that  he  may  immediately 
convey  to  C,  which  he  accordingly  does,  but  B  before  the  deed  to  him 
has  conveyed  to  D ;  the  deed  from  A  to  B  will  not  enure  to  the  benefit 
of  D.(7) 

110.  Where  title  under  a  deed  is  set  up,  not  by  one  claiming  under 


(1)  Jackson  v.  Hoffman,  9  Cow.  2T1 ;  Oom- 
atock  V.  Smith,  13  Pick.  116. 

(2)  Allen  v.  Sayward,  5  Greenl.  227  ;  Pair- 
banks  V.  ■Williamson,  1  Greenl.  96. 

(3)  Porter  v.  Hill,  9  Mass,  336. 


(4)  Siglar  v.  Tan  Riper,  10  "Wend.  414. 

(5)  Jackson  u.  BrinckerhofF,  3  John.  Gas. 
104. 

(6)  Kinaell  v.  Daggett,  2  Pairf.  309. 

(7)  Runlet  v.  Otis,  3  N.  H.  let. 


(a)  So,  it  is  said,  a  warrantor  is  not  estopped  to  claim  under  a  title  growing  out  of  the  one 
warranted.     Berthelemy  v.  Johnson,  3  B.  Monr.  93. 

(J)  The  deed  of  a  feme  covert  will  not,  by  way  of  estoppel,  bind  her  subsequently-acquired 
interest  in  the  land.  But,  in  England,  a  fine  levied  by  liusband  and  wife  will  bar  her  con- 
tingent interest.  Jackson  V.  Tanderheyden,  17  John.  167;  Helps  v.  Hereford,  2  Barn.  & 
Aid.  242. 

A,  having  only  an  equitable  title,  conveyed,  without  warranty,  to  B,  in  trust  for  C,  after- 
wards gained  a  legal  title,  and  sold  to  D,  with  warranty.  Held,  the  legal  title  did  not  vest 
in  B,  in  trust  for  C.  Doswell  v.  Buchanan,  3  Leigh,  365.  A,  having  contracted  to  sell  land, 
to  which  he  had  a  mere  equitable  title,  to  persons  in  possession,  mortgaged  the  land,  and 
afterwards  obtained  the  legal  title.  The  mortgage  being  recorded,  A  conveyed  to  purchasers 
without  notice,  who  paid  part  of  the  price  and  mortgaged  for  the  rest.  Held,  the  first 
mortgagee  obtained  only  an  equitable  lien,  which  he  could  enforce  only  for  such  part  of  the 
price  as  remained  due  from  the  purchasers,  when  actually,  and  not  merely  by  the  registry, 
notified  of  the  mortgage.  Farmers,  &c.  v.  Maltby,  8  Paige,  361.  The  purchasers  could  not 
be  bound  to  search  the  registry  of  deeds,  before  the  mortgagor  himself  acquired  a  legal 
title.     lb. 

A  subsequent  grantee  in  fee,  of  premises  previously  leased  for  life,  is  bound  by  the  cove- 
nant for  quiet  enjoyment  in  the  lease,  and  cannot  institute  any  proceedings,  incompatible 
with  such  enjoyment ;  he,  therefore,  oannot.maintain  against  a  third  person  proceedings  to  re- 
cover possession  of  the  land,  the  effect  of  whioli  would  be  to  remove  the  tenant  for  life.  Per 
Willard  J.    Buck  v.  Binninger,  3  Barb.  391. 
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such  deed,  but  as  an  outstanding  title  in  a  stranger,  not  connected 

with  the  defendant,  the  grantee  may  disprove  delivery.     There  is  no 

estoppel.(l) 

'    111.  A  recital  in  a  will  is  an  estoppel  to  those  who  claim  under  such 

will.(2) 

112.  A  will  contained  the  following  recital :  "  Whereas  I  have  con- 
veyed to  my  son- A  my  lands  at  B,  and  to  my  son  0  my  lands  at  D," 
and  proceeded  to  devise  all  the  rest  of  the  testator's  real  estate  to  A 
and  G,  and  to  E  his  daughter.  Held,  A  was  estopped,  as  heir,  to, deny 
the  conveyance  to  C,  or  that  it  was  a  conveyance  in  fee.(3) 

113.  A  deed  of  partition  estops  the  parties  and  those  claiming  under 
them.(4)(a) 

114.  A  grant  of  land,  held  adversely  to  the  grantor,  to  a  third  per- 
son, does  not  operate  as  an  estoppel  in  favor  of  the  tenant  in  posses- 
sion.(5) 

115.  It  has  been  recently  held  by  the  Supreme  Court  of  Massachu- 
setts, that,  although  the  acceptance  as  well  as  execution  of  a  deed  may 
operate  as  an  estoppel,  yef  such  acceptance  of  a  quit-claim  deed  by  two 
grantees  does  not  estop  either  from  denying,  as  between  themselves, 
that  any  thing  passed  by  the  deed  ;  but  only  that,  if  anything  did  pass, 
they  took  as  tenants  in  common. (6) 

116.  In  another  hearing  of  the  same  case  before  the  Circuit  Court  of 
the  United  States,  the  following  were  the  facts  disclosed,  and  some  of 
the  points  decided. 

117.  On  or  about  June  13,  1828,  S  F,  as  guardian  of  his  children, 
conveyed  lands  to  L  in  fee.  In  May,  1825,  L  conveyed  the  land,  being 
incumbered,  to  P  by  quit-claim  deed,  upon  a  secret  parol  trust  for  L. 
May  6,  1826,  L  and  wife  and  P  conveyed  by  quit-claim  to  W  and  F, 
for  the  consideration  of  $2000,  as  stated  in  the  deed,  and  W  and  F  gave 
back  a  bond  for  $10,000  toL,  reciting  that  L  had  made  such  deed,  and 
agreeing' to  reconvey  to  him  upon  his  paying,  within 'five  years,  their 
expenditures  for  improvements,  and  in  removing  incumbrances.  W 
and  F  concurrently  leased  a  part  of  the  land  to  L  for  a  nominal  rent, 
for  five  years,  unless  it  should  be  redeemed  according  to  the  bond.  On 
or  before  May  13,  1831,  the  heirs  of  S  F  claimed  the  land,  upon  the 
ground  that  the  guardian's  sale  was  informal  and  void.  Soon  after,  A 
and  B,  the  plaintiff  and  defendant,  agreed  by  parol  jointly  to  purchase 
L's  title,  and  extinguish  the  claims  of  W  and  F,  and  of  said  heirs,; 
which  agreement  was  never  abandoned.  May  13, 1831,  A  and  B  took 
a  quit-claim  deed  from  L,  and  an  assignment  of  the  bond  of  W  and  F. 
July  27,  1831,  W  and  F  quit-claimed  to  B  alone.  A  brings, a  bill  in 
equity  against  B,  and  C,  to  whom  B  had  conveyed  the  land,  to  set 


(1)  Jackson  v.  Perkins,  2  Wend.  308. 

(2)  Denn  v.  Cornell,  3  John.  Cas.  lli. 

(3)  lb. 

(4)  Jaokaon  v.  Hasbronok,  3  John.  331. 


(5)  Jackson  v.  Brinckerhofif,  3  John. 
101. 

(6)  Plagg  V.  Mann,  14  Pick.  461. 


(a)  A  being  seized  in  fee,  but  supposing  himself  to  be  a  tenant  ifi  common,  applied  to  the 
Orphans'  Court,  (which  had  power  only  to  sever  possession,  not  to  convey  title,)  in  his 
petition  stating  that  he  was  so  seized  as  tenant  in  common.  A  partition  was  had,  and  after- 
wards one  of  the  other  alleged  tenants  in  common  conveyed  the  portion  assigned  to  him  to 
B.  After  A's  death,  his  heirs  brought  ejectment  against  B.  Held,  that  they  were  not 
estoppe'd  from  recovering  by  the  proceedings  in  the  Orphans'  Court.  Den  v.'Baldwin,  1 
New  Jersey,  395. 
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aside  such  conveyance,  and  obtain  a  conveyance  to  A  upon  his  paying 
one  half  the  sums  paid  in  perfecting  the  title.  (Among  other  points 
decided,)' held,  that  B,  deriving  his  title  jointly  with  A  from  the  pur- 
chase of  L,  could  not  set  up  the  outstanding  title  of  the  heirs,  to  pre- 
vent A's  equitable  claim  to  a  share  of  the  land  under  the  joint  pur- 
chase ;  that,  although  B  was  not  technically  estopped  at  law,  yet  equity 
would  not  allow  him  to  set  up  the  title  of  the  heirs,  A  and  B  having 
made  their  mutual  arrangement  for  the  purpose  of  avoiding  the  effect 
of  such  title;  that  W  and  P,  and  all  claiming  under  them,  were 
estopped,  at  least  in  equity,  by  their  bond,  to  deny  that  the  deed  to 
them  passed  only  the  right  of  L ;  and,  as  against  B  and  0,  a  purchaser 
from  him  with  notice,  relief  was  granted,  as  prayed  for.(l) 

118.  It  is  said,  that  where  one  deed  recites  another,  there  is  no  estop- 
pel, unless  both  are  made  in  one  right.  But  no  such  limitation  seems  to 
be  adopted,  with  regard  to  the  general  principle  of  estoppel  by  a  deed 
made  before  the  grantor  acquires  a  title.  Thus,  if  an  heir,  being  also 
executor,  conveys  in  the  latter  capacity,  land  of  which  the  testator  died 
disseized,  he  is  estopped  to  claim  the  same  land  as  heir,  though  the  deed 
purported  to  convey  only  the  right  of  which  the  testator  died  seized. 
So,  where  a  guardian  sold  land  of  his  ward  under  a  license,  covenant- 
ing that  he  was  duly  authorized ;  held,  he  was  estopped  to  claim  the 
land  under  a  deed  made  to  him  individually.(2)(a) 

119.  A  collector  of  taxes  conveyed  by  quit-claim  deed,  upon  a  tax 
sale,  all  the  right  he  had  hy  virtue  of  his  power  or  interest.  He  himself 
owned  a  paramount  title  to  the  land.  Held,  he  was  estopped  to  assert 
this  title.  (3) 

120.  A  case  analogous  to  that  of  a  technical  estoppel,  though  not 
standing  precisely  upon  that  ground,  is  where  one  conveys  his  interest 
in  land,  to  which  at  the  time  he  has  a  general  and  undefined  title,  and 
subsequently  acquires  certain  specified  lauds,  in  completion  of  his  for- 
mer right.     These  lands  will  immediately  vest  in  the.  grantee. 

121.  "Where  one,  having  a  contract  for  a  grant  of  8000  acres  of  land 
from  the  State,  upon  completion  of  certain  roads,  to  be  laid  off  in  any 
lands  through  which  such  roads  might  pass,  before  any  survey  or  con- 
veyance from  the  State,  transferred  an  undivided  third  of  this  quantity 
of  land,  and  afterwards  took  a  deed  from  the  State ;  held,  both  the 
grantor  and  any  one  claiming  under  him  were  estopped  to  claim  such 
third  part.(4) 

122.  So,  where  a  joint  proprietor  of  a  township,  entitled  to  a  certain 
number  of  acres,  conveys  his  interest  before  any  location  is  made  to  him ; 
a  subsequent  location  enures  to  the  benefit  of  the  grantee,  and  vests  a 
portion  of  the  land  in  him  in  severalty.  (5) 

122  a.  In  general,  a  purchaser  of  land  cannot  dispute  his  vendor's  title. 
Otherwise,  where  the  purchaser  is  in  possession,  claiming' title,  not  hav- 
ing originally  entered  under  the  vendor;  as  where  he  was  deceived  in 


(1)  Flagg  V.  Mann,  2  Sumn.  487. 

(2)  Poor«.  Robmson,»0  Mass.  131;  Heard 
V.Hall,  16  Pick.  457. 


(3)  Brown  t).  "Wheeler,  1  Root,  236. 

(4)  Eairbanks  v.  Williamson,  7  Greenl.  96, 

(5)  Burghardt  v.  Turner,  12  Pick.  534. 


(a)  So  one  who  acts  aa  appraiser,  in  the  extent  of  an  execution,  may  bo  estopped  to  set 
up  a  title  against  the  execution  purchaser,  though  not  to  deny  that  anything  passed  by  the 
extent.  -Morse  v.  ChUd,  6  N.  H.  621,     * 
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the  purchase,  though  he  entered  under  it.  So,  it  seems,  where  the 
parties  were  under  a  mutual  mistike  as  to  the  vendor's  right  of  sell- 
ing.{l) 

122  6.  A  had  the  legal  title  and  possession  of  certain  land  ;  B,  the 
equitable  title.  In  a  suit  concerning  the  land,  B  obtained  a  decree,  but 
the  suit  was  compromised  by  B's  giving  A  a  deed  of  the  land,  reciting 
that  it  was  the  land  referred  to  in  the  decree.  Held,  A  was  not  estop- 
ped by  the  deed,  or  his  relation  to  B,  to  deny  B's  title.(2) 

122  c.  One  claiming  title  under  a  sheriff's  sale  cannot  set  up  against 
another,  claiming  a  remainder  after  the  life-estate  of  the  execution  de- 
fendant, that  the  remainder-man  witnessed  to  a  deed  of  the  execution 
defendant,  convejing  all  his  interest  tc  the  execution  plaintiff,  not 
claiming  under  the  deed,  nor  interested  with  any  right  under  it,  he 
cannot  set  it  up.(3) 

122  d.  Conveyance  of  a  lot  of  land,  formerly  a  street,  with  the  house 
standing  thereon.  The  grantor's  interest  was  afterwards  sold  on  an 
execution  against  him,  and  a  tenant  of  the  execution  purchaser  put  in 
possession.  In  ejectment  brought  by  the  former  purchaser  against  the 
execution  purchaser,  held,  both  parties  were  estopped  to  deny  the 
grantor's  title,  under  whom  they  both  claimed.(4) 

123.  It  is  a  well  established  rule  of  equity,  that  where  one  having 
title  acquiesces  in  the  disposition  of  his  property,  for  a  valuable  con- 
sideration, by  a  person  pretending  to  title  and  having  color  of  title,  he 
shall  be  bound  by  such  disposition,  and  shall  not  afterwards  be  allowed 
to  set  up  his  own  title  against  the  purchaser.  And  so  it  has  been  held, 
that  if  one  having  title  stands  by,  while  another  purchases  from  a  third 
person  claiming  title,  and  does  not  forbid  the  purchase,  or  disclose  his 
own  title,  he  shall  be  bound.  A  fortiori  if  he  encourages  the  purchase ; 
or  a  person  sells  his  own  property,  as  the  property  of  another,  to  a  bona 
fide  purchaser  for  a  valuable  consideration.     (See  Yol  I,  ch.  36.) 

124.  The  above  rule  does  not  appear  to  have  been  adopted  or  con- 
sidered as  a  rule  at  common  law,  excepting  in  Pennsylvania.  But  in 
some  respects,  and  to  a  certain  extent,  legal  and  equitable  estoppels 
are  found  to  correspond.  In  general,  the  grantor  is  estopped  to  aver 
that  he  had  no  interest,  as  in  the  case  of  an  heir  apparent  upon  whom 
the  estate  afterwards  descends.  So  in  case  of  a  lease  by  indt,nture ;  or 
a  bond  conditioned  to  perforna  covenants  in  a  deed,  the  existence  of 
which  deed  the  obligor  cannot  deny.  The  general  principle  therefore 
is  well  established,  that  a  party  is  not  allowed  to  plead  or  to  prove 
any  matter  inconsistent  with  the  terms  of  his  deed.(5)(a) 


(1)  Glen  V.  Gibson,  9  Barb.  134. 

(2)  Fauntleroy  «.  Henderson,  12  B.  Mon. 

(3)  Catterlin  v.  Hardy.  10  Ala.  511. 

(4)  Gilliam  v.  Bird,  8  Ired.  280. 

(5)  Heard  v.  Hall,  16  Pick.  460-1.  See 
Eairtitle  v.  Gilbert,  2  T.  R  111 ;  Hayne  v. 
Maltby,  3  441 ;  Hosier  v.  Searle,  2  B.  &  P. 
299  ;  Napier  v.  Blam,  6  Terg.  108 ;  Dezell  v. 
Odell,  3  Hill,  215;  Carry.  Wallace,  f  "Watts, 
394;  Epley  V.  Witherone,  lb.   163;  Jaques 


V.  "Weeks,  lb.  S61;  Cronister  v.  Weise,  8, 
215;  Devinney  V.  Norris,  lb.  314;  Shober 
V.  Hauser,  4  Dev.  &  B.  91  ;  Sample  v.  Lon- 
don, &o„  1  Nich.  Sec.  120;  Innocent  v.  North, 
&o.,  lb.  256;  Gregg  v.  "Wells,  10  Ad.  &  El. 
90  ;  Sandys  v.  Hodgson,  lb.  47  2  ;  Nicholson 
V.  Hooper,  4  Y.  &  C.  119  ;  Blacklowv.  Lows, 
2  Hare,  40;  "West  v.  Beid,  lb.  249;  Fuller  v. 
Bennett,  lb.  394  ;  Hitch  v.  Eimball,  4  Shepl. 
146.  In  Maine  it  is  held,  that  there  can  be 
no  verbal  estoppel.    HamUn  v.   Hamlin,  1 


(a)  A  and  B  were  tenants  in  common,  and  A  held  a  mortgage  upon  B's  moiety  of  the 
land.    They  having  conveyed  jointly,  with  warranty,  to  C ;  held,  A  could  not  set  up  a  claim 
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Appl.  141.  A  grantee  by  warranty  deed  may 
claim  under  it,  though  he  has  talsen  a  second 
from  the  same  grantor.  Thompaon  t.  Thomp- 
son, lb.  235;  Bright  V.  Boyd,  1  Story,  R.  478. 
A,  having  a  title  to  land,  takes  a  mortgage 
from  B,  with  warranty,  and  dies,  leaving  B 
his  heir.  The  administrator  brings  a  suit 
upon  the  mortgage.  Held,  B  was  not  estop- 
ped to  claim  as  heir.    Harding  v.  Springer, 


2  Shepl.  401 ;  Danley  v.  Rector,  5  Eng.  211; 
Cliautauque,  &c.,  v.  White,  6  Barb.  589  ;  Cox 
vBuck,  3  Strobh.  367;  Hall  v.  Fisher,  9 
Barb.  17 ;  Otis  v.  Sill,  8,  102 ;  Knouff  v. 
Thompson,  16  Penn.- 357;  Morris  v.  Moore, 
11  Humph.  433;  Isaacs  v.  Gearjieart,  12  B. 
Mon.  231  ;  Morton  v.  Hodgdon,  32  Maine, 
127  ;  Shapley  v.  Rangeley,  1  "W.  &  M.  213  ; 
Inge  V.  Murphy,  10  Ala.  885. 


under  the  mortgage.  Durliam  v.  Allen,  2  Appl.  228.  A  grantor,  after  the  conveyance,  stood 
by  and  witnessed  a  purchase  by  the  grantee  from  a  widow  and  otliers,  advised  it,  and  said 
it  would  pass  the  third  of  the  property,  which  the  grantor  afterwards  claims  as  reserved  from 
his  deed,  subject  to  dower.  Held,  the  grantor  was  not  estopped.  Swick  v.  Sears,  1  Hill, 
17  ;  ace.  Palmer  v.  Cross,  1  Sm.  &  M.  48. 

So,  if  one  in  possession  under  a  devise  buys  the  land  from  a  party  pretending  to  have  an 
adverse  title ;  the  former  is  not  estopped  to  dispute  such  title.  Osterliout  t.  Shoemaker,  3 
HiU,  513.  Nor  does  the  rule  apply,  where  the  partyhavingaclaim  to  the  landmerely  aided 
in  making  a  valuatior  and  division  of  it.  Wade,  v.  Green,  3  Humph.  547.  There  must  be 
fraud  or  gross  neglect.    Brewer  y.  Boston,  &o.,  5  Met.  478. 

The  following  may  be  cited,  as  some  of  the  most  recent  and  somewhat  conflicting  cases 
upon  this  subject: 

Where  a  person  having  title  to  property,  of  which  he  is  apprised,  stands  by  and  suffers  it 
to  be  sold  by  the  sheriflF,  without  asserting  his  title  or  making  it  known  to  bidders,  he  cannot 
afterwards  set  up  his  clavm.  And,  in  such  case,  even  infancy  would  be  no  protection,  pro- 
vided the  mind  had  arrived  at  those  years  of  di,scretion  when  a  fraudulent  intent  could  rea- 
sonably be  imputed  to  him.     Whittington  v.  Wright,  9  Geo.  23. 

Where  a  party,  who  has  title  to  land  by  an  unrecorded  deed,  makes  himself  instrumental 
in  causing  another  to  purchase  the  same  from  a  third  person,  he  will  be  estopped  from  set- 
ting up  his  title  as  against  such  purchaser.     Matthews  v.  Light,  32  Maine,  305. 

Although  at  law,  as  well  as  in  equity,  where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief,  so  as  to  alter  his  own  previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same  time ;  yet  several  things  are  es- 
sential to  he  made  out  in  order  to  the  operation  of  the  rule,  viz.,  1.  That  the  act  or  declara- 
tion of  the  person  must  be  wiltul,  that  is,  with  knowledge  of  the  facts  upon  which  any  right 
he  may  have  must  depend,  or  with  an  intention  to  deceive  the  other  party;  2.  He  must  at 
least,  it  would  seem,  be  aware  that  he  is  giving  countenance  to  the  alteration  of  the  conduct 
of  the  other,  whereby  he  will  be  injured,  if  the  representation  is  untrue;  and,  3.  The  other 
must  appear  to  have  changed  his  position  by  reason  of  such  inducement.  Copeland  v.  Cope- 
land,  28  Maine,  525. 

The  principle,  that  where  one  stands  by  and  sees  another  laying  out  money,  upon  prop- 
erty to  which  he  has  himself  some  claim  or  title,  and  does  not  give  notice  of  it,  he  cannot 
afterwards,  in  equity  and  good  conscience,  set  up  such  claim  or  title,  does  not  apply  to  an 
act  of  encroachment  on  land,  the  title  to  which  is  equally  well  known,  or  equally  open  to  the 
notice  of  both  parties ;  but  only  against  one,  who  claims  under  some  title  not  equally  open 
and  apparent  to  the  parties,  and  in  favor  of  one  who  would  be  misled  or  deceived  by  want 
of  notice.     Casey  v.  Inloes,  1  Gill,  430. 

Where  the  owner  of  land  permits  another  to  build  on  and  improve  his  land,  without  ob- 
jecting or  claimmg  title,  but  without  any  fraudulent  intent,  such  acquiescence  gives  such 
other  person  no  title  to  the  land,  and  does  not  estop  the  heirs  of  the  owner  from  recovering 
in  ejectment.    Den  v.  Baldwin,  1  New  .Jersey,  395. 

Where  a  person  has  a  recorded  deed  of  land  from  the  owner  thereof  and  also  a  recorded 
deed  of  the  possessory  right  thereto  from  the  occupant,  and  the  latter  afterwards  conveys  the 
land  to  a  third  person ;  the  owner  will  not  be  estopped  from  asserting  his  title  thereto,  by 
reason  of  parol  proof,  that  at  the  time  of  this  latter  deed,  he  slated  to  the  grantee  that  the 
title  was  in  the  grantor.     Woodman  v.  Bodfish,  25  Maine,  317. 

Where  A,  without  fraud  and  merely  by  mistake,  shows  to  B,  who  has  already  taken  a  deed 
of  a  lot  of  land,  certain  points  as  the  boundaries  thereof,  which  were  not  its  true  boundaries, 
and  afterwards  acquires,  by  purchase  from  a  third  person,  a  good  title  to  the  adjoining  lot, 
part  of  which  is  included  within  such  boundaries ;  and  subsequently  a  person  claiming  under 
B  gives  a  deed  of  the  land,  included  within  the  boundaries  tiius  pointed  out,  with  covenant 
of  title ;  A  is  not  estopped  by  his  acts  from  setting  up  his  adverse  title  to  the  part  thus  er- 
roneously included,  and  consequently,  in  an  action  for  breach  of  such  covenant,  the  cove- 
nantee may  set  up  as  a  breach  the  adverse  title  of  B.    Parker  v.  Brown,  15  N.  H.  176. 

A,  being  tenant  in  common,  conveyed  to  B,  by  one  deed,  a  part  of  the  land  in  severalty, 
and  by  another  deed  a  certain  number  of  acres  of  th^and  in  common  and  undivided,  which 
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VOID  AND  VOIDABLE  DEEDS. 


1.  Void  deed,  of  what  it  is  evidence. 

2.  Legislative  authority  over  void  deeds. 

3.  Duress. 
'7.  Infancy. 

10.  Praud,  ignorance,  surprise,  want  of  con- 
sideration. 

15.  "Weakness  of  understanding. 

18.  Fraud  upon  an  intended  husband  or 
vfife. 


22.  Illegahty;  and  whether  a  grantor  may 
take  advantage  of  it. 

25.  Immoral  consideration. 

28.  Deeds  made  by  one  disseized — mainten- 
ance; whether  the  law  against,  is 
adopted  here. 

53.  Easure,  interUneation,  &c. 

19.  Deeds  not  conformable  to  statutory  re- 
quirements. 

80.  Made  on  Sunday. 


1.  It  is  said,  a  deed  duly  executed,  acknowledged  and  recorded,  is 
admissible  evidence  of  a. grant,  whether  the  grant  be  valid  or  void.  So 
a  grant,  though  void,  is  evidence  of  the  nature  and  extent  of  the  party's 
claim,  who  enters  under  it.  Though  defectively  executed,  a  deed  shows 
a  color  of  title,  and  the  extent  of  possession.(l)(a) 

1  a.  The  mere  ante-dating  of  a  deed,  for  the  purpose  of  overreaching 
an  execution,  does  not  render  it  fraudulent  and  void. (2) 

1  b.  Where  a  deed  is  voidable  only  upon  delivery,  it  may  be  subse- 
quently confirmed. (3) 

2.  The  Legislature  has  authority  to  confirm  deeds  defectively  exe- 
cuted. But  if  an  act  of  the  legislature,  limiting  an  estate,  is  inconsist- 
ent with  a  deed  of  the  same  land,  such  act  does  not  cure  any  informal- 
ity of  execution,  but  creates  a  new  estate.  And  where  a  settlement 
is  defectively  executed,  and,  on  an  application  of  the  settler,  the  legis- 
l|iture  makes  another,  the  first  deed  is  not  affected  by  subsequent  gene- 
ral acts  for  curing  defective  deeds.(4) 


(1)  Tyler  v.  Hammond,  11  Pick.  193  ;  Mil- 
ton V.  First  Oongregl.  &e.,  10,  447  ;  Beach  v. 
Sutton,  5  Verm.  209  ;  Shackleford  v.  Smith, 
5  Dana,  231 :  Adams  v.  Tiernan,  lb.  394. 


(2)  Patterson  v.  Bodenhamer,  9  Ired.  96. 

(3)  English  v.  Young,  10  B.  Mon.  141. 
(4J  Dulany  v.  Tilghmau,  6  G.  &  J.  46L 


deed  was  not  recorded.  B  was  present,  afterwards,  when  the  heirs  of  A,  with  0,  were  sur- 
veying the  lot,  spoke  of  the  land  he  occupied  in  severalty  as  his,  refused  to  sell  it,  &e.,  and 
made  no  mention  of  his  farther  claim  under  the  other  deed.  But  he  was  not  present  when 
any  conveyance  was  made  by  the  heirs.  Held,  he  could  not  be  estopped,  by  this  transaction, 
from  setting  up  his  title  under  the  second  deed,  if  otlierwise  valid.  Great  Palls  Go.  v.  Wors- 
ter,  15  N.  H.  412. 

(a)  A  void  proceeding  for  laying  out  a  private  road,  or  a  void  grant,  may  form  the  basis 
of  an  adverse  use  and  enjoyment  of  an  easement.     Miller  v.  Garlock,  8  Barb.  153. 

So  the  levy  of  an  execution  upon  land  in  possession  of  the  debtor  gives  the  creditor  a 
seizin,  though  defeasible  by  the  rightful  owner.  Bartlett  v.  Perkins,  1  Shepl.  87.  But  a 
deed  cannot  be  color  of  title  beyond  what  it  purports  to  convey.  Woods  v.  Banks,  14  N. 
H.  101.  Nor  is  a  mere  quit-claim  color  of  title,  without  showing  color  of  title  or  possession 
in  the  party  making  it.     lb. 

A  deed  from  A  to  B,  embracing  land  previously  conveyed  from  A  to  B,  will  be  inopera- 
tive so  far  as  it  respects  the  laud  already  conveyed.     Evans  v.  Spurgin,  6  Gratt.  107. 

A  deed  is  not  fraudulent  because  it  includes  more  land  than  was  sold ;  it  is  only  void  for 
the  excess.  ,  Judge  v.  Houston,  12  Ired.  108. 

Where  a  deed  purports  to  convey  property  of  the  grantor  and  of  another,  it  is  valid  as  to 
the  former,  though  not  the  latter.     R|ghards  v.  Ewing,  11  Humph.  327. 
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3.  Duress  by  threats  or  imprisonment,  avoids  a  deed.  But  the  im- 
prisonment must  be  an  illegal  one.  If  lawful,  a  deed  made  either  to 
procure  a  discharge,  or  on  any  other  fair  consideration,  is  valid. (1) 

4.  Duress  may  consist  in  a  reasonable  and  well-founded  fear  ot  death, 
mayhem,  or  loss  of  limb :  but  not  in  fear  of  injury  to  property,  or  Of  a 
battery,  becauae  redress  may  be  had  for  these  in  damages.(2) 

5.  It  seems,  menaces  of  imprisonment  to  a  woman,  if  fully  proved, 
will  avoid  any  instrument.(3) 

6.  Duress  renders  a  deed  voidable,  not  void.  The  grantor  must  re- 
enter within  twenty  years.(a)  In  this  respect,  an  executed  conveyance 
stands  on  a  different  footing  from  executory  contracts.  As  a  ground 
for  avoiding  the  latter,  duress  must  hejoleaded.  But,  inasmuch  as  the 
grantee  has  possession  of  the  land,  the  grantor  might  never  have  oppor- 
tunity to  plead  such  matter  in  defence ;  and,  but  for  the  right  of  entry, 
would  be  without  remedy.  Until  entry,  the  grantor  cannot  make  a 
new  conveyance,  being  disseized.  Only  he  or  his  heirs,  can  avoid  the 
deed.  But  entry  may  be  made  even  upon  a  bona  fide  purchaser  from 
the  first  grantee.(4) 

7.  It  has  been  held,  in  ISTew  Hampshire,  that  the  bargain  and  sale  of 
a?i  infant  is  void,  although  his  feoffment,  with  livery,  is  only  void- 
able.(6)  But,  in  New  York,  it  is  decided,  that  the  former  as  well  as  the 
latter  is  only  voidable;  whether  a  conveyance  at  common  law,  or  under 
the  statute  of  uses,  or  a  statutory  grant.  It  may  be  avoided  by  the 
infant  when  he  attains  his  age,  ^nd  by  thqge  who  are  privy  in  blood  or 
estate ;  but  not  by  a  stranger.  This  is  the  case  with  all  specialties,  ex- 
cept those  which  confer  a  mere  naked  authority,  and  which  are  merely 
void.  So,  in  Delaware,  one  in  possession  under  the  deed  of  an  infant  is 
not  a  trespasser.  (5)  So,  in  Tennessee,  a  deed  of  land  made  by  a,  feme  covert 
who  is  also  an  infant,  in   the  manner  required   by  statute,  is  not  void, 

i  ut  will  vest  the  title  in  the  vendee,  subject  to  be  avoided  at  the  elec- 
tion of  the  infant,  after  the  removal  of  her  disability. (6)  But  in  Ken- 
tucky, the  deed  of  an  infant yerne  covert  is  void ;  and,  where  its  invali- 
dity is  set  up  by  the/eme  during  her  life,  in  her  answer  to  a  bill  to  fore- 
close a  mortg.nge  made  by  her,  and  by  her  children  after  her,  there  is  no 
waiver  of  the  defence.(7) 

8.  As  to  the  manner  in  which  an  infant  may  avoid  his  deed,  the 
ancient  law  seems  to  have  provided  for  this  purpose  a  special  writ  of 
^'  dum  fuit  infra  cetatemf  of  which  he  or  his  heir  might  avail  himself. 
But  the  infant  could  not  sue  till  he  came  of  age.  He  might  enter, 
however,  and  entry  by  an  heir  remitted  him  to  his  ancestor's  title. 


(1)  2  Inst.  482;  Alexander  u  Peiroe,  10 
N.  H.  494.  See  Swift  v.  Fitzhugh,  9  Por. 
39;  Moore  «.  Adams,  8  Ohio,  372. 

(2)  Ibid. 

(3)  Worcester  41.  Eaton,  11  Mass.  379. 

(4)  "Worcester  w.  Baton,  13  Mass.  371,  11, 
379.     See  2  Black.  Com.  290,  3,  173-5. 

(5)  Rolierts  v.  Wiggin.  1  N.  H.  73 ;  Bool 
V.  Mix,  17  "Wend.  119;  "Wallace  v.  Lewis,  4 


Harring.  75;  Dominiok  v.  Michael,  4  Sandf. 
374.  See  Lowe  v.  Griffiith,  1  Scott,  458; 
Richardson  w.  Boright,  9  Term.  368;  Scan- 
Ian  V.  "Wright,  13  Pick.  523 ;  Gillet  v.  Stan- 
ley, 1  Hill,  121 ;  Salmon  v.  Clagett,  3  Bland, 
141 ;  Myers  v.  Sanders,  7  Dana,  52] ;  Nelson 
V.  Lee,  10  B.  Mon.  49. 

(6)  Scott  V.  Buchanan,  11  Humph.  468. 

(7)  Mackey  v.  Proctor,  12  B.  Mon.  433. 


(a)  But  see  Somes  v.  Skinner,  16  Mass.  348. 

(6)  But  if  an  infant  grcmtee  remain  in  possession  and  improve  the  land  after  coming  of  age, 
and  offer  to  sell  it ;  this  is  a  ratification.  Bobbins  v.  Baton,  10  N.  H.  562.  The  guardian 
of  an  infant  may  avoid  his  deed.     Freeman  v,  Bradford,  5  Por.  270. 
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When  the  conveyance  was  by  feoffment,  entry  was  always  necessary  to 
revest  the  estate,  being  a  proceeding  of  equal  notoriety.  But  if  by  any 
other  mode,  a  new  deed,  after  coming  of  age,  would  at  once  defeat  the 
old  estate,  and  create  a  new  one.  And  it  is  the  general  rule,  that  the 
disaffirmance  of  a  voidable  act  need  only  be  with  the  same  solemnity 
as  the  original  transaction.  A  court  of  equity  will  not  interfere  to 
avoid  the  deed  of  an  infant.(l) 

9.  In  Massachusetts,  it  has  been  said  that  the  mode  of  avoiding  a 
deed  for  infancy  is  the  same,  as  that  above  stated  of  avoiding  it  for  du- 
ress. (See  sec.  6.)  The  party  may  re-enter,  either  before  or  after  coming 
of  age.  In  New  York,  it  is  held  that  an  infant  cannot  avoid  his  deed 
before  coming  of  age,  though  he  may  enter  and  take  the  profits  of  the 
land.  He  cannot  reclaim  the  land  by  a  suit,  unless  he  enter  and  make 
a  new  conveyance,  or  do  some  other  act  of  equal  notoriety  ;  as,  by  de- 
manding possession,  or  declaring  his  intention  not  to  be  bound  by  the 
deed.  If  the  conveyance  were  by  feoffment  and  livery,  he  may  re-enter, 
or  bring  the  writ "  dumfuit,"  &c.  If  by  bargain  and  sale,^he  cannot  make 
another  valid  conveyance  without  entry,  unless  the  land  is  vacant  land, 
in  which  case  he  may.  If  the  land  is  held  by  a  possession  adverse  to 
him,  it  seems,  another  deed  would  be  no-revocation  of  the  former.  It 
is  doubted,  whether  mere  silence  and  acquiescence  amount  to  a  confir- 
mation.(2)(a) 


(1)  Stearns  on  R.  A.  186;  14  Jol^p.  124; 
Burkhead  v.  Colson,  2  Dev.  &  B.  V8. 

(2)  "Worcester  v.  Eaton,  13  Mass.  371.  11, 
319  ;  Bool  V.  Mix,    17  Wend.  119.     See    2 


Kent,  233  &  seq.  Zouoh  v.  Parsons,  3  Burr. 
1794  ;  2  Prest.  on  Convey.  249  ;  1  Frea.  Aba. 
324. 


(a)  In  North  Carolina,  it  is  held,  that  the  posaeaaion  of  one  purchasing  from  an  infant  is 
adverse,  and  that  the  grantor  cannot  validly  convey  anew,  after  coming  of  age.  Murray  v. 
Shankhn,  4  Dev.  &  B.  289.  If,  after  corning  of  age,  he  writes  upon  the  back  of  the  deed, 
"I  have  signed  the  within  for  the  expressed  purposea,  and,  with  the  desire  to  ratify  it,  affix 
my  hand  and«eal,"  and  delivers  the  deed  anew;  it  thereby  becomes  effectual.     lb. 

In  New  York,  tlie  deed  of  an  infant  is  not,  as  a  matter  of  course,  superseded  aud  annulled 
by  the  mere  execution,  after  he  attains  his  age,  of  another  conveyance,  even  to  a  purchaser 
for  value.     Dominick  v.  Michael,  4  Sandf  374. 

To  compel  a  purchaser  to  accept  such  second  conveyance,  as  a  valid  title,  it  is  not  au£B- 
cient  to  allege  that  no  act  haa  been'  done,  or  caused  to  be  done,  by  the  infant,  after  coming 
of  age,  in  confirmation  of  the  first  deed.  But  it  must  be  averred,  and  proved,  that  the 
grantor  haa,  since  commg  of  age,  by  some  positive  act,  diaafSrmed  such  deed.    lb. 

To  enable  the  infant  grantor  to  pass  a  title  when  of  age,  by  a  second  conveyance,  hia  pre- 
vious actual  entry  upon  the  land  is  an  indispensable  requisite  in  all  oases,  except  where  the 
infant  has  retained  possession,  or,  at  the  time  of  executing  the  second  deed,  the  land  is  wholly 
vacant.    lb. 

So,  in  Georgia,  if  an  infant  execute  a  deed  of  bargain  and  sale  of  land,  the  execution  of 
another  deed  of  the  same  land,  by  the  infant,  after  arriving  at  full  age,  to  a  third  person, 
while  the  land  is  held  adversely  to  the  infant  under  the  first  deed,  and  without  an  entry  by 
the  infant  for  the  purpose  of  avoiding  the  first  deed,  will  not  enable  the  second  grantee  to 
take  advantage  of  the  infancy  to  set  aside  the  fir.st  deed.     Plarris  v.  Cannon,  6  Geo.  382. 

The  latter  deed  will  be  void,  in  accordance  with  the  statute  of  32  Henry  VIII.  Harrison 
v.  Adcock,  8  Geo.  68.  A  deed  was  made  of  land,  by  a  husband  and  wife,  she  being  an  infant, 
in  1816,  and  a  subsequent  deed  of  the  same  land  by  her  in  1846.  Held,  the  latter  deed  avoid- 
ed the  former  one,  and  passed  a  good  title.     Touae  v.  Norcroas,  12  Mis.  549 

The  voidable  deed  of  an  infant  may  be  affirmed  by  an  express  ratification,  or  by  acts 
which  reasonably  imply  an  affirmance,  or  by  the  omission  to  disaffirm  the  deed  in  a  reasona- 
bletime;  and  wliat  is  a  reasonable  time  is  a  question  of  fact  for  the  jury,  and  must  depend 
on  the  circumstances  of  each  particular  case.     Scott  v.  Buchanan,  11  Humph.  468. 

Tiie  deed  of  an  infant  to  land  is  not  void,  but  voidable  only  at  hia  election.     lb. 

Four  years  after  coming  of  age  haa  been  held  an  unreasonable  time.  Wallace  v.  Lewis, 
11  Harring.  75. 

If  an  infant  purchase  land,  and  execute  notes  for  the  purchase-money,  or  a  mortgage  of 


CUAP.  LXXXVIIL]  VOID  AND  TOIDABLB, DEEDS. 


433 


10.  Fravd  avoids  a  deed,  like  other  contracts,  both  in  law  and  equity, 
as  against  th^  party  defrauded.  But,  as  the  forms  of  proceeding  in 
equity  are  better  adapted  to  the  discovery  of  fraud,  this  tribunal  is 
generally  resorted  to  for  the  purpose.  But  even  in  equity  the  evidence 
of  fraud  must  be  clear  and  conclusive.  It  is  said,  that  the  only  fraud 
which  can  be  pleaded  at  law  to  avoid  a  deed,  is  not  in  the  consideration^ 
but  in  the  execution  ;  such  as  a  fraudulent  reading,  the  substitution  of 
one  instrument  for  another,  or  the  obtaining,  by  some  device,  such  an 
instrument  as  was  not  meant  to  be  given.  Delivery  by  fraud  avoids,  as 
well  as  execution  by  fraud.  (l)(a) 

11.  Equity  sometimes  avoids  a  deed  as  obtained  by  ignorance,  misap- 
prehension or  surprise,  but  only  in  clear  cases.  The  surprise  must  not 
be  a  mere  act  of  imprudence,  but  attended  by  fraud  and  circumvention. 
There  must  be  either  suppressio  veriov  suggestio  falsi.{2){b) 

12.  Inadequacy  of  consideration  is  sometimes  a  ground  for  the  inter- 
ference of  equity  ;  but  only  where  the  party  did  not  understand  the 
bargain,  or  was  forced  into  it  by  some  oppression.  But,  it  is  said,  there 
is  no  case  where  mere  inadequacy  of  price  is  a  ground  for  annulling 
even  an  executory  contract,  which  is  capable  of  specific  performance ; 
much  more  for  avoiding  an  executed  agreement.(3)     It  is  said,  inade- 


(1)  4  Cruise,  340 ;  Abingdon  v.  Butler,  1 
Ves.  208;  Belden  v.  Davies,  ,2  Hall,  433; 
Moss  V.  Davidson,  1  Sm.  &  M.  112 ;  Buck  v. 
Sherman,  2  Doug.  176.  See  Richardson  v. 
Boright,  9  Term.  368  ;  Osterhout  v.  Shoema- 
ker, 3  Hill,  513;  Breckinridge  v.  Floyd,  1 
Dana,  459.  Jackson  v.  Summerville,  1  Harr. 
(Pen.)  359.  See  Haggins  v.  Peck,  10  B. 
Mon.  210;  Stayton  v.  Morris,  4  Harr.  357; 
Eogers  v.   Colt,   1   N.  J.   704 ;    M'Graw  v. 


Gwin,  7  Ired.  Equ.  55;  Gaut  v.  Hun.sucker, 
12  Ired.  254. 

(2)  lb.  See  Bell  v.  Morse,  6  K  H.  205  ; 
Boughton  V.  Sandilands,  3  Taun.  342, 

(3)  lb. ;  Whitehornj).  Hines,  1  Munf.  557; 
Cruise  v.  Christopher,  5  Dana,  182;  Mordeoai 
V.  Tankersly,  1  Alab.  (N.  S.)  100 ;  Robinson  v. 
Schly,  6  Geo.  515.  See  Raymond  v.  Kelton, 
1  Ten.  415 ;  Amiati.  Satterdeld,  5  Ired.  Equ. 
173. 


the  land  to  secure  it,  he  cannot  disa£6rm  the  notes  and  mortgage,  and  claim  the  laud  under 
his  deed.     "Weed  v.  Beebe,  21  Vt.  495. 

Where  an  infant  purchased  land,  and  paid  a  part  of  the  purchase-money,  but  executed  no 
mortgage  for  the  security  of  the  residue,  and  afterwards,  upon  an  attempt  being  made  by  the 
vendor  to  collect  the  residue  by  a  suit,  pleaded  his  infancy  in  bar,  and  thus  defeated  the  suit, 
but  still  retained  the  land,  and,  after  he  became  of  age,  convoyed  the  land  to  a  third  person  ; 
held,  the  vendor  had  a  lien  upon  the  land  for  the  payment  of  that  portion  of  the  purchase- 
money  remaining  unpaid,  and  might  enforce  that  lien  in  Chancery,  without  repaying,  or  ofifer- 
ing  to  repay,  the  amount  which  he  had  received  towards  the  purchase-money.     lb. 

A  writ  of  entry,  brought  by  husband  and  wife  to  recover  land,  sold  by  her  when  an  infant 
and  unmarried,  is  a  disaffirmance  of  the  sale.     Chadbourne  v.  Rackliff,  30  Maine,  354. 

(o)  A  deed  founded  in  part  upon  a  fraudulent  consideration  is  wholly  void.  Hafuer  v. 
Irwin,  1  Ired.  490. 

(6)  A  bargain  will  be  annulled  in  equity,  if  founded  upon  material  representations  of  mat- 
ters of  fact,  which  are  untrue,  though  inadvertently  made,  through  mutual  mistake,  or  that 
of  the  grantors  alone.  Daniell  v.  Mitchell,  U.  S.  C.  G.-May,  — 40  ;  Maine  Law,  Rep.  Mar. 
^t41,  p.  412. 

Contract,  to  sell  and  purchase  a  tract  of  timber  land  in  Maine,  and  that  i^  upon  explora- 
tion, it  did  not  contain  sixty  millions  of  tiniber,  and  a  stream  adequate  to  convey  logs  to  the 
Kennebec  river,  the  agreement  shoul*  be  void.  An  exploration  was  made,  and,  upon  a  fa- 
vorable representation  by  the  agent,  the  purchaser  took  a  deed,  and  made  the  stipulated 
payments.  It  afterwards  turned  out,  that  the  wrong  tract  was  explored,  and  that  the  one  con- 
voyed contained  only  five  millions  of  timber.  Held,  on  a  bill  in  equity  by  the  purchaser,  the 
contract  and  conveyance  should  be  rescinded,  and  the  purchase-money  restored,  lb.  If  an 
ignorant  person  is  induced  to  execute  a  deed  under  the  impression  that  it  will  operate  in 
one  way,  when  in  fact  it  operates  in  another,  the  deed  ia  void.  Doe  v.  Bennett,  8  Carr.  & 
P.  124.    . 

Though  fraud,  circumvention,  or  undue  influence  will  avoid  a  deed,  fair  argument  and  per- 
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quacy  of  price  cannot  be  set  up  at  law,  because  a  court  of  law  has  no 
power  to  place  the  parties  to  a  conveyance  in  statu  quo.{l) 

13.  It  has  been  held,  in  Massachusetts,  that  where  a  deed  is  obtained 
by  fraud  and  imposition,  and  the  grantee  enters,  records  his  deed,  and 
conveys  to  an  ignorant  purchaser,  the  latter  shall  hold  the  land. (2) 

14.  There  are  various  kinds  of  constructive  fraud,  which  furnish  suffi- 
cient grounds  for  setting  aside  a  deed.(ct)  As  in  case  of  bonds  or  leases, 
given  as  rewards  for  procuring  marriages  or  offices.  Purchases,  by 
trustees,  or  quasi  trustees,  of  the  trust  property,  fall  under  the.  same 
general  principle.(6)     (See  Trust.) 

15.  Weakness  of  understanding  is  another  ground  for  avoiding  a 
deed.(c)  Upon  this  subject  the  general  principle  is,  that  incompetency 
or  derangement,  if  alleged,  must  be  proved,  and,  when  once  proyed  to 
have  existed  at  a  certain  time,  the  burden  is  upon  the  other  party,  to 
show  that  it  did  not  exist  at  the  time  in  question,  or  to  prove  a  lucid 
interval.{d)  Upon  this  subject  there  are  numerous  decisions  and  nice 
distinctions,  which  it  is  foreign  from  the  plan  of  the  present  work  to 
notice. 

(1)  Robinson  v.  Schly,  6  Goo.  515.  |      (2)  Somes  v.  Brewer,  2  Pick.  184. 


(a)  A  deed,  voidable  for  fraud,  will  be  rendered  valid  by  tbe  grantor's  acknowledging  and 
leaving  it  with  the  grantee.     Osterhout  v.  Shoemaker,  3  Hill,  513. 

(6)  A  deed  of  settlement,  whereby  the  settlor  is  delivered,  bound  hand  and  foot,  as  to  the 
property  settled,  into  the  power  of  his  trustee,  cannot  be  maintained  in  equity,  witliout  the 
clearest  proof  that  it  was  made  at  and  with  the  request,  consent,  knowledge,  or  instance  of 
the  settlor;  and  a  solicitor,  who  takes  upon  himself  to  prepare  such  a  deed  for  execution 
by  his  client,  without  the  clearest  evidence  of  the  concurrence  of  the  latter,  does  so,  subject 
to  all  the  consequences  and  liabilities  of  the  deed  being  set  aside,  notwithstanding  the  so- 
licitor may  have  been  influenced  by  motives  for  the  benefit  of  his  client,  in  preparing  the 
settlement.  Therefore,  where  the  plaintiff,  alleged  by  the  defendant  to  be  young  and. extrav- 
agant, applied  to  a  solicitor  to  raise  a  certain  sum  on  mortgage,  and  the  latter,  with  a  view 
to  prevent  the  former  from  dissipating  his  fortune,  tied  up  the  whole  of  his  property  and 
eonstituted  himself  sole  trustee;  the  court,  on  bill  filed  by  the  plaintiff,  alleging  that  the 
deed  of  settlement  had  been  prepared  without  his  authority,  consent,  or  knowledge,  and 
there  not  being  any  evidence  to  the  contrary,  declared  the  deed  void  in  equity,  and  directed 
a  reconveyance  of  tlie  trust  property  by  the  trustee.  Moore  v.  Prance,  7  Eng.  Law  & 
Eq.  n.  ^ 

(c)  Mere  imbecility  or  folly,  not  amounting  to  lunacy  or  idiocy,  without  actual  or  con- 
structive fraud,  will  not  avoid  a  deed.  Odell  v.  Buck,  21  Wend.  142;  Siemon  v.  Uilson,  3 
Edw.  36.  So  with  old  age.  Suttles  v.  Hay,  6  Ired.  Equ.  124.  See  Stewart  v.  Lispen- 
ard,  25  Wend.  255  Where  the  grantor  is  a  drunken  man,  and  tliere  is  an  agreement  to 
reconvey,  but  on  hard  terms,  a  reconveyance  will  be  decreed  upon-  payment  of  what  ia 
justly  due.  Morrison  v.  M'Leod,  2  Dev.  &  B.  221.  See  Cruise  v.  Christopher,  5  Dana,  182; 
Harbison  v.  Lemon,  3  Blaokf.  52.  If  a  grantor  is  so  much  intoxicated  as  not  to  understand 
wh*t  he  is  doing,  the  deed  is  void,  at  least  as  to  third  persons.  Dulany  v  Green,  4  Bar- 
ring. 285.  .Where  an  aged  and  infirm  man  conveyed  to  his  friend  and  physician,  a  money 
consideration  being  stated  in  the  deed,  but  not  actually  existing,  the  conveyance  will  be 
held  fraudulent.  Gibson  v.  Russell,  2  Y.  &  Coll.  Cha.  104.  The  heirs  of  a  grantor  cannot 
avoid  his  deed,  on  the  ground  that  he  was  old  and  infirm,  the  deed  was  not  read  to  him, 
and  was  without  consideration  ;  he  having  remained  in  possession  till  his  death.  Kimball 
V.  Eaton,  8  N.  H.  391.  But  a 'deed  is  void,  if  the  grantor  had  not  strength  of  mind  and 
reason,  equal  to  a  clear  and  full  understanding  of  the  nature  and  consequences  of  his  act. 
Dicken  v.  Johnson,  7  Geo.  484. 

(d)  Otherwise,  with  insanity  caused  by  a  violent  disease,  or  other  accidental  or  temporary 
cause.  The  question,  whether  a  delusion  is  temporary  or  habitual,  is  for  the  jury.  Hix  v. 
Whittemore,  4  Met.  545  ;  Townshend  v.  Townshend,  7  Gill,  10.  In  case  of  a  lunatic,  his 
deed  can  be  made  good  only  by  re-exeoution.  But,  where  a  grantor  merely  labors  under 
feebleness  of  intellect  produced  by  disease,  a  long  acquiescence,  after  his  mind  is  restored, 
will  give  a  good  title.    Jones  v.  Evans,  7  Dana,  96. 
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16.  The  deed  of  a  non  compos  is  voidable  by  himself,  his  heirS  or  dev- 
isees. If  he  is  under  guardianship,  it  is  absolutely  void.{a)  So,  in 
New  York,  a  deed  to  or  from  a  lunatic,  made  before  office  found,  is 
merely  voidable  by  a  privy.  In  Connecticut,  the  deed  of  one  who  is 
under  a  conservator,  though  made  with  the  consent  of  the  latter,  is  void, 
even  as  a  license.  A  deedmay  be  avoided  by  proof  of  a  feeble  under- 
standing in  the  grantor,  ancl  iindue  influence  over  him  by  the  grantee. 
And,  to  establish  these  points,  all  transactions  between  the  parties, 
whether  previous  or  subsequent,  are  admissible  in  evidence.(l) 

17.  A,  the  demandant,  claims  land  as  heir  of  B.  G,  the  tenant,  offers 
deeds  from  B  to  himself,  which  A  impeaches,  by  proving  the  old  age 
and  habitual  intemperance  of  B,  and  an  inadequate  consideration.  It 
did  not  appear  that  C  took  possession  under  the  deeds.  Before  making 
the  deeds,  B  devised  the  land  to  D,  a  minor,  providing  that  C  should 
have  possession  of  the  land,  as  guardian,  during  D's  minority.  Held, 
A  was  not  disseized  of  the  land,  (at  the  making  of  the  will)(&)  or  at 
his  death,  as  the  deeds  passed  no  interest  in  the  land ;  that  the  will  was 
not  revoked  by  the  deeds  ;  that  C  was  entitled  to  possession  under  the 
will ;  and  therefore  that  the  action  must  fail. (2) 

IS.  Equity  will  set  aside  a  deed  made  by  a  woman  just  before  mar-, 
riage,  as  being  a  fraud  upon  the  intended  husband.  In  one  case,  a 
recognizance  made  under  these  circumstances  was  set  aside,  though  a 
witness  testified  that  the  husband  consented  to  it;  such  witness  having 
himself  an  assignment  of  the  security.  So  a  conveyance  to  trustees  for 
her  use  will  be  set  aside.(3)  Thus  where  a  woman,  just  before  mar- 
riage, secretly,  and  with  the  intent  to  deceive  her  intended  husband, 
conveyed  her  property  to  her  children  by  a  former  husband,  held,  the 
conveyance  was  void  as  to  the  second  husband,  though  the  children 
were  innocent.(4)  But,  a  deed  made  by  a  woman  a  few  days  before 
her  marriage,  of  which  the  husband  had  knowledge  before  the  marriage, 
to  secure  a  debt  due  to  her  daughter  by  a  former  marriage,  is  valid. (5) 

19.  This  principle  has  been  applied  to  the  deed  of  a  widow,  made 
upon  the  eve  of  a  second  marriage.  But  where  a  widow,  before  any 
treaty  for  a  second  marriage,  conveyed  publicly  most  of  her  property 
to  trustees,  in  trust  forherself  during  widowhood,  and,  upon  her  second 
marriage,  for  her  second  son  ;  held,  this  was  a  reasonable  provision  for 
her  son,  and  should  be  sustained.  So  where  a  woman,  in  contempla- 
tion of  marriage  with  a  certain  man,  and  with  his  consent,  conveyed  to 


(1)  Griswold  v.  Butler,  3  Conn.  228  ;  "Wait 
V.  Maxwell,  5. Pick.  217 ;  Jackson  v.  G-umaer. 
2  Cow.  552 ;  Somea  v.  Skinner,  16  Mass. 
848 ;  Dioken  v.  Johnson,  1  Geo.  484. 

(2)  Sraitliwick  v  Jordan,  15  Mass.  113. 
See  Gould<;.  Woraaclc,  2  Alab.  (N.  S.)  83.' 

(3)  Lance  v  Norman,  2  Rep.  Cha.  41 ; 
Howard  v.  Hooker,  lb. ;  Taylor  v.  Pugh,  1 


Hare,  608;  Tucker  t».  Andrews,  1  Shepl.124; 
Jordan  w.  Black,  1  Meigs,  142;  England  v. 
Downs,  2  Beav.  522.  See  McAfee  v.  Fevf^ason, 
9  B.  Mon.  476;  .Goodsoni).  Whitfield,  5  Ired. 
Equ.  163;  Strong  v.  Menzies,  6  lb.  544. 

(4)  Tisdale  v.  Bailey,  6  Ired.  Bq.,  358. 

(5)  Fletciier  v.  Ashley,  6  Gratt.  332. 


(a)  The  possession  of  one,  occupying  by  virtue  of  an  agreement  with  a  non  compos,  is  not 
adoerse.  Lewis  v.  Thomas.  3  Hare,  26.  And  his  deed  is  only  voidable,  though  it  be  not  re- 
■corded.  Allis  v.  Billings,  6  Met.  415.  A  deed  of  partition  of  a  non  compos,  by  his  guardian 
is  good,  till  avoided,     Thomas  v.  Hatch,  3  Sumn.  170. 

{b)  As  the  deeds  were  subsequent  to  the  will,  this  was  self  evident 
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trustees  for  her  separate  use,  reserving  a  power  of  revocation,  and  after- 
wards married  another  person,  who  by  duress  induced  her  to  revoke 
the  conveyance,  and  the  parties  subsequently  separated;  the  Court  of 
Chancery'sustained.  a  bill  brought  by  the  wife,  to  establish  her  convey- 
ance, and  set  aside  the  revocation.(l) 

20.  The  same  principle  has  been  applied  to  ante-nuptial  conveyances 
made  by  men,  tcf  defeat  their  intended  wives  of  dower;  as  by  charging 
the  estate  or  vesting  it  in  trustees.  More  especially  is  this  the  case, 
where  the  conveyance  is  in  fraud  of  a  settlement  upon  the  wife-(2)(a) 

21.  A  conveyance  may  sometimes  be  set  aside  as  fraudulent  against 
the  heirs  of  the  grantor.  Thus,  where  A  received  a  power  of  attorney 
from  B  to  convey  all  his  real  estate,  B  having  previously  made  his  will, 
bequeathing  all  his  property  to  A  ;  and,  for  the  purpose  of  turning  into 
personal  property  certain  land  acquired  by  B  after  the  making  of  the 
will,  in  order  that  A  might  take  it  under  the  devise,  A  conveyed  such 
land  to  C,  who  had  notice  of  this  purpose,  taking  C's  notes  for  the  price, 
payable  to  B,  and  also  giving  B  a  lease,  for  his  life,  subject  to  a  rent 
equal  to  the  interest  on  the  notes  ;  and  the  land  remained  in  B's  posses- 
sion till  his  death,  he  having  no  knowledge  of  the  above-mentioned 
transactions ;  and  after  his  death  A  gave  up  the  notes  to  C,  who  had  not 
recorded  his  deed,  C  then  conveyed  to  A,  who  afterward  caused  his 
own  deed  to  C  to  be  recorded ; — held,  a  fraud  upon  B's  heirs,  and  that 
they  should  recover  the  land  from  A  by  writ  of  entry. (3) 

22.  It  is  said,  that,  by  the  common  law,  a  deed,  contrary  to  the  pro- 
visions of  a  general  statute,  or  made  for  unlawful  consideration,  or  to 
carry  into  effect  a  contract  unlawful  in  itself  or  made  so  by  a  prohibi- 
tory statute,  is  void  ab  tmtio.{i)[b) 

23.  But,  in  general,  a  deed  made  for  illegal  or  immoral  consideration 
is  not  void.(c)  Thus,  where  one  makes  a  conveyance  of  land,  in  con- 
sideration of  an  expected  release  from  a  criminal.prosecution  by  the  in- 
tervention of  the  grantee,  the  forrtier  cannot  avoid  his  deed.  This  is  in 
analogy  with  the  well  settled  rule  concerning  personal  contracts.  An 
executory  contract  may  be  avoided  for  the  cause  above  referred  to;  but 


(1)  Carleton  v.  Dorset,  2  Tern.  It;  2  Tes. 
264 ;  Cotton  v.  King,  2  P.  'Wnis.  358  ;  Strath- 
more  V.  Bowes,  2  Bro.  345;  I  Tes.  Jun.  22  ; 
6  Bro.   Pari.  427  ;   2  Cox,  28. 

(2)  Mertins  v.  Bennett,  Bunb.  336;  Show. 


Pari.  11;  Palmer  v.  jSTeave,  11  Tes.  165. 
(See  Stewart  v.  Stewart,  5  Conn.  317  ;)  Lon- 
don V.  London,  1  Humph.  1. 

(3)  Pay  V.  Winchester,  4  Met.  513. 

(4)  Phelps  V.  Decker,  10  Mass.  267. 


(a)  But  a  widow  is  not  a  creditor  or  sutsequent  purchaser,  within  the  meaning  of  a  statute, 
wtiicli  provides  tliat  an  unrecorded  deed  shall  be  invalid  against  such  parties.  Norwood  v. 
Marrow,  4  Dev.  &,  B.  442,  Nor  will  a  conveyance  to  children  be  in  fraud  of  dower,  merely 
because  it«is  voluntary,  unless  there  is  an  actual  fraudulent  intent.  Mtlntosh  v.  Ladd,  1 
Hijmph.  459.  , 

One  ol  tlie  badges  of  fraud  upon  the  rights  of  his  wife,  to  prevent  her  receiving  any  portion 
ol  Ins  estate  at  liis  death,  is  the  retention  by  the  husband  of  the  possession  of  the  property 
after  tiie  transfer  of  the  title,  or  keeping  the  deed  in  his  hands  after  its  execution.  Hays  v. 
Henry,  1  Maryland  Ch.  Deois.  337. 

Where  the  husband,  with  a  design  to  deprive  his  widow  of  her  share  of  his  personal 
estate,  bought  lands  with  it,  and  then  executed  conveyances  thereof,  but  did  not  part 
with  the  possession,  but  lived  upon  and  enjoyed  the  property  until  bis  death;  the  deeds 
were  set  aside,  as  frauds  upon  the  rights  of  the  wife.    lb. 

(6)  In  Ohio,  a  deed  made  for  a  gambling  consideration  has  been  held  void.     1  Ohio,  403. 

(c)  No  one  can  allege  his  own  illegal  act  to  avoid  his  own  deed.     Watts  T.  Brooks,  3 
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money  paid  in  pursuance  of  it  cannot  be  recovered  back,  except  where 
oppression  or  extortion  is  practised  by  one  party  upon  the  other,  as  in 
case  of  usury.  In  such  case,  the  parties  are  not  in  pari  delicto.  But, 
where  a  contract  is  merely  unlawful,  as  immoral  or  against  public 
policy,  money  paid  cannot  be  recovered.  Upon  similar  ground,*  a 
grantor  cannot  reclaim  his  land,  though  the  deed  was  unlawfully  pro- 
cured; because,  in  order  to  do  so,  he  must  appear  as  plaintiff,  not  as 
■defendant.(l)(«.) 

24.  It  has  been  held,  that  a  deed,  made  for  the  purpose  of  giving 
the  grantee  a  colorable  qualification  to  kill  game,  is  valid  against  the 
grantor.(2) 

25.  There  is  another  class  of  cases  tending  to  show,  that  a  deed,  like 
other  contracts,  founded  upon  an  immoral  consideration,  is  void  both  in 
iaw  and  equity.  A  familiar  illustration  of  this  principle,  is  the  case  of 
a  deed  made  to  a  female  as  the  price  of  prostitution.  Most  of  the  deci- 
sions upon  the  subject,  however,  relate  not  to  conveyances,  but  to  execu- 
tory contracts;  and  it  may  perhaps  be  doubted  whether  tiiey  are  appli- 
cable in  their  full  extent  to  the  former  class  of  instruments.  In  regard 
to  bonds  or  obligations  given  under  these  circumstances,  the  distinction 
seems  to  be  well  established,  that  if  made  with  a  view  to  future  coha- 
bitation they  are  void ;  while,  if  made  solely  for  the  support  of  the 
woman,  they  are  good  at  law,  and  equity  will  not  relieve  against  them. 
Nor  is  it  material,  in  the  latter  case,  whether  there  were  seduction  or 
not.  So,  although  the  obligee  of  the  bond  was  a  common  prostitute,  it 
will  not  be  set  aside  in  equity.  But  equity  will  not  sustain  a  bond 
given  by  a  married  man  to  a  woman  whom  he  has  seduced,  and  who 
knew  him  to  be  inarried.(3) 

26.  It  has  beea  held  in  Virginia,  that  where  a  man  marries  a  woman 
by  whom  he  has  previously  had  children,  he  may  make  a  valid  settle- 
ment, as  against  creditors,  upon  the  children  as  well  as  the  wife ;  the 
law  regarding  them  as  purchasers.(4) 

27.  In  South  Carolina,  it  has  been  held  that  a  deed  made  in  consi- 
deration of  future  illicit  cohabitation  is  void;  but  not  one  made  during 
such  cohabitation.  The  statute  of  that  State,  prohibiting  a  person  hav- 
ing a  wife  or  children  from  settling  upon  or  conveying  to  a  woman, 
with  whom  he  lives  in  adultery,  more  than  one-fourth  of  his  estate, 
does  not  render  valid  contracts  otherwise  void,  but  recognizes  the  right 
to  make  compensation  for  a  wrong  inflicted.(5)   . 

,  28.  It  is  the  general  rule  of  law,  that  a  deed  is  void  if  made  by  one, 
who,  though  having  a  legal  right  to  land,  is  at  the  time  of  conveyance 
disseized.(ii)  The  law  will  not  permit  any  person  to  sell  a  quarrel,  or,  as 
it  is  commonly  termed,  a  pretended  title.     Such  conveyance  is  an  offence 


(1)  "Worcester  «.  Eaton,  11  Mass.  368. 

(2)  Doe  V.  Roberts,  2  B.  &  A.  36'7. 

(3)  "Walker  v.  Perkins,  3  Burr.  1568 ;  1  Bl. 
E.  517  ;  Gray  .«.  Mathias,  5  "Ves.  286 ;  An- 
flandale  v.  Harris,  3  P.  "Wms.  432  ^  Cray  «. 


Rooke,  For.  153;  1  Bro.  Pari.  250;  Turner 
V.  "Faughan,  2  "Wils.  339;  Hill  v.  Spencer, 
Amb.  641 ;  Priest  v.  Parrot,  2  Yes.  160. 

(4)  Coutts  V.  G-reeuhow,  2  Muaf.  363. 

(5)  2  S.  0.  Cons.  R.  279. 


(a)  But  in  case  of  a  lease,  made  for  an  object  ■which  by  statute  is  illegal ;  no  action  lies 
apon  the  covenants.  Gas,  to.  w.  Turner,  6  Bing.  N.  324, 

(6)  On  the  other  hand,  a  disseizor  may  by  his  alienation  pass  a  title,  subject  to  the  para- 
mount right  of  the  disseizee.     Flagg  y.  Mann,  2  Sumner,  490- 
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at  common  law  and  by  a  statute  of  Henry  VIII ;  and  it  has  been  said, 
there  is  none  more  deserving  of  animadversion.(l) 

29.  The  possession  of  other  parties  than  the  grantor  of  course  is  not 
necessarily  adverse,  but  must  be  proved  to  be  of  this  character.  It 
need  not  be  under  a  valid  title.(2) 

80.  In  Ihe  case  above  referred  to,  the  grantor  retains  his  title,'  and 
may  bring  a  suit  against  the  party  in  possession.  Nor  is  it  any  defence 
to  such  action,  that  the  action  is  brought  at  the  expense  and  for  the  use 
of  the  grantee.  Neither  the  common  law  nor  the  Statute  of  Henry 
VIII  provides,  as  a  penalty  for  maintenance,  a  forfeiture  of  the  land; 
nor  was  $uch  penalty  ever  imposed  in  England,  Massachusetts,  or  Nev/- 
York.  In  Maine,  as  early  as  1797,  a  case  occurred,  in  which  an  action 
was  defeated  upon  this  ground.(a)  But  Mr.  Dane,  who  mentions,  also 
questions  this  case,  and  in  1810  it  was  overruled  as  hastilyi  dedded.  A 
conveyance  of  this  nature  has  been  compared,  in  argument,  to  the  case 
of  one  who  sells  goods,  knowing  that  they  are  to  be  used  unlawfully, 
and  who  can  maintain  no  action  for  the  price.  But  the  distinction  was 
taken  by  the  court,  that,  in  the  sale  of  a  dormant  title  to  land,  there  is 
no  contract  between  the  seller  and  the  party  in  possession.  The  latter 
can  gain  no  right  by  the  offence  of  the  former ;  he  cannot  purge  his 
wrong  to  the  demandant,  by  showing  that  the  demandant  has  wronged 
the  public.  The  deed  is  void  a^  such,  and  can  operate  only  by  estoppeL 
The  grantee  could  maintain  no  action  for  the  land,  and  the' grantor,  after 
recovering  it,  may  convey  to  a  third  person,  who  will  hold  against  the 
first  grantee.(5)  Nor  does  it  appear,  from  the  record,  that  the  action  is 
brought  to  enforce  an  unlawful  contract.  And  the  deed  is  valid,  ex- 
cept as  against  the  adverse  occupant  or  those  claiming  under  him. 
Thns,  if  the  occupant  quits  possession,  the  grantee  may  enter.  So  he 
may  maintain  ejectment  against  a  third  person. (3) 

31.  So,  where  the  defendant  in  a  real  action  sets  up  a  release  made 
pending  the  suit,  it  is  no  answer  to  this  defence,  that  he  knew  of  a  con- 
veyance made  by  the  demandant,  and  that  the  suit  is  brought  for  the 
grantee's  benefit.  The  law  will  not  avoid  such  release,  to  give  effect  to 
an  illegal  act.  (4) 

32.  A,  being  disseized,  conveys  to  B,  giving  him  authority  to  sue  for 
the  land.  B  brings  an  action,  and  A  executes  a  release  to  the  tenant. 
B  then  brings  an  action  on  the  case  against  A,  to  recover  the  costs  and 
charges  of  the  former  suit.  Both  A  and  B.  knew,  of  C's  adverse  pos- 
session. Held,  the  action  was  founded  on  a  breach  of  law,  and  could 
not  be  sustained.     The  remedy,  if  any,  would  be  upon  the  covenant  or 


(1)  Lit.  3.4.1,  5.  Mass.  236-'? ;  Swett  v.  Poor, 
7,  11 ;  11  Mass.  554  ;  Partridge  v.  Strange,  1 
Plow.  88. 

(2)  Com.  V.  Dudley,  10  Mass.  403 ;  Thur- 
man  v.  Cameron,  2i  Wend.  87. 

(3)  Brinley  v.  WhiUng,  5  Pick.  348 ;  Jack- 


• 
son  V,  Brinckerhoff,  5  John.  500;  3  Joliu.. 
Caa.  101 ;  Williams  v.  Jackson,  5  John.  500;. 
6  Dane,  743 ;  5  Pick.  358-9-60  ;  Livingstott 
V.  Prosens,  2  Hill,  526. 

(4)  Everenden  v.  Beaumont,.  7  Mass.  76. 


(a)  Aliier,  by  statute.     Rev.  St.  371. 

(6)  It  has  been  said,  that  such  recovery  will  enure  to  the  grantee's  benefit.  Livingston  Vj. 
Prosens,  2  Hill,  526.  Probably,  however,  the  law  is  correctly  stated  in  the  text.  That<th& 
rule  is  somewhat  qualified,  where  a  title  obtained  during  a  disseizin  is  set  up  in-  defeace,,by 
way  of  rebtttkr,  see  Wade  t.  Lindsey,  6  Met.  40(7.. 
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seizin.(rt)     So  a  bond,  given  for  the  purchase-money  of  land  in  the  ad- 
verse possession  of  another,  is  void.(l)(J) 

33.  It  has  been  intimated,  that  the  purchase  of  a  dormant  title  is  an 
offence,  only  when  m&dewitlingly,  to  disturb  the  possession.  It  is  said; 
by  the  policy  of  the  law  and  in  virtue  of  ancient  statutes,  where  a 
grantor  is  disseized  and  the  grantee  knows  it,  perhaps,  the  conveyance  is 
void.  But  not  where  the  parties  are  ignorant  of  the  fact,  as  where 
they  live  at  a  distance  from  the  land.  In  Massachusetts,  there  have 
been  numerous  grants  by  proprietors  who  were  disseized;  recoveries 
had  in  the  name  of  the  grantors ;  and  then  the  grantees  have  entered. 
Hence,  it  is  said,  only  those  in  possession  at  the  time  of  the  convey- 
ance can  avail  themselves  of  the  grantor's  want  of  seizin. (2) 

34.  In  New  York,  also,  a  distinction  has  been  suggested,  between 
the  sale  of  a  pretended  title  as  a  matter  of  speculation,  and  that  of  a 
valid  right ;  and  in  the  same  State  it  is  held,  that  the  doctrine  of  main- 
tenance does  not  apply,  where  both  the  grantor  and  the  occupant  were 
under  an  equitable  obligation  to  convey  the  land. (3) 

35.  In  other  cases  in  Massachusetts  it  is  said,  that  the  ignorance  of 
the  parties  makes  no  difference  as  to  the  legal  effect  of  the  transaction 
in  question.  And  in  still  another,  (which  probably  is  the  most  accurate 
statement,)  that  knowledge  may  be  necessary  to  make  the  transaction 
criminal{4:){c) 

36.  To  constitute  adverse  possession,  there  must  he  pedis  possessio,  or 
a  substantial  enclosure ;  but  an  artificial  fence  or  other  erection  is  not 
necessary.  A  river,  mountain  or  continued  ledge  of  rocks,  by  which 
the  intrusion  of  cattle  is  prevented,  is  sufficient.  There  is  no  adverse 
possession,  unless  the  party  entered  bona  fide.(p) 

37.  A  deed  given  by  one  who  has  no  written  title,  but  claims  in  vir- 
tue of  a  settlement,'  is  no  proof  of  title,  if  the  fact  of  his  never  residing 
upon  the  land  clearly  appears.(6) 

38.  The_  statute  against  the  sale  ifT  pretended  titles  does  not  embrace 
merely  equitable  rights.  And  a  sale  by  a  cestui  que  trust  does  not  con- 
stitute maintenance,  though  the  trustee  cqjjitests  the  tit]e.(7)(cZ) 

39.  Where  an  owner  formally  and  peaceably  enters  upon  the  land, 
a  conveyance  by  him  is  valid,  notwithstanding  an  adverse  possession, 
and  though  the  grantee  knows  the  title  is  in  dispute.(8) 


(1)  Swett  V.  Poor,  11  Mass.  549  ;  Breckin- 
ridge V.  Moore,  3  B.  Monr.  635. 

(2)  Somes  v.  Skinner,  3  Pick.  61-2. 

(3)  3  John.  Cas.  105;  Cameron  v.  Irwin,  4 
Hill,  272. 

(4)  Woleot"  V.  Knight,  6  Mass.  420  ;  Ever- 
enden  v.  Beaumont,  7,  78, 


(5)  Jackson  v.  Halstead,  5  Cow.  216;  Liv- 
ingston V.  Peru,  &o.,  9  Wend.  511. 

(6)  Hoak  V.  Long,  10  S.  &  R.  9. 

(7)  "Wood  V.  Griffith,  1  Swanst.  55  ;  Allen 
V.  Smith,  1  Leigh,  231;  Baker  u.  Whiting,  3 
Sumn.  476. 

(8)  Birthright  v.  'Hall,  3  Munf.  536 ;  War- 
ner V.  Bull,  13  Met.  1. 


(a)  It  has  been  doubted,  whether  such  an  action  could  be  maintained.  Williams  v.  Ho- 
gan,,  Meigs.  187. 

(h)  But,  if  a  deed  is  obtained  by  fraud,  equity  will  not  allow  the  grantee  to  aver,  that  the 
grantor  was  disseized,  and  therefore  incapable  of  conveying  a  title.  Harding  v.  Randall,  3 
Shepl.  332.  And  a  court  of  equity  will  not  afford  relief  to  the  occupant  of  real  estate,  on 
the  ground  of  an  attempted  conveyance  by  one  disseized.     Keneda  v.  Gardner,  4  Hill,  469. 

(c)  In  Tennessee,  the  fairness  and  good  faith  of  the  transaction  have  no  bearing  on  its  legal 
validity.     Gass  v.  Maloney,  1  Humph.  452.  ' 

{d)  A  devisee  for  life,  if  disseized,  cannot  convey.     Webster  v.  Giiman,  1  Story  R.  499. 
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40.  A  deed  from  the  State  is  good,  notwitbetanding  adverse  posses- 
sion of  the  land.(l) 

41.  Where  an  occupant  claims  as  heir  or  tenant  of  a  mortgagor,  this 
is  not  an  adverse  possession,  which  will  avoid  a  deed  from  the  mort- 
gagee or  his  assignee  upon  foreclosure. (2) 

42.  Deed  of  three  pieces  of  land,  and  an  adverse  possession  of  one 
of  them.     The  deed  is  valid  as  to  the  others.(3)    ■ 

43.  The  rule  of  law  against  the  sale  of  pretended  titles  may  he  con- 
sidered as  for  the  most  part  adopted  into  American  jurisprudence,  and 
is  genarally  affirmed  by  express  statute ;  but  in  some  of  the  States  it 
has  been  modified  or  abolished.  The  common  law  rule  has  been  re- 
cognized in  -Massachusetts  and  Indiana.  In  Massachusetts,  there  is  no 
statute  on  the  subject ;  but  the  act  has  always  been  unlawful.  It  is 
doubtful,  whether  the  statutory  penalty  is  incurred  ;  but  it  may  be 
punished  by  fine  and  imprisonment.  In  Maine,  where  one  has  the 
right  of  entry,  though  disseized,  his  conveyance  is  good.(4)(a) 

44.  In  Connecticut,  the  seller  and  buyer  forfeit,  each  one-half  the 
vtalue  of  the  ]and.(5)(6) 

45.  But  in  Pennsylvania,  though  not  expressly  abrogated,  the  rule  is 
held  not  to  be  in  force»(6)(c) 


(1)  Jackson  v.  Gumaer,  2  Cow.  552. 

(2)  Jackson  v.  Jackson,  5  Cow.  173. 

(3)  Goodman  v.  Newell,  13  Conn.  15. 
(4)Fite  V.  Doe,  1  Ind.  127;  Galbreatli  v; 

Doe,  8   Blackf.   366 ;  Michael  v.  Nutting,  1 
Smith,   291 ;  "Wellman  v.  Hickson,  1  Smith, 


407 ;  Brinley  v.  Whiting,  5  Pick.  356 ;  Me. 
Rev.  St.  371. 

(5)  Con.  St. ;  Hinman  v.  Hinman,  4  Conn. 
575  ;  Hyde"'!;.  Morgan,  14  Conn.  184. 

(6)  Creason  v.  Miller,  2  Watts,  272. 


(a)  It  is  said  by  Judge  Story,  that  the  old  law  on  this  subject  is  not  fully  adopted.  Baker 
V.  Whitney,  3  Sumn.  476. 

(&)  In  Connecticut,  a  quit-claim  deed  is  a  primary  conveyance,  and  vests  in  the  releasee 
all  tlie  interest,  even  in  fee,  which  the  releasoypossessea.  Sherwood  v.  Barlow,  19  Conn.  471. 

A  school  district  had  been,  for  more  than  ot  years,  in  the  adverse,  exclusive  possession  of 
a  piece  of  land,  on  which  they  had  erected  a  school-house,  and  used  it  for  the  purposes  of  a 
school.  A,  the  adjoining  proprietor,  claiming  a  title  to  the  premises  from  his  ancestor,  ex- 
ecuted his  quit-claim  deed  thereoftoll^  who  received  it,  with  full  knowledge  thai  the  district 
was  thus  in  adverse  possession.  Held,  1.  That  a  quit-claim  deed  is  an  alienation,  within  the 
meaning  of  the  statute  against  selling  pretended  titles ;  2.  That,  from  a  possibility  of  a  dissolu- 
tion of  the  district,  A  did  not  possess  a  reversionary  interest  which  he  could  convey  by  deed, 
as  it  did  not  appear  that  the  district  held  under  a  title  derived  from  A,  or  his  ancestor ;  3. 
That  the  district,  as  disseizors,  had  acquired  a  perfect  title  in  fee ;  4.  That  B  was  liable  to 
the  penalty  of  the  statute  for  receiving  the  deed.     lb. 

To  constitute  an  ouster,  by  the  entry  and  possession  of  another  person,  within  the  statute^ 
against  selling  pretended  titles,  an  actual  exclusive  possession  as  owner  is  sufficient.  Sher- 
wood V.  Waller,  20  Conn.  262. 

In  1817,  a  school-district  took  possession  of  certain  land  and  built  a  school-house  thereon, 
which  they  occupied  for  a  school  till  1846,  when  it  was  burned.  The  district  thereupon  con- 
tracted with  A  for  a  purchase  of  the  land,  received  a  deed  of  it  from  him,  and  built  a  new 
school-house  on  the  site  of  the  old  one,  which  they  ever  afterwards  exclusively  occupied, 
claiming  the  right  to  do  so  under  their  deed.  In  1847,  the  district  being  thus  in  possession, 
A  conveyed  to  B.  Held,  A,  at  the  time  of  the  latter  conveyance,  was  ousted,  within  the 
statute.     lb.  •     '  . 

So,  although  the  agent  of  the  district  kept  A's  deed  of  1845,  and,  contrary  to  A's  expec- 
tations, neglected  to  pay  the  purchase-money.  Held,  the  deed  to  B  was  not  merely  a  con- 
veyance of  A's  lien  for  the  price,  but  an  alienation  of  the  land.    lb. 

(c)  So  in  Torment.  Hibbard  v.  Hurlbut,  10  Verm.  170.  In  the  same  Slate,  a  mortgage 
cannot  be  legally  assigned,  where  there  is  an  adverse  possession.  Converse  v.  Searls,  10 
Verra.  578.  In  the  same  State,  the  covenants  are  binding;  and  a  deed  to  the  occupant  is 
valid.     Rev.  St.  315.  i      ' 

A  contract  for  the  sale  of  real  estate,  of  which  a  third  person  is  in  adverse  possession,  is 
not  corrupt,  as  against  the  policy  of  law,  nor  is  it  prohibited  by  the  statute.    The  effect  of 
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46.  So,  in  New  Hampsbjre,  it  is  no  offence  to  purchase  lands  held 
adversely,  and  it  is  the  general  impression  that  such  purchase  is  not 
invalid  in  ]aw.(l)  ' 

47.  In  New  York,  a  person  disseized  cannot  convey  except  by  way 
of  mortgage.  Conveying  land  is  a  misdemeanor,  unless  the  grantor  has 
had  possession  for  one  year  preceding.  But,  as  between  the  parties,  a 
deed  passes  the  title.(2)(a) 

48.  In  South  Carolina  and  North  Carolina,  a  purchase  of,  or  con- 
tract for,  the  title  to  real  estate  is  forbid,  unless  the  seller  or  those 
under  whom  he  claims  have  been  in  possession,  or  had  the  reversion, 
or  the  rents  and  profits,  a  whole  year  previously.  The  seller  forfeits 
the  land,  and  the  buyer  its  value.  But  one  in  possession  may  purchase 
a  pretended  title.(3) 

49.  In  Kentucky,  by  an  act  of  1824,  a  conveyance  of,  or  contract 
for,  land  held  adversely,  is  void,  and  the  vendor  retains  his  title.(4)(i) 

50.  In  Kentucky  and  Tennessee,  there  must  be  an  adverse  possession, 
and,  if  the  seller  be  a  non-resident,  such  possession  must  be  by  deed, 


(1)  Hadduok  v.  Wilmarth,  5  N.  H.  181. 

(2)  1  K  T.  Rev.  St.  739  ;  2,  691;  Living- 
ston V.  Prosens,  2  Hill,  526.  See  Mott  v. 
Small,  20  "Wend.  212 ;  "Webb  v.  Bindon,  21, 
98.  *• 


(3)  1  Brev.  Dig.  101-2 ;  1  N.  C.  Rev.  St. 
260;   Hoppiaa  v.  Eskridge,  2  Ired.  Eq.  54 

(4)  "Wash  V.  M'Brayer,  1  Dana,  566,  2,  68. 


the  statute  is  merely  to  prevent  the  transfer  of  the  legal  title  of  land,  in  the  possession  of  a 
third  person,  claiming  adversely  to  the  grantor.     Edwards  v.  Parkhurst,  21  Verm.  412. 

But  a  deed,  executed  while  a  third  person  is  in  possession,  adverse  to  the  grantor,  conveys 
to  the  grantee  an  equitable  title;  and,  if  he  commence  an  action,  in  the  name  of  the  grantor, 
to  recover  the  possession,  his  equitable  interest  will  be  protected  against  any  interference  on 
the  part  of  the  grantor.  ,  lb. 

The  statute  of  Vermont,  which  declares  conveyances  void  by  reason  of  adverse  possession, 
is  simply  in  affirmance  of  the  common  law  ;  and  the  decisions  at  common  law  are  applicable 
under  it.  The  conveyance  is  only  void,  as  to  the  person  holding  adversely  at  the  time,  and 
those  who  subsequently  come  in  under  him  ;  and,  as  to  all  others,  it  is  valid.  And,  even 
as  against  him,  the  conveyance  is  so  far  good  between  the  parties,  that  a  recovery  in  the 
name  of  the  grantor  or  lessor  will  enure  to  the  benefit  of  the  grantee  or  lessee.  [Bennett, 
J.]     University,  &c.  v.  Joslyn,  21  Vt.  52. 

(o)  One  whose  wife  may  ir\Jierit  land,  from  a  claimant  out  of  possession,  may  lawfully 
maintain  the  suit  of  such  claimant  to  recover  the  land,  under  an  agreement  to  have  the 
whole  avails  of  the  recovery.  Accordingly,  where  a  person,  claiming  title  to  land  which 
was  held  adversely,  executed  a  power  of  attorney  to  her  son-in-law  to  bring  suits  in  her 
name  for  the  land,  but  for  his  own  benefit,  it  was  held,  that  the  transaction  was  legal.  Gil- 
leland  v.  Failing,  5  Denio,  308. 

(6)  But,  for  one  to  enter  upon  land  tortiously,  and  while  in  possession,  obtain  a  release  of 
the  outstanding  title,  without  collusion,  is  not  an  offence  against  the  champerty  act,  even 
though  he  forcibly  entered  with  this  purpose.  Adams  v.  Buford,  6  Dana,  411;  Chiles  v. 
Jones,  7,  529.  Neither  party  can  maintain  an  action  for  the  land  against  the  occupant; 
but  it  has  been  doubted  whether  a  provision  for  its  forfeiture  is  constitutional.  A  champer- 
tous  deed,  made  after  suit  commenced,  is, no  bar.  Chiles  v.  Conley,  9,  387  ;  Sheperd  v. 
M'Intife,  5  Dana,  576.  A  conveyance  made  to  complete  a  contract  which  was  lawful  at  the 
time,  is  not  ohampertous.  Cardwell  v.  Sprigg,  7,  37.  If  the  sale  is  abandoned,  the  grantor 
may  recover  the  land  from  the  adverse  occupant.  So  also,  he  may  recover  it  from  the 
grantee.  A  bill  of  discovery  is  the  proper  process  for  ascertaining  whether  a  suit  is  brought 
for  the  benefit  of  the  grantee.  Chiles  v.  Jones,  7,  529.  To  a  bill  in  equity  against  heira, 
for  the  conveyance  or  confirmation  of  land  sold  by  the  ancestor,  champerty  is  a  good  de- 
fence. But  this  ground  of  application  to  set  aside  a  deed  is  not  favored  in  Chancery, 
especially  when  made  by  heirs  after  great  lapse  of  time.  Bryant  v.  Hill,  9  Dana,  67.  See 
Thruston  v.  Masterson,  lb.  256  ;  Beaty  v.  Hudson,  lb.  322 ;  Wieklifie  v.  Wilson,  2  B.  Monr. 
43  ;  Griffith  v.  Dicken,  2  lb.  23 ;  Chrisman  v.  Gregory,  4  lb.  480. 

In  Kentucky,  the  act  of  1824  does  not  apply  to  sales  made  under  decrees  of  court.  Little 
v.  BishoD.  9  B.  Mon.  240. 
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devise,  or  inheritance.(a)  The  prohibition  does  not  apply  to  a  convey- 
ance in  fulfilment  of  a  bona  fide  contract,  made  prior  to  any  adverse 
possession.(l)  So,  in  Tennessee,  where  a  person  holding  lands  ad- 
versely, assents  to  the  purchase  thereof,  by  a  third  person,  such  pur- 
chase is  not  champertous.(2) 

51.  In  Ohio,  it  seems  there  is  no  law  against  champerty  and  main- 
tenance. But  the  purchase  of  land,  from  one  against  whom  a  suit  is 
pending  for  it,  is  void,  except  against  himself,  if  he  pravails.  A  release 
passes  the  title,  notwithstanding  an  adverse  possession. (3) 

52.  In  Arkansas,  Illinois(6)  and  Missouri,  a  deed  is  valid,  though 
there  be  an  adverse  possession.(4)(c)  > 

53.  A  deed  may  be  avoided  by  rasure,  alteration,  or  interlineation. 
The  general  rule  seems  to  be,  that  an  alteration  made  hj  the  obligee 
himself  will  avoid  the  deed,  whether  in  a  part  material  or  immateiial, 
or  even  if  advantageous  to  the  other  party.  But  an  immaterial  altera- 
tion by  a  stranger  does  not  avoid  the  deed.  A  writing,  indorsed  upon 
the  deed  at  the  time  of  sealing  and  delivering  it,  though  after  the  sign- 
ing, is  not  an  alteration,  but  a  part  of  the  deed.(5)(c?) 

54.  The  above  principle,  that  alteration  avoids  a  deed,  has  been,  for 
the  most  part,  limited  to  executory  contracts,  and  held  inapplicable,  in 
its  strictness,  to  conveyances,  executed  either  by  liverj'  of  seizin  or  the 
statute  of  uses,  by  which  an  estate  actually  passes,  not  liable  to  be  di- 


(1)  Ten.  St.  1821,  12 ;  Sims  v.  Cross,  10 
Terg.  460  ;  Oardwell  v.  Sprigg,  1  B.  Monr. 
3'?0. 

(2)  Mclntire  v.  Patton,  9  Humph.  44^. 

(3)  Walk.  Intro.  297,  351,  352;  Hall  v. 
Ashby,  9  Ohio,  96. 

(4)  Illin.  Hev.  L.  130  ;  Miaso.  St.  119;  Ark. 
Rev.  St.  189. 

(5)  Pigot's  case,  11  Co.  21 ;  Shep.  Touch. 
69;  Woodward  v.  Aston,  1  Ventr.  297;  Jack- 


son V.  Malin,  1 5  John.  293  ;  Speake  v.  U.  S.,  9 
Cranch,  28 ;  Woolley  v.  Constant,  4  John  54 ; 
Co.  Lit  225  b,  n.  136;  1  Rep.  in  Cha.  100; 
Magennis  v.  M'Cullough,  1  (Jilb.  R.  236; 
Flint  V.  Brandon,  V  N.  B.  73 ;  Cutts  v.  U  S., 
1  Galli.  71;  Henfree  v.  Bromley,  6  B.  309; 
Lyburn  v.  Warrington,  1  Star.  R.  162  ;  Mor- 
ris n,  Vanderen,  1  Dall.  67  ;  Barrett  v.  Thorn- 
dike,  1  Greenl.  73;  Johnson  v.  Bank,  &c.,  2 
B.  Monr.  310;   Lee  v.  Alexander,  9  lb.  25. 


(a)  In  the  same  State,  (Tennessee,)  particular  provision  is  made  against  champerty,  in  the 
purchase  of  Indian  reservation  suits.  St.  1827,  78.  Where  a  third  person  is  in  possession, 
under  a  written  assurance,  such  possession  embraces  all  the'  land  included  therein,  and  a 
conveyance  by  an  adverse  claimant  will  be  void.  Pickens  v.  Delozier,  2  Humph.  400. 
Otherwise,  where  the  possession  is  without  any  writing.  lb.  See  Bullard  v.  Copps,  2 
Humph.  409.  A  release  of  dower,  before  assignment,  to  an  heir  not  in  possession,  is  not 
ehampertous,  it  seems.     Boss  v.  Blair.  Meigs,  525. 

A  purchase  of  slaves  in  the  posse.ssion  oT  the  vendor,  although  made  with  knowledge  of 
an  outstanding  claim,  does  not  amount  to  champerty.     Dunbar  v.  MoPall,  9  Humph.  505. 

(5)  But  maintenance,  defined  as  the  sustaining  of  another's  suit,  is  punishable.  Illin.  Rev. 
L.  195. 

'  (c)  The  sale  of  property  not  actually  in  litigation,  is  not  prohibited  by  the  Spanish  law, 
unless  the  sale  be  made  to  some  person  "more  powerful,  artful,  or  obstinate"  than  the  ven- 
dor, for  the  purpose  of  throwing  difficulties  in  tne  way  of  another,  who  claims  it.  W^iile  v. 
Gay,  1  Texas,  384. 

As  the  general  rule,  the  same  interests  which  can  be  conveyed,  may  also  be  taken  and 
sold  by  process  of  law,  and  vice  versa.  Hence,  in  general,  an  execution  cannot  be  levied 
upon  the  right  of  one  disseized.  It  is  otherwise  in  Kentucky.  But  the  interest  must  be 
disposed  of  as  land,  without  any  estimate  of  the  adverse  title.  Frizzle  v.  Veaeh,  1  Dana, 
211.  A- purchaser  from  the  sheriff  cannot  sell  such  title.  Violett  v.  Violett,  2  Dana,  325. 
In  New  York,  whether  adverse  possession  avoids  a  sheriff's  deed,  seems  a  doubtful  point. 
4  Wend.  474. 

(ri)  With  regard  to  the  annexation  of  a  schedule.,  see  Weeks  v.  Maillardet,  14  B.  568.  As 
to  rasures.  Sec,  in  the  record  of  deeds,  see  Mass.  St.  1844,  289,  As  to  what  constitutes  al- 
teration, see  Morrill  v.  Otis,  12  N.  H.  466. 
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vested  by  the  loss  or  destruction  of  the  instriflnent.(a)  So,  where  a 
blank  was  left  in  a  deed  for  the  date,  which  the  grantee  filled  up,  but 
no  fraud  or  imposition  was  shown  ;  held,  the  date  was  an  immaterial 
part  of  the  deed,  and  the  alteration  did  not  avoid  it.(l) 

55.  A  deed  is  said  to  be  avoided,  by  a  stranger's  filling  a  blank  with 
a  Christian  name,  even  with  consent 'of  the  obligor.  But  the  name  of 
a  country  is  held  an  immaterial  alteration.  The  erasure  of  the  descrip- 
,tion  of  a  party  has  been  held  to  avoid  the  deed,  though  it  seems  the  estate 
remains.(2)  But  an  alteration,  excluding  a  part  of  the  land,  which  was 
included  by  mistake,  has  been  held  not  to  avoid  the  deed'.(3)(6) 

56.  In  New  York  it  is  held,  that  the  alteration  of  a  deed  by  one 
claiming  a  benefit  under  it  is  a  bar  to  an  action  upon  such  deed,  though 
the  alteration,  it  seems,  is  immaterial.  Otherwise,  if  by  a  stranger, 
without  consent  of  the  party.  With  regard  to  executed  conveyances, 
wjjere  the  thing  conveyed  lies  in  grant;  an  alteration  divests  the  estate, 
if  made  by  the  party  himself,  though  immaterial. (c)  But  where  a  rent, 
though  lying  in  grant,  is  created  by  indenture,  each  part  being  executed 
by  both  parties ;  even  though  the  grantee  alters  his  own  part  materially, 
yet  both  the  right  of  action  and  the  estate  remain,  because  the  part  re- 

,  maining  with  the  grantor  is  an  original.  Where  a  deed  operates  by 
transmutation  of  possession^ss,  in  the  case  of  corporeal  hereditaments — 
even  a  material  and  fraudulent  alteration  does  not  avoid  the  deed. 
It  may^still  be  offered  to  prove  a  right  or  title  created  by  its  exe- 
cution, Is  evidence  of  any  collateral  fact.  But  it  avoids  the  covenants, 
though  the  deed  is  over  thirty  years  old. (4) 

57.  In  the  same  State,  where  the  addition  o?  junior  in  the  name  of 


■  (1)  Hatch  V.  Hatch,  9  Mass.  307  ;  "Whiting 
V.  Daniel,  1  Hen.  &  M.  391  ;  Holbroolsa.  Tir- 
rell,  9  Pick.  105;  Parrarv.  Parrar,  4  N;  H. 
191 ;  Gilberts.  Bulkley,  6  Conn.  262  ;  4,  550: 
Hebblewhite  v.  M'Morine,  2  Nicli.  &  C.  51 ; 
-  Chessman  v.  Wliittenaore,  23  Pick.  231 ;  Her- 
rick  V.  Malin,  22  Weud.  388. 


(2)  Co.  Lit.  35  b,  u.  V;  Doe  v.  Hirst,  3 
Star.  R.  60. 

(3)  Hall  V.  Chandless,  4  Bing.  123. 

(4)  Lewis  V.  Payn,  8  Cow.  11  ;  (Jackson  v. 
Anderson,  4  Wend.  474 ;  lb.  585  ;)  Herrick  v. 
Malin,  22,  388;  Tan  Brunt  v.  Tan  Brunt,  3 
Edw.  14.  Agriculturist,  &c.,  4  Eng.  L.  &  Equ. 
211. 


(a)  Even  where  a  deed  is  made  without  consideration,  being  good  at  law,  if  lost  before 
registration.  Chancery  will  set  it  up,  and  decree  the  execution  of  a  new  conveyance.  Pliyn- 
mer  v.  Baskerville,  1  Ired.  Equ.  252.     ' 

(6)  Power  of  attorney,  appointing  "B"  to  be  the  attorney.  It  was  delivered  to  Henry  B, 
the  party  really  intended  ;  who  inserted  the  Christian  name.  Held,  the  instrument  was  not 
hereby' invalidated.  Eagleton  v.  Gutteridge,  11  Mees.  &  W.  465.  Land,  upon  which  were 
a  well  and  pump,  was  conveyed  by  metes  and  bounds,  without  mentioning  them,  and  the 
words  "with  pump  and  well  of  water"  were  afterwards  interlined.  Held,  as  the  words  did 
not  change  the  legal  effect  of  the  deed,  the  alteration  was  an  immaterial  one.  Brown  T. 
Pinkham,  18  Pick.  172. 

A  sheriff,  after  going  out  of  office,  amended  a  deed  given  by  him  while  in  office,  but  the 
amendment  created  no  new  right.  Held,  the  deed  was  not  thereby  affected.  Elemming  v. 
Powell,  '2  Texas,  225. 

After  a  deed  had  been  acknowledged  by  a  wife,  the  husband,  with  consent  of  the  grantee, 
made  an  alteration,  describing  the  number  of  acres  conveyed,  and  in  the  covenant  of  war- 
ranty, purporting  to  be  joint,  warranted  the  conveyance  of  this  number  of  acres.  Held,  the 
alterations  did  no^  change  the  legal  effect  of  the  deed  as  to  the  wife,  and  therefore  did  not 
violate  it.     Shelton  v.  Deering,  lO.B.  Mon.  405. 

(c)  In  other  words,  where  the  estate  inay  not  Jiave  a  legal  essence  without  deed,  a  rasura 
avoids  it.  Otherwise,  though  the  deed  itself  may  be  thus  avoided,  the  estate  remains.  Miller 
V.  Manwaring,  Cro.  Car.  399. 

Where  a  deed  was  altered  by  the  erasure  of  a  condition,  and  the  grantee  conveyed  the 
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the  grantee  was  repeatedly  altered  by  him,  this  was  held  not  to  divest 
his  title  to  the  land.(l) 

58.  So,  in  Pennsylvania,  it  is  held  that  an  alteration  destroys  the  deed 
in  relation  to  the  grantee,  but  not  the  estate )  that  no  action  lies  on  the 
covenants^  but  the  title  is  not  divested.(2)(a)  So  where  a  deed,  made  sub- 
ject to  the  payment  of  ground  rent,  after  complete  execution  and  de- 
livery, was,  on  application  of  the  scrivener  of  the  grantor,  left  with  him, 
the  grantor  desiring  it  to  be  recorded,  and  material  words  were  after- 
wa'rds  interlined  by  the  grantor  or  by  his  agency  in  a  blank  space,  left 
originally  in  the  deed ;  held,  that  a  subsequent  bona  fide  purchaser  of 
the  rent  could  not  recover  from  the  grantee  the  arrears.(3) 

59.  There  seems  to  be  a  conflict  of  authorities  upon  the  question, 
whether. an  interlineation  shall  be  presumed  to  be  made  at  the  time  of, 
or  after  the  conveyance,  in  the  absence  of  express  evidence  eitherway. 
It  is  the  usual  and  proper  course,  to  notice  in  the  attestation  any  inter- 
lineation made  at  the  time.  It  is  said,  an  authority  to  alter  a  deed  is 
not  to  be  implied ;  and  the  erasure  or  interlineation  of  a  deed  in  a  ma- 
terial part  is  a  suspicious  circugistance,  to  be  explained  by  the  party 
claiming  under  it.  The  sufficiency  of  such  explanation  is  a  question  for 
the  jury.  In  New  Hampshire,  a  material  alteration  is  jorma/acte  fraudu- 
lent, and  presumed  to  be  made  by  the  grantee  ;  and  an  assignee,  with 
notice,  and  without  consideration,  cannot  avail  himself  of  the  deed, 
nor  supply  its  defects  by  parol  evidence.  The  same  doctrine  ]||s  been 
held  in  New  York,  though  somewhat  opposed  to  an  earlier  case.  So  in 
Illinois.  So  it  has  been  held  by  the  United  States  Court,  that  a  rasure 
is  presumed  to  be  made  after  execution,  and  avoids  the  deed.  But,  in 
New  Jersey,  an  interlineation  or  alteration  is  presumed  to  be  made 
before  execution  of  the  deed,  more  especially  if  evidently  against 
the  party's  interest.  So  in  England,  with  an  erasure  or  interlinea- 
tion.(4)(&) 

60.  It  was  formerly  held,  that  the  breaking  off  or  obliteration  of  the 
seal  avoided  a  deed,  unless  done  by  the  party  bound.  But  it  is  now 
well  settled,  that  where -the  loss  of  the  seal  is  shown,  even  presump- 
tively, to  have  occurred  by  time  or  accident,  it  does  not  avoid  the  deed. 


(1)  Jackson  v.  Gould,  1  Wend.  364. 
(21  Withers  u.  Atkinson,  1  Watts,  236. 

(3)  Wallace  v.  Harnstad,  15  Penn.  State  R. 
J62. 

(4)  Den  v.  Farlee,  1  N.  J.  279  ;  Fitzgerald  v. 
Fauconberg,  Ktzgib.  201 ;  Doe  v.  Bingham, 
4  B.  &  A.  672 ;  Trowel  v.  Castle,  1  Keb.  22  ; 
Morris  v.  Yanderen,  1  Dall.  67  ;  Jackson  v. 


Osborn,  2  Wend.  555  ;  Cheslev  v.  Prost,  1 
N.  H.  145 ;  Prevost  v.  S-ratz,  1  Pet.  Cir.  364 ; 
Herrick  v.  Malin,  22  Wend.  388;  Tan  Brunt 
v.Y&n  Brunt,  3  Edw.  14;  North,  &c.  v.  Shrews- 
bery,  &o.,  2  N.  J.  424;  Tatham  v.  Catamore,  5 
Eng.  L.  &  Equ.  349;  Acker  v.  Ledyard, 
8  Barb.  514;  Wallace  v.  Harnstad ;  15  Penn. 
462  J  Walters  v.  Short,  5  Gilm.  252. 


(a)  In  the  same  State,  an  interlineation  in  a  certificate  of  acknowledgment  does  notavoid  a 
deed;  although  it  may  go  to  the  proof  of  its  execution.  Devinney  v.  Reynolds,  1  Watts  & 
S.  328.  If  a  deed  (obligation)-ra  joint  or  joint  and  several,  and  the  seal  of  one  of  the  signers 
torn  off,  the  other  may  defend  against  an  action.  Otherwise,  if  merely  several.  Eittenhouse 
V.  Levering,  6  Watts  &  S.  190. 

(b)  A  sold  and  conveyed  a  tract  of  land  to  B.  Afterwards  A  purchaaed  back  the  land 
from  B,  paid  him  for  the  same,  and  took  possession ;  B,  at  the  same  time,  delivering  up  to 
A,  to  be  cancelled,  the  deed  which  had  been  executed  to  him  by  A,  and  which  had  not  been 
recorded  No  conveyance  was  executed  by  B  to  A.  Held,  that  the  legal  title  to  the  land 
remained  in  B,  Held,  also,  that  a  judgment  rendered  against  A  after  said  deed  was  deliv- 
ered up  to  him,  to  be  cancelled,  was  not  a  lien  on  the  land.     Orth  v.  Jennings,  8  Blackf.  420. 
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Thus,  where  the  seal  was  proved  to  have  been  torn  off  by  a  child, 
and  the  fragments  matched  with  the  deed,  held,  the  deed  was  still 
good.(l) 

61.  If  a  deed  is  either  delivered  up  to  the  maker  to  be  cancelled,  and 
actually  is  cancelled,  or  the  holder  cancels  it  by  agreement  with 
him,  it  becomes  void.  It  has  been  held  in  New  Hampshire,  that  in  such 
case  the  title  revests  in  the  grantor.  (2)  • 

62.  A  mere  agreement  to  cancel,  not  executed,  cannot  operate  as  a 
reconveyance.  Nor  will,  in  general,  the  surrender  or  cancelling  of  a 
deed  divest  the  estate  which  has  once  vested.(3) 

63.  Where  A  settled  on  his  wife  £100,  by  a  deed  duly  executed, 
which  he  afterwards  cancelled,  and  it  was  so  found  after  his  death; 
held,  the  instrument  was  still  good.  And  the  principle  applies  even  to 
things  which  lie  in  grant.(a)  In  such  case  the  only  question  is,  whether 
the  grant  was  made.  The  making  of  it  may  be  proved  by  the  best 
evidence,  which  is  first  the  deed  itself,  or,  if  that  be  destroyed,  secon- 
dary proof  Ch.  J.  Eyre  said,  "God  forbid  that  a  man  should  lose  his 
estate  by  losing  his  title  deeds."  Upon  this  principle,  it  may  be  averred 
in  pleading,  that  a  deed  was  cancelled  by  the  destruction  of  the  seal, 
and  that  part  of  the  deed  lost;, with  a  profert  of  the  residue.('±) 

64.  Where  a  seal  is  torn  off  before  issue,  it  is  said  non  est  factum  may 
be  pleaded,  or  the  party  may  demur  upon  oyer.(5) 

65.  If  A,  B  and  C  covenant  jointly  and  severally,  and  A's  seal  is  torn 
off,  the  rest  may  plead  non  est  factum.  If  they  covenant  severally, 
otherwise.(6)  » 

66.  A  conveyed  to  B.  B's  deed  was  not  recorded,  but  he  occupied 
the  land,  and  sold  it  to  C,  and  A's  deed  was  restored  to  him  and  can- 
celled, and  A  gave  to  C  a  new  deed,  which  was  recorded.  Subse- 
quently, D,  a  creditor  to  B,  levies  an  execution  upon  the  land.  Held, 
C's  title- should  prevail  over  D's.(7) 

67.  Where  a  grantor  surreptitiously  obtains  his  own  deed,  under 
pretence  of  procuring  it  to  be  recorded,  and  makes  a  second  convey- 


(1)  Mathewson  v.  Lydiate,  Cro.  Eliz.  408; 
Seaton  «.  Henson,  2  Show.  29;  Nichols  u. 
Haywood,  Dyer,  59  a;  Argol  v.  Cheney, 
Palm.  402. 

(2 1  Touch.  TO;  Tomson  v.  Ward,  1  N.  H. 
9;  see  Goucber  v.  Martin,  9  Watts,  111; 
Halcombe  v.  Ray,  1  Ired.  340 ;  Adams  v. 
Buford,  6  Dana,  408;  Crumpa.  Black,  6  Ired. 
Equ.  323. 


(3)  Morse  v.  Child,  6  N.  H.  521  ;  Leech  v. 
Leech,  2  Cha.  R.  52.  See  Shackleford  v. 
Smith,  5  Dana,  234 ;  Schutt  v.  Large,  6 
Barb.  373;  Connelly   v.    Doe,  8  Blackf."  320. 

(4)  Bolton  V.  Carlisle,  2  H.  Black.  259. 
(.5)  Co.  Lit.  36  b,  n.  1. 

(6)  lb. 

{1)  Holbrook  v.  Tirrell,  9  Pick.  105, 


(a)  Another  authority  says,  that  where  a  tiling  may  pass  without  deed,  as  in  case  of  feoff- 
ment, or  lease;  a  rasure  does  not  destroy  the  estate.  But  an  interlineation  by  the  lessee 
avoids  a  lease.     Co.  Lit.  35  b,  n.  7.     (See  sec.  56.) 

If  a  deed  is  made  in  consideration  of  a  bond  from  the  grantee,  which  is  subsequently  can- 
celled by  her,  being  a  married  woman  ;  this  does  not  revest  the  title  in  the  grantor  or  deleat 
the  husband's  estate.     Murphy  v.  Herbert,  16  Penns.  50. 

Trespass  gu  claus.  The  plaintiff  offered  in  evidence  an  ofSco  copy  of  the  levy  of  an 
execution  upon  the  premises  in  question.  The  defendant  thereupon  produced  the  original 
levy,  as  returned  on  the  execution,  in  v/hich  were  material  alterations  and  interlineations 
affecting  the  boundaries  of  the  land  set  off;  and  objected  to  tlie  admission  of  the  copy  in 
evidence,  until  such  alterations  should  be  explained.  Held,  the  copy  was  admissible,  and 
the  burden  of  explaining  the  alterations  was  not  on  the  plaintiff.  Wilbur  v.  Wilbur  13 
Met.  405.  ' 
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ance  to  one  having  notice  of  the  first,  the  title  of  the  former  grstntee 
shall  prevail.  On  the  other  hand,  where  a  deed  is  redelivered  to 
the  grantor  to  be  cancelled,  and  the  grantee  fraudulently  procures  and 
records  it,  he  may  pass  a  title  to  an  ignorant  purchaser.(l) 

68.  Two  deeds  were  made  by  A  to  B,  at  or  near  the  same  time,  for 
the  same  consideration  and  purpose,  of  the  same  tenor,  but  of  different 
dates,  but  not  recorded.  B  gives  up  the  last  deed  to  be  cancelled. 
The  first  is  not  valid  without  a  new  delivery.  But,  if  A  takes  away 
and  destroys  one  deed,  without  B's  consent,  the  other  is  good. (2) 

6^.  Where  a  deed  is  cancelled,  and  redelivered  to  the  grantor,  with- 
out registry,  the  land  may  still  be  attached  or  conveyed,  as  the  property 
of  the  grantee.  But  if  the  grantor,  in  such  case,  reconvey  to  one  igno- 
rant of  the  former  deed,  or  with  the  consent  of  the  first  grantee,  and 
without  fraud,  the  second  deed  shall  prevail. (3) 

70.  A  father  made  a  deed  to  his  son,  and  delivered  it  to  a  third 
person,  to  be  kept  till  called  for.  He  afterwards  reclaimed  and  can- 
celled the  deed.  Held,  no  title  vested  in  the  son,  though  he  occupied 
with  the  father.(4) 

71.  Where  blanks  were  left  in  a  deed,  which  were  afterwards  filled 
up,  and  the  deed  delivered  by  an  agentf  it  was  held  good. (5) 

72.  It  is  not  necessary  that  attesting  witnesses  state,  that  blanks  in  a 
deed  were  filled  at  the  time  of  executing  it.(6) 

73.  Where  a  deed  is  cancelled  for  a  particular  purpose,  which  fails,  it 
will  not  be  thereby  avoided.  Thus,  where  a  tenant  for  life,  having 
leased  under  a  power,  took  a  surrAider  of  the  lease,  and  gave  a  new 
one,  which  was  void  ;  held,  the  lessee  might  set  up  the  first  lease  against 
the  remainder-man,  after  the  death  of  the  tenant  for  life.(7) 

74.  Delivery  of  a  deed  to  the  grantor,  in  order  that  he  may  acknow- 
>  ledge  it,  is  no  surrender  of  the  grantee's  title.(8) 

75.  Any  addition  or  alteration  in  a  deed,  as  adding  or  erasing  the 
name  of  an  obligor,  if  made  with  the  consent  of  all  parties,  does  not 
avoid  the  deed. (9) 

76.  But  it  has  ^een  held,  in  Connecticut,  that  any  material  alteration 
in  a  deed,  after  execution  and  acknowledgment,  though  made  by  con- 
sent, is  void,  unless  there  is  a  new  attestation  by  two  witnesses.(lO) 

77.  Where  a  deed  was  given,  and  a  bond  back,  for  the  price  of  the 
land,  a  redelivery  of  the  former,  and  cancellation  of  the  latter,  were 
held  to  revest  the  title  as  between  the  parties.  And  in  such  case,  if  the 
grantee  marries  the  grantor,  and  thereby  gets  possession  of  the  land 
and  the  deed,  this  does  not  restore  his  estate.(ll) 

78.  Although  the  cancelling  of  a  deed  does  not  revest  the  title  in 
the  grantor,  yet,  if  the  grantee,  voluntarily,  and  under  no  mistake,  con- 
sent to  the  destruction  of  the  deed,  with  a  view  to  revest  the  title,  he 


(1)  Davi.s  V.  Spooner,  3  Pick.  284 ;  Dana 
V.  Newhall,  13,  498. 

(2)  Corliss  V.  Corliss,  8  Verm   373. 

(3)  Marshall  v.  Fisk,  6  Mass.  24 ;  Hatch  v. 
Hatch,  9,  307  ;  Coram,  v.  Dudley,  10  Mass. 
■103. 

(4)  Maynard  v.  Maynard,  10  Mass.  456. 

(5)  Texiraw.  Evans.  1  Anst.  229.  (But  see 
Eevett  V.  Brown,  5  Bing.  7.) 


(6)  England  v.  Roper,  1  Star.  R.  304. 

(7)  Koe  V.  Archbishop,  &o.,  6  B.  86 

(8)  Rootes  V.  Holliday.  6  Munf.  251 ;  Cntts 
V.  U.  S.,  1  Gall.  69;  6  Mass  24;  Conway  «. 
Deerfleld,  11,  332.  9,  311 ;  Dana  v.  N«whall, 
13,  498;   Davis  v.  Spooner,  3  Pick.  284. 

(9)  Speake  v.  U,  S.,  9  Craneh.  28. 

(10)  Coit  V.  Stark weatlier.  8  Conn.  289. 

(11)  Wiley  V.  Christ,  4  Watts,  496. 
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Avill  not  be  allowed  to  avail  himself  of  such  deed  by  offering  parol 
proof  of  its  contents ;  and  thus,  in  effect,  he  will  lose  his  estate.(l) 

79.  It  is  not  unusual  for  statutes  to  provide,  that  written  instruments, 
made  not  conformably  to  their  requirements,  shall  be  void.  The  term 
void,  however,  has  sometimes  received  a  qualified  construction,  by  refer- 
ence to  the  object  of  the  statute.  Thus,  where  an  act  provides,  that  cer- 
tain deeds,  not  made  according  to  the  terms  therein  prescribed,  shall  be 
"  utterly  void,  and  of  none  effect,  to  all  intents,  constructions  and  pur- 
poses ;"  still,  if  the  plain  object  of  this  prohibition  is  to  protect  third 
persons,  the  deed  shall  be  void  only  against  such  third  persons,  and 
good  against  the  grantor.  So  held  in  the  case  of  leases  hy  ecclesiastics  in 
England.(2) 

80.  A  grantor  cannot  avoid  his  deed,  because  it  was  made  on 
Sunday.(3)         *  ' 

81.  In  Massachusetts,  a  statute  prohibited  the  doing  any  manner  of 
labor,  business  or  work,  between  the  midnight  preceding  and  the  sun- 
setting  of  the  Lord's  day,  and  declared  void  the  execution  of  any  civil 
process,  from  midnight  preceding  to  midnight  following  that  day. 
Held,  this  act  did  not  avoid,  as  against  creditors,  a  deed  executed,  ac- 
knowledged and  recorded  after  sunset  on  Sunday  evening.(4) 


CHAPTER    LXXXIX. 


FRAUDULENT  CONVEYANCES,  AND  EEGISTRT. 


1.  Deeds  wholly  or  partially  void. 

2.  English  and  American  statutes. 

9.  In  affirmance  of  the  common  law. 
10.  P]7idences  of  fraud. 
13.  Subsequent  purchaser — notice. 

16.  Indebtedness,  whether  conclusive  proof 

of  fraud. 

17.  Whether  the  property  must  be  subject 

to  execution. 
19.  Bona  fide  subsequent  purchaser. 
21.  Conveyance  to  or  for  wife  or  children. 
28.  Trusts. 


34.  Amount  of  debts — subsequent    credi- 
tors. 
37.  Who  is  a  creditor. 

40.  Fraud,  how  proved. 

41.  Fraudulent  deed,  good  between  the  par- 

ties. 

42.  But  void  for  the  whole,  if  void  in  part. 

43.  Acknowledgment    and    registration   of 

deeds,  in  the  Northern  States. 
95.  In  the  Middle  States. 
151.  In  the  Southern  States. 
204.  In  the  "Western  States. 


1.  In  the  last  chapter,  we  considered  the  grounds  upon  which  a  deed 
is  void  or  voidable.  The  reasons  there  referred  to,  for  avoiding  a  deed, 
operate  between  the  parties  themselves,  and  render  the  instrument  of  no 
effect  for  all  purposes  lohatever.  It  remains  to  speak  of  deeds  which, 
though  good  between  the  parties,  are  void  as  to  third  persons,  acquiring 
an  interest  in  the  land.(a)     Under  this  head  are  to  be  classed  Jrauduleni 


(1)  Farrar  v.  Parrar,  4  N.  li.  191. 

(2)  Co.  Lit.  45  a. 


(3)  Swisher  v.  Williams,  Wright,  754. 

(4)  Tracy  i;.  Jenks,  15  Pick.  465.    , 


(a)  See  Lowry  v.  Orr,  1  Gilm.  70.  0*  the  other  hand,  a  deed  may  be  void  or  voidable 
between  the  parties,  and  valid  as  against  third  persons ;  as  in  most  cases  referred  to  in  the 
last  chapter.     The  following  case  illustrates  the  same  principle. 

Trespass  for  cutting  timber  on  the  plaintiff's  land.    Defence,  a  power  of  attorney  from  his 
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conveyances,  that  is,  conveyances  injurious  to  creditors  of  the  grantor; 
and  conveyances  not  acknowledged  or  proved,  and  recorded,  according  to 
law. 

2.  By  Statute  13  Eliz.  c.  5,seo.  2,  all  conveyances  of  real  estate,or  of 
any  profit  or  charge  arising  therefrom,  notwithstanding  any  feigned 
consideration,  use,  &c.,  are  made  void  only  against  creditors,  whose  ac- 
tions are  thereby  hindered  or  defrauded.  By  Statute  27  Eliz.  c.  4,  (30 
Eliz.  c.  18,)  conveyances  made  with  intent  to  defraud  subsequent  pur- 
chasers of  the  same  land,  &c.,  from  the  grantor,  are  made  void  only 
as  against  such  subsequent  purchasers.(a) 

3.  These  acts  are  substantially  re-enacted  in  Illinois,  Virginia,  Ver- 
mont, and  probably  some  other  States.(l)(6) 

4.  In  North  Carolina,  fraudulent  conveyances,  judgments  and  execu- 
tions are  void  as  against  the  party  defrauded,  whether  a  creditor  or  pur- 
chaser. The  parties  to  a  fraud  are  liable  to  a  forfeiture  of  the  value 
of  the  land,  whether  they  undertake  to  enforce  the  transaction  at  law, 
or  transfer  the  land  to  some  third  person.  A  hona  fide  purchaser  for 
consideration  is  protected.(2)(c) 

5.  In  Indiana,(3)  any  party  to  a  fraudulent  conveyance  is  subjected 
to  a  fine  and  to  double  damages ;  but  his  answer  in  a  Chancery  suit 
shall  be  no  evidence  against  him  in  a  subsequent  prosecution. 

6.  In  Ohio  and  Maine,  such  conveyance  is  made  a  crime.  So,  a  con- 
veyance with  intent  to  defraud,  by  one  without  a  title.  In  the  latter 
State,  lands  fraudHently  conveyed  by  one  deceased  are  made  subject  to 
debts.(4) 

7.  In  Missouri,  fraudulent  conveyances  are  made  void ;  but  not,  if 
recorded,  against  a  second  purchaser,  or  where  the  second  purchaser  had 
notice,  unless  the  first  was  privy  to  the  fraud;  nor  against  a  hona  fide 
purchaser  from  the  first  grantee. (5) 

8.  In  New  York,  a  conveyance,  made  with  the  intent  to  defraud 
prior  or  subsequent  purchasers  for  valuable  consideration,  is  void, 


(1)  IHin.  Key.  1.  313  ;  1  Tir.  Rev.  C.  15  ; 
Code  507  ;  Verm.  Rev.  St.  315. 

(2)  1  N.  C.  Rev.  St.  287,  8,  90. 


(3)  Ind.  Rev.  L.  189. 

(4)  Walk.  350;  Me.  Rev.  St.  691,  473. 
t5)  Misao.  St.  283,  4. 


grantor,  and  that,  at  the  time  of  conveyance  the  grantor  was  non  compos,  and  the  deed  frau- 
dulent. Held,  evidence  of  these  facta  was  not  admissible.  "Watherhouse  v.  Maxwell,  Law 
Rep.  July,  1841,.p.  120. 

(a)  A  late  English  act,  (3  &  4  "Wm.  IV,  c.  27,  sec.  26,)  provides,  that  property  shall  not  be 
reclaimed,  on  the  ground  of  a  fraudulent  transfer,  from  a  hona  fide  purchaser,  for  considera- 
tion, not  aiding  nor  having  notice  of  the  fraud.     See  Jones  v.  Powles,  3  My.  &  K.  581. 

(b)  By  a  statute  in  Massachusetts — 1844,  289 — whenever  any  debtor  purchases,  or  directly 
or  indirectly  pays  the  priqe  of,  real  estate,  and,  to  defraud  his  creditors,  either  the  title  is  re- 
tained by  the  vendor,  or  conveyed  to  some  other  person,  the  property  is  liable  to  legal  pro- 
cess as  the  debtor's.  If  attached,  to  make  the  attachment  valid  against  a  subsequent  attach- 
ment or  purchase,  the  officer  must  briefly  describe  the  property  in  his  return,  and  the  name 
of  the  nominal  owner;  and  if  the  latter  is  in  possession,  an  action  must  be  brought  by  the 
creditor  for  the  land  within  a  year  after  return  of  the  execution.  In  New  Hampshire,  there 
is  a  statute  against  fraudulent  conveyances.     Rev.  St.  438. 

(c)  In  this  State,  where  both  the  vendor  and  vendee  of  certain  slaves,  supposed  that  the 
former  liad  only  «.  life  interest  therein,  when  in  fact  he  had  the  absolute  title,  worth  ten 
times  as  much  as  a  life  estate ;  held,  parol  evidence  was  admissible  of  the  mistake,  and  the 
conveyance  was  not  void  against  creditors.  Rnny^n  v.  Leary,  4  Dev.  &  B.  231.  A  second 
purchaser  cannot  avoid  the  former  fraudulent  conveyance,  unless  he  purchased  hona  fide  and 
for  a  fair  price,  and  this  is  said  to  be  a  question  of  law,  not  of  intent.  Pulleawider  v.  Ro- 
berts, lb.  278. 
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■unless  they  had  actual  or  legal  notice  of  the  fraud  at  the  time  of  pur- 
chase ;  and  even  then,  if  the  first  grantee  or  party  to  be  benefitted  was 
privy  to  the  fraud,  A  conveyance,  reserving  a  power  of  revocation  or 
alteration,  is  void  against  subsequent  purchasers.  It  is  declared  a  mis- 
demeanor, to  be  party  or  privy  to  a  fraudulent  conveyance.  But  mere 
want  of  consideration  does  not  render  a  deed  fraudulent.(l) 

9.  It  has  been  held  that  the  statutes  against  fraudulent  conveyances 
are  in  affirmance  of  the  common  law,  so  far  as  they  relate  to  convey- 
ances made  with  a  fraudulent  intent.(2) 

10.  In  an  early  and  leadipg  case  upon  this  subject,(3)  three  circum^ 
stances  were  enumerated  as  badges  of  fraud,  1.  Tli.at  the  gift  was 
general,  including  the  grantor's  whole  property,-  even  his  apparel.  2. 
Continued  possession(a)  of,  and  dealing  with,  the  property  by  the  gran- 
tor.    3.  A  trust  between  the  parties.(4:)(6) 

11.  Merely  preferring  one  set  of  creditors  to  another,  does  not  con- 
stitute a  conveyance  fraudulent.(5) 

12.  But  it  is  said,  fraud  generally  consists  in  an  intention  to  secure 
some  interest  or  future  right  to  the  grantor,  or  an  unjust  preference 
of  one  creditor,  in  violation  of  the  bankrupt  law.(6) 

13.  It  has  been  held  in  England,  that  a  subsequent  purchaser  shall 
hold  against  a  voluntary  deed,  though  he  had  notice  of  such  deed. 
But  this  is  said  to  be  a  severe  construction  of  the  act,  and  has  been 
questioned.  In  New  York  it  has  been  held,  that  a  purchaser,  with  im- 
plied notice,  shall  hold  the  land  ;  but  that  the  former  deed  may  be  ren- 
dered valid  by  some  act  intervening  between  the  two.(c)  In  the  United 
States  Court,  a  subsequent  conveyance  is  held  to  be  presumptive,  but 
not  conclusive  evidence  of  a  fraudulent  intent  in  the  former  one.  The 
late  English  doctrine  above  referred  to  is  not  adopted.  The  prevailing 
American  rule  would  seem  to  be,  that  voluntary  bona  fide  deeds  are 
valid  against  subsequent  purchasers.(7)  In  Pennsylvania,  a  subsequent 
purchaser,  with  notice,  cannot  hold  the  land.(8)(cZ) 


(1)  2  N.  T.  Rev.  St.  134,  137,  690. 

(2)  Sands  t).  Codwise,  4  John.  536  ;  4  Kent, 
462  :  Hamilton  v.  Russell,  1  Granch,  316 ; 
Co.  Lit.  76  a,  290  b. 

(3)  Twine's  case,  8  Rep.  80. 

(4)  1  Roll's  Rep.  3  ;  Bank,  &c.  v.  Hous- 
man,  6  Paige,  526;  2  Cow.  431,  3,  166;  6 
Watts,  151;  6  N.  H.  67;  4,  309. 

(5)Bstwick:  v.  Caillaud,  5  T.  R.  420;  5 
Cow.  547. 


(6)  Northampton,  &o.  v.  Whiting,  12  Mass. 
110. 

(7)  Buckle  V.  Mitchell,  18  Tes.  110;  Pul- 
vertoft  V.  Pulvertoft,  lb.  88-9;  Hudnal  r. 
Wilder,  4  MoCord,  294;  Doe  v.  Manning,  9 
B.  59 ;  4  Kent,  462 ;  Sterry  v.  Arden,  1 
John.  Cha.  261;  Cathcjirtv.  Robinson,  5  Pet. 
264;  Jackson  v.  Town,  4  Cow.  603-4; 
Ricker  v.  Ham,  14  Mass.  139.  See  Den  t., 
Roberts,  4  Dot.  &  B.  278. 

(8)  Foster  v.  Walton,  5  Watts,  378. 


(a)  This  circumstance  is  chiefly,  though  not  wholly,  applicable  to  conveyances  of  chattels. 
More  especially,  where  registration  is  practised,  the  continued  possession  of  a  grantor  of 
land  is  of  little  importance. 

(6)  Held,  in  Massachusetts,  to  be  only  evidence  of  fraud,  open  to  explanation.  Oriental, 
Ac.  V.  Haskins,  3  Met.  332. 

(c)  So,  in  Massachusetts,  a  fraudulent  conveyance,  being  only  voidable,  may  be  made  good 
by  a  subsequent  abandonment  of  the  fraudulent  intent,  and  a  confirmation  of  the  deed,  bona 
fide,  for  good  and  adequate  consideration.    lb. 

id)  A  fraudulent  conveyance  being  good  against  the  grantor  and  his  heirs,  if  they  make  a 
subsequent  deed  to  one  having  actual  or  implied  notice  of  the  former  one,  the  second  pur- 
chaser, in  order  to  maintain  his  title,  must  prove  that  he  bought  for  a, valuable  consideration. 
Ciapp  V.  Tirrell,  20  Pick.  247.  .And,  to  prove  this  point,  the  usual  consideration  clause  is 
regarded  as  the  weakest  kind  of  prima  facie  evidence.    lb. 
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14.  Where  a  consideration  is  paid,  the  grantee  must  know  or  partici- 
pate in  the  fraudulent  design,  to  render  the  deed  void.  And  actual 
fraud  of  the  grantee  avoids  the  conveyance,  whether  the  sale  be  private 
or  judicial.     The  sale  is  null  and  void  to  all  purposes.(l) 

15.  But,  without  any  reference  to  the  intentions  of  the  grantor,  the 
part  taken  by  the  grantee,  and  his  acts,  may  be  held  fraudulent.(2) 

16.  It  has  been  held  in  New  York  and  New  Jersey,  that  where  a 
grantor  is  indebted,  his  deed  is  presumed  to  be  fraudulent,  whatever 
may  be  the  amount  of  his  debts  or  of  the  property  conveyed,  or  the 
circumstances  of  the  party.  But  in  New  York  a  late  case  decides,  that 
a  voluntary  deed  is  not  absolutely  void,  though  the  grantor  is  indebted 
to  a  small  amount,  except  under  certain  circumstances ;  and  that  the 
question  is  for  a  jury  to  settle. (a)  And  this  seems  to  be  now  the  pre- 
vailing American  doctrine.  Judge  Story  remarks,  that  the  rule  for- 
merly adopted  in  New  York  is  stridissimi  juris  ;  and  that  indebtedness 
alone  does  not  avoid  a  conveyance.  The  condition,  state  and  rank  of 
the  parties  are  to  be  regarded  ;  and  the  act  must  have  a  direct  tendency 
to  impair  the  rights  of  creditors.  Chancellor  Kent,  though  admitting 
this  to  be  now  the  law,  expresses  himself  strongly  in  favor  of  the  an- 
cient and  strict  rule.  This  rule  is  also  still  adhered  to  in  North  Oaro- 
lina.(3) 

17.  To  render  a  deed  fraudulent  as  to  creditors,  the  property  con- 
veyed must  be  such  as  is  liable  to  execution.  Bat  whether  this  rule 
is  adopted  in  Chancery,  which  has  the  power  of  reaching  property  not 
subject  to  legal  process,  seems  a  doubtful  point.(4) 

18.  A  conveyance  by  husbaad  and  wife  of  her  land,  though  without 
consideration,  if  it  does  not  under  the  circumstances  affect  any  interest 
of  the  husband,  which  would  be  liable  to  his  creditors,  is  not  fraudu- 
lent.(5) 

19.  It  is  the  settled  American  doctrine,  that  a,,  bona  fide  purchaser  for 
valuable  consideration,  either  from  a  fraudulent  grantor  or  grantee,  shall 
hold  the  land ;  and,  in  this  respect,  there  is  no  difference  between  deeds 


(1)  Bridge  v.  Eggleston,  14  Mass.  245  ;  12, 
456.  See  Goodwin  v.  Hubbard,  15,  210; 
Ricker  v.  Ham,  14,  137  ;  Sands  v.  Cod  wise, 
4  John.  536;  Ibid.  598;  Gilbert  v.  Hoffman, 
2  Watts,  66;  Edgall  v.  Lowell,  4  Verm.  405; 
Worseley  v.  Demattos,  1  Burr.  474-5  ;  Howe 
V.  "Ward,  4  Greenl.  195  ;  Ratclifif  v.  Trimble, 
Mon.  32. 

(2)  Jackson  v.  Mather,  7  Cow.  301. 

(3)  Reade  v.  Livingston,  3  John.  Gha.  481 ; 
Den  V.  De  Hart,  1  Halst.  450;  Seward  v. 
Jackson,  8,  406 ;  Jackson  v.  Peck,  4  Wend. 
300  ;  Brackett  v.  Waite,  4  Verm.  389. '  See 
also   Sexton   v.    Whealon,    3   Wheat.   229 ; 


Hiude  T.  Longworth,  11,  199;  Thomson  v. 
Dougherty,  12  S.  &  R.  448  ;  Parker  v.  Proc- 
tor, 9  Mass,  390  :  Meserve  v<  Dyer,  4  Greenl. 
52 ;  Hudnal  v.  Teasdall,  1  McCord,  227  ; 
Bank,  &o.  v.  Housman,  6  Paige,  526 ;  Van 
Wyck  V.  Seward,  lb.  62;  1  Story's  Eq. 
343-60:  4  Kent,  442,  n. ;  O'Daniel  v.'Craw- 
ford,  4  bev.  197. 

(4)  Legro  v.  Lord,  1  Palrf.  161  ;  1  Story's 
Eq.  361;  Atherly,  220;  4  John.  Cha.  450; 
5,  280;  20  John.  554;  1  Hopk.  59;  Otleyv. 
Lines,  7  Price,  274.     See  5  Cow.  67. 

(5)  Hubbard  v.  Rewick,  1  Pairf.  140. 


(a)  In  several  cases  in  New  Tork,  verdicts  have  been  set  aside  as  agaiTiat  evidence.  Jack- 
son V.  Mather,  7  Cow.  301 ;  Jackson  v.  Parker,  9,  73.  In  Massachusetts,  the  court  will  not 
adjudge  a  conveyance  .fraudulent,  upon  a  statement  of  the  facts  relied  on  for  this  purpose. 
The  question  is  for  a  jury.  Marden  v.  Babcock,  2  Met.  99 ;  ace.  Gann  v.  Butler,  18 
Pick.  248. 
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made  to  defraud  subsequent  creditors,  and  those  made  to  defraud  subse- 
quent purchasers.{l) 

20.  But,  where  a  fraudulent  grantee  mortgages  to  his  creditor  with- 
out notice  to  secure  an  existing  debt,  such  creditor  is  postponed  to  a 
creditor  of  the  grantor,  claiming  under  a  judgment  prior  to  the  mort- 
gage, though  subsequent  to  the  iirst  deed.(2)(a) 

21.  A  voluntary  settlement  upon  a  wife  is  void  as  to  creditors.  But 
not  a  settlement  for  which  the  husband  receives  an  equivalent  from  her 
property.  Her  release  of  dower  is  a  sufficient  equivalent,  It  is  not 
the  release  of  a  mere  possibilii.y,  but  of  a  contingent  interest.  So,  where 
a  wife  renounces  her  jointure,  this  makes  her  a  bona  fide  purchaser  from 
the  husband  of  other  land;  although  a  jointure,  as  well  as  dower,  is  a 
contingent  interest.(3)(6) 

22.  A  husband  mortgaged  his  land,  and  the  wife  released  her  dower 
therein,  and  in  consideration  thereof  the  husband  conveyed  to  her  the 
equity  of  redemption.  He  afterwards  made  another  mortgage  of  the 
land.  Held,  this  mortgage  should  prevail  over  her  title.(-l)  This  case, 
however,  has  been  questioned. (5) 

23.  The  fact,  that  a  wife  releases  only  a  life  interest,  while  she  takes 
from  the  husband  an  estate  in  fee,  does  not  avoid  the  transaction^  It 
is  in  effect  the  same  as  a  conveyance  to  her,  with  a  further  settlement 
upon  children.  The  comparative  value  is  a  proper  point  for  consider- 
ation.(6) 

24.  In  South  Carolina,  it  is  held  that  a  voluntary  deed  in  favor  of  a 
wife,  &C.,  is  valid  against  subsequent  purchasers  with  notice,  but  void 
as  to  creditors  at  the  time,  if  the  husband  is  largely  indebted.  Whether 
a  deed  to  a  child  is  void  as  against  creditors  at  the  time,  depends  upon 
circumstances.  If  bona  fide,  it  is  good  against  subsequent  creditors, 
even  those  without  notice.  Possession  by  the  grantor,  if  the  child  live 
with  him,  is  no  badge  of  fraud.     A  small  amount  of  debt  does  not  avoid 


-  (1)  Anderson  v.  Roberts,  18  John.  515  ; 
Bean  v.  Smith,  2  JIas.  252  ;  Bridge  v.  Eg- 
gleston,  14  Mass.  245  ;  Martin  v.  Cowles,  1 
Dev.  &  Bad.  29;  Somes  v.  Brewer,  2  Pick. 
184;  Thompson  v.  McLean,  1  Ashm.  129; 
Tiolett  V.  Violett,  2  Dana,  324;  Hood  v. 
Fahnestoolc,  8  Watts,  489;  Parkman  v. 
"Welch,  18  Pick.  231;  Buffalow  v.  Buffalow, 
2Dev.  &B.  241. 

(2)  Manhattan,  &c.  v.  Evertson,6  Paige,  457. 

(3)  2  Kent,  139,  145  ;  Bullardi;.  Briggs,  T 


Pick.  538-9;  Scot  v.  Bell,  2  Lev.  70;  lb. 
146.  See  Jones  v.  Croucher,  1  Sim.  &  St. 
315  ;  Toulmin  v.  Buchanan,  1  Stew.  67  ; 
Neufville  v.  Thomson,  3  Edw.  92  ;  Wickes  p. 
Clark,  8  Paige.  IGl;  Smiths.  Green,  3  Humph. 
118  ;   Hill  V.  West,  8  Ohio,  222. 

(4)  Dolin  V.  Coltman,  1  Tern.  294. 

(5)  Atherley,  162.     (See  Ward  v.  Shallet, 
2  Ves.  16.) 

(6)  BuUard  v.  Briggs,  7  Pick.  541. 


(a)  An  assignee  for  benefit  of  creditors  has  not  the  rights  of  a  subsequent  purchaser,  in 
defeating  a  prior  frandulent  conveyance.  He  stands  in  no  better  situation  than  the  assignor 
himself.  Holland  v.  Gruft,  20  Pick.  321.  But  one  claiming  under  a  sale  made  by  authority 
of  law  starids,  in  relation  to  a  prior  voluntary  conveyance,  like  a  second  purchaser  from  the 
debtor  himself  Thus,  where  A,  one  of  several  heirs,  made  a  voluntary  deed,  the  others 
prayed-  for  partition,  a  sale  was  thereupon  decreed,  and  a  conveyance  made  by  a  master; 
held,  the  master  was  to  be  regarded  as  an  agent  of  A,  and  the  former  conveyance  was  de- 
feated.     Latta  V.  Morrison,  1  Ired.  149. 

(6)  In  North  Carolina,  a  post-nuptial  settlement,  exceeding  in  value  the  provision  made 
by  marriage  articles,  is  void  against  creditors,  and  cannot  be  sustained  by  an  ante-nuptial 
parol  agreement.  Saunders  v.  FerriU,  1  Ired.  97.  But,  in  Massachusetts,  an  assignment 
by  a  husband,  of  his  wife's  distributive  share  of  her  father's  estate,  in  the  hands  of  her  guar- 
dian, in  trust  for  her  separate  use  for  life,  and  then  for  that  of  her  children,  is  not  fraudulent 
as  to  his  creditors.    Gassett  v.  Grout,  4  Met.  486. 
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the  deed.     A  deed  is  good  against  subsequent  creditors  with  notice, 
though  the  grantor  keep  possession.(l) 

25.  A  conveyance,  made  in  consideration  of  the  grantee's  support- 
ing the  family  of  the  grantor,  is  void  as  to  creditors.(2)(a) 

26.  Conveyance  by  a  father  to  his  son,  the  son  agreeing  to  support 
the  father  for  life.  The  son  died  insolvent,  having  previously  mort- 
gaged the  land  to  the  father  for  fulfilment  of  this  promise.  Held 
good,  against  creditors  of  the  son. (3) 

27.  A,  a  female,  in  contemplation  of  a  marriage  with  B,  conveyed  to 
him  her  land,  for  no  other  consideration.  The  parties  were  in  form 
married,  but  the  marriage  was  void,  B  having  a  wife  living  at  the  time. 
B  reconveyed  the  land  to  A  without  consideration.  Held,  such  recon- 
veyance was  valid  against  the  creditors  of  B.(4) 

28.  Where  land  is  conveyed,  subject  to  a  parol  trust,  and  the  trustee 
makes  a  conveyance  to  prevent  the  land  from  being  taken  by  his  cred- 
itors ;  parol  evidence  is  not  admissible,  that  such  conveyance  was 
made  in  execution  of  the  trust.(5) 

29.  But,  where  one  conveys  in  trust  for  his  wife,  without  any  writ- 
ten declaration  of  trust,  and  his  creditors  levy  upon  the  land;  the 
trust,  and  also  a  valuable  consideration  therefor,  may  be  shown  hj 
parol  evidence. (6)(6) 

SO.  If  A  bargain  for  land  with  B  and  pay  the  price  agreed ;  and  at  A's 
request,  but  with  no  fraudulent  intent,  the  deed  is  made  to  0,  C's  title 
is  good.  So,  if  it  was  intended  that  C  should  hold  in  trust  for  A,  but 
no  writing  was  made  to  that  effect,  still  a  creditor  of  B  cannot  impeach 


(1)  Hudnal  J).  Wilder,  4  M'Cord,  294  ;  How- 
ard V.  Williams,  1  Bai.  515,  585,  n. ;  M'l<;ivvee 
V.  Sutton,  2  Bai.  128;  Madden  j).  Day,  1  Bai. 
587;  Condery  v.  Zealey,  2,  205;  Van  Wyok 
V.  Seward,  6  Paige,  62  ;  Hijide  v.  Longworth, 
11  Wheat.  213;  Cliambers  V.  Spencer,  5 
Watts,  404 ;  Waterbury  v.  Sturtevant,  18 
Wend.  353;  Kimball  o.  Fenner,  12  W.  H. 
243. 


(2)  Jackson  v.  Parker,  9  Cow.  TS. 

(3)  Tyler  V.  Carlton,  1  Greenl.  115.  See 
Usiier  V.  Hazeltine,  5,  411 ;  Hinde  «.  Vattier, 
1  M'L.  116  ;  Doe  v.  Close,  lb.  282. 

(4)  Forbusli  v.  Willard,  10  Pick.  42.  See 
Williams  v  Thompson,  13  lb.  298. 

(5)  Smith  V.  Lane,  3  Pick.  205. 
(6;  Bullard  v.  Briggs,  1  Pick.  533. 


(a)  jBy  indenture  between  A,  and  B,  his  son.  A,  for  pecuniary  consideration,  conveyed  his 
farm  to  B  with  warranty,  B  covenanting  to  support  A  when  he  should  be  unable  to  support 
himself;  to  pay  certain  legacies,  and  that  his  several  undertakings  should  be  "  considered  as 
a  charsio  and  lien"  on  the  land,  and  "have  the  effect,  in  law,  to  charge  the  same  real  estate, 
as  a  mortgage  security."  A,  during  his  life  and  while  able  to  labor,  to  have  the  right  of 
oecupyihg  the  farm  as  before,  and  any  debts,  dne  from  him  at  his  death,  to  be  paid  by  B 
from  Ilia  personal  estate.  A  never  entered  as  upon  a  mortgage,  or  gave  any  notice  that  he 
held  fur  condition  broken.  Held,  as  the  deed  indicated  a  pecuniary  consideration,  and  im- 
posed some  burdens  upon  B.  fee  court  would  not  pronounce  it  fraudulent  per  s6  and  void; 
but  it  would  be  so,  if  A's  whole  estate  was  conveyed,  if  he  was  at  the  time  in  debt,  and  if 
the  deed  tended  to  defraud  and  defeat  or  hinder  creditors.  Gunn  v.  Butler,  18  Pick.  248. 
Held,  tl;e  contract,  if  valid,  gave  no  title  to  A,  which  could  be  reached  by  his  creditors.  lb. 
A  father  conveyed  liis  life  estate  in  certain  land  to  his  son,  on  condition,  that,  whereas 
the  son  had  agreed  to  support  him  during  his  life,  and  the  father  wished  to  keep  possession 
in  order  to  secure  such  support,  the  deed  should  be  void  if  the  son  should  fail  to  furnish  it, 
or  disturb  the  father  in  his  peaceable  possession.  Held,  such  deed  was  notper  se  fraudulent 
against  creditors,  but  might  be  explained  ;  and  that  the  provision,  relating  to  the  father's 
support  and  his  remaining  in  possession,  was  a  condition,  and  not  a  reservation,  which  de- 
feated the  grant.     Slater  v.  Dudley,  18  Pick.  373. 

(b)  Husband  and  wife  conveyed  to  trustees,  in  trust  to  reconvey  to  them.  Such  recon- 
veyance was  afterwards  maile,  upon  the  expressed  consideration  of  a  desire  to  provide  for 
the  husjpand,  and  the  sum  of  one  dollar.  Held  valid,  no  fraud  or  influence  being  proved. 
Lewis  V.  Baldwin,  11  Ohio,  352. 
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Cs  title,  because  the  trust  may  be  validly  declared  afterwards ;  or  A 
may  confide  in  O's  verbal  promise,  and  the  question  is  merely  between 
them.  In  such  case,  the  question  of  fraud  is  for  the  jury ;  and,  in  settling 
it,  the  amount  of  the  consideration  is  a  material  fact.(l) 

31.  It  has  been  held  in  Maine,  that  where  a  father  conveys  to  his 
son  his  right  of  redeeming  an  equity  sold  on  execution,  without  con- 
sideration, for  his  own  benefit,  and  furnishes  the  money  to  redeem  with ; 

.the  creditors  of  the  father  may  take  such  equity  after  it  is  redeemed,  as 
it  revests  in  the  father.(2) 

32.  But  where  a  person,  having  conveyed  absolutely,  but  as  security 
for  a  debt,  upon  payment  of  the  debt  takes  a  reconveyance  in  the  name 
of  a  third  person,  for  his  own  benefit,  this  is  'good  against  his  credi- 
tors. (3)(a) 

33.  It  is  held  in  New  Hampshire,  that  an  absolute  conveyance,  made 
to  secure  a  debt,  with  the  understanding  that  upon  payment  thereof 
the  land  shall  be  reconveyed,  is  void  as  against  creditors.  But,  in 
Maine,  actual  fraud  must  be  proved.(4:) 

3i.  In  England  it  seems  to  be  held,  that  a  grajitor  must  owe  debts 
at  the  time  to  the  extent  of  insolvency,  in  order  to  avoid  the  deed  un- 
der St.  13  Eliz,  But,  in  Massachusetts,  in  order  to  avoid  a  deed  for 
want  of  consideration  or  a  secret  trust,  it  is  sufficient  to  prove  that  the 
grantor  was  deeply  in  debt.(5) 

35.  With  regard  to  subsequent  creditors,  a  voluntary  conveyance  is 
void  if  made  with  fraudulent  views.  In  England,  a  settlement  is  never 
declared  valid,  where  the  party  is  largely  indebted,  and  subsequent 
creditors  apply  for  relief  If  a  deed  is  set  aside  as  fraudulent,  subse- 
quent creditors  come  in.((i) 

36.  AV^here  a  creditor,  whose  demands  were  incurred  partly  before 
and  partly  since  the  conveyance,  joins  them  in  one  suit,  he  stands  as  a 
su  bsequen  t  ■  creditor  .(7) 

87.  In  Maine,  one  against  whom  a  trespass  has  been  committed  is 
not  a  creditor  before  judgment.  But,  in  Massachusetts,  Nt-w  York 
and  Connecticut,  one  holding  a  claim  for  unliquidated  damages,  for  a 
tort,  is  a  creditor,  in  whose  favor  a  deed  may  be  avoided. (A)  But,  it 
is  said,  an  unbroken  guarantee,  a  warranty  of  title  to  land,  &c.,  are  not 


(1)  Brflard  id.  Briggs,  "7  Pick.  %Z1-%. 

(2)  Legro  v.  Lord,  1  Fairf.  161. 

(3)  Reed  v.  "Woodman,  4  Greenl.  409. 

(4)  Smith  V.  Lowell,  6  N.  H.  €7  ;  Winkley 
«;.  Hill,  9,  31;  Roed  v.  Woodman,  4  Greenl. 
400. 

(5)  Shears  «.  Ragei-s,  3  Barn.  &  Adol.  362 ; 
Parkman  v.  Welch,  19  Pick.  231. 

(6)  Reade  «.  Livingston,  3  John.  Cha.  501 ; 
Damon  v.  Bryant,  2  Pick.  411;   Howe  v. 


Waird,  4  G-reenl.  195  ;  Sexton  v.  Wheaton,  8 
Wheat.  229;  Hinde  t).  Longworth,  11,  199; 
Ben-ton®.  Jones,  8  Conn.  186;  Richardson  s;. 
Smallwood,  1  Jao.  552  ;  Wadsworth  v.  Ha- 
vens, 3  Wend.  4H;  Smith  v.  Lowell,  6  N. 
H.  67  ;  Lewis  v.  Love,  2  B  Monr.  346  ;  Par- 
sons ®.  M'Knight,  8  N.  H.  35. 

(7)  Reed  -o.  Woodman,  4  G-reenl.  400  ;  5, 
471. 


(a)  A  purchases  lands  with  the  money  of  B,  and  takes  a  deed  in  hi©  own  name.,  to  protect 
them  from  Fs  creditors.  Held,  they  were  not  liable  to  be  seized  by  a  creditor  of  B.  Howe 
V.  Bishop,  -(Mass.)  Law  Report.  Jan.  1842,  p.  356. 

(6)  The  holsler  of  a  mortgage,  given  to  secure  a  negotiable  note,  not  being  in  possession, 
assigned  the  mortgage,  pending  an  action  of  slander  against  him,  for  .the  purpose  of  more 
■effectually  defeating  a  judgment  therein.  He  afterward.s  died  insolvent,  and  his  administra- 
tor, bona  fide,  and  for  valuable  consideration,  assigned  tlie  mortgage.  Held,  the  former  as- 
signment was  fraudulent  and  void,  .and  the  .second  .assignee  took  a  valid  title.  Clapp  v. 
ILeatherbee,  1.8  Pick.  13L 
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subsisting  cfeite,  which  fer  se  avoid  the  deed,  but  actual  fraud  must  be 
proved.(l) 

38.  Oae  joint  surety  is  a  creditor  of  another  at  the  time  of  executing 
the  obligation.(2) 

39.  Where  one  claims  under  a  deed,  he  need  only  prove  the  execu- 
tion, delivery  and  registration  thereof,  if  it  purport  to  be  for  valuable 
consideration,  thoiagh  the  same  evidence  shows  the  grantor  to  have 
been  in  failing  circumstances.  A  creditor,' claiming  the  land  xmder  legal 
process  against  the  grantor,  must  prove  want  of  consideration  and  legal 
fraud.(3) 

40.  To  prove  a  fraudulent  intent,  evidence  is  admissible  ©f  the  gran- 
tor's prior  acts  and  declarations  ;  but  it  will  have  no  effect,  unless  know- 
ledge on  the  part  of  the  grantee  is  also  proved. (4) 

41.  It  has  been  already  intimated,  (sec.  1,)  that  a  deed  fraudulent  as 
to  creditors  is  good  between  the  parties.  Thus,  the  grantor's  heirs  are 
bound  by  it.  So  a  vendee  cannot  resist  payment  of  a  note  given  for 
the  price  of  the  land,  on  the  gro>und  that  the  conveyance  vfas  fraudu- 
lent. So  a  wife,  joining  the  husband  in  a  fraudulent  conveyance,  loses 
her  dower,  though  the  deed  is  avoided  as  to  creditors.(5)(a) 

4:2.  A  deed  void  in  part  as  fraudulent  against  creditors,  is  void  for 
the  whole.  But  there  must  be  actual  fraud  ;  otherwise  a  grantee  will 
be  allowed  his  actual  charges  and  expenses.(6)(5) 

43.  Nearly  connected  with  fraudulent  conveyances,  is  the  subject  of  the 
achiowhdgment  and  Kgistratmi  of  deeds.  A  deed  not  legally,  recorded, 
like  a  fraudulent  deed,  is  in  general  good,  and  may  bs  used  ia  evidence, 
between  the  parties-;  and  is  void  only  as  to  creditors  and  subsequent 
purchasers,  deriving  title  from  the  same  grantor.(7)     Indeed  the  secrecy 


(1)  Meseme  v.  Byer,  4  G-reenl.  52 ;  Fox  v. 
Hills,  1  Conn.  295 ;  Jackson  v.  Myers,  ]  8 
John.  425 ;  Seward  v.  Jackson,  8  Cow.  406. 
See  Waterbury  v.  Sturtevant,  18  Wend.  353  ; 
18  Pick.  131;   8  N.  H.  35. 

(2)  Howe  ij.  "Ward,  4  areenl.  195. 

(3)  Poster  «.  Hall,  12  Pick.  89. 

(4)  Poster  n.  Hall,  12  Pick.  89 ;  Howe  ii. 
Reed,  3  Pairf;  515.  (But  see  Blake  v.  How- 
ard, 2  lb.  202.) 

(5.)  Pindley  v^  Cooper,  1  Blao.  283  ;  Man- 


hattan, &c.  V.  Bvertson,  6"  Paiige,  45^  ;  Kim- 
ball V.  Baton,  8  N.  H.  391. 

(6)  WaekJe  v.  Cairns,  5  Cow.  54T  ;  MoKee 
V.  Gilchrist,  3  "Watts,  230 ;  Gardiner,  &c.  v. 
Wbeaton,  8  Greenl.  3'73. 

(1).  Doe  V.  NaylOF,  2  Blaekf.  33 ;  Semple  «. 
Miles,  2  Seam.  316;  M'Connell  v.  Reed,  lb. 
374;  Odiorneu.  Mason,  9  N.  H.  24;  Hopping 
w.  Bupnham,  2  Greene,  391.  Soa  deed,  the  aa- 
knowleglgment  of  which  is  illegal ;  as  if  taken 
by  the  grantee  himself.  Beaman  v.  Whitney^ 
7  Shepl.  413. 


(a)  So,  to  an  action  of  trespass  forcu-tting  timber  on  the  plaintiff's  land,  it  is' no- defence; 
that  the  defendant  acted  under  a  power  of  attorney  from  the  plaintiff's  grantor,  who  was 
non  compos,  and  tliat  the  deed  was  fraudulent.  Waterhouse  v.  Maxwell,  S.  J.  0.  Maine, 
April  T.  -41;  Law  Rep.  July,  -41,  p.  120.  So  where,  to  a  suit  against  tlie  heirs  of  on& 
deceased,  they  plead  riens  per  descent,  it  is  no  answer  to- such  plea,  that  he  made  a  fraudu- 
lent conveyance.     Harrison  v.  Campbell,  6  Dana,  267. 

If  an  absolute  deed  is  given  in  satisfaction  of  a  mortgage,  and  avoided  by  creditors  aa 
fraudulent,  the  mortgage  is  hereby  revived.     Irish  v.  Clayes,  10  Verm.  81. 

A  title,  subsequently  acquired  by  afpaadulent  grantor,  enra'esto  th«  benelit  of  the  grantee 
by  virtue  of  the  warranty.  Du-nbar  v.  McPall,  9  Humph.  505»  See  Tremper  v.  Barton,  18. 
Ohio,  418. 

(6)  "Where  an  admin-istrator  procures  a  conveyance  by  his  intestate,  to  ba  set  aside  in 
equity,  as  fraudulent  against  creditors,  and  the  amount  of  debts  equals  that,  of  the  property 
conveyed,  the  grantee  cannot  deduct  and  retain  the  price  whicli  he  paid  therefor.  Holland 
V.  Cruft,  20  Pick.  321.  Nor  can  it  be  done  by  his  assignees  for  the  benefit  of  creditors.  lb. 
That  a  conveyance  without  consideration  may  ba  Dad.  as.  to  some  parties  only,,  see  Doe  v. 
Rolfe,  8  Ad.  &  BJ.  05,0. 
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attending  a  want  of  registration  is  itself  a  badge  of  fraud.     In  all  the 
States,  this  subject  is  regulated  by  express  statutes.(a) 

44.  In  Massachusetts,  a  deed  shall  be  acknowledged  by  the  grantors 
or  one  of  them,  or  by  the  attorney  who  executes  it,  before  a  justice  of 
the  peace  in  the  State,  or  any  justice,  magistrate  or  notary  public,(&)  in 
the  United  States  or  in  any  foreign  country,  or  before  any  commis- 
sione'r  appointed  therefor  by  tlie  governor,  or  any  minister  or  consul 
of  the  United  States  in  a  foreign  country.  If  a  grantor  die,  or  leave 
the  State,  without  acknowledgment,  a  subscribing  witness  may  prove 
the  deed  before  any  court  of  record  in  the  State.  If  all  the  witnesses 
are  dead  or  out  of  the  State,  the  handwriting  of  the  maker  or  of  any 
witness  may  be  proved.  If  a  grantor  refuses  to  acknowledge  his  deed, 
the  grantee,  or  one  claiming  under  him,  may  obtain  from  a  justice  in 
the  county  where  the  land  lies,  or  where  the  grantor  or  any  witness 
lives,  a  summons  to  the  grantor,  to  appear  and  hear  the  testimony  of 
the  subscribing  witnesses.  The  justice  shall  certify  the  proof  by  such 
witnesses,  and  the  presence  or  absence  of  the  grantor.  If  the  witnesses 
are  all  dead  or  out  of  the  State,  the  same  application  may  be  made  to  a 
court  of  record,  and  proof  of  the  handwriting  of  the  grantor  and  a  wit- 
ness shall  be  sufficient.  Before  or  during  such  application  to  a  court 
or  justice,  any  party  interested  may  file  a  copy  of  the  deed  in  the  reg- 
istry, which  for  thirty  days  shall  have  the  effect  of  registration.  If  at 
that  time  proceedings  are  pending  before  a  justice,  seven  days  more  are 
allowed  from  their  termination.  No  deed  shall  be  proved  before  a  court 
or  justice,  unless  it  has  one  witness.(c)  No  deed  shall  be  recorded,  un- 
less the  fact  of  acknowledgment  or  proof  is  certified  to  by  the  justice  or 
the  clerk  of  the  court.     Deeds  of^ewsmay  be  recorded  by  the  clerk 

(a)  As  to  the  anknowledgment  of  deeds  in  England,  more  especially  in  conveyances  by 
married  women,  see  Mary,  &c.,  1  Mann.  &  Gr.  881 ;  "Warburton  v.  Warburton,  3,  6^3  ;  Shaw, 
lb.  237  ;  Whitty,  lb.  201 ;  Webster  to  Carline,  4,  21 ;  Birch  &  Bell,  6  Scott,  185  ;  Shuffle- 
bottom,  lb.  898;3Mann,  7  Scott,  142  ;  Ann,  &c.,  8,  147  ;  "White,  3  Scott  N.  591;  Alice,  Ac, 
647.  The  affidavit  of  an  acknowledgment  in  Russia,  before  the  British  Consul,  is  sufficient, 
the  Russian  laws  not  authorising  an  oath  before  a  magistrate.  Davy  to  Mattwood,  2,  424. 
"Where  an  acknowledgment  took  place  in  a  remote  part  of  India,  before  certain  military  offi- 
cers, the  commissioners  named  being  absent;  held,  the  commission  should  be  amended  by 
inserting  the  names  of  such  officers.  Stubbs  v.  Oakley,  4  Mann  &  G.  609.  Acknowledg- 
ment is  not  necessary  to  the  validity  of  a  deed  as  against  the  grantor,  his  heirs  and  devisees, 
or  other  parties  having  notice.  Call  v.  Butrick,  4  Gush.  345.  Wark  v.  Willard,  13  N.  H. 
389.  Dole  v.  Thurlow,  12  Met.  151. 

But,  a  deed  not  acknowledged  is  not  notice,  though  recorded.  Strong  v.  Smith,  3  Mc- 
Lean, 362. 

An  unregistered  deed  does  not  confer  a  mere  equity.  It  is  a  legal  conveyance,  and  though 
it  cannot  be  given  in  evidence  and  therefore  is  not  a  perfect  legal  title,  it  operates  as  a  deed 
from  delivery,  and  cannot  be  redelivered  to  the  grantor.  Such  deed  may  be  set  up  in  equity 
"Walker  v.  Coltraine,  6  Ired.  Equ.  79. 

So,  a  deed,  though  not  recorded,  is  valid  against  a  mere  trespasser.  Strickland  v.  McCor- 
mick,  14  iMis.  166. 

The  registry  acts  are  remedial,  and  must  therefore  be  liberally  and  beneficially  construed. 
Fort  V.  Buroh,  6  Barb.  60. 

A  statute  may  make  good  the  defective  acknowledgment  of  deeds,  and  may  operate  as  a 
rule  of  evidence,  as  regards  the  execution  of  the  instrument.  Moore  v.  Nelson,  3  McLean, 
383.     Raverty  v.  Fridge,  3  McLean,  230. 

(Ji)  Where  the  aokno_wledgment  of  a  deed  is  taken  and  certified  by  a  notary  public,  his 
certificate  need  not  be  authenticated  by  his  notarial  seal.     Farnum  v.   Buffum,  4  Cush.  260. 

(c)  A  deed  not  being  acknowledged,  and  the  signer  and  one  of  the  witnesses  being  dead, 
the  other  testified  in  court,  that  he  had  no  distinct  recollection  of  the  matter,  or  of  his  own 
handwriting.  Held,  the  signature  of  the  grantor  might  be  proved  by  other  testimony,  and 
the  deed  admitted  to  record ;  and,  unless  there  was  fraud,  the  proceeding  could  not  after- 
wards be  collaterally  questioned.     Thomaa  v.  Le  Baron,  8  Met.  355. 
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of  the  town,  parish,  society  or  proprietors.  A  conveyance  of  any  free- 
hold estate,  or  a  lease  for  more  than  seven  years  from  the  making,  is 
void  against  all  but  the  grantor,  his  heirs  and  devisees,  and  parties 
having  notice, (a)  unless  the  deed  be  recorded.  The  recording  of  an  in- 
strument, which  creates  or  declares  a  trust,  is  actual  notice  of  its  exist- 
ence.(i)(i) 

45.  Acknowledgment  by  one  of  two  grantors  has  been  held  sufficient 
to  authorize  the  registration  of  a  deed  ;  (and  this  is  now  expressly  en- 
acted.) Thus  a  wife,  releasing  her  dower,  or  even  joining  in  a  convey- 
ance of  her  own  land,(c)  need  not  acknowledge  the  deed.  This  is 
upon  the  ground,  that  the  acknowledgment  of  one  grantor  justifies  the 
recording  of  the  deed  as  his;  and  this  gives  the  requisite  notoriety  to  the 
xuhole  instrument.  Nor  is  it  material,  whether  the  grantors  are  tenants 
in  common  or  owners  in  severalty. (2)    , 

46.  A  former  statute,  like  the  present,  required  acknowledgment 
before  a  justice  of  the  peace  or  magistrate^  outof  tlie  State.,  Held,  an 
American  consul  at  a  foreign  ^ort  was  a  'magistrate.{S) 

47.  A  deed  was  acknowledged  before  the  register,  and  handed  to 
him  to  be  recorded.  At  the  .same  instant,  a  creditor  of  the  grantor  at- 
tached the  land.  Held,  as  a  certificate  of  acknowledgment  was  neces- 
sary to  registration,  the  attachment  should  prevail. (4) 

48.  In  this  State  it  has  been  held,  (and  this  is  the  general  doctrine  on 
the  subject,)  that  registration  is  designed  as  a  substitute  for  livery  of 
seizin ;  and  that  if  the  notoriety,  intended  to  be  effected  by  both  of  these 
ceremonies,  is  otherwise  attained,  registration  is  un necessary. (c^)  Upon 
this  ground,  not  only  is  an  unrecorded  deed  good  against  the -grantor 
and  his  heirs,  but  also  against  a  second  purchaser  or  attaching  creditor, 
having  actual  or  presumptive  notice  of  the  former  conveyance  ;  for  such 


(1)  Mass.  Rev.  St  406-8 ;  St.  1844,  289. 

(2)  Pidge  V.  Tyler,  4  Mass.  541 ;  Oatliii  v. 
Ware,  9,  218;  Dudley  v.  Sumner,  5,  438; 
Shaw  V.  Poor,  6  Pick.  86. 


(3)  Soanlan  v.  Wright,  13  Pick.  523. 

(4)  Sigourney  w.  Larned,  10  Pick.  72. 


(a)  Held,  not  to  mean  positive  and  certain  knovi'ledge,  but  only  such  notice  as  is  usually 
the  ground  of  action  in  ordinary  affairs.     Curtis  v.  Mundy,  3  Met.  405. 

(6)  Registration  does  not  operate  as  constructive  notice,  unless  the  instrument  is  one  which 
the  law  requires  to  be  recorded,  nor  unless  the  formahties  are  observed,  which  are  prescribed 
as  preliminary  to  registration.  Thus,  th'e  recording  of  an  unacknowledged  deed  has  no  legal 
effect.  Blood  v.  Blood,  23  Pick.  80  ;  ace.  De  Witt  v.  Moulton,  5  Shepl,  418 ;  Dunn  v.  Gaines, 
1  McL.  520. 

(c)  This  is  carrying  the  point  to  a  very  great  length.    Sedgwick,  J.,  dissented. 

(d)  The  same  principle  applies,  in  England,  in  case  of  a  prior  judgment  not  docketed,  but 
of  which  the  subsequent  purchaser  has  notice.  Tunstall  v.  Trappes,  3  Sim.  286.  But  see 
Davis  V.  Strathmore,  16  Tes.  419.  Whether  an  unregistered  mortgage  has  preference  of  a 
subsequent  docketed  judgment,  see  4  Kent,  112 ;  Schmidt  v.  Hoyt,  1  Edw.  652  ;  Ledyard  v.  , 
Butler,  9  Paige,  132;  Ash  v.  Ash,  1  Bay,  304;  Jacques  v.  Weeks,  7  Watts,  261  ;  Davidson 
i--I^^3ian.  1  Badg.  &  Dev.  Equ.  470  ;  Ba,nk,  &c.  v.  Sturge's,  2  McLean,  341.  In  Nor.th  Caro- 
lina, where  a  deed  of  trust  is  made  to  A,  but  not  recorded,  and  B,  having  notice,  takes  an- 
other: tliis  is  no  fraud  on  the  part  of  B,  certainly  at  law,  or  as  against  parties  not  claiming 
under  A.  Burgin  v.  Burgin,  1  Jred.  433.  In  Kentucky,  an  unrecorded  deed  is  invalid  at  law 
against  creditors,  though  they  have  notice  of  it.  Edwards  v.  Brinker,  9  Dana,  69.  Where 
a  second  mortgagee,  having  no  notice  of  the  first  mortgage  when  he  takes  the  second,  me- 
morializes the  second  after  receiving  notice ;  he  will  have  priority,  if  the  memorial  of  the 
former  is  defective.  Essex  v.  Baugh,  1  T.  &  Coll.  Cha.  620.  If  two  deeds,  of  different  dates 
and  times  of  acknowledgment,  are  recorded  on  one  day,  parol  evidence  is  not  admissible  as  ■ 
to  priority  of  reception  by  the  register.  Nor  is  the  order  in  which  they  are  entered  any 
evidence.  But  the  first  deed  prevails  over  the  other,  unless  the  latter  be  proved  to  have 
been  first  recorded.     Hatch  v.  Haskins,  5  Shepl.  391. 
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purcbaser  or  creditor  is  himself  guilty  of  a  fraudulent  act.(«)  And  the 
same  rule  applies  to  a  purchaser  with  notice  from  such  fraudulent  gran- 
tee. A  second  purchaser  or  creditor,  however,  having  notice,  will  ac- 
quire a  good  title  against  the  first  purchaser,  after  waiting  a  reasonable 
time  for  the  first  purchaser  to  record  his  deed  ;  because  he  may  fairly 
presume  that  in  some  way  the  estate  has  been  restored  to  the  grantor. 
Seven  days  has  been  held  not  a  reasonable  time.  But,  where  there  is 
wo  noiice  of  the  first  deed,  this  is  postponed  to  an  attachment  or  subse- 
quent conveyance,  without  allowing  the  first  grantee  any  time  to  record 
his  deed, (6)  even  though  there  is  notice  of  an  intention  to  make  a  deed. 
"Where  there  are  two  conveyances,  the  one  fraudulent  and  void  as  to  the 
other,  and  the  fraudulent  one  is  first  recorded,  this  grantee  may  pass  a 
good  title  to  one  not  having  actual  notice  of  the  deed  which  is  not  fraud- 
ulent, though  registered  before  such  conveyance  by  the  fraudulent 
grantee.(c)  The  fraud  or  notice  of  a  second  purchaser  must  be  clearly 
proved.  But  his  having  read  the  former  deed  will  charge  him  with 
notice  of  all  its  contents.  Open,  peaceable  and  exclusive  possession,  by 
the  grantee,  is  not  conclusive  of  notice.  Thus,  where  one  owning  and 
occupying  part  of  a  lot,  which  was  not  divided  by  a  fence,  purchased  the 
rest,  chiefly  woodland,  and  then  repaired  the  fence  of  the  lot,  pas- 
tured cattle  upon  it,  and  sold  trees  from  the  part  purchased ;  this  was 
held  not  to  be  sufiicient  notice.  But  possession  is  notice,  though  there 
was  no  visible  change  thereof  at  the  making  of  the  deed,  unless  the 
second  purchaser  knew  that  the  first  was  in  possession  prior  to  the  deed, 
not  claiming  title.  In  case  of  a  deed  and  defeasance  back,  notice  to  a 
creditor,  &c.,  in  order  to  have  any  effect,  must  be  notice  of  such  facts  as 
constitute  the  transaction  a  mortgage.  The  grantor's  remaining  in  pos- 
session is  not  sufficient  notice  of  such  bond  to  creditors  of  the  gran- 
tee.(l)(t^) 


(1)  Dudley  v.  Sumner,  &  Mass.  438  ;  6,  487 ; 
"Wells  V.  Prince,  4,  68;  3,  5*73;  Norcross  v. 
"Widgery,  2,  506;  Parnsworth  v.  Childs,  4, 
,637;  6,  24;  Prescott  v.  Heard.  10,  60;  State, 
kc.v.  Bradish,  14,  296;  1  Pick.  164;  Brown 
V  President,  &c.,  11  Mass.  153  ;  Trull  v.  Bige- 
low,  16,  406;  il'lleolian  v.  Griffing,  3  Pick. 
149  ;  Gushing  v.  Hurd,  4,  253  ;  Newhall  v. 
Burt,  7,  157 ;  Newhall  v.  Pierce,  5,  450; 
Adams  v.  Cuddy,  13,  460 ;  Hewes  t.  Wiswell, 
8  Greenl.  94;  Brackettv.  Wail,  6  Verm.  411; 
Rogers  V.  Jones,  8  N.  H.  264;  Jaques  v. 
Weeks,  7  Watts,  261 ;  Hudson  v.  Warner,  2 


Harr.  &  G.  415  ;  Matthews  v.  Demerritt,  9 
Shepl.  312;  Forrest  v.  Warrington,  2  Des. 
254;  Roads  V.  Symraes,  1  Ham.  281;  New- 
man V.  Chapman,  2  Rand.  93:  Jackson  v.  Bur- 
gott,  10  John.  457 ;  Pike  v.  Armstead,  1  Badg. 
&  Dev.  Equ.  110;  Chiles  v.  Conley,  2  Dana, 
23 ;  U.  S.  V.  Canal,  &o,,  U.  S.  Oir.  Ct.  May, 
1844,  Maine  Law  Rep.  June,  1844,  p.  88; 
Griswold  v.  Smith,  10  Verm.  452 ;  Lightner 
V.  Mooney,  10  Watts,  412 ;  Miller  v.  Cresson, 
5  Watts  &  S.  284 ;  M'Culloch  v.  Cowker,  lb. 
427;  Boggs  V.  Varner,  6,469;  Hardy  v.  Sum- 
mers, 10  Gill  &  J.  317  ;  Plynt  v.  Arnold,  2 


(a)  But,  if  a  creditor  of  such  second  purchaser  attach  the  land,  having  no  notice  of  the 
prior  conveyance,  his  title  will  be  good,  although  he  receive  notice  before  levying  his  execu- 
tion, and  although  the  attachment  was  not  recorded  according  to  law.  The.  exception  in  the 
statute  in  regard  to  the  validity  of  unrecorded  conveyances,  where  the  second  puijchaser  has 
notice,  is  strictly  personal.  It  does  not  apply  to  a  purchaser  from  him  ;  and  an  attachment 
is  in  the  nature  of  a  purchase.  The  omission  to  record  the  attachment,  could  have  an  effect 
only  in  relation  to  subsequent^purchasers  or  attaching  creditors.  Suffolk,  S.  J.  C.  March,  1840 ; 
Coffin  V.  Ray,  Law  Reporter,  Aug.  -40,  141 ;  U.  S.  v.  Canal  &o.,  2  Story  R.  79. 

(6)  The  English  statute  of  enrolments  allows  six  months  for  this  purpose,  and  the  enrol- 
ment reZafes  to  the  making.     So  in  some  other  States.     {Infra.) 

(c)  Notice  to  a  husband  is  not  such  to  the  wife,  where  a  deed  is  made  to  them  jointly  of 
land  subject  to  a  prior  unregistered  mortgage ;  especially  if  the  whole  consideration  proceeds 
from  her.     Snyder  v.  Sponable,  1  Hill,  567. 

{d)  A  mortgagee,  who  took  his  mortgage  with  notice  of  a  prior  unregistered  deed  to  B, 
assigned  the  mortgage  to  0,  who  had  not  such  notice,  to  secure  a  pre-existing  debt  and  a  sum 
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49.  If  a  mortgagee  assign  the  mortgage,  and  afterwards  take  a  deed 
from  the  mortgagor,  and  the  assignment  be  not  recorded,  the  assign- 
ment is  invalid  against  creditors  of  the  mortgagee,  who  may  attach  the 
land  as  his.(l) 

50.  A  deed  given  by  a  tax  collector  must  be  acknowledged  and  re- 
corded to  pass  a  perfect  title.(2) 

51.  As  between  parties  claiming  under  different  grantors,  priority  of 
registry  has  no  legal  effect.  Eegistry  is  constructive  notice  only  as  be- 
tween purchasers  from  one  grantor.(3) 

52.  A,  claiming  under  an  ancient  deed  not  recorded,  had  been  out  of 
possession  more  than  forty  years,  and  the  land  had  been  used  as  a  road. 
The  road  being  discontinued,  B  purchased  the  land  from  G,  having  no 
notice  of  the  deed  to  A.  A's  deed  was  afterwards  recorded.  Held, 
A's  title  should  prevail.(4) 

53.  The  certificate  of  the  register  of  deeds  is  conclusive,  as  between 
the  grantee  and  a  creditor,  as  to  the  time  of  recording  the  deed.(5)(a) 

54.  In  Maine,  any  deed  of  lands,  except  a  lease  for  less  than  seven 
years,  is  acknowledged  before  a  justice  of  peace  in  the  State,  a  justice, 
magistrate,  notary  or  commissioner,  in  any  other  of  the  United  States, 
or  United  States  minister  or  consul  abroad  ;  and  thereupon  recorded. 
Otherwise,  it  is  valid  only  against  the  party  and  his  heirs.  If  the  grantor 
go  beyond  sea  or  out  of  the  government,  or  die,  before  acknowledgment, 
the  deed  may  be  proved  by  a  subscribing  witness  before  a  court  of 
record  in  the  State,  or,  if  one  or  all  the  witnesses  are  dead,  by  the  testi- 
mony of  two  witnesses  to  the  handwriting  of  the  grantor  and  the  wit- 
nesses, before  a  court  of  record.  Upon  refusal  to  acknowledge  the 
deed,  a  copy  left  at  the  registry  shall  be  effectual  for  forty  days ;  and 
the  grantor  may  be  summoned,  as  in  Massachusetts,  for  the  purpose  of 
proof  by  the  subscribing  witnesses.  Delivery  of  a  deed  to  the  register 
is  in  law  a  recording  of  it.(6) 

55.  It  is  held  in  this  State,  that  where  a  deed  is  not  recorded,  in  order 
to  charge  a  second  purchaser,  &c.,  with  notice,  the  facts  must  be  such 
as  to  leave  no  reasonable  doubt.  Knowledge  on  the  part  of  the  attor- 
ney of  a  creditor  who  brings  the  action,  will  not  charge  the  latter.     So 


Met.  619 ;  Neale  v.  Hagthrop,  3  Bland,  586 ; 
Dixon  V.  Laeoste,  1  Sm.  &  M.  TO  ;  Rogers  v. 
Jones,  8N.  H.  264;  Frothingham  v.  Stacker, 
11  Mia.  77;  Meuse  v.  McLean,  13,  298;  Bush 
V.  Golden,  17  Conn.  594;  Sponable  v.  Snyder, 
7  Hill,  427 ;  Moyer  T.  Schick,  3  Barr,  242 ; 
Eandall  v.  Silverthorn,  4  Barr,  173  ;  Brown 
V.  Bank  &e.,  3,  187;  Landes  v.Brant,  10  How. 
348. 


(1)  Clark  V.  Jenkins,  5  Pick.  280. 

(2)  Tilson  V.  Thompson,  10  Pick.  359. 

(3)  Tyler  v.  Hammond,  11  Pick:  193. 

(4)  lb, 

(5)  Tracy  v.  Jenks,  15  Pick.  465. 

(6)  1  Smith,  138-142;  Rev.  St.  78,  373, 
586. 


of  money  advanced  at  the  time,  the  amount  of  the  mortgage  exceeding  the  aggregate  of  both 
these  sums.  Held,  he  had  a  valid  title  against  B  to  the  amount  of  his  whole  claim.  Glidden 
V.  Hunt,  24  Pick.  221. 

By  virtue  of  an  agreement  between  A  and  D,  who  had  notice  of  B's  deed,  D  paid  to  C  his 
entire  claim,  and  to  A  the  balance  of  the  mortgage  debt,  and  took  an  assignment  of  the 
mortgage  from  C.  Held,  B  might  redeem  on  paying  the  amount  paid  by  D  to  C,  with 
interest.     lb. 

(a)  Action  against  a  tenant  in  dower  by  an  assignee  of  the  reversion,  for  waste  committed 
by  her  assignee.  Held,  the  actual  possession  of  the  latter  was  sufficient  evidence  of  the  as- 
signment to  him,  though  the  assignment  was  not  recorded  till  after  the  commencement  of 
the  suit.     Boot  v.  Dickinson,  2  Met.  611. 
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notice  to  the  officer  who  serves  the  process  is  insufficient,  though  com- 
municated to  the  creditor  before  extent  of  his  execution,  .but  after  at- 
tachment of  the  land.  But,  if  the  party  have  notice,  the  manner  in 
which  he  obtains  it  is  immaterial. (1) 

56.  Conveyance  from  A  to  B.  A  at  the  same  time  takes  back  a  deed 
to  himself  and  his  two  sons.  The  former  deed  was  recorded,  but  not  the 
latter,  but  A  remained  in  possession.  IJeld,  such  possession  was  so 
far  notice  of  the  deed  to  A,  that  a  creditor  of  B  could  not  hold  the 
land.(2) 

57.  But  possession  is  only  implied  notice,  which  does  not  charge  a 
party  actually  ignorant  of  the  fact. 

58.  A  conveyed  to  B,  and  B  entered,  but  the  deed  was  not  recorded. 
B  conveyed  to  C,  Avho  suffered  the  land  to  remain  vacant.  D  fraud- 
ulently induced  B  to  surrender  his  deed  to  A,  and  himself  took  a  deed 
from  A,  which  was  recorded;  entered,  and  occupied  till  his  death  ;  and 
his  administrator  then  conveyed  to  E,  who  was  ignorant  of  D's  fraud 
and  of  the  deed  from  A  to  B.  In  an  action  by  0  against  E,  held,  B's 
possession  was  only  implied  notice  of  his  title,  and  that  E,  having  no 
actual  notice,  should  hold  against  C.(3)(a) 

59.  In  New  Hampshire,  deeds,  except  leases  for  more  than  seven  years, 
are  acknowledged  before  a  justice  of  the  peace,  notary  public,  or  commis- 
sioner, or  a  minister  or  consul  of  the  United  States  abroad,  and  re- 
corded ;  otherwise,  they  are  valid  only  against  the  grantor  and  his 
heirs.  So,  also,  powers  of  attorney  to  convey.  Upon  refusal  to  ac- 
knowledge, the  grantee  may  record  the  deed,  which  shall  be  effectual 
for  sixty  days ;  and  a  grantor  may  be  summoned  by  a  justice  of  the 
peace  to  attend  a  proof  by  the  witnesses,  (as  in  Massachusetts  and 
Maine.)  If  the  grantor  is  beyond  sea,  or  remove  from  the  State,  or  be 
dead,  or  insane,  before  acknowledgment,  the  execution  may  be  proved 
by  a  witness  before  a  court  of  record ;  if  the  witnesses  are  dead,  or  be- 


(1)  Lawrence  u.  Tucker,  T  Greenl.  195. 
(See  Wise  v.  Tripp,  1  Sliepl.  9;)  Stanley  v. 
Perley,  5  Greenl.  369;  Porter  v.  Cole,  4 
Greeul.  20. 


(2)  Webster  v.  Maddox,  6  Greenl.  256. 

(3)  Hewes  v.  Wiswell,  8  Greenl.  94. 


(o)  Acknowledgment  before  the  grantee  himself  is  void  ;  leaving  the  deed  good,  however, 
between  the  parties.  Seaman  v.  Whitney,  1  Shepl.  413.  Where  an  acknowledgment  specifies 
no  date  or  place,  the  former  is  presumed  to  be  that  of  the  deed,  and  the  latter  to  be  within 
the  justice's  jurisdiction.     Eackleff  v.  Norton,  1  Appl.  274. 

Under  Rev.  Sts.  ch.  91,  sec.  26,  implied  or  constructive  notice  of  a  prior,  unrecorded  deed, 
will  not  avoid  a  subsequent  one  ;  actual  notice  is  necessary.  Spofford  v.  Weston,  29  Maine, 
140 ;  Hanly  v.  Morse,  32  Maine,  287. 

It  seems,  that  the  conduct  of  a  subsequent  purchaser  or  attaching  creditor,  who  has 
knowledge  or  notice  of  a  prior  conveyance,  and  afterwards  attempts  to  acquire  a  title  to  him- 
self, is  fraudulent.     Spoflford  v.  Weston,  29  Maine,  140. 

The  knowledge  on  the  part  of  the  grantee  in  the  subsequent  deed,  that  there  are  upon 
record  conveyances,  the  title  being  in  dispute,  made  by  parties  who  cannot  show  by  the  re- 
gistry any  title  in  themselves,  derived  from  the  former  actual  owner,  no  conveyance  from 
him  appearing  therein ;  and  information  derived  by  the  grantee  from  persons  obtaining  their 
knowledge  from  such  registry;  is  not  such  actual  notice  of  a  prior  unregistered  deed  as  will 
defeat  his  title.    lb. 

It  is  not  the  duty  of  a  party  purchasing  land,  to  inquire  of  a  person  claiming  under  a  prior 
unregistered  deed,  as  to  his  title.     lb. 

Where  the  declarations  of  the  subsequent  purchaser  show  both  his  disbelief  of  any  prior 
deed,  and  his  knowledge  of  the  claim  of  the  parties  professing  to  hold  under  such  a  deed, 
they  do  not  warrant  the  conclusion,  that  he  had  actual  notice  of  the  existence  of  the  deed; 
nor  is  his  conduct  fraudulent,  in  taking  a  conveyance  to  himself.     lb. 
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yond  sea,  or  removed-  out  of  the  State,  or  cannot  bo  had,  and  the 
grantor  is  also  dead,  his  handwriting  and  that  of  the  witnesses  may  be 
shown  by  two  witnesses — the  proof,  in  these  cases,  to  be  before  the 
Superior  Court  or  Court  of  Common  Pleas  ;  or  a  justice  of  the  peace 
and  of  the  quorum,  and  a  clerk  of  one  of  said  courts;  and  provided 
the  grantee  took  possession,  living  the  grantor,  and  he,  or  some  one 
claiming  under  him,  has  ever  since  continued  in  quiet  possession. 
Powers  of  attorney  to  convey  lands,  being  acknowledged  and  recorded, 
are  placed  on  the  same  footing  with  deeds,  as  to  the  reception  of  copies 
in  evidence.  '  Any  one  interested  in  a  deed  may,  by  warrant  from  a 
justice  of  the  peace,  require  the  party  having  possession  of  it,  to  put  in 
on  record. (1) 

60.  Although,  where  an  owner  conveys  land,  and  the  grantee  neg- 
lects to  record  his  deed,  the  grantor  may  validly  convey  anew  to  an 
ignorant  third  person ;  vet  one  having  no  evidence  or  pretence  of  title 
cannot  pass  a  good  title  to  another,  merely  because  the  true  owner  has 
neglected  to  record  his  deed.  A  stranger  to  the  title  cannot,  any  more 
than  the  grantor  himself,  object  to  the  want  of  acknowledgment  and 
registration.  The  statute  of  enrolments  was  designed  for  the  protection 
of  creditors  and  subsequent  purchasers,  not  of  wrong-doers.(2) 

61.  A  deed  may  be  validly  acknowledged  before  a  notary  public  in 
another  State.  Being  a  mere  ministerial  act,  a  justice  of  the  peace  may 
take  such  acknowledgment  out  of  his  own  county.(3) 

62.  A  deed  or  power  of  attorney  must  be  acknowledged  or  proved 
according  to  law,  in  order  to  authorize  ■  its  registration,  and  to  render 
admissible  in  evidence  an  office  copy  of  such  deed. (4) 

63.  The  prevailing  language  of  the  statutes  upon  this  subject  is,  that 
an  unrecorded  deed  is  good  against  the  grantor,  his  heirs  and  devisees. 
In  New  Hampshire,  the  language  is,  against  heirs.  In  a  recent  case, 
the  rights  and  powers  of  a  devisee,  in  this  respect,  were  brought  in 
question. 

64.  A  conveyed  to  B.  The  deed  was  not  recorded,  and  A  occupied 
till  his  death,  and  devised  to  0.  -C  entered  after  A's  death,  and  conveyed 
to  D,  who  had  notice  of  the  deed  to  B.  Held,  the  land  passed  by  the 
will,  and  D  should  hold  against  B  and  his  assigns.("i) 

65.  Where  a  person  takes  a  conveyance  from  one  man,  of  land  of 
which  another  has  open  and  visible  possession,  the  purchaser  is  pre- 
sumed to  know  everything  in  relation  to  the  title  of  the  possessor, 
which  could  have  been  learned  by  the  mo.st  diligent  inquiry ;  not  be- 
cause the  possession  is  itself  calculated  to  give  such  knowledge,  but  be- 
cause such  purchases  ought  not  to  be  encouraged,  nor  the  grantee  to 
stand  on  any  better  footing  than  the  grantor.(6) 

65  a.  A  party  took  a  conveyance  of  land  in  trust,  to  sell  and  account 
for  it  to  his  grantor,  but  gave  his  note  for  the  consideration,  which  note 
was  afterwards  sued  by  such  grantor,  and  the  land  set  off  to  him  in 


(1)  3  Griff.  35-1 ;  Southerin  v.  Mendum,  5 
N.  H.  427-8;  N.  H.  L.  533-4;  Rev.  St.  61, 
243-4.     See  Brown  v.  Edson,  23  Verm.  435. 

(2)  Olmstead  v.  Nilea,  1  N.  H.  527  ;  Tyler 
«.  Hammond,  11  Pick.  193;  Montgomery  v. 
Dorion,  6  N.  H.  250  ;  Odiorne  u.  Mason,  9 
N.  H.  24. 


(3)  SoulheriD  v.  Mendum,  5  N.  H.  420 ; 
Odiorne  v.  Mason,  9  N.  H.  24. 

(4)  Montgomery  v.  Dorion,  6  N.  H.  250. 

(5)  Whittemore  v.  Bean,  6  N.  H.  47. 

(6)  BadducliW.Wilmarth,  5  N.H.  187-8-9; 
Colby  V.  Kenniston,  4  lb.  262  ;  Tomson  v. 
Ward,  1  lb.  11.  See  Rogers  v.  Jones,  8,  264; 
Great  Falls,  &e.  v.  Worster,  15  N.  H.  412. 
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satisfaction  of  the  judgment  and  execution.  Held,  where  such  deed 
was  recorded,  (though  not  acknowledged,)  and  no  actual  'knowledge  of 
the  same  brought  home  to  a  creditor  of  the  grantor,  if  he  were  to  be 
charged  in  any  way  with  constructive  notice,  it  must  be  constructive 
notice  of  the  trust  as  well  as  the  deed.(l) 

65  h.  Whether  a  creditor  who  had  actual  notice  of  such  a  deed,  but 
no  knowledge  of  the  trusts,  might  not,  in  the  case  above  stated,  have 
attached  and  levied  on  the  estate  so  conveyed,  in  satisfaction  of  a  debt 
of  the  grantee,  quare  ?{2) 

66.  In  Vermont,  a  deed  for  more  than  one  year  is  acknowledged  be- 
fore a  justice  of  the  peace,  or  the  judge  of  some  court  of  law,  and  re- 
corded in  the  town  clerk's  office,  or  for  want  thereof  in  the  county 
clerk's  office,  where  the  land  lies.  A  feme  covert  is  privately  examined. 
If  a  grantor  is  out  of  the  State,  or  dead,  the  deed  may  be  proved  by 
an  attesting  witness,  before  any  judge  of  the  Supreme  or  County  Court, 

•  If  the  grantor  and  all  the  witnesses  are  dead,  or  out  of  the  State,  the 
proof  may  be  before  the  Supreme  or  County  Court,  by  proving  the 
handwriting  of  the  grantor,  or  witnesses,  or  other  evidence.  In  case 
of  refusal  to  acknowledge,  the  grantee  may  record  as  in  New  Hamp- 
shire, and  have  compulsory  process  from  a  justice  of  the  peace.  In 
such  case,  registration  will  be  effectual  for  sixty  days.  If  the  proceed- 
ings are  not  then  terminated,  for  six  days  after  they  are  closed.  Powers 
of  attorney  are  authorized  to  be  recorded.  Acknowledgment  or  proof 
out  of  the  State  may  conform  to  the  law  of  the  place  where  it  is  made. 
It  may  take  place  before  a  magistrate,  justice  of  the  peace,  notary  or 
commissioner,  or,  if  abroad,  betbre  a  minister,  charge  or  consul.  A 
process  is  provided,  for  compelling  a  grantor  to  record  his  title 
deeds.(3)(a) 

67.  Where  a  deed  is  proved  as  a  substitute  for  acknowledgment,  the 
certificate  of  the  magistrate  need  not  show  a  refusal  to  acknowledoe, 
but  only  the  fact  of  proof,  and  the  presence  or  absence  of  the  grantor ; 
and,  in  case  of  absence,  that  he  was  duly  summoned. (4) 

68.  The  certificate  of  proof  remains  effectual,  though  the  grantor  ap- 
peal from  the  justice.  Hence,  no  certificate  is  necessary  from  the  clerk 
of  the  court  to  which  the  appeal  is  made.  It  seems,  the  appeal  applies 
only  to  costs.ib) 

69.  Acknowledgment  before  "  A  B,  judge  of  the  Supreme  Court," 
is  good ;  because  the  constitution  makes  a  judge  of  the  court  ex  officio 
a  justice  of  the  peace.(6) 

70.  But,  where  a  deed  is  proved  before  a  judge,  the  certificate  must 
state  the  facts  which  take  the  case  out  of  the  general  rule,  requiring 
acknowledgment  before  a  magistrate. (7) 

71.  The  registration  of  an  acknowledged  deed  has  no  effect,  as  con- 
stituting implied  notice  of  such  deed,  beyond  the  temporary  effect  ex- 
pressly given  to  it  by  the  statute.(8) 


(1)  Dow  V.  Say  ward,  14  N.  H.  9. 

(2)  lb. 

(3)  Verm.  Rev.  St.  31.S-4. 

(4)  CaltiQU.  Washburn.  3  Verm.  25. 

(5)  lb. 


(6)  Middlebury,  &o.  v.  Cheney,    1  Term 
350. 

(7)  Pearl  v.  Howard,  1  D.  Chip.  173. 

(8)  HoLsington  v.  Hoiaington,  2  Aik.  235. 


(a)  By  act  ofl850,  (p.  36,)  a  town  clerk,  notary,  or  master  in  Chancery,  may  take  acknow- 
ledgments  of  deeds. 
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72.  A  certificate  of  acknowledgment  need  not  show  in  wliat  State  it 
was  taken,  provided  this  appears  with  reasonable  certainty  from  inspec- 
tion of  the  whole  instrument.(l) 

73.  An  acknowledgment  is  valid,  though  not  dated, (2) 

74.  A  deed,  made  before  any  statute  requiring  acknowledgment  and 
registration,  is  sufficiently  proved  by  long  acquiescence  in  it  as  a  valid 
deed.(3) 

75.  A  conveyed  to  B,  and  at  the  same  time  gave  him  an  acknow- 
ledgment upon  a  copy  of  the  deed,  that  he  had  received  the  original 
for  the  purpose  of  registration.  A  neglected  to  record  the  deed,  but 
the  copy,  with  the  receipt  upon  it,  was  recorded.  Held,  this  registra- 
tion was  not  effectual  as  against  a  creditor  of  A,  who  levied  upon  the 
land.(4) 

76.  Open,  exclusive,  and  continued  possession  and  improvement  of 
land  constitute  sufficient  notice  of  title,  though  a  deed,  under  which  the 
possessor  claims,  has  been  recently  executed,  in  fulfilment  of  a  contract  ■ 
of  purchase,  under  which  possession  was  first  taken,  and  has  not  been 
recorded.  But  the  possession  of  the  grantee,  jointly  with  the  grantor, 
and  in  continuation  of  the  grantee's  prior  residence,  is  not  sufficient 
notice.(5) 

77.  A  conveys  to  B,  whose  deed  is  not  recorded.  B  conveys  to  C, 
and  D,  having  notice  of  such  conveyance,  fraudulently  procures  from 
B  his  deed,  returns  it  to  A,  himself  takes  a  deed  from  A,  and  conveys 
to  E,  who  had  no  notice  of  the  prior  conveyances.  Held,  E's  title 
should  prevail  over  C's,  and  over  that  of  a  grantee  of  0,  having  notice, 
both  in  law  and  equity. (6) 

78.  Where  a  second  deed  is  made  to  partners,  notice  to  one  of  them 
of  a  prior  deed  binds  the  whole.(7) 

79.  Where  a  father  takes  a  conveyance  to  his  minor  son,  but  retains 
the  deed  himself,  without  recording  it,  the  son  has  no  claim  to  the  deed 
or  the  lands.(8) 

■  80.  Eegistration  of  a  deed  is  not  presumed.  Hence  parol  evidence 
of  its  contents  is  admissible,  without  proving  that  the  party  has  searched 
the  record. (9) 

81.  Where  a  second  grantee  has  notice  of  a  prior  unrecorded  deed, 
its  execution,  contents  and  existence,  he  is  not  protected  from  the  effect 
of  such  notice,  by  any  erroneous  opinion  as  to  its  validity. (10) 

81  a.  Although  the  name  of  the  grantor  is  defectively  stated  in  the 
certificate  of  acknowledgment ;  yet,  it  is  sufficient,  if  it  appear  with 
reasonable  certainty  from  the  whole  instrument,  that  the  deed  was 
acknowledged  by  the  grantor.(ll) 

82.  In  Connecticut,  a  deed  is  not  evidence  of  title,  without  a  certifi- 
cate of  acknowledgment,  even  between  the  parties :  but  as  between 
them,  recording  is  unnecessary.  If  the  grantor  refuses  to  acknowledge, 
the  grantee  may  enter  caution  with  the  town  clerk,  which  will  secure 
his  claim  till  atrial  is  had  ;  and  then  a  copy  of  the  judgment  of  court, 
recorded  in  the  town  registry,  will  establish  his  title.     Deeds  are  re- 


(1)  Brooks  V.  Chaplin,  3  Term.  281. 

(2)  Galuslia  v.  Sinelear,  3  Term.  394. 

(3)  Stevens  v.  Griffith,  3  Term.  448. 
(4i  Stevens  v.  Brown,  3  Term.  42. 

(5)  Rublee  v.  Mead,  2  Term.  544;  Hoia- 
ington  11.  Hoisington,  2  Aik.  235. 


(6)  Morrison  v.  Shattuclc,  1  D.  Chip.  42. 

(7)  Barney  v.  Jewitt,  1  D.  Chip.  315.' 

(8)  Ward  v.  Morril,  1  D.  Chip.  322. 

(9)  Mattocks  v.  Stearns,  9  Term.  326. 

(10)  BrackettD.  Wait,  5  Term.  424. 

(11)  Chandler  v.  Spear,  23  Term.  388. 
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corded  in  the  office  of  the  town  clerk,  where  the  land  lies.  Otherwise, 
they  are  good  only  against  the  grantor  and  his  heirs.  Reasonable  time 
is  allowed  for  recording.  Acknowledgment  is  made  by  the  grantor  or 
his  atlorney.  The  power  of  attorney  is  acknowledged  and  recorded. 
Acknowledgment  is  made  before  a  justice  of  the  peace,  a  United 
States' judge,  or  a  judge  of  the  Supreme  or  Superior  Court,  or  the 
Court  of  Common  Pleas,  or  the  County  Court  of  any  State,  or  commis- 
sioner of  the  school  fund,  or  notary  public,  or  before  an  officer  commis- 
sioned for  this  purpose.  Past  deeds  are  made  valid,  if  thus  authen- 
ticated. Leases  for  more  than  one  year  are  good  only  between  the  par- 
ties, unless  acknowledged  before  a  justice  of  the  peace,  or  school-com- 
missioner, and  recorded.  Deeds  made  abroad  may  be  acknowledged 
before  a  consul,  notary  public,  or  justice  of  the  peace ;  if  in  another 
State,  acknowledged  or  proved  before  a  commissioner  appointed  by  the 
governor.  By  a  late  act,  acknowledgments  certified  by  a  notary  with- 
out a  seal  are  made  valid. 

83.  The  registry  of  a  deed  is  of  no  validity,  if  such  deed  is  defective 
through  the  want  of  some  statutory  requisites,  whether  the  defect  ap- 
pear upon  the  face  of  the  instrument  or  not ;  as,  for  instance,  where  one 
of  the  attesting  witnesses  is  the  wife  of  the  grantor.(l) 

84.  A,  on  the  same  day,  made  separate  mortgages  of  the  same  land 
to  B  and  C.  B's  deed  was  entered  for  record  a  short  time  before  C's, 
but  on  the  same  day.  B,  being  in  possession  under  his  deed,  acknow- 
ledged in  writing  that  the  two  deeds  were  concurrent,  and  that  his  deed 
was  first  recorded  through  mistake.  B  afterwards  conveyed  to  D. 
Held,  such  writing,  though  not  recorded,  was  admissible  evidence 
against  D.(2) 

85.  If  a  prior  deed  fails  to  be  recorded,  through  some  act  of  the  se- 
cond grantee,  the  latter  shall  not  hold  the  land. (3) 

86.  It  has  been  held,  that  one  cannot  recover,  even  against  a  stranger 
in  ejectment,  under  an  unrecorded  deed.  (But  four  out  of  nine  judges 
dissented,  and  the  decision  has  been  often  questioned.)(4) 

87.  AYhere  a  deed  is  received  for  record,  thjs  entry  made  upon  it  by 
the  register,  and  the  deed  lodged  in  the  office,  the  effect  is  the  same  as 
that  of  actual  registration. (5) 

88.  It  is  said,  that  an  execution  creditor,  with  knowledge  of  an  un- 
recorded deed,  will  be  postponed.  But  the  question  seems  to  be  un- 
settled. A  second  grantee  will  not  be  postponed  by  reason  of  the  for- 
mer deed,  unless  guilty  of  fraud. (6) 

89.  A  deed  is  no  evidence  of  title,  wifhout  a  proper  certificate  of  ac- 
knowledgment.(7)     (See  sec.  82.) 

90.  A  certificate  in  this  form,  "  personally  appeared  A  B,  signer  of 
the  above  instrument,  to  be  his  free  act  and  deed,"  &c.,  is  no  evidence 
of  an  acknowledgment,  and  cannot  be  supplied  by  any  construction  or 
intendment.(8) 


(1)3  6ri£f.  63-6;  Conn.  St.  349-50-2-3; 
1842,  38;  Sumner  v.  Rhoades,  14  Conn.  135. 
See  also  St.,  4T2-3,  as  to  School  Fund. 

(2)  Beers  v.  Hawley,  2  Conn.  467  ;  (Beers 
V.  Broome,  4,  248.) 

(3)  St.  Andrews  i;.  Lockwood,  2  Root,  239. 


(4)  French  v.  Gray;  2  Conn.  92  ;  Dutt.  89. 

(5)  M'Donald  v.  Leaoli,  Kirby,  72. 

(6)  1   Swift,    126;  Hinman  v.  Hinman,  4 
Conn.  577;  "Wheaton  v.  Dyer,  15  Conn.  307. 

(7)  Stanton  v.  Button,  2  Conn.  527. 

(8)  lb. 
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91.  The  certificate  of  the  justice,  who  takes  the  acknowledgment  of 
the  deed,  may  be  proved  fa]se.(l) 

92.  Acknowledgment  must  appear  upon  the  deed  itself,  and  cannot 
be  proved  by  parol  evidence;(2) 

93.  Before  a  grantor  can  effectually  enter  caution,  he  must  require  the 
grantor,  and  the  latter  must  have  refused,  to  acknowledge  the  deed. 
After  such  entry,  the  deed  is  admissible  in  evidence. (3) 

94.  In  Ehode  Island,  acknowledgment  and  registration  are  unneces- 
sary, as  between  the  parties  and  their  heirs.  Deeds  for  more  than  one 
year  are  recorded  inthe  office  of  the  town  clerk  where  the  land  lies, 
and  take  effect  in  the  order  of  their  registration,  except  that  five  days 
are  allowed  for  recording  a  defeasance.  A  wife,  releasing  dower,  need 
not  acknowledge  the  deed  ;  but,  to  a  conveyance  of  her  own  land,  an 
acknowledgment  and  private  examination  are  necessary.  Acknowledg- 
ment is  made  before  any  senator,  judge,  justice  of  the  peace,  or  town 
clerk.  ■  Where  a  grantor,  on  request,  refuses  to  acknowledge,  upon 
complaint  made  by  the  grantee,  his  heirs  or  assigns,  unj  judge,  justice,  or 
warden  in  the  town  where  the  grantor  resides  may  issue  a  warrant  against 
him,  and  imprison  him  without  bail,  if  he  persists  in  refusing,  subject 
to  an  appeal.  Pending  such  appeal,  a  copy  of  the  deed,  filed  with  the 
town  clerk,  is  a  sufficient  protection.  Where  a  grantor  dies,  or  leaves 
the  State,  before  acknowledgment,  the  deed  may  be  proved  by  two  of 
the  witnesses  before  the  Supreme  Court  or  Court  of  Common  Pleas. 
If  the  grantor  resides  in  another  State,  or  country,  the  deed  is  acknow- 
ledged before  a  commissioner,  judge,  justice,  mayor,  or  notary  public 
therein,  and  certified  under  his  hand  and  seal.  If  abroad,  before  a 
vice-consul,  charge,  or  commercial  agent,  of  the  United  States.  If  an 
ambassador,  &c.,  is  party  to  a  deed,  it  may  be  executed  before  two  wit- 
nesses, and  certified  by  himself  under  his  seal.  An  instrument  of  de- 
feasance is  invalid  against  a  bona  Jide  purchaser.(4)  . 

94  a.  An  administrator,  duly  licensed  to  sell  real  estate,  conveyed  a 
certain  farm.  One  of  the  children  of  the  intestate  conveyed  to  his  son 
all  his  right  and  title  in  the  premises,  being  one-fifth  part,  and  subse- 
quently the  said  fifth  part  was  duly  attached  and  sold  on  execution  by 
the  sheriff,  by.  a  deed  duly  executed.  The  deed  given  by  the  adminis- 
trator was  not  recorded,  until  a  considerable  time  from  the  record  of 
the  de'ed  made  by  the  sheriff.  Held,  by  the  registry  tact  of  Ehode  Island, 
the  deed  given  by  the  administrator,  at  the  time  the  purchaser's  right 
accrued  under  the  sheriff's  deed,  was  void;  although  so  long  as  the 
purchaser  from  the  administralibr,  or  those  claiming  under  him,  claim 
against  the  heirs  of  the  intestate,  the  deed,  though  unrecorded,  would 
by  the  terms  of  the  act  be  vahd  and  binding.  Except  between  the 
parties  and  their  heirs,  a  deed  not  recorded,  and  without  notice,  is  void 
both  by  the  words  and  the  intent  of  the  act,  however  the  title  ac- 
crued.(6) 

94  b.  An  open  and  continued  possession  of  land,  by  a  person  having 
an  unrecorded  deed,  and  claiming  the  land  as  his  own,  is  not  presump- 
tive notice  of  the  existence  of  such  a  deed,  to  a  subsequent  purchaser. 


(1)  Smith  V.  Ward,  2  Root,  314.. 

(2)  Pendleton  v.  Button,  3  Conn.  406. 

(3)  Bond  V.  Kibbe,  3  Day,  500. 

(4)  3  Gri£f.  96-100;  R.  I.  St.  1841,  2033; 


1842,  2068,  2016.     See  Anthony  u.  Butler, 
13  Pet.  423. 
(5)  Harris  v.  Arnold,  1  E.  I.  126. 
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If  a  deed  could  be  presumed  from  possession,  it  would  not  be  necessary 
ijO  record  it.  Possession,  though  evidence  of  some  title,  is  not  necessa- 
rily evidence  of  any  particular  title,  but-  should  put  the  party  on  in- 
quiry ;  and  the  intent  of  the  registry  act  is  to  protect  purchasers  from 
secret  conveyances,  by  requiring  registration  on  peril  of  forfeiting  the 
estate.  The  record  of  the  will  of  a  person,  who  has  had  possession  un- 
der an  unrecorded  deed,  does  not  bind  a  subsequent  purchaser.(l) 

95.  In  New  Jersey,  deeds  are  acknowledged,  or  proved  by  a  sub- 
scribing witness,  before  the  Chancellor,  a  justice  of  the  Supreme  Court, 
master  in  Chancery,  judge  of  any  Court  of  Common  Pleas,  or^  com- 
missioner appointed  tor  the  purpose,  whose  power  extends  through  the 
State  ;  and  a  certificate,  signed  by  such  ofiicer,  is  made  upon  or  under 
the  deed.  A  deed,  thus  authenticated,  is  made  admissible  in  evidence. 
And  no  deed  shall  he  recorded  without  such  authentication.  If  a  party, 
or  the  witnesses,  live  in  any  other  State  or  territory  of  the  United 
States,  the  acknowledgment  or  proof  may  be  made  before  a  judge  of 
the  Supreme  or  District  Court  of  the  United  States,  a  judge  or  justice 
of  the  Supreme  or  Superior  Court,  or  Court  of  Common  Pleas,  of  any 
State  or  Territory,  or  the  chief  magistrate  of  any  city,  certified  under 
the  seal  thereof  If  before  a  judge  of  the  Court  of  Common  Pleas,  a 
certificate,  under  the  great  seal  of  the  State,  or  the  seal  of  the  court  of 
the  county,  that  the  party  is  such  judge,  shall  be  annexed  to  and  re- 
corded with  the  deed.  Where  either  party  to  an  instrument  resides  in 
another  State,  it  may  also  be  acknowledged  or  proved  before  a  com- 
mi'ssioner  regularly  appointed  there  for  this  purpose.  If  the  party,  or 
witnesses,  live  in  a  foreign  kingdom,  &c.,  the  acknowledgment,  &c., 
may  be  before  any  court  of  law,  or  the  chief  magistrate  of  any  city, 
borough  or  corporation  therein,  with  a  certificate  in  the  form  usually 
practised  there.  Both  the  two  last  provisions  are  applicable  to  femes 
covert.  A  feme  covert,  not  under  twenty-one,  may  execute  a  deed  ;  she 
shall  be  privately  examined,  and  must  acknowledge  that  it  is  done 
freely,  and  without  fear  or  compulsion  of  the  husband,  which  shall  be 
stated  in  the  certificate.  If  the  grantor  or  witnesses  are  dead,  or  can- 
not be  obtained,  the  officer  may  take  the  examination  of  a  witness  un- 
der oath  or  affirmation,  to  prove  the  handwriting  of  the  deceased  wit- 
ness or  witnesses,  or,  if  this  proof  cannot  be  had,  of  the  grantor  or 
grantors.  There  shall  be  a  certificate  of  such  proof,  on  or  under  the 
deed,  and  signed  by  the  officer.  A  deed  may  be  recorded  in  the  office 
of  the  Secretary  of  State,  or  the  clerk  of  the  Court  of  Common  Pleas, 
in  the  county  where  the  land  lies.(a)  And  the  record,  or  a  certified 
transcript  thereof,  shall  be  as  good  evidence  as  the  original  deed.(2) 

96.  Where  a  deed  is  proved  before  an  officer,  it  ought  to  appear  on 
the  deed,  or  under  the  oath  of  the  witnesses,  in  the  certificate,  that  the 
person  proving  the  deed  is  a  subscribing  witness.  The  mere  statement 
of  the  officer  to  that  effect  is  insufficient.(3) 

97.  The  record  of  a  deed,  purporting  to  be  proved  before  a  master  in 


(1)  lb. 

(2)  1  N.  J.  Eev.  C.  458-9-60-1,  1i1-8. 


See  N.  J.  St.  1838-9,  143  ;   1840,  73  ;    1845, 
36,  244. 

(3)  Den  V.  Gustin,  1  Halst.  42. 


(a)  It  is  subsequently  provided,  tiiat  deeds  made  after  January  1,  1821,  sliall  be  lodged 
for  record  with  the  latter  officer  only,  within  fifteen  days. 
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Chancery,  by  A,  whose  name  does  not  appear  as  an  instrumental  or 
attesting  witness,  is  not  admissible.(l) 

9tf.  A  certificate  of  acknowledgment  need  not  state,  in  the  words  of 
the  statute,  that  the  parties  acknowledged  "that  they  signed,  sealed 
and  delivered  the  same,"  &c.  It  is  sufficient  that  they  acknowledge 
the  instrument  "  to  be  their  act  and  deed,  for  the  uses  and  purposes 
therein  mentioned."(2) 

99.  A  deed,  acknowledged  before  one  of  the  associate  judges  of  the 
Court  of  Common  Pleas  of  the  city  and  county  of  Philadelphia,  is  not 
evidence,  under  the  act  of  June  7,  1790.(3) 

100.  By  acta  of  June  7, 1799,  and  November  26, 1801,  a  deed  which 
is  duly  acknowledged  or  proved,  takes  efi"ect  as  between  the  parties 
and  their  heirs,  though  not  recorded. 

101.  A  deed  recorded  within  six  months  prevails  over  a  subsequent 
deed  to  a  bona  fide  purcjjaser,  though  the  latter  is  first  recorded  within 
that  time. 

102.  A  deed  may  be  recorded  after  six  months.  But  in  such  case 
it  is  postponed  to  a  subsequent  bona  fidi  deed,  if  the  latter  is  left  for 
registry  before  the  former.  And  vice  versa  where  the  former  deed  is 
first  left.(4) 

103.  In  New  York,  a  deed,  which  appears  by  any  other  instrument 
^  to  'be  intended  lor  security,  is  a  mortgage;  and,   unless _the  grantee 

record  such  instrument  with  the  deed,  he  shall  notavail  himself  of  the 
registration  of  such  deed.  To  authorize  registration,  a  deed  shall  be 
acknowledged,  or  proved  by  a  subscribing  witness,  before  the  Chan- 
cellor, a  justice  of  the  Supreme  Court,  circuit  judge.  Supreme  Court 
commissioner,  judge  of  the  County  Court,  mayor,  or  recorder  of  a  city, 
or  commissioner  of  deeds  ;  a  county  judge,  or  commissioner  of  deeds 
for  a  county  or  city,  not  to  act  out  of  the  same.(«)  If  in  another  State, 
the  acknowledgment,  &c.,  is  made  before  a  United  States'  judge,  or 
justice  of  the  Supreme,  Superior,  or  Circuit  Court  of  any  State  or  Ter- 
ritory in  the  United  States,  within  his  own  jurisdiction  ;  or  before  com- 
missioners specially  appointed,  or  the  mayor  of  any  city.  If  the  party 
is  in  Europe  or  America,  before  a  resident  minister  or  charge  des  affairs 
of  the  United  States.  If  in  France,  before  the  United  States'  consul 
at  Paris ;  if  in  Eussia,  before  the  same  officer  at  St.  Petersburgh.  If 
in  the  British  dominions,  before  the  mayor  of  London,  the  chief 
magistrate  of  Dublin,  Edinburgh  or  Liverpool,  or  the  United  States' 
consul  at  London.  The  certificate  to  be  under  the  hand  and  official 
seal  of  such  officer.  An  acknowledgment,  &c.,  out  of  the  United 
States,  may  also  be  made  before  any  person  specially  authorized  by  the 
Court  of  Chancery  of  this  State.  The  officer  must  be  satisfied  of  the 
identity  of  the  party, (&)  A  feme  covert  shall  be  privately  examined ; 
but,  if  out  of  the  State,  this  is  unnecessary.  The  proof  of  a  deed  must 
be  by  a  subscribing  witness,  who  shall  state  his  own  residence,  and  that 

(1)  t  Halst.  42.  I      (3)  Wells  v.  "Wriglit,  1  Halst  131. 

(2)  Den  v.  Hamilton,  1  Halst.  109.  |      (i)  Den  v.  Richman,  1  Green,  44. 

(a)  A  Vice-Chancellor  cannot  take  such  acknowledgment.  Eidaback  v.  Levy,  8  Paige, 
197.  By  a  late  act,  justices  of  the  peace  are  substituted  for  commissioners.  St.  1840, 
187, 

(i)  It  is  sufficient,  if  tlie  certificate  state  a  knowledge  of  the  party  who  acemtes  the  deed. 
Thurraan  v.  Cameron,  24  Wend.  87. 
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he  knows  the  grantor.     The  officer  must  be  satisfied  of  the  identity  of 
such  witness,(a)     A  witness,  refusing  to  appear  and  testify  to  the  exe- 
cution of  the  deed,  may  be  subpoenaed  by  any  of  the  above  officers, 
€xcept  a  oomnaissioner  of  deeds,  within  his  county  ;  and,  if  he  still  re- 
fuses, is  liable  to  a  pecuniary  penalty,  and  to  imprisonment.(6)   \A  cer- 
tificate of  acknowledgment,  &c,,  is  indorsed  upon  the  deed,  stating  the 
facts,  the  names  and  residence  of  the  witnesses,  and  the  substance  of 
their  testimony.     A  deed  authenticated  as  above  is  admissible  in  evi- 
dence without  further  proof,  and  entitled  to  registration.    So  the  record 
or  a  transcript  thereof  is  good  evidence.     But  both  this  and  the  certi- 
ficate of  acknowledgment,  &c.,  may  be  rebutted  by  other  proof.(«)     If 
it  appear  that  the  proof  was  by  an  incompetent  witness,  the  deed  is  not 
admissible  till  otherwise  authenticated.     Where  the  officer  is  a  judge 
of  the  County  Court,  not  of  the  degree  of  a  counsellor  in  the  Supreme 
Court,  or  a  city  or  county  commissioner  of  deeds,  the  deed  is  not  evi- 
■dence,  nor  entitled  to  registry  out  of  such  county,  unless  his  authority 
to  act,  and  his  handwriting,  be  certified  under  the  hand  and  seal  of  the 
clerk  of  his  county,  (excepting  any  deed  by  the  agent  of  the  Holland 
Land  Company,  or  of  the  Pulteny  estate.)    The  certificates  above  men- 
tioned shall  be  recorded  with  the  deed.     All  deeds  made  by  the  Trea- 
surer of  Connecticui,  subsequent  to  March  10,  1826,  may  be  acknow- 
ledged before  the  Secretary  of  State  of  that  State,  and  certified  under 
his  seal.     Past  conveyances  may  be  acknowledged,  &c.,  and  recorded 
as  above,  under  the  above  provisions.     A  deed  is  recorded  from  the 
time  of  delivery  to  the  clerk.     Where  the  subscribing  witnesses  are 
dead,  a  deed  may  be  proved  before  any  of  the  above  officers,  except 
commissioners  of  deeds  and  county  judges,  not  counsellors  in  the  Su- 
preme Court,  by  evidence  of  such  death,  and  of  the  handwriting  of  the 
witnesses,  or  any  one  of  them,  and  of  the  grantor  ;  these  facts  to  appear 
in  the  certificate.     In  such  case  the  deed  may  be  recorded,  upon  de- 
posit of  the  original  in  the  office,  there  to  remain  for  inspection.    The 
registration  is  notice  to  all  subsequent  purchasers,  but  such  deed  is  not 
admissible  in  evidence.     The  term  purchaser  in  the  above  provisions 
embraces  every  grantee  for  valuable  consideration,  and  every  assignee 
of  a  mortgage,  lease  or  other  conditional  estate.     The  term  conveyance 
embraces  all  instruments  affecting  lands  in  law  or  equity,  except  wills, 
leases  for  not  more  than  three  years,  executory  contracts,  and  powers 
of  attorney.     But,  if  the  two  last  be  acknowledged,  &c.,  and  recorded, 
they  are  received  in  evidence  like  deeds,  and  cannot  be  revoked  with- 
out recording  the  revocation  in  the  same  office.    The  recording  of  the 
assignment  of  a  mortgage  is  not  notice  to  the  mortgagor,  so  as  to  avoid 
any  payment  to  the  assignor.     The  above  provisions  do  not  apply  to 
leases  for  life  or. years,  in  the  counties  of  Albany,  Sullivan,  Herkimer, 
Dutchess,  Columbia,  Delaware,  and  Schenectady. (1)((^) 

(1)  1  N,  Y.  Rev.  St.  156-^G3  ;  St.  1840,  235;  1845,  80. 

(a)  His  certificate  must  distinctly  state  tlie  identity,  not  merely  lliat  the  name  is  tlie  same. 
Gillet  V.  Stanley,  1  Hill,  121. 

(5)  It  may  be  on  any  part  of  the  deed.     Thurman  v.  Cameron,  24  Wend.  87. 

(c)  Ace.  Ttiurman  v  Cameron,  24  Wend.  87.     The  certificate  proves  itself! 

(4)  By  an  act  of  1835,  (p.  315,)  a  wife,  out  of  the  State,  may  join  her  husband  in  a  power 
of  attorney  to  convey,  which  shall  be  acknowledged,  &o.,  like  a  conveyance. 

A  statute  of  1848,  (p.  353,)  authorizes  acknowledgment  of  deeds  to  be  taken  out  of  the 
State,  by  persons  so  authorized  in  the  State  in  which  the  acknowledgment  shall  be  taken. 
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104.  Previously  to  1801.  a  certificate  of  the  proof  of  a  deed  need  not 
state  that  the  witness  testified,  that  he  knew  the  grantor  to  be  the  per- 
son described  in,  and  who  executed  the  deed.(l) 

105.  In  case  of  acknowledgment,  the  identity  of  the  grantor  may  be 
otherwise  proved  than  by  a  subscribing  witness,  and  the  residence  of 
the  witness  need  not  be  stated.  The  latter  statement  is  requisite  only 
in  the  case  of  proving  the  deed. (2) 

106.  A  certificate  of  acknowledgment  is  valid  in  this  form — "on,  &c., 
came  A  B,  to  me  known,  and  acknowledged  that  he  executed  the  above 
deed,  for  the  uses  and  purposes  therein  mentioned."  It  is  not  necessary 
to  say,  "  to  me  known  to  be  the  person  described  in,  and  who  executed 
the  said  deed."  It  seems,  the  habitual  omission  of  this  clause  amounts 
to  a  practical  construction  of  the  statute,  a  departure  from  which  would 
disturb  numerous  titles.(8) 

107.  The  certificate  of  the  proof  of  a  deed  must  set  forth,  that  the 
witness  stated  that  he  knew  the  party  who  executed  it.  Stating  that 
"  he  testified,  that  he  saw  the  within  grantor  sign  the  same,"  is  insuffl- 
cient.(4) 

108.  A  subscribing  witness,  in  proof  of  a  deed  before  a  master  in 
Chancery,  testified  that  he  saw  the  grantor  execute  it,  and  sincerely 
believed  he  was  the  person  named  in  the  deed.  The  master  certified 
that  he  was  satisfied  of  the  due  execution  of  the  deed,  and  allowed  it 
to  be  recorded,  which  was  done.  Held,  the  deed  was  admissible  in 
evidence. (5) 

109.  It  has  been  held,  that  a  judge  of  the  State  cannot  take  the 
proof  of  a  deed  out  of  the  State.(6) 

110.  Also,  (and  this  is  now  enacted,)  that  the  certificate  of  ac- 
knowledgment, &c.,  being  ex  parte,  is  not  conclusive,  but  may  be  con- 
tested.(7) 

111.  So,  that  a  certificate  need  not  state  that  the  officer  personally 
knows  the  subscribing  witness  or  the  party,  or  has  proof  of  his  identity. 
And,  if  a  new  trial  is  moved  for,  for  want  of  such  statement,  the  court 
will  intend  a  skitement,  that  he  "  had  satisfactory  evidence  of  the 
party's  being  the  subscribing  wituess."(8) 

11-.  A  certificate,  made  in  1711,  stated  that  A,  and  B,  his  wife, 
came  before  the  officer,  "to  acknowledge  this  indenture  to  be  their  acts 
and  deed."  Held,  it  should  be  presumed  that  they  actually  did  ac- 
knowledge it,  and,  after  such  a  length  of  time,  that  B  privately  acknow- 
ledged the  deed. (9) 

118.  A  statute  of  1771  providi:'d,  that,  in  case  of  actual  possession,  a 
claim  to  lands  should  not  he  void,  for  want  of  the  private  examination 
of  a  wife  who  granted  the  same.  Held,  the  act  applied  to  the  construc- 
tive possession  of  new  and  unsettled  lands,  arising  from  the  right  of  pro- 
perty therein. (10) 


(1)  Brndstreet !;,  Clarke,  12  Wend.  602. 

(2)  Dihble  v.  Roaers,  13  Wend.  536. 

(3)  jHCksoii  V.  Gumaer,  2  Cow.  552. 

(4)  Jaek.snii  v.  Osbnrn,  2  Wend.  555. 

(5)  Jackson  v.  Livuifision,  6  .Tolin.  149. 

(6)  Jackson  v.  Hurnphrev,  I  Joliu.  498. 


(T)  Jackson  v.  Schoonmaker,  4  John.  161. 

(8)  Jackson  v.  Harrow,  11  John.  434;  12 
Wend.  602;   Nortliropa.  Wright,  7  Hill,  476. 

(9)  Jackson  v.  G-ilclirist,  15  John.  86.    (See 
Jackson  v.  Schoonmaker,  2,  230.) 

(10)  lb. 
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114.  A  feme  covert  is  not  bound  by  a  deed,  till  acknowledgment ; 
and  such  acknowledgment  does  not  relate  to  the  execution.(l)(a) 

115.  A  commissioner  of  deeds,  taking  an  acknowledgment,  acts 
ministerially  only,  and  it  is  no  oiyection,  that  he  is  related  to  the 
parties.(2) 

116.  The  county  clerk,  in  certifying  to  the  official  act  of  the  com- 
missioner, and  to  the  genuineness  of  his  signature,  also  acts  ministerially, 
and  that  act  may  be  performed  by  a  deputy  ;  it  hemg  neither  a  judicial 
act  nor  one  personal  to  the  clerk  himself(3) 

117.  It  is  not  necessary  in  the  certificate  of  a  deed  executed  in  No- 
vember, 1792,  and  proved  in  1793,  that  the  officer  should  certify  that 
he  knew  the  subscribing  witness. (4) 

118.  In  New  York,  the  act  of  April  14th,  1820,  declaring  that  no 
deed  of  military  bounty  lands,  executed  on  or  before  May  1st,  1797, 
shall  be  read  in  evidence,  unless  the  same  has  been  acknowledged  or 
proved  in  the  manner  directed  by  the  act  of  April,  1S13,  does  not  apply 
to  a  deed  executed  in  1792,  and  duly  proved  .in  1793,  according  to  the 
law  then  existing.(5) 

119.  An  execution  purchaser,  whose  deed  is  recorded,  is  postponed 
to  one  in  possession  of  the  land  at  the  time  of  snle,  under  an  unrecorded 
deed  ;  such  possession  being  implied  notice.  In  respect  to  notice,  the 
rule  of  law,  relating  to  a  recorded  and  unrecorded  deed,  is  the  same 
with  that  of  equity,  which  charges  a  party  with  notice  of  prior  equita- 
ble rights.(6) 

120.  Registration  is  not  notice,  in  cases  where  the  law  does  not 
require  it ;  as  in  that  of  a  sheriff's  deed.  But  a  sheriff's  deed,  recorded, 
prevails  over  a  prior  unrecorded  deed  from  the  debtor.(7)  • 

121.  Land  is  liable  to  creditors  of  a  grantee,  thouLHi  his  deed  be  not 
recorded.  Hence,  if  between  the  recovei-y  of  judgment  and  an  execu- 
tion sale,  he  convey  the  land,  the  title  of  the  creditor  has  priority,  the 
execution  relating  to  the  judgment.(8) 

122.  A  deed,  made  for  the  consideration  of  the  grantee's  assuming  a 
debt  of  the  grantor,  and  recorded,  shall  prevail  over  a  prior  unrecorded 
deed. (9) 

123.  A  convevs  to  B,  and  then  to  0.  0  conveys  to  D.  C's  deed  is 
recorded  before  B's,  but  B's  before  D's.    B's  title  prevails  over  D's.    D, 


(1)  Jackson  v.  Stevens,  16  John.  110. 

(2)  Lvncli  V.  Livin<(Ston,  8  Barb.  463. 

(3)  tb. 

(4)  Maxwell  v.  Chapman,  8  Barb.  579. 
.{5)  lb. 


(6)  Tuttle  V.  Jackson,  6  Wend,  213. 
(1)  James  v.  Morey,  2  Cow.  246 ;  Jackson 
V.  Post,  15  Wend.  5S8.(*) 

(8)  Jackson  v.  Winslow,  9  Cow.  13. 

(9)  lb. 


{*)  See  as  to  this  case,  "Hooker  v.  Pierce,  2  Hill,  650. 


(a)  Where  the  statute  requires  the  certificate  of  the  acknowledgment  of  a  deed  of  her  real 
estate  hy  a  married  woman,  to  state  that  she  executed  the  deed  "  freely,  without  any  fear  or 
compulsion  of  lier  husband,"  it  was  held,  that  a  certificate  which  stated  that  she  acknow- 
ledged that  she  executed  it  "  without  any  fear,  or  threat,  or  compulsion  of  her  nusband," 
was  a  sufficient  compliance  with  fhe  statute.     Meriam  v.  Harsen,  2  Barb.  Ch.  232. 

It  is  not  necessary  tiiat  the  certificate  of  the  acknowledgment  of  a  deed  by  a  married 
woman  should  be  in  the  precise  words  of  the  statute,  if  there  is  a  substantial  compliance 
witli  the  statute.     lb. 

The  word  ''freely,"  in  the  statute,  does  not  import  that  she  should  have  executed  the 
deed  without  a  motive,  or  as  a  mere  act  of  generosity,  and  without  any  hope  of  present  or 
future  benefit;  but  it  means  tliat  she  should  have  executed  the  deed  without  constraint  or 
coercion,  or  fear  of  injury  from  her  husband.     lb. 
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havihg  notice  of  the  deed  lo  B,  and  that  he  claims  title,  is  a  mala  fide 
purchaser.(l) 

124.  Although  the  general  rule,  that  notice  to  a  subsequent  grantee 
supplies  the  want  of  registry  of  a  prior  deed,  is  adopted  in  this  State, 
yet,  it  seems,  implied  notice  is  insufficient — it  must  be  explicit.(2) 

125.  But  if  one  having  notice  conveys  to  another  having  none,  the 
latter  takes  a  good  title.     And  notice  to  an  agent  is  sufficient.(3) 

126.  The  question  of  notice  is  one  of  which  a  court  o/Za2<;has  juris- 
diction.(4)(a) 

127.  The  registry  of  a  mortgage  is  notice,  only  to  the  extent  of  the 
sam  specified  in  the  registry,  though  it  varies  from  the  sum  named  in 
the  deed. .  But  actual  notice,  to  a  subsequent  purchaser,  of  the  true 
sum,  will  bind  him. (5) 

128.  It  seems,  registry  of  a  mere  equitable  mortgage  or  incumbrance 
is  sufficient  notice  thereof  to  a  subsequent  purchaser.(6) 

129.  A  statute,  requiring  all  deeds  previously  executed  to  be  recorded 
in  a  certain  time,  otherwise  declaring  them  void  as  to  subsequent  pur- 
chasers, is  binding  in  regard  to  deeds  which  existed,  and  were  in  a 
situation  to  be  recorded,  after  the  passage  of  the  act  and  within  the 
time  fixed!  But  a  Statute,  which  immediately  and  necessarily  impairs 
a  vested  right,  under  a  prior  conveyance,  is  void  in  relation  thereto.(7) 

130.  The  words  "-  purchaser  for  valuahle  consideration"  imply  n  lona 
fide  purchase.  Hence,  where  an  act  declares  a  deed  not  recorded  to  be 
void  against  such  purchaser,  proof  of  mala  fides  on  his  part  is  admissi- 
ble to  sustain  such  a  deed.  These  words  also  import  the  advance  of  a 
new  consideration,  or  relinquishment  of  some  security  j  not  the  mere 
payment  of  a  pre-existing  debt.(8)(&) 


(1)  Jackson  v.  Post,  15  Wend.  588. 

(2)  Jackson  v.  Given,  8  John.  137  ;  Jack- 
son V  Shtirp,  9,  153. 

(3)  Jackson    v.    Burgott,    10   John.    457 ; 
Jackson  v.  JSkton,  12.  452. 

(4)  Jackson  v.  Burgolt,  10  John.  457. 


(5)  Frost  v.  Besknaan,.  1  John.  Cha.  288  i 
Parkist  v.  Alexander,  lb.  394. 

(6)  lb. 

(7)  Variok  v.  Briggs,  6  Paige,  323. 

(8)  Tan  Rensselaer  v.  Clark,  17  Wend.  25; 
Diokerson  v.  Tillinghast,  4  Paige,  215. 


{a)  In  case  of  a  deed  to  husband  and  wife,  slie  paying  the  consideration,  notice  to  liim  of 
a  prior  deed  will  not  bind  her.  Otherwise,  where  he  pays  the  consideration.  So,  one  joint 
tenant  or  tenant  in  common  is  not  bound  by  notice  to  the  other,  unless  there  is  a  trust  or 
agency.     Snyder  v.  Ponable,  1  Hill,  567. 

(6)  The  following  recent  cases  confirm  the  principles  stated  in  the  text: 

The  recording  of  a  deed  is  constructive  notice  to  all  the  world  of  its  existence.  There  is 
no  difference  between  its  elleft  and  that  of  actual  notice,  so  far  as  respects  the  person  re- 
ceiving it.     Schutt  V.  Large,  6  Barb.  373. 

Tho  recording  acts  protect  none  but  innocent  and  iona  fide  purchasers  and  holders;  noi 
those  who  purchase  with  knowledge  or  notice  of  a  defect  in  the  title.    lb. 

In  ejectment,  by  one  olaimiti);  under  an  unrecorded  deed,  against  a  subsequent  purchaser, 
the  questions  of  notice  to  the  latter  of  the  prior  deed,  and  of  good  faith  on  his  part  in  ma- 
king the  purchase,  are  material  questions,  and  should  be  sabnaitted  to  the  jury.     Ih. 

Although  a  subsequent  innocent  purchaser  will  hold  as  against  a  prior  grantee,  in  an  un- 
recorded deed,  yet  his  title  gives  him  no  right  to  the  rent  a»nd  income,  which  accrued  beibre 
the  recording  of  his  own  deed      Strong  v.  Dollner,  2  Sandf.  444. 

So,  where  land  occupied  by  a  tenant  under  a  lease  was  subject  to  a  mortgage,  the  mort- 
gagor conveyed  the  premises,  the  tenant  atlorned,  the  mortgagee  filed  a  bill  to  foreclose,  to 
which  the  grantee  was  not  made  a  party,  on  which  the  premises  were  sold,  and  the  deed  of 
the  master  to  the  purchaser  was  recorded  before  that  of  the  grantee :  held,  such  grantee  was 
entitled  to  recover  the  rent  dcwn  to  the  recording  of  the  master's  deed,  which  was  a  month 
after  the  sale.     lb. 

The  provision  of  the  recording  act,  protecting  a  subsequent  purchaser  against  a  prior  un- 
recorded deed,  of  which  he  had  not  uoline^  was  intended  for  the  protection  of  purchasess 
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131.  In  Pennsylvania,  by  act  of  1715,  county  offices  of  record  are 
established;  The  grantor,  or  one  of  several,  or  else  two  or  more  of  the 
v^itnesses  present  at  the  execution,  are  required  to  come  before  a  justice 
of  the  peace  for  the  city  or  county  where  the  lands  lie,  for  the  purpose 
of  acknowledgment.  If  the  grantor  be  dead  or  cannot  appear,  the 
witnesses  are  to  prove  the  deed.  The  justice  to  certify  such  acknow- 
ledgment, &o.,  on  the  back  of  the  deed.(a)  Deeds  made  out  of  the  pro- 
vince, to  be  proved  by  a  witness  before  a  justice  of  the  peace  in  the 
province,  or  a  mayor,  chief  magistrate  or  officer  of  the  place  of  execu- 
tion, and  certified  witli  the  public  seal  of  such  place.  Examined  and 
certified  copies  of  deeds  recorded  to  be  received  in  evidence.  A  mort- 
gage, or  defeasible  deed  in  the  nature  thereof,  to  be  invalid,  unless 
acknowledged,  &c.,  and  recorded  in  six  months  from  date.  By  act  of 
1770,  past  deeds  of  femes  covert,  executed  in  the  common  form  of  con- 
veyances, are  declared  valid.  Such  deeds,  in  future,  to  be  acknow- 
ledged before  a  judge  of  the  Supreme  Court,  or  a  justice  of  the  County 
Court  where  the  lands  lie,  with  a  private  examination  of  the  wife.  If 
executed  out  of  the  province,  to  be  acknowledged  in  the  same  mode 
with  other  deeds.  By  act  of  1775,  all  deeds,  affecting  lands  in  law  or 
equity,  shall  be  acknowledged  or  proved  before  a  judge  of  the  Supreme 
Court,  or  justice  of  the  Court  of  Common  Pleas  for  the  county,  and 
recorded  within  six  months — otherwise  to  be  void  against  a  subsequent 
purchaser  whose  deed  is  first  recorded.  Deeds  made  out  of  the 
province  shall  be  acknowledged,  &c.,  (as  above,)  or  proved  before 
a  supreme  judge  of  the  province,  within  twelve  months — otherwise  to 
be  void,  &c.,  as  above.(Z))  The  act  does  not  apply  to  leases  not  exceed- 
ing twenty-one  years,  attended  by  actual  possession.  Where  the  gran- 
tors and  witnesses  are  dead,  or  cannot  be  had,  the  handwriting  of  the 
latter,  or,  if  impracticable,  of  the  former,  ma}''  be  proved  before  a  judge 
of  the  Supreme  Court,  or  justice  of  the  Court  of  Common  Pleas  for 
the  county.  By  act  of  1785,  acknowledgments,  &c.,  may  be  had  before 
the  president  of  the  Court  of  Common  Pleas  of  any  county,  and,  by 
act  of  1791,  before  any  assistant  or  associate  judge  of  such  court.  By 
acts  of  1791  and  1799,  before  the  mayor  and  recorder  of  the  city  of 
Philadelphia,  the  Master  of  the  Eolls,  and  the  justices  of  the  peace  of 
the  Commonwealth,  in  the  same  manner  that  justices  of  the  peace  might 
act  under  the  St.  of  1715,  (sec.  127.)  And,  by  acts  of  1799,  and  1817, 
the  mayor  and  recorder  of  Philadelphia  m^y  take  acknowledgments, 
&c.,  for  lands  in  any  part  of  the  State.     By  acts  of  1803  and  1806,  an 

against  previous  grants  made  by  their  own  grantor,  of  which  they  were  ignorant.  It  has 
no  application  to  a  purchaser,  who  derives  his  title  from  one  claiming  in  hostility  to  all  the 
parties  in  the  unrecorded  deed.     Embury  v.  Conner,  2  Sandf  98. 

Under  the  general  repealing  act  in  theReyised  Statutes,  and  the  recording  act  of  1827,  em- 
braced in  those  statutes,  the  previous  recording  acts  remain  in  force,  with  respect  to  prior 
unrecorded  deeds  and  mortgages,  at  least  so  far  as  such  acts  relate  to  the  rule  of  priority 
between  such  deeds  and  mortgages,  or  between  them  and  subsequent  conveyances.  Fort 
T.  Burch,  6  Barb.  60. 

The  open  and  visible  possession  of  premises  by  a  purchaser,  under  an  unregistered  deed, 
is  suiEcient  notice  to  protect  him  against  a  subsequent  purchaser,  and  to  charge  the  latter 
■with  a  knowledge  of  the  former's  rights.     Troup  v.  Hurlbut,  10  Barb.  354. 

(a)  A  witness  to  the  probate  of  a  deed  need  not  sign  it.  The  magistrate's  certificate  is 
sufficient.     Dana  v.  Bank,  &o.,  5  Watts  &  S.  223. 

(6)  Where  there  are  two  deeds,  of  different  dates,  between  the  same  parties,  and  neither 
is  recorded  within  six  months;  the  one  first  recorded  has  priority.  Ebner  v.  Goundie,  5 
Watts  &  S.  *«. 
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alderman  of  the  city  may  take  acknowledgments  and  proofs,  where  the 
land  lies  therein.  By  act  of  1814,  such  alderman  or  any  justice  of  the 
peace  may  do  it,  in  case  of  any  land  in  the  State.  By  act  of  1819, 
acknowledgment,  &g.,  of,  deeds  executed  out  of  the  State,  is  made  be- 
fore a  U.  S.  j  udge,  a  judge  or  justice  of  the  Supreme  or  Superior  Court, 
or  Court  of  Common  Pleas,  of  any  State  or  Territory  in  the  United 
States,  and  certified  under  the  court  seal. 

132.  By  act  of  1820,  mortgages  take  effect  according  to  registration, 
except  those  given  for  the  price  of  the  land,  for  recording  which,  sixty 
days  are  allowed. 

lo3.  By  act  of  1826,  past  deeds  of  femes  covert,  the  certificate  of  ac- 
knowledgment of  which  is  defective,  are  made  valid.  By  act  of  1827, 
acknowledgment,  &c.,  of  instruments  made  out  of  the  United  States, 
may  be  before  a  U.  S.  consul  or  vice-consul  at  the  place  of  execution, 
certified  under  his  official  seal.  By  act  of  1828,  the  governor  is  au- 
thorized to  appoint  commissioners  in  other  States,  for  taking  acknow- 
ledgments, &c.  By  act  of  1828,  a  release,  or  evidence  of  payment  of  a 
legacy  charged  upon  lands,  given  to  an  executor,  &c.,  assignee,  trustee 
or  guardian,  if  under  seal,  attested  by  two  witnesses,  and  duly  acknow- 
ledged or  proved,  may  be  recorded  where  the  land  lies. 

134.  By  act  of  183."),  the  necessity  of  a  seal  affixed  to  a  certificate  of 
proof,  &c.,  is  dispensed  with  both  as  to  past  and  future  instruments. 
The  aldermen  of  the  county  of  Philadelphia  are  invested  with  the 
same  powers  as  those  of  the  city.(l)  By  an  act  of  1841,  recorders  of 
deeds  are  empowered  to  take  the  acknowledgments  of  married  women, 
(p.  8.)  Deeds  prior  to  the  act  of  March  18,  1775,  are  to  be  recorded 
within  two  years  from  March  26, 1841 ;  otherwise,  they  are  not  evidence, 
unless  proved  or  acknowledged  according  to  law,  or  unless  possession 
has  gone  with  the  deed,  (p.  106.)  This  provision  is  not  to  impair  the 
rights  of  subsequent  bona  fide  purchasers  or  mortgagees.  lb.  Ac- 
knowledgments before  the  mayor  or  recorder  of  Philadelphia,  prior  to 
the  act  of  January  9,  1817,  which  would  be  good  under  that  act,  are 
made  valid,  (p.  352.)  By  act  of  1840,  (p.  412,)  recorders  may  take  ac- 
knowledgments as  to  land  in  their  own  county.  Acknowledgments, 
prior  to  April  16,  1840,  before  an  authorized  officer,  by  husband  and 
wife,  in  the  United  States,  or  to  be  made  after  said  date  before  the  fol- 
lowing first  of  January,  are  made  good,  though  the  certificate  is  defec- 
tive, (p.  361.)  So,  acknoVledgments  conformable  to  the  laws  of  the 
State  where  they  were  taken,  at  any  time  previous  to  the  date  of 
the  act.  lb.  By  an  act  of  1838-9,  (p.  92,)  acknowledgments  before 
commissioners  are  made  good.  By  a  late  act,  (1844,  188,)  in  case  of 
past  deeds  of  sheriffs,  the  certificate  of  the  prothonotary  of  any  court, 
though  not  under  seal,  is  rendered  valid,  except  against  bona  fide  pur- 
chasers or  holders  without  notice.(a) 


(1)  Purd.  Dig:,  193-208;  Park  &  J.  169. 
See  Jaques  v.  Weeks,  7  Watts,  261:  Behnet 
V.    Paine,   lb.   334  ;    Bellas    v.  M'Carty,   10 


Watts,  13;  Cash  v.  Tezer,  1  Watts  &  S.  528  ; 
Poust  V.  Eoss,  lb.  501;  Solomon  v.  Parnell, 
2  ililes,  264. 


(a)  By  act  of  1850,  575,  the  acknowledgment  of  a  feme  covert  may  be  before  the  judge 
of  a  court  of  record,  out  of  the  State,  or  a  judge  of  the  Court  of  Common  Pleas,  in  Pennsylva- 
nia.   The  acknowledgment  of  a  deedoutof  the  State  may  be  beforea  judge  ofa  court  of  record. 

By  act  of  1849,  527,  a  feme  covert  may  acknowledge,  out  of  tlie  United  States,  before  a 
minister,  ambassador,  charge  d'affaires,  consul  or  vice-consul  of  tlie  United  States.  Aacknow- 
ledgmeuts  may  be  had  before  a  judge  of  Probate,  or  a  court  of  record  out  of  the  State, 
lb.  520. 
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135.  A  deed  dated  prior  to  the  act  of  1775  is  good  without  registra- 
tion.(l) 

136.  Where  a  deed  is  unrecorded,  a  second  grantee  may  avail  him- 
self of  improvements  made  by  him  on  the  land,  by  way  of  a  consider- 
ation, which  will  give  him  the  prior  title.(2) 

187.  Where  a  bond  of  defeasance  is  unrecorded,  but  the  deed  is  re- 
corded, the  transaction  stands  like  an  unrecorded  mortgage,  which  is 
postponed  to  a  subsequent  judgment.(3) 

138.  The  above  acts  of  1715,  1770,  1775,  and  1814,  are  in  pari  ma- 
teria, and,  therefore,  in  all  the  cases  for  which  they  provide  alike,  a  seal 
is  necessary  in  the  certificate  of  acknowledgment,  &c.  (So  it  has  been 
held,  that  the  seal  of  a  justice  is  necessary  to  a  certificate  ;  and  registry 
without  it  is  of  no  avail.     (Altered'  by  statute,  sec.  184.)(4) 

189.  Husband  and  wife  conveyed  by  a  deed  defectively  acknow- 
ledged. After  her  death,  her  heirs  recovered  the  land  and  occupied  it 
for  seventeen  years.  The  above  act,  (sec.  128,)  for  curing  defective  deeds 
oi femes  covert,  was  then  passed.  Held,  the  grantee  might  recover  back 
the  land.(5) 

1-10.  The  recording  acts  do  not  apply  to  the  assignment  of  an  insol- 
vent debtor.  Nor  does  the  act  of  1775  apply  to  the  assignment  of  all 
one's  right  in  a  sum  of  money,  charged  by  agreement  upon  land  in  lieu 
of  dower,  the  interest  payable  to  the  widow  during  her  life,  and  the 
principal,  after  her  death,  in  part  to  the  assignor.  And  it  seems  this 
act  does  not  apply  to  the  assignment  of  a  mortgage.  But  the  act  does 
apply,  it  seems,  to  conveyances  affecting  lands,  though  not  signed  and 
sealed,  and  authorizes  the  admission  of  exemplifications  in  evidence, 
after  acknowledgment,  &c.,  and  registry.  So  the  statutes  apply  to  all 
written  contracts  concerning  real  estate.(6) 

141.  The  registry  acts  do  not  apply  to  subsequent  purchasers  claim- 
ing under  an  independent  title,  but  only  to  those  claiming  under  the 
grantor  in  the  former  deed.  They  apply  to  subsequent  purchasers  at 
an  execution  sale.  But  registration  of  a  deed  between  third  persons  is 
not  notice  to  an  execution  purchaser,  not  claiming  through  and  under 
such  deeds.(7) 

142.  A  deed,  dated  in  1772,  might  be  validly  acknowledged  by  an 
associate  judge  of  a  county  in  which  the  land  did  not  lie.(8) 

143.  A  deed,  regularly  proved  by  a,  witness  before  the  proper  officer, 
may  be  read  in  evidence,  though  not  recorded  ;  the  registry  making  no 
part  of  the  proof,  but  onXj  giving  the  deed  a  special  operation. (9) 

144.  A  deed  executed  in  England,  and  acknowledged  here,  though 
not  recorded,  has  been  received  in  evidence.  So  a  deed  executed  there, 
and  recorded  here.  So  a  deed,  proved  by  a  subscribing  witness  before 
a  judge  of  the  Court  of  Common  Pleas  of  another  State,  and  certified 
under  the  hand  of  the  clerk  and  seal  of  the  court,  showing  that  such 
person  was  the  judge;  is  legally  authenticated. (10) 


(1)  Powers  V.    M'Ferran,    2   S.  &   R.   44; 
KoUer  v.  Nutz,  5,  246. 

(2)  Boggs  V.  Varner,  6  Watts  &  S.  469.     , 

(3)  Priedley  v.  Hamilton,  11  S.  &  R.  TO. 

(4)  Duncan  v.  Duncan,  1  "Watts,  322  ;  Bar- 
ney «.  Sutton,  2  Watts,  31. 

(5)  Mercer  v.  Watson,  1  Watts,  330. 

(6)  Ruby  V.  Glenn,  5  Watts,  11 ;  Craft  v. 
Webster,  4  Rawle,  242  ;  Hellman  v.  Hellman, 


lb.  440  ;  Brotherton  v.  Livingston,  3  Watts  & 
S.  334. 

(1)  Henry  v.  Morgan,  2  Binn.  49T  ;  Irvine 
V.  Campbell,  6,  119 ;  Keller  v.  Nutz,  5  S  &  R. 
246.     See  Rigler  v.  Cloud,  2  Harr.  361. 

(8)  M'Ferran  v.  Powers,  1  S.  &  R.  102. 

(9)  Hamilton  v.  Galloway,  1  Dall,  93. 

(10)  Morris  v.  Vanderen,  lb.  66;  Sandford 
V.  Decamp,  8  Watts,  542. 
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145.  The  registering  of  a  sheriff's  deed  in  the  prothonotary's  office, 
according  to  usage,  has  been  held  a  sufficient  recording.(l)(a) 

146.  A  mortgage,  though  not  recorded  within  six  months,  has  been 
held  good  against  the  mortgagor  and  a  purchaser  with  notice.  The  six 
months  allowed  are  calendar  months. 

147.  A  certificate  of  acknowledgment  of  a  deed  made  by  husband 
and  wife,  in  this  form — "  A  and  B  personally  appeared  and  acknow- 
ledged, &c.,  to  be  their  act,"  &c.,  and  desired"  the  same- to  be  recorded, 
she  being  of  full  age,  and  examined  apart ;  but  not  stating  that  the  con- 
tents were  made  known  to  her,  is  insufficient.(2) 

148.  But  a  certificate,  stating  that  the  wife  acknowledged  "  the  lands 
in  the  deed  mentioned  to  be  the  right  of  the  grantee,"  is  sufficient,  be- 
cause it  shows  that  she  had  knowledge  of  the  contents  of  the  deed.(3) 

149.  If  the  certificate  use  the  words  "  voluntarily  consenting  there- 
to," without  stating  that  it  was  without  the  coercion  or  compulsion  of 
the  husband,  this  is  sufficient.  But  the  fact  of  the  wife's  voluntary  con- 
sent must  always  appear  by  the  acknowledgment.(4)(&) 

150.  In  Delaware,  a  deed  may  be  acknowledged  in  any  county,  be- 
fore the  Supreme  or  Common  Pleas  Court,  or  a  judge  thereof,  the  Chan- 
cellor, or  two  justices  of  the  peace  for  the  same  county.     So,  under  a 

(1)  lb.  68.  I      (3)  5  Binn.  296;   1  Pet.  188. 

(2)  1    Binn.  470.     See  Ex  parte  Shaw,  9        (4)  6  Binn.  435  ;  Pur.  Dig.  210. 
Dow).  P.  0.  839.  ,       I 

(a)  It  is  immaterial,  that  a  wrong  year  is  indorsed  on  a  petition,  that  a  sheriff  may  acknow- 
ledge a  deed  made  by  his  predecessor,  where  the  entries  on  the  docket  and  the  recitals  in 
the  deed  correspond  and  are  regular ;  and  it  is  immaterial  that  there  is  no  description  of  tlie 
property  sold  in  such  petition,  except  the  name  of  the  former  owner.  Woodi  v.  Halsey,  9 
Barr,  144. 

(6)  One  bound  to  make  a  title,  by  means  of  a  deed  from  the  nominal  grantor,  cannot  take 
the  acknowledgment  of  his  wife,  as  a  magistrate.     Withers  v.  Baird,  1  Watts,  227. 

The  deed  of  a  feme  covert  was  acknowledged  before  ajudge  of  the  Circuit  Court  of  the  county 
in  Indiana,  being  a  common  law  court,  and  certified  under  thn  private  seal  of  the  clerk,  the 
■court  having  none.  Held  sufficient,  under  the  act  of  1819.  Creigh  v.  Beelin,  1  Watts  &  S. 
83. 

The  certificate  of  a  justice,  in  relation  to  an  acknowledgment  of  a  mortgage  by  a  feme  co- 
vert, is  not  conclusive,  but  parol  evidence  is  admissible,  that  it  was  not  done  of  her  free  will 
and  accord,  but  that  undue  means  were  used  for  obtaining  it.  Louden  v.  Blythe,  4  Harris, 
632. 

The  acknowledgment  of  a  deed,  by  husband  and  wife,  of  the  wife's  laud,  may  be  shown 
to  have  been  obtained  by  fraud  and  duress  of  the  wife,  and  thus  avoided  as  to  volunteers  or 
purchasers  with  notice.  AUter,  as  to  bona  fide  purchasers  without  notice.  Schrader  v. 
Decker,  9  Barr,  14. 

A  conveyed  ground  to  B,  subject  to  ground-rent,  but  neglected  to  put  the  deed  on  record, 
and  B  took  possession  of  the  land  and  retained  it  for  more  than  twenty-three  years.  In  the 
meantime,  the  ground  was  assessed  for  municipal  charges,  the  claim  for  the  same  being  filed 
against  B  as  owner,  orreputed  owner,  pnd  was  sold  at  sheriff's  sale,  on  the  judgment  for  the 
same,  without  notice  of  any  claim  against  it  by  A.  Held,  that  A  was  estopped  from 
disputing  the  title  of  the  purchaser;  the  object  of  the  recording  acts  being  to  give  public  no-  ' 
tice  in  whom  the  title  to  real  estate  resided,  so  that  no  one  may  be  defrauded  by  a  decep- 
tive appearance  of  title.     Salter  v.  Reed,  3  Harris,  260. 

A  power  of  attorney  to  convey  an  interest  in  tlie  proceeds  of  real  eatat'e  sold  under  a  will, 
with  the  conveyance  itself,  may  be  recorded.     Costen,  &c.,  1  Harr.  292. 

Agreement  to  convey  to  trustees  for  the  benefit  of  creditors,  with  the  power  to  sell.  A 
deed  was  afterwards  made,  but  the  agreement  was  not  recorded  within  a  year.  Held,  the 
agreement  was  a  voluntary  deed,  which  by  sec.  5  of  Stat.  Mar.  24,  1818,  must  be  recorded  in 
30  days ;  and  that  the  last  deed  was  ineffectual  against  a  sheriff's  deed  to  an  execution  pur- 
chaser, the  judgment  being  subsequent  to  both  deeds.     Thomas  v.  Lowher,  2  Harr.  438. 

The  acknowledgment  of  a  deed  before  a  notary  of  the  State  mast  be  within  the  State. 
Harris  v.  Burton,  4  Harr.  66. 
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power  of  attorney,  first  proved.  And  a  deed  may  be  proved  by  a  sub- 
scribing witness.  The  private  examination  of  a  feme  covert  may  be  in 
any  county,  before  the  Chancellor,  a  judge  of  either  of  said  courts,  or 
two  justices  of  the  peace  for  the  same  county.  The  certificate  of  ac- 
knowledgment, &c.,  in  court,  to  be  under  seal' of  the  clerk  or  prothono- 
tary.  Acknowledgment,  &c.,  out  of  the  State  to  be  before  a  United 
States'  district  judge,  the  Chancellor  or  judge  of  a  court  of  record,  or 
said  court  itself,  or  the  chief  officer  of  a  city  or  borough  ;  the  certificate 
to  be  under  the  oflacial  seal;  if  the  acknowledgment  is  in  court,  affixed 
by  the  clerk  or  other  officer  thereof;  if  by  a  judge,  the  seal  to  be  af- 
fixed to  his  certificate,  or  to  that  of  the  clerk  or  keeper  of  the  seal.  A 
letter  of  attorney  to  convey  or  to  acknowledge  may  be  acknowledged, 
&c.,  and  recorded.  A  power  to  sell  authorizes  acknowledgment.  But 
?ifeme  covert  cannot  make  a  letter  of  attorney.  The  private  examina- 
tion of  a  wife  is  valid,  though  the  deed  be  not  recorded;  but  no  other 
acknowledgment  or  proof  A  deed  or  letter  of  attorney  shall  be  re- 
corded within  one  year  ;  else  it  is  invalid  against  a  subsequent  fair  cred- 
itor or  purchaser.  This  does  not  apply  to  a  lease  for  fair  rent  for  not 
more  than  2i  -years,  attended  by  possession,  or  where  the  lessee  is  to 
have  possession  within  one  year.  Mortgages  lodged  for  registry  at  the 
same  time  have  priority  according  to  their  dates  ;  if  made  for  the  pur- 
chase-money of  land,  sixty  days  are  allowed  for  recording.  In  case  of 
a  defeasance,  the  grantee  must,  indorse  upon  and  record  with  his  deed 
a  note  thereof  The  defeasance,  though  unsealed,  shall  be  acknowl- 
edged, &c.,  and  recorded  within  sixty  da\s;  else  it  is  void  against  pur- 
chasers, &c.  Two  justices  of  the  peace,  taking  acknowledgment,  &c., 
must  act  together.  By  a  late  act,  commissioners  in  other  States  may 
take  the  acknowledgment  or  proofj  (in  case  of  relusal  to  acknowledge,) 
of  deeds.  If  the  grantor  and  witnesses  are  dead,  removed  from  the' 
State,  or  cannot  be  found,  secondar}-  evidence  of  a  boundary  is  usually 
received,  and  the  facts  are  minutely  certified.  If  a  deed  is  not  proved 
and  recorded,  it  is  admitted  in  evidence,  upon  the  common  law  proofs. 
Certified  copies  of  recorded  deeds  are  admitted  in  evidence.(l) 

151.  In  Maryland,  a  deed  of  a  freehold  estate,  or  an  estate  for  more 
than  seven  j-ears,  or  declaring  or  limiting  any  use,  must  be  acknow- 
ledged before  two  justices  of  the  peace  of  the  county  where  the  land 
lies,  or  where  the  grantor  lives,  or  a  judge  of  the  County  Court  for  the 
former  county,  or  mayor  of  Annapolis  for  Anne  Arundel  county,  and 
recorded  in  this  county  within  six  calendar  months  from  its  date.  Other- 
wise, the  deed  is  void  between  tlie  parties.  But  where  registration  has 
been  omitted,  without  fraud,  it  may  be  authorized  by  filing  a  bill  in 
Chancery,  and  will  be  effectual  except  against  subsequent  purchasers  and 
creditors,  if  made  within  six  months  fjom  a  decree.  Such  decree  may  be 
reviewed  within  eighteen  mouths.  A  feme  covert  may  join  the  husband 
in  a  deed  of  her  lands,  and  may  release  her  dower  without  executing 
the  deed;  in  each  case  acknowleilging  the  deed,  and  undergoing  a 
private  examination.  In  case  of  acknowledgment  in  a  county  where 
the  land  does  not  lie,  but  where  the  party  lives,  the  clerk  of  the  court 
must  certify,  under  the  court  seal,  the  official  capacity  of  the  acting 


(1)  4  Griff,  1034-41  ;  Del.  L.  89-93;  183f, 
159.  (See  lb.  1830,  19-20;  1831,44-5; 
1835,  306;  1837,  69.)     By  actaoflSSg,  216; 


1843,  456,  the  time  for  recording  deeds  is 
extended.  By  the  Revised  Statutes,  it  ia  one 
yean      Kev.  Sta.  269. 
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justice  or  judge.  Where  a  grantor  is  out  of  tte  State,  a  commission 
issues,  on  application  of  the  purchaser,  and  with  the  written  consent  of 
the  grantor,  from  the  clerk  of  the  county  court  where  the  land  lies,  to 
two  or  more  commissioners  at  the  grantor's  residence.  Any  two  of 
them  may  take  the  acknowledgment,  and  shall  certify  it  under  seal, 
and  return  the  commission  to  be  recorded  with  the  deed.  Or  the 
grantor  may  empower  an  attorney  in  the  State  to  acknowledge  for  him, 
the  power  to  be  incorporated  with  or  annexed  to  the  deed,  and  proved 
by  a  subscribing  witness  before  the  County  Court,  or  two  justices  of  the 
county  where  the  land  lies,  or  a  district  judge,  or  the  governor,  or 
mayor,  notary  public,  court,  or  judge  thereof,  of  the  place  where  it  is 
executed  ;  in  each  case  the  certificate  to  be  under  an  official  seal.  A. 
feme  covert  out  of  the  State  may  acknowledge  before  commissioners,  (as 
above,)  or  a  United  States'  judge,  or  the  chief  magistrate,  a  mayor, 
court  or  judge,  of  the  place  of  acknowledgment.  The  acknowledgment 
is  authenticated  like  that  of  letters  of  attorney.  The  husband  may 
acknowledge  before  the  same  officers,  where  the  deed  conveys  her 
estate.(l)(a) 

152.  Though  a  deed  made  in  Delaware  will  not  pass  lands  in  Mary- 
land^ unless  executed,  acknowledged  and  recorded,  according  to  the 
laws  of  the  latter  State;  yet,  if  the  grantor,  previously  to  making  such 
deed,  has  sold  the  land,  received  a  part  of  the  price,  and  given  bond  to 
convey  upon  receipt  of  the  balance ;  a  deed  embracing  the  rights  and 
credits  of  the  grantor  will  pass  his  interest  in  the  unpaid  purchase- 
money.(2) 

153.  An  original  deed,  recorded,  is  not  admissible  in  evidence,  with- 
out proving  the  handwriting  of  the  recording  officer,  who  certifies 
upon  the  back  of  such  deed. (3) 

154.  Where  the  official  character  of  the  person  taking  the  acknowl- 
edgment of  a  deed  does  not  appear  thereupon,  nor  the  county,  where  it 
was  taken,  and  there  is  no  presumptive  evidence  of  acknowledgment 
according  to  the  act  of  1715,  a  copy,  is  not  j^er  se  admissible  in  evidence. 

(1)  4  Griff.   901-12.     See  Brooks  v.  Dent,  I    (2)  Houston  v.  Nowland,  1  Gill  &.  J.  480. 
1  Md.  Ch.  Deeis.  523.  (    {3)  Gwynn  v.  Jones,  2  Gill  &  X  173. 

(a)  By  acts  of  1825,  o.  58,  and  1830,  c.  164,  acknowledgment  in  another  State  may  be 
before  a  United  Slates  judge  of  a  court  of  record  of  the  State  and  county  where  the  grantor 
may  be ;  the  clerk,  ftc,  to  certify  under  seal  to  his  official  character.  The  deed  may  be  re- 
corded witliin  six  months.  The  examination  of  a,  feme  covert  is  included  in  this  provision. 
Deeds  may  be  acknowledged  in  open  court,  in  any  court  of  record  in  the  United  States,  or 
of  any  State  or  Territory,  and  certified  under  the  court  seat.  See  also  1831.  116.  By  act  of 
1831,  ch.  205,  the  registry  of  contracts  for  lands  is  authorized.  Also,  an  officer  taking  ac- 
knowledgments, &e.,  must  know  and  certify  the  identity  of  the  party.  By  act  of  1831,  ch. 
304,  a  deed  may  be  recorded  out  of  the  time,  and  is  valid  against  tlie  grantor,  Ac,  and  all 
having  notice.  So  it  is  valid  against  all  persons,  if  the  grantee  took  possession,  from  the  time 
of  recording,  subject  to  the  priorities  provided  by  the  act  of  1825.  The  statute  does  not 
apply  to  mortgages.  See  1832,  ch.  128;  1833,  68;  1834.  80;  1835,  165,  211,  332.  It  has 
been  held,  that  the  recording  acts  impose. no  new  formality,  as  requisite  to  the  validity  of  a 
deed  between  the  parties.  Salmon  v.  Clagett,  3  Bland,  1'72.  By  a  late  act  (Feb.  24,  1842) 
deeds  executed  since  Feb.  10,  1835,  and  not  certified  according  to  the  act  of  1835,  ch.  205,  _ 
are  confirmed,  with  a  saving  of  the  rights  of  purchasers. 

By  St.  1849,  eh.  199,  deeds  may  be  acknowledged  out  of  the  country  before  a  consul  or 
vice-consul. 

Out  of  the  State,  before  any  person  authorized  by  the  laws  of  Maryland  to  take  aoknow- 
ledgraents,  &c. 
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But,  it  seems,  if  the  grantee  were  proved  to  have  occupied  under  the 
.  grantor's  title,  a  legal  acknowledgment  might  be  presumed. (1) 

155.  A  deed  of  a  non-resident  grantor,  acknowledged  by  an  attorney 
under  a  letter  of  attorney,  proved  before  o«e  justice  of  the  peace,  is  in- 
valid.(2) 

156.  The  certificate  of  the  clerk  of  a  county  court,  that  the  persons 
taking  an  acknowledgment  were  then,  and  still  are,  two  justices  of  the 

peace  for  such  county,  and  to  all  certificates  by  them  given  as  such,  due 
faith,  &c.,  ought  to  be  given,  &c.,  is  sufficient  authority  for  regis- 
tration.(3) 

157.  Where  a  deed  is  seasonably  recorded,  but  the  acknowledgment 
omits  the  year  when  it  was  taken  :  such  acknowledgment  is  presumed 
to  be  legal.  So  th'e  acknowledgment  of  an  ancient  deed  renders  it  ad- 
missible in  evidence,  though  not  signed  or  sealed. (4) 

158.  Where  a  deed  is  stated  to  be  made  between  A  and  B,  his  wife, 
of  the  one  part,  and  C  of  the  other,  and  A,  in  consideration,  &c,,  grants 
to  C,  &c.,  and  both  A  and  B  sign,  seal  and  acknowledge  the  deed,  B 
being  privately  examined,  B's  estate  does  not  pass,  because  she  is  not  a 
grantor. ip) 

■  159.  A  deed,  made  in  1782,  by  a  non-resident  and  his  wife,  of  her 
lands,  could  not  be  legally  acknowledged  by  the  husband  out  of  the 
State.  Hence,  though  properly  acknowledged  by  the  wife,  it  did  not 
pass  the  land. (6) 

160.  The  deed  of  a,  feme  covert  may  be  valid,  though  th^certificate  of 
acknowledgment  vary  somewhat  from  the  prescribed  form,  if  the  sens© 
is  the  same. (7) 

161.  The  above  provisions,  (sec.  151,)  for  procuring  registration  by  a 
decree  of  Chancery,  do  not  apply  to  an  estate  tail.  And  registration, 
under  such  decree,  after  the  deatli  of  a  tenant  in  tail,  grantor,  does  not 
bind  his  issue. (8) 

162.  Where  a  person  resides  in  one  county,  and  has  a  temporary 
abode  in  another,  and  the  land  lies  in  neither,  acknowledgment  in  the 
latter  county  is  invalid.  But  a  non-resident  may  validly  acknowledge 
a  deed  in  any  county  in  the  State,  before  two  justices.(9) 

163.  The  time  of  enrolment  of  a  deed  is  a  question  for  the  jury  ;  and, 
if  possession  has  been  had  under  it,  they  may  presume  a  reasonable  en- 
rolment.(lO) 

164.  Acknowledgment,  that  the  land  in  question  is  the  right  of  the 
grantee,  has  been  held  sufficient.(ll) 

165.  Separate  acknowledgments  before  two  justices  of  the  peace  are 
insufficient ;  nor  is  parol  evidence  admissible  of  such  acknowledgments. 
But  the  official  authority  of  an  officer  who  takes  an  acknowledgment 
may  be  proved  by  parol  evidence.(12) 


(1)  Connelly  v.  Bowie,  6  Hal'.  &  J.  141. 

(2)  Beal  v  Lynn,  6  Har.  &  J.  336. 

(3)  6  Har.  &  J.  336. 

(4)  Wickes  v.  Caulk,  5  Har.  &  J.  36  ;  Car- 
roll V.  Norwood,  1  Har.  &  J;  178;  4  Ear.  & 
M'Hen.  222;   1,  162. 

(5)  Hawkins  v.  Gould,  3   Har.   &  J.   243. 

(6)  Lawrence  v.  Heiater,  3  Har.  &  J.  371. 
See  lb.  574. 

(7)  Hollingaworthj;.  M'Donald,  2  Har.  &  J. 
237. 


(8)  Jones  i;.  Jones,  2  Har.  &  J.  281;  1,  180; 
3  Har.  &  M'Hen.  220. 

(91  Hall  V.  Gittings,  2  Har.  &  J.  383  ;  1, 
14 ;  2  Har.  &  M'Hen.  46. 

(10)  Carroll  v.  Norwood,  1  Har.  &  J.  172. 

(11)  Blair  i;.  Valliant,  4  Har.  &  M'Hen.  62. 
But  see  3,  430. 

(12)  3  Har.   &  M'Hen.   321;  Vau  Ness  «. 
Banks,  &c.,  13  Pet.  17. 
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166.  In  Virginia,  where  a  deed.is  recorded  in  any  couaty  or  corpora- 
tion court,  and  iias  become  lost  or  mislaid  ;  upon  affidavit  of  a  party 
interested,  a  copy  from  tiie  records,  certified  by  the  cl!3rk,  may  be  re- 
corded in  any  other  county  or  corporation,  and  such  recording  shall  be 
a  substitute  for  the  original  deed.(l) 

167.  Where  a  power  of  attorney  or  other  deed  is  produced,  with  a 
certificate  of  the  clerk  of  a  court  of  record  of  any  of  the  United  States, 
any  Territory  or  district,  that  it  has  been  acknowledged,  or  proved  by 
the  number  of  witnesses  required  in  Virginia,  before  such  court ;  it 
shall  be  good  evidence.  But  the  certificate  must  have  the  seal  of  the 
court,  or  the  clerk  must  state  that  there  is  none,  and  in  the  latter  case 
the  presiding  judge  or  justice  must  certifj'  to  his  clerkship,  and  that  the 
attestation  is  in  due  form.  A  deed  thus  authenticated  may  be  admitted 
to  record  by  any  court  of  the  State  where  deeds  are  usually  recorded, 
on  application  of  a  party  interested. (2) 

168.  Upon  the  certificate  of  the  clerk  of  any  county  or  corporation 
court,  that  a  deed  has  been  recorded  on  proof,  or  acknowledgment,  the 
clerk  of  any  other  county  or  corporation  may  also  record  it. 

169.  A  conveyance  by  writing,  sealed  and  delivered,  of  any  inherit- 
ance, freehold  or  term  for  more  than  five  years,  including  marriage  set- 
tlements, trust  deeds  and  mortgages,  and  also  any  covenant  or  agree- 
ment in  consideration  of  njarriage,  is  void  against  an  ignorant  purcha-, 
ser,  for  consideration,  or  a  creditor  only, (a)  unless  acknowledged  or 
proved  by  ijiree  witnesses  before  the  general  court,  or  the  court  of  the 
district,  county,  city,  or  corporation,  where  some  part  of  the  land  lies, 
(and  rec'orded,)  within  eight  months  from  sealing  and  delivery.    . 

170.  When  a  deed  is  acknowledged  or  proved  in  court,  livery  of  sei- 
zin, if  necessary,  shall  also  be  acknowledged  or  proved,  and  recorded. 

171.  Where  a  party  lives  out  of  the  State,  or  out  of  the  district  or 
county  where  the  land  lies,  the  deed  may  be  acknowledged  or  proved 
by  the  requisite  number  of  Avitnesses,  before  any  court  of  law,  or  the 
chief  magistrate  of  any  city,  town  or  corporation  of  the  country  where 
the  party  resides,  or,  if  abroad,  by  a  minister,  charge,  consul,  vice-con- 
sul, or  commercial  agent,  and  certified  by  him  in  the  usual  form,  and 
presented  for  record  to  the  proper  court,  in  eighteen  months  from  exe- 
cution where  it  takes  place  out  of  the  State,  or  in  eight  months,  if  with- 
in the  State:  and  this  shall  be  deemed  a  sufficient  authentication. 

172.  Where  a  married  woman  executes  a  deed,  she  appears  in  court, 
and  is  examined  privately  by  one  of  the  judges,  as  to  her  freely  sign- 
ing the  instrument,  and  continuing  to  be  satisfied  with  it,  the  deed  be- 
ing shown  and  explained  to  her.  She  acknowledges  the  deed  before 
the  court,  or  else  before  two  justices  of  the  county  where  she  dwells,  or 
the  magistrate  of  a  corporate  town,  if  she  lives  in  the  United  States, 
these  officers  being  empowered  by  a  commission  from  the  clerk  of  the 
court  where  the  deed  is  to  be  recorded,  to  examine  her,  and  take  her 
acknowledgment.  The  officer  gives  a  certificate,  and,  the  deed  being 
acknowledged  or  proved  by  the  husband,  the  proceeding  is  effectual  to 
pass  the  wife's  inheritance,  or  right  of  dower.     If  she  is  out  of  the 

(1)  Vir.  St.  1829,  22.  |      (2)  Vir.  St.  1827,  22-3. 


(a)  The  same  express  restriction  in  Mississippi.    Missi.  Rev.  C.  453. 
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United  States,  a  commission  runs  to  two  judges  or  justices  of  any  coxirt 
of  law,  or  tlie  chief  magistrate  of  any  city,  town  or  corporation  in  her 
county,  and  is  executed  as  by  two  justices  in  the  United  States.  The 
certificate  shall  be  authenticated  in  the  usual  form. 

173.  The  private  examination  of  a  married  woman  shall  be  recorded ; 
else  the  deed  is  not  binding  upon  her  or  her  heirs. 

174.  The  records  of  deeds  are  kept  by  the  clerk  of  the  court. (1) 

175.  An  acknowledgment,  by  a  grantor  residing  in  another  State,  be- 
fore a  court  ol  such  State,  invalid.  It  must  be  before  two  justices  of  the 
peace.(2) 

176.  A  deed  re-acknowledged  within  eight  months  from  its  date ; 
and  recorded  within  four  months  from  re-acknowledgment,  is  valid 
from  re-acknowledgment,  though  not  recorded  within  eight  months  from 
its  execution. (3) 

177.  A  deed,  though  not  recorded,  is  good  evidence  of  title,  in  a  suit 
against  one  who  is  not  a  creditor  or  subsequent  purchaser.(4) 

178.  The  registry  law  does  not  require  the  witnesses  to  a  deed  tosub-- 
scribe  their  names.(5) 

179.  A  deed,  the  acknowledgment  or  proof  of  which  is  irregularly 
certified,  though  recorded,  is  inadmissible  in  evidence  as  a  recorded 
deed.(6) 

180.  The  admission  of  a  deed  to  record  is  a  mere  ministerial  act,  de- 
signed for  the  purpose  of  notice,  and  gives  it  no  new  validity. (7) 

181.  A  peremptory  mandamus  lies,  to  compel  an  inferior  court  to  ad- 
mit a  deed  to  proof  and  registry. (8) 

182.  Where  a  bill  is  filed,  to  impeach  a  deed  as  fraudulent,  within 
the  time  allowed  for  recording,  the  court  cannot  afterwards  declare  it 
void,  as  against  the  plaintiff,  for  want  of  due  registration. (9) 

183.  Under  a  statute  allowing  eight  months  for  registration,  a  second 
purchaser  was  held  to  take  a  good  title,  who  had  no  notice  when  he 
purchased,  though  he  received  notice  within  the  eight  months.(10)(a) 


(1)  1  Vir.  Rev.  C.  ISI-eO,  327  ;  Stat  1840 
-1,  76.     See  lb.  1840,  47. 

(2)  Loekridge  v.  Carlisle,  2  Leigh,  186. 

(3)  Eppes  V.  Randolph,  2  Call,  103. 

(4)  Turner  v.  Stip,  1  Wash.  319. 

(5)  lb. 


(6)  lb. 

(7)  DawsoQ  V  Thruston,  2  Hen.  &  M.  132. 

(8)  lb. 

(9)  Gibson  v.  Randolph,  2  Munf.  310. 

(10)  Rootes  V.  Holiday,  6  Munrl  251. 


{a)  By  tlie  Revised  Code,  (p.  507,1  deeds  are  valid,  if  recorded  in  sixty  daya  from  acknow- 
ledgment, except  mortgages,  deeds  of  trust,  and  contracts  in  consideration  of  marriage. 
The  law  protecting  creditors  and  purchasers  is  not  limited  to  those  of  the  grantor,  but  extends 
to  all  who,  but  tor  the  conveyance,  might  have  claimed  the  land. 

A  deed,  acknowledged  before  "  aldermen  "  ia  the  city  of  New  York,  may  be  admitted  to 
record,  tliough  they  do  not  certify  as  justices  of  the  peace.     Welles  v.  Oole,  6  Gratt.  645. 

The  certilicate  of  a  clerk,  that  a  deed  was  acknowledged  in  court  by  husband  and  wife, 
and  ordered  to  be  recorded,  is  not  sufficient  to  make  it  her  deed.  Healy  v.  Rowan,  5 
Gratt  414. 

Altliough  the  statute  in  Virginia  avoids  an  unrecorded  deed,  as  against  creditors  of  the 
grantor,  if  does  not  affect  a  pre-existing  equitable  estate  of  the  grantee,  acquired  by  purchase 
from  the  grantor.     Withers  v.  Carter,  4  Gratt.  407. 

A  deed  lost  after  it  was  executed,  and  before  it  was  recorded,  is  void  as  against  the  credi- 
tors of  the  grantors,  and  cannot  be  set  up  against  them  in  a  suit  by  the  grantee,  brought 
more  than  eight  montlis  after  its  execution.     lb. 

Acknowledgment  before  justices  of  the  peace,  and  their  certificate  thereof,  is  not  conclu- 
sive evidence  of  a  Complete  execution  of  thQ  deed ;  but  it  may  be  shown  by  parol,  that  such 
was  not  the  intention  of  the  grantor.     Hutchison  v.  Rust,  2  Gratt.  394. 

The  act  1  Rev.  Code  of  Virginia,  c.  99,  sec.  15,  p.  365,  in  relation  to  deeds  of  married 
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184.  In  Georgia,  a  deed  shall  have  two  or  more  witnesses.  But,  if 
attested  by  a  justice  of  the  peace,  or  clerk  of  the  Superior  Court,  prior 
to  1812,  it  is  admissible  in  evidence.  The  governor  may  appoint  com- 
missioners in  other  States  to  take  acknowledgments.  They  may  also 
be  taken  by  consuls  and  vice-consuls.  Mortgages  shall  be  proved  or 
recorded  within  three  months  ;  otherwise,  a  judgment  recovered  before 
foreclosure,  or  a  second  recorded  mortgage,  has  priority.  By  an  act  of 
1827,  if  a  deed  has  been  recorded  upon  the  oath  of  a  witness,  or  an  of- 
ficial attestation,  though  not  seasonably,  it  is  admitted  in  evidence.  If 
lost,  an  office  copy  is  received.  Deeds  having  two  witnesses,  and  made 
for  consideration,  shall  be  proved  or  acknowledged  before  a  justice  of 
the  peace,  the  chief  justice,  or  an  assistant  justice,  and  recorded  in 
twelve  months.  A  lease  and  release  shall  be  recorded  within  one  y  ar.. 
A  feme  covert  interested  hy  dower  or  otherwise,  executing  a  deed  hefore 
lawful  evidence,  and  making  private  acknowledgment  before  the  chief 
justice,  or  a  justice  of  the  peace,  is  barred  of  dowerS^  (Many  acts 
•  have  been  enacted  to  cure  defects  in  past  deeds.) 

184  a.  The  registry  of  a  deed,  not  proved  or  acknowledged,  accord- 
ing to  law,  is  not  constructive  notice  to  a  subsequent  purchaser.(2) 

184  h.  Probate  of  a  deed  by  a  subscribing  witness,  before  the  clerk  of 
the  Superior  Court,  does  not  authorize  the  deed  to  be  recorded,  and  a 
copy  of  a  deed  so  recorded  cannot  be  given  in  evidence.(3) 

184  c.  A  failure  to  record  a  deed  concerns  no  person,  except  those  who 
derive  title  from  the  same  feoffor,  by  a  deed  of  subsequent  date.(3) 

184.  d.  The  registration  of  a  bond  for  title  to  land,  not  being  au- 
thorized by  law,  does  not  entitle  it  to  be  read  in  evidence,  without 
proof  of  its  execution.  Otherwise,  if  thirty  years  old,  accompanied 
with  proof  of  possession  under  it,  or  if  produced  pursuant  to  notice 
from  the  opposite  party,  he  claiming,  also,  an  interest  under  it.(5) 

185.  In  Alabama,  a  deed  shall  be  admitted  in  evidence,  if  it  is  ac- 
knowledged, or  proved  by  a  subscribing  witness,  before  a  judge  of  the 
Superior  Court,  or  a  justice  of  the  County  Court  for  the  county  where 
the  land  lies,  and  a  certificate  thereof  made  and  signed  by  the  officer 
upon  or  under  the  deed.  Otherwise,  a  deed  shall  not  be  recorded.,  If 
the  grantor  or  witness  live  in  another  State  or  Territory,  the  acknowledg- 
ment, &c:,  may  be  before  a  Supreme  or  District  Court  judge  of  the  United 
States,  or  a  judge  of  the  Supreme  or  Superior  Court  of  any  Territory 
or  State.     If  a  grantor  or  witness  live  in  a  foreign  State,  &c.,  it  may  be 


(1)  Prince,  159,  160,  162,   163,   165,  166, 
161,  212;   Ga.  St.  1839,  191. 

(2)  Herndon  v.  Kimball,  7  Geo  432. 


(3)  Papot  V.  Gibson,  1  Geo.  530. 

(4)  Whittington  v.  Wright,  9  Geo.  23. 

(5)  Beverly  v.  Burke,  9  Geo.  440. 


■women,  does  not  embrace  powers  of  attorney,  and  does  not  authorize  two  justices  to  take 
and  cenify  the  privy  examination  of  the  wife  as  to  her  execution  tliereof.  Shanks  v.  Lan- 
caster, 5  Gralt.  110. 

A  power  of  attorney  for  tlie  conveyance  of  lands,  falls  both  within  the  letter  and  spirit  of  the 
act  regulating  conveyances,  (1  Rev.  Code  of  Virginia,  o.  99,  sec.  7,  p.  363,)  authorizing  deeds 
to  be  acknowledged  before  any  two  justices  of  the  peace,  for  any  county  or  corporation  of 
the  United  States;  and  the  certificate  of  the  justices  is  sufficient  for  the  admission  of  the 
power  of  attorney  to  record  with  the  conveyance,  although  it  does  not  certify  the  instrument 
to  any  court  or  clerk's  office,  for  the  purpose  of  being  recorded.     lb. 

A  clerk  of  the  County  Court  indorsed  on  a  deed,  that  it  was  on  that  day  exhibited  in  his 
office,  acknowledged  by  the  parties  thereto,  and  admitted  to  record.  In  fact,  the  deed  was 
acknowledged  and  the  certificate  indorsed  thereon  out  of  the  offlee,  and  was  then  taken  by 
the  clerk  to  the  office,  and  deposited  there.  Held,  the  deed  was  valid  as  a  recorded  deed 
from  the  date  of  the  certificate.     Carper  v.  McDowell,  5  Gratt.  212. 
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before  a  court  of  law,  or  the  chief  magistrate  of  a  city,  borough  or  cor- 
poration. These  provisions  apply  to  femes  covert.  If  the  grantor  or 
witnesses  are  dead,  or  cannot  be  had,  the  handwriting  of  the  latter, 
or,  if  that  is  ins  practicable,  of  the  former,  may  be  proved,  (as  above.) 
Another  act  provides  for  acknowledgment,  &c.,  before  a  superior  judge, 
or  justice  of  the  quorum  of  any  county  court.  The  form  of  certificate 
is  described,  but  need  be  only  substantially  Complied  with.  Where 
the  grantor  lives  out  of  the  territory,  the  acknowledgment  may  be 
before  the  judge  of  any  court,  or  a  notary  public,  of  the  State,  &o.,  in 
which  he  resides.  There  shall  be  a  certificate  of  the  clerk  of  the  court 
that  the  former  is' a  judge,  and  deserving  of  due  faith  and  credit,  with 
his  seal  of  office  annexed.  The  clerks  of  the  superior  and  county 
courts  may  take  acknowledgrnents  and  releases  of  dower  in  their  own 
counties.(a)  So,  also,  any  two  justices  of  the  peace,  and  the  judges  of 
the  circuit  and  county  courts.  (Th(»  past  acts  of  the  latter  are  also 
made  valid.)  So  also,  the  clerks  of  the  circuit  courts  in  any  county,  and 
notaries  public  for  their  own  county.  (The  past  acts  of  the  latter  two  are 
also  made  valid.  So  also,  those  of  a  justice  of  the  peace,  a  justice  of  the 
county  court,, or  of  the  circuit  court.  But  the  rights  of  third  per- 
sons are  saved.)  Six  months  are  allowed  for  recording,  and  the  deed  is 
good  between  the  parties  without  registry.  (By  numerous  successive 
acts,  the  time  for  recording  past  deeds  is  extended.)  If  the  record  of  a 
deed  is  lost  by  casualty,  it  may  be  recorded  within  eighteen  months  there- 
after. A  deed  is  good  from  registry,  (though  not  seasonably  recorded,) 
except  against  some  intervening  title.  To  pass  the  estate  of  a_/e?/ie  covert, 
she  shall  be  privately  examined  before  a  judge  of  the  Territory,  or  jus- 
tice of  the  County  Court.  Her  deed  will  then  release  dower  and  pass 
her  lands.  By  act  of  1812,  a  wife  may  release  her  dower  in  lands  pre- 
viously conveyed,  before  a  judge  or  justice  of  thequorum  of  the  Territory, 
or  judge  or  justice  of  any  court,  or  a  notary  in  any  other  State,  &c.  Deeds 
of  trust,  mortgage  and  for  security,  take  effect  from  registration. (I)(6) 

186.  In  Mississippi,  the  conveyance  by  writing,  sealed  and  delivered, 
of  any  inheritance,  freehold,  or.  term  for  more  than  one  year,  is  invalid 
against  a  creditor  or  an  ignorant  purchaser  for  consideration,  unless  ac- 
knowledged, or  proved  by  one  or  more  witnesses,  before  a  judge  of 
the  Supreme  Court,  a  justice  of  the  County  Court,  a  justice  of  the  peace, 
or  notary  public,  of  the  county  where  the  land  lies;  and  unless  there 
is  a  certificate  thereof  upon  or  under  the  deed,  written  and  signed ;  and 
the  instrument  is  recorded.  The  provision  applies  to  any  covenant  or 
agreement  in  consideration  of  marriage.(2) 


(1)  Aik.  Dig.  88-93 ;  Sts.  1849,  50,  67. 
Williams  v.  Jonea,  2  Alab.  (N.  S.)  314.  See 
Swift  V.  Fitzliugh,  9  For.  39;  Johnson  «.  Mo- 
Gehee,  1  Alab.  (N.  S.)  186. 


(2)  Missi.  Rev.  C.  452.     See  Hall  v.  Thomp- 
son, 1  Sm.  &  M. ;  Cookew.  Halsey,  16  Pet.  71. 


(a)  Clerks  of  county  courts  may  take  and  certify  acknowledgments  and  proofs  of  deeds, 
whether  the  lands  lie'in  their  own  counties  or  not.  Clay's  Dig.  157-8.  It  has  been  held, 
that  an  acknowledgment  before  a  judge  or  clerk  need  not  be  authenticated  by  a  seal.  His 
handwriting  may  be  proved  by  witnesses.  Powers  v.  Bryant,  7  Por.  10.  Registration  is 
not  legal  notice,  unless  the  grantor  is  either  in  possession,  or  appears  by  the  record  to  have 
connection  with  the  title.     Fenno  v.  Sayre,  3  Alab.  (N.  S.)  458. 

(6)  A  post-nuptial  settlement,  made  in  virtue  of  a«  ante-nuptial  contract,  need  not  bo  re- 
corded. Swift  V.  Fitzhugh,  9  Por.  39.  The  probaJpf  a  deed  must  substantially  conform  t« 
the  statute.  The  witness  must  make  oath  to  the  suTsoription'Of  all  parties,  by  name  ;  that 
the  witnesses  signed  in  the  presence  of  the  grantor  and  of  each  other,  and  at  the  time  named. 
Fipps  V.  M-Gehee,  6  Port.  413. 
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187.  All  deeds,  agreements,  &c.,  relating  to  land,  except  instruments 
of  trust  and  mortgages,  if  recorded  in  three  months,  jtake  effect  from 
their  execution.  Deeds  of  trust  and  mortgages,  and  other  instruments 
recorded  after  three  months,  take  effect  from  delivery  to  the  recorder. 
But  of  two  deeds  delivered  to  the  recorder  on  the  same  day,  the  one 
first  executed  has  priority .(1) 

188.  All  written  contracts  relating  to  land  may  be  acknowledged,  or 
proved  and  recorded  ;  and  the  recording  is  legal  notice.  But  no  in- 
strument shall  be  recorded  without  acknowledgment  or  proof  The 
clerk  shall  give  a  receipt  for  deeds  left  for  record.(2) 

189.  If  a  grantor  of  lands  in  the  State,  or  the  witnesses  to  the  deed, 
live  in  another  State  or  Territory  of  th^  Union,  the  deed  may  be  ac- 
knowledged or  proved  before,  and  certified  by,  a  judge  of  the  Supreme 
Court  or  District  Court  of  the  United  States,  or  a  judge  or  justice  of  the 
Supreme  or  Superior  Court  of  ai#y  State  or  Territory  in  the  Union  ;  or 
the  judge  of  an  inferior  or  county  court  of  record;  or  a  justice  of  the 
peace  of  the'State  and  county  where  th^y  reside,  certified  by  the  clerk  or 
register  of  the  Superior,  County,  or  Circuit  Court  of  such  county,  with 
an  oflRoial  seal.  If  before  a  justice  of  the  peace,  by  a  certificate  of  said 
clerk  or  register,  or  the  clerk  or  register  of  said  inferior  or  county  court 
of  record  of  such  county,  with  an  official  seal.  By  a  late  act,  a  wife 
may  convey  her  land  according  to  the  former  statute,  and  release  her 
dower.  So  she  may  constitute  an  agent  by  joint  power  of  attorney  of 
herself  and  husband,  acknowledged  as  above.  If  such  grantor  or  the 
■witnesses  live  in  a  foreign  country,  the  deed  shall  be  acknowledged  or 
proved  before  a  court  of  law,  or  the  chief  magistrate  of  a  city,  borough 
or  corporation  in  the  county,  and  certified  "as  such  acts  are  usually 
authenticiited  bv  them  or  him."  These  provisions  are  made  applicable 
to  acknowledgments  of  deeds  "  with  relinquishment  of  dower,"  made  by 
femes  covert.{8) 

IWO.  If  the  grantor  or  grantor.^,  witness  or  witnesses,  in  v,  deed,  be 
dead  or  absent,  so  that  they  cannot  personally  attend,  a  judge  of  the 
Supreme  Court,  justice  of  the  County  Court,  justice  of  the  peace,  and 
notaries  publicof  the  proper  county,  may^  under  oath  or  afiirmation,  take 
the  examination  of  witnesses  to  prove  the  handwriting  of  the  deceased 
or  absent  witness,  or,  it  this  cannot  be  had,  of  the  grantor  or  grantors; 
which  examination  shall  be  certified  upon  or  under  the  instrument,  and 
signed  by  the  officer  taking  it.  Upon  this  proof,  the  deed  may  be  re- 
ceived in  evidence,  and  recorded. (4) 

191.  The  proof  or  acknowledgment  of  a  deed  before  a  judge  of  the 
County  Court  is  valid,  though  the  land  lies  in  another  county,  if  accom- 
panied by  a  certificate  of  the  clerk  of  the  court,  with  his  seal,  that  the 
party  is  a  judge,  and  that  Iws  official  acts  are  entitled  to  due  faith  and 
credit.     This  condition  is  made  applicable. to  the  deeds  oC femes  covert.{5) 

1h2.  No  estate  of  a  feme  covert  shall  pass,  without  a  pi'ivate  acknow- 
ledgment before  a  judge  of  the.  Supreme  Court,  or  justice  of  the  County 
Court,  or  a  justice  of  tlie  peace  authorized  to  take  acknowledgments  ia 
general,  that  she  executed  the  deed  "  freely,  without  any  fear,  threats, 


(1)  MLssi.  Rev.  C.  453-4. 

(2)  M-issi.  Rev,  C.  454-5. 

(H I  Miss.  Rev.  C.  .455-6;   Miss.  St.  1841, 
132-4. 


(4)  lb.  456. 

(5)  Jb.  456-.T. 
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or  compulsion  of  her  husband."  There  shall  be  a  certificate  on  or  under 
the  deed,  signed  by  the  judge  or  justice ;  and  "  a  deed  so  executed  shall 
release  and  bar  the  right  of  dower."  Where  a  deed  has  been  made  by 
the  husband  alone,  and  recorded,  the  same  proceeding  may  be  had  on 
the  part  of  the  wife,  and  the  certificate  recorded,  which  shall  pas.s  her 
estate.(l) 

193.  Where  a  deed  is  lost,  a  record  copy  is  good  evidence.(2)(a) 

194.  Iq  South  Carolina,  in  the  district  of  Charleston,  deeds  (in- 
cluding mortgages  of  leaseholds)  are  recorded  in  the  office  of  the 
register  of  mesne  conveyance :  in  other  districts,  by  the  clerks  of  the 
Circuit  Court  for  each  district.     Six  months  are  allowed  from  delivery, 

,  when  the  grantor  resides  in  the  State;  twelve  months,  if  in  another  of 
the  United  States;  and  two  years,  if  abroad.  By  a  late  act,  a  mort- 
gage is  valid  against  a  purchaser,  &c.,  without  notice,  if  recorded  in 
sixty  days.  Marriage  settlements,  to  be  good  against  creditors,  shall 
be  proved  and  recorded,  or  lodged  in  the  Secretary  of  State's  office, 
within  three  months,  if  made  in  the  State  ;  otherwise,  in  twelve  months. 
It  is  also  provided,  that  a  memorial,  or  brief  abstract,  of  all  convey- 
ances, be  recorded  in  the  same  office.  A  feme  covert  may  release  her 
dower,  or  convey  her  own  estate,  by  joining  her  husband  in  a  deed, 
and  being  privately  examined,  in  the  latter  case,  seven  days  afterwards, 
before  a  judge  of  law  or  equity,  or  a  justice  of  the  quorum.  She  may 
release  dower  by  a  separate  deed.  The  certificate  of  the  officer  is  under 
seal,  and  signed  by  the  woman,. and  the  deed  has  no  effect  till  recorded. 
Deeds,  in  general,  must  be  acknowledged  before  a  judge  of  the  Supreme 
Court,  or  upon  the  oath  of  one  witness  before  a  magistrate.  (The 
uniform  practice  is  said  to  be,  to  pivve  execution  by  a  witness  before  a 
magistrate.)  Where  a  deed  is  executed  out  of  the  State,  the  justices  of 
the  county  where  the  land  lies  may,  by  dedimus,  empower  two  or  more 
justices  of  the  county  where  the  grantor  resides,  to  take  his  acknow- 
ledgment upon  the  oath  of  two  witnesses  to  the  execution.  (It  is  said, 
the  justices  of  the  county  no  longer  exist;  but,  it  seems,  a  judge  of  the 
Court  of  Common  Pleas  may  issue -a  dedimus.)  Where  a  deed  has 
been  recorded  ten  years,  an  office  copy  is  evidence,  on  proof  of  loss, 
&c.(3) 

195.  Where  a  grantee  takes  possession  of  the  land  and  retains  it  for 
the  period  prescribed  by  the  statute  of  limitations,  his  title  shall  pre- 
vail over  that  of  a  second  grantee,  whose  deed  is  first  recorded. (4) 

196.  A  bona  fide  assignment,  for  creditors  generally,  has  priority  over 
a  subsequent  judgment,  though  not  recorded.  So  a  mortgage,  though 
not  recorded,  is  preferred  to  a  subsequent  judgment.(5) 

197.  Where  a  first  mortgage  is  recorded  in  the  office  of  the  Secre- 


(1)  Miss.  Rev.  C.  457. 

(2)  lb.  457-8. 

(3)  4  Gri£f.  833-9  ;  St.  1843,  256 ; 


lb.  255. 


(4)  Gordon  v.  Parsons,  1  Bay,  37. 

(5)  Bush  V.   "Waring,  1  Bay,  90;  Ash  «. 
Ash,  lb.  304;  2,  85,  251. 


(a)  The  certificate  of  an  officer  authorized  to  take  an  acknowledgment,  that  the  grantor 
made  oath  to  -the  execution  of  the  deed  as  his  proper  act,  though  in  the  form  of  a  jurat,  is 
still  an  acknowledgment.  Ingraham  T.  G-rigg,  13  Sm.  &,  M.  22.  Such  certificate  will  be 
liberally  construed.  It  need  not  be  in  the  precise  words  of  the  statute,  if  the  effect  is  tha 
same.    Morse  v.  Clayton,  13  Sm.  &  M.  373. 

A  deputy  clerk  of  a  probate  court  of  Mississippi  is  competent  to  receive  the  acknowledg- 
ment of  a  deed,  and  it  is  not  necessary  that  his  certificate  purport  to  be  that  of  the  pnneipal 
clerk  "by  his  deputy."    MoCraven  v.  MoGuire,  23  Miss.  100. 
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tary  of  State,  and  a  second  one  in  the  office  of  the  register  of  mesne 
conveyance,  the  latter  has  preference.(l) 

198.  A  sheriff's  deed  is  within  the  recording  act  of  1785,  and  is  void;, 
if  not  recorded  within  six  months. )(2) 

199.  Marriage  settlements  must  be  recorded,  whether  ante-nuptial  or 
post-iivptial.  If  made  since  1785,  they  must  be  recorded  within  three 
months.     The  months  are  calendar  months.(3) 

200.  The  copy  of  a  recorded  deed  is  not  admissible  in  evidence, 
without  proving  loss  of  the  original.  (This  decision,  however,  has 
been  regretted,  though  considered  as  binding ;  and  circumstantial  evi- 
dence of  loss  is  sufiicient.)(4) 

200  a.  A  relinquishment  of  inheritance,  executed  before  one  who_ 
had  failed  to  take  the  oaths  of  office  upon  re-appointment,  was  held' 
valid. (5) 

200  b.  Notice,  to  stand  in  the  place  of  recording,  although  not  neces- 
sarily a  knowledge  of  the  entire  contents  of  the  deed,  must  be  an 
explicit  notice  of  its  existence,  such  as  the  party  would  have  if  it  had 
been  recorded  ;  it  must  be  notice  that  a  deed  conveying  the  property 
has  been  executed,  and  that  the  title  has  passed  out  of  the  grantor.(6)j 

200  c.  Actual  notice  of  an  unregistered  deed  is  equivalent  to  registry,  as 
against  a  purchaser  at  a  sheriff's  sale  of 'the  land  conveyed  thereby. (7) 

201.  In  North  Carolina,  no  conveyance  or  bill  of  sale  of  land,  (ex- 
cept mortgages,)  is  good  and  available,  unless  acknowledged  by  the 
grant(ir,  or  proved  by  one  or  more  evidences  under  oath,  before  a  judge 
of  the  Supreme  or  Superior  Court,  or  the  court  of  the  county  where 
the  land  lies,  and  recorded  in  such  county  within  two  years  from  datq. 
A  record  copy  of  a  deed  is  evidence,  whei'e  the  original  is  lost.  A 
grantee  may  compel  the  attendance  of  subscribing  witnesses,  at  the 
Court  of  Pleas  and  Quarter  Sessions,  to  prove  the  deed.  Where  a 
grantor  or  the  witnesses  are  out  of  the  State,  this  court  may,  by  dedimus, 
empower  two  or  more  commissioners,  in  the  State  where  the  witness  or 
witnesses  or  grantor  reside,  to  take  the  acknowledgment  or  probate, 
which  shall  be  certified.  Where  the  witnesses  are  dead,  proof  of  their 
handwriting,  and  that  of  the  grantor,  is  sufScient  for  registration. 
Where  a  deed,  or  power  of  attorney  to  convey,  has  been  or  shall  be 
made  out  of  the  State,  but  within  the  United  States,  it  may  be  ac- 
knowledged or  proved  before  a  judge  of  supreme  jurisdiction,  or  a 
judge  of  the  superior  courts  of  law,  or  circuit  courts  of  superior  juris- 
diction, who  shall  attest  upon  the  deed  such  acknowled;;ment,  &c. 
There  shall  also  be  a  certificate  of  the  governor,  or,  if  in  the  District  of 
Columbia,  of  the  Secretary  of  State  of  the  United  States,  to  the  of&cial , 
character  of  such  judge.  Acknowledgments,  &c.,  may  also  be  before  a 
commissioner  appointed  by  the  governor  of  this  State.  A  deed  thus 
acknowledged,  &c.,  may  be  authorized  to  be  recorded  by  the  Court  of 
Pleas  and  Quarter  Sessions  where  the  land  lies,  or  a  judge  of  the 
Supreme  or  Superior  Court,  and  shall  be  received  in  evidence  without 
further  proof.     Deeds,  or  powers  of  attorney  to  convey  land,  mad©  in 


(1)  Connolyi).  Stewart,  2  Bay,  509. 

(2)  Massey  v.  Thompson,  2  Nott  &  M'C. 
105. 

(.3)  Cheney  v.  Lubbock,  1  Nott  &  M'C.  444 ; 
Alston  V.  Alston,  Con.  Eep.  (Tread.)  604. 


(4)  Purvis  V.  Robinson,  1  Ba-y,  493;  Peay 
.  Picket,  3  M'Cord,  318. 

(5)  Kotterman  v.  Ayer,  3  Strobh.  92. 

(6)  Wallace  v.  Craps,  3  Stiiobh.  266. 

(7)  Ingrem  v.  Phillips,  3  Strobh.  665. 
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a  foreign  country,  may  be  acknowledged  and  proved,  or,  in  case  of  a 
feme  covert^  acknowledged,  before  the  chief  magistrate  of  any  city, 
town  or  corporation  in  such  country,  and  registration  may  be  author- 
ized by  the  Court  of  Pleas,  &c.,  of  the  county  where  the  land  lies,  or  a 
judge  of  the  Supreme  or  Superior  Court,  and  the  instrument  shall  be 
received  in  evidence  without  further  proof  Acknowledgment,  &c.,  of 
such  deed  may  also  be  made  before  any  ambassador,  public  minister, 
consul  or  commercial  agent  of  the  United  States,  and  certified  under 
his  ofB.cial  seal.  So  the  private  examination  of  a  feme  covert.  In  each 
case,  registration  may  be  authorized  by  the  court,  as  above.  The  court 
may  empower  one  or  more  commissioners  in  a  foreign  country  to  take 
the  acknowledgment,  &c.,  of  an  instrument,  and  the  examination  of  a 
feme  covert,  and  upon  return  of  the  commission  adjudge  the  proceeding 
valid.  A  deed  made  by  husband  and  wife  may  be  acknowledged  be- 
fore a  judge  of  the  Supreme  or  Superior  Court,  or  before  the  court  of 
the  county  where  the  land  lies,  and  the  wife  examined  by  such  judge, 
or  some  member  of  the  County  Court,  commissioned  therefbr.(a)  If  ac- 
knowledged or  proved  on  the  part  of  the  husband,  and  if  the  wife  re- 
sides in  another  county,  or  is  too  aged  or  infirm  to  attend,  the  judge,  or 
court,  taking  his  acknowledgment,  &c.,  may  empower  the  clerk  of  the 
County  Court  to  appoint  two  or  more  commissioners  to  take  her  ac- 
knowledgment, &c.,  which  commission  shall  be  returned  and  recorded. 
(The  form  of  such  commission  is  prescribed.)  A  feme  covert  out  of  the 
State  may  join  with  the  husband  in  giving  power  of  attorney  to  convej? 
her  lands.  A  deed  or  power  of  attorney,  made  by  husband  and  wife, 
residing  in  another  State,  &c.,  may  be  acknowledged  before  a  supreme  or 
superior  judge,  or,  by  the  wife,  before  two  commissioners  empowered 
by  some  court  of  record  in  such  State,  &c.,  she  being  privately  ex- 
amined ;  and' the  official  character  of  the  judge,  or  the  court,  shall  be 
certified  by  the  governor,  &c.,  (as  above  provided  in  ordinary  cases,  p. 
484.)  A  power  of  attorney  to  convey  lands,  if  acknowledged  or 
proved  before  a  supreme  or  superior  judge,  or  a  court  of  pleas,  &c.,  in 
the  county  where  the  land  lies  or  the  power  is  executed,  may  be  re- 
corded within  twelve  months  from  date  of  the  deed.  Deeds  of  gift  are 
void,  unless  proved  and  recorded  within  twelve  months  from  the 
making.  A  mortgage  or  deed  in  trust  is  void  against  creditors  or 
purchasers,  unless  proved  and  recorded,  like  other  deeds,  within  six 
months.  As  against  such  creditors,  &g.,  a  title  passes  only  from 
registry.  A  mortgage,  &c.,  may  be  acknowledged,  &c.,  before  the 
clerk  of  the  Court  of  Pleas,  &c.,  for  his  county.  A  mortgagee  in  an 
unrecorded  mortgage  may  redeem  one  which  is  recorded  ;  but  the 
mortgagor  loses  his  right  of  redemption.  Marriage  settlements  and 
contracts  shall  be  void  against  creditors,  unless  proved,  like  other 
deeds,  within  six  months  from  the  making,  and  recorded  in  one  month 
thereafter.  Errors  in  registration  may  be  corrected  upon  petition  to 
court,  like  those  in  patents.  By  act  of  1835,  registration  of  past  deeds, 
except  those  of  mortgage  or  trust,  is  authorized  within  three  years,  and 

(a)  The  private  examination  must  appear  from  the  commissioner's  certificate  of  the  record. 
Ives  V.  Sawyer,  4  Dev.  &  B.  55.     See  Skinner  v.  Fletcher,  1  Ired.  313. 
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made  valid.     By  a  later  act,  registration  in  two  years  from  Deo.  8, 
1842,  is  made  effectual,  with  the  same  exception. (l)(a) 

201  a.  Possession  under  a  fraudulent  deed  of  one  tract,  where  the 
deed  covers  others  also,  is  notice  to  a  subsequent  purchaser  of  the  con- 
veyance of  the  one  tract  only.     St.  1840,  ch.  28.(2) 

202.  The  act,  requiring  registry  of  deeds  of  gift,  applies  only  where 
creditors  or  purchasers  are  interested. (3) (6) 

203.  It  has  been  held,  that  the  testimony  of  the  officiating  justice  is 
indispensable  to  prove  the  private  examination  of  s^feme  cOvert.{4:) 

203  a.  It  is  immaterial,  whether  the  acknowledgment  or  the  private 
examination  of  a  wife,  executing  a  deed,  be  first  recorded.(5) 

203  i.  Certificate,  "  that  the  private  examination  of,  &c.,  wife  of,  &c., 
taken  by,  &c.,  an  officer  of  the  court,  which  being  satisfactory,  it  is 
ordered  to  be  recorded;"  signed  by  the  officer.  Held,  insufficient,  and 
that  the  estate  of  the  wife  did  not  pass. (6) 

203  c.  Under  the  act  of  1751,  directing  a  commission  from  the  court 
of  the  county  where  the  land  lies,  to  issue  for  the  private  examination 
of  the  wife  of  the  grantor,  who  resides  in  another  country;  such  com- 
mission may  issue  where  she  resides  in  another  State.iJ) 

203  d.  The  certificate  of  such  examination  need  only  state  that  she 
declared  she  had  voluntarily  executed  the  deed ;  not  that  "  she  doth 
)iow  voluntarily  assent  thereto. "(8) 

203  e.  Acknowledgment  by  husband  and  wife.  Two  justices  of  the 
peace  thereupon  took  her  private  examination,  reported  to  the  court, 
and  the  court  acted  thereupon.  Held,  they  should  be  presumed  to  be 
members  of  the  court,  appointed  for  that  purpose,  without  showing  a 
special  order  of  appointment.(9) 

203/  A  certificate  stated  the  acknowledgment  of  a  married  woman, 
upon  privy  examination,  to  have  been  taken  in  open  cowt.  Held,  in- 
sufficient.(lO) 

203  g.  The  deed  of  a  married  woman,  without  her  privy  examina- 
tion, is  so  entirely  void  as  to  her,  that  even  if  an  agreement  be  incor- 
porated in  it  for  her  benefit,  she  cannot  obtain  a  specific  performance.(ll) 

204.  In  Indiana,  the  clerk  of  the  Supreme  Court  shall  record  ^,  deed 


(1)  1  N.  C.  Rev.  St.   224-35  ;  St.   1842-3, 
80-1 ;   Sts.  1846,  108. 

(2)  Wade  i).  Hiatt,  10  Ired.  302. 

(3)  Hancock  v.  Eovey,   1  Tayl,  104.     See 
1  Hayvv.  289. 

(4)"Harrell  v.  Elliott,  1  Tayl.  139. 
(o)  Etheridge  v.  Eorebee,  9  Ired.  312. 


(6)  Jones  V.  Lewis,  8  Ired.  '70. 

(7)  Pierce  v.  Warett,  10  Ired  446.   ' 

(8)  Etheridge  v.  Forebee,  9  Ired.  312. 

(9)  lb. 

(10)  Etheridge  v.  Ashbee,  9  Ired.  353. 

(11)  Askew  V.  Daniel,  5  Ired.  Eq.  321. 


(a)  By  Statute  1844-5,  T5,  an  extension  of  two  years  is  allowed  for  registering  deeds,  &o., 
except  mortgages,  deeds  of  trust,  and  of  swamps  in  the  eastern  part  of  the  State. 

By  Statute  of  1846-7,  p.  136,  the  office  copy  ofa  deed  is  evidence,  though  the  party  offering 
it  be  entitled  to  possession  of  the  original,  and  without  accounting  for  non-production  of  it 
Powers  of  attorney  are  to  be  acknowedged,  as  provided  for  deeds  by  the  Revised  Statutes, 

Cil.  i70}   p.   JoO, 

(6)  See  1  Dev.  &  Bat.  34,  228,  582;  2  Mur.  178,  390;  2  Dev.  306;  4,  514;  3,  126;  4, 
384,  56,  50;  1  Dev.  Bq.  101 ;  1  Dev.  &  Bat.  173.  Delivery  of  a  deed  to  the  register  is,  in 
law,  a  registration  of  it.     Metts  v.  Bright,  4  Dev.  &  B.  173. 

The  provision  as  to  the  registration  of  trust  deeds  does  not'  apply  to  a  conveyance  made 
by  a  husband,  by  way  of  settlement,  in  trust  for  his  wife.     Saunders  v.  Perrill,  1  Ired.  97. 

Tlie  several  acts,  enlarging  the  time  within  which  grants  shall  be  registered,  make  them 
as  good  and  available,  by  relation,  from  their  date,  as  if  they  had  been  registered  within  two 
years.     Hill  v.  Jackson,  9  Ired.  333. 
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or  other  writing  affecting  the  title  to  real  estate,  upon  request,  provided 
it  is  accompanied  by  a  certificate  of  the  recorder  of  the  county  where 
it  is  properly  recorded,  under  his  hand  and  seal,  and  provided  also  it  is 
duly  acknowledged.  A  deed  thus  recorded  shall  be  received  in  evi- 
dence, like  the  records  of  the  county  recorders.(l) 

205.  Every  deed  or  conveyance,  in  the  nature  of  a  mortgage,  of 
lands  in  the  State,  shall  be  acknowledged  or  proved,  and  recorded,  in 
ninety  days  from  its  execuiion ;  otherwise,  it  shall  be  deemed  fraudu- 
lent and  void  against  a  subsequent  purchaser,  or  mortgagee,  for  consid- 
eration, unless  the  former  deed  is  recorded  before  the  proving  and  re- 
cording of  the  latter. 

206.  All  deeds  and  conveyances  made  in  the  State,  of  and  concern- 
ing any  lands,  &c.,  therein,  or  affecting  them  in  law  or  equity,  shall  be 
acknowledged  by  the  grantors  or  bargainers,  or  proved^  by  one  or  more 
witnesses,  before  the  recorderof  a  county  where  the  land  lies,  one  judge 
of  the  Supreme  or  Circuit  Court,  or  a  justice  of  the  peace  of  such 
county,  and  recorded  in  the  office  of  the  county  recorder  within  twelve 
months  from  execution  ;  otherwise,  they  shall  be  held  fraudulent  and 
void  against  a  subsequent  purchaser  or  mortgagee,  for  consideration, 
unless  the  former  deed  is  recorded  before  the  acknowledging  or  proving 
and  recording  of  the  latter.(2) 

207.  If  the  grantors  and  witnesses  in  a  deed  are  dead,  or  not  to  be 
found,  a  judge  of  the  Supreme  or  Circuit  Court,  or  a  justice  of  the 
peace  in  the  county  where  the  land  lies,  may  take  the  examination  of  a 
witness  to  prove  the  handwriting  of  the  subscribing  witness  or  wit- 
nesses, or,  if  this  cannot  be  proved,  of  the  grantor  or  grantors;  and, 
upon  a  certificate  of  such  proof,  the  deed  may  be  recorded.(3) 

208.  Where  any  conveyance  is  made  by  husband  and  wife,  it  shall 
be  acknowledged  before  a  judge  of  the  Supreme  or  Circuit  Court,  a 
justice  of  the  peace,  or  the  recorder  of  the  county  where  the  land  lies, 
and  such  officer  shall  privately  examine  the  wife,  as  to  he;-  free  consent, 
reading  or  making  known  to  her  the  contents  of  the  deed.  Her  admis- 
sion that  she  acts  freely  shall  be  held  sufficient.  The  ofiicer  shall  cer- 
tify the  acknowledgment  under  his  hand  and  seal  by  an  indorsement 
upon  the  deed  (4) 

209.  A  judge  of  the  Supreme  or  Circuit  Court,  or  a  justice  of  the 
peace  of  any  county,  may  take  the  acknowledgment  or  proof  of  deeds, 
or  a  release  of  dov/er  in  any  county ;  and  if  such  acknowledgment, 
proof  or  release  be  certified  by  the  clerk  of  the  Circuit  Court  of  the 
county  where  the  officer  belongs,  and  attested  by  the  court  seal,  it  shall 
be  as  effectual,  as  if  taken  by  an  officer  of  the  county  where  the  land 

.  lies.(5) 

210.  Where  a  deed  is  made  by  one  out  of  the  State,  if  acknowledged, 
as  above  directed,  before  any  judge  or  justice  of  the  peace  of  the  proper 
county  where  it  is  executed,  and  certified  under  the  county  seal  by  the 
proper  officer,  it  shall  be  admitted  to  record  in  the  county  where  the 
land  lies.(6) 

211.  It  is  made  the  duty  of  the  recorder  of  deeds,  to  receive  and  take 


n)  Ind.  Rev.  L.  99-100.    See  Doe  v.  Close, 
I  M'L.  282  :  Orth  v.  Jennings,  8  Blackf.  420. 

(2)  ind  Rev.  L.  270. 

(3)  lb.  270-1. 


(4)  Ind.  Rev.  L.  211. 

(5)  lb.  271-2. 

(6)  lb.  272. 
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the  acknowledgmeni  of  writings  required  to  be  recorded.(l)  Also,  to 
make  a  memorandum  of  the  time  of  bringing  a  deed  to  his  office,  and 
to  give  a  receipt  for  it,  if  required;  (The  last  provision  is  also  made  in 
Ohio  and  Mississippi.)(2) 

212.  In  Michigan,  a  deed  of  land,  for  more  than  seven  years,  signed 
and  sealed,,  acknowledged  and  recorded,  is  sufficient  to  pass  the  land. 
The  deed  shall  be  acknowledged  by  the  party  or  parties  before  any 
court  of  record,  or  notary  public,  or  justice  of  the  peace,  in  the  State, 
the  United  States,  or  abroad,  or  any  minister  or  consul  of  the  United 
States  abroad.(a)  If  the  grantor  dies,  or  leaves  the  State,  without  ac- 
knowledgment, the  deed  may  be  proved  by  a  subscribing  witness  before 
a  court  of  record.  If  the  witnesses  are  dead,  &c.,  the  handwriting  of 
the  grantor  and  any  witness  may  be  proved.  Pending  such  proceed- 
ing, a  copy  of  the  deed  may  be  filed  with  the  register,  by  way  oi  cau- 
tion, as  in  Massachusetts,  &c.  A  certificate  is  indorsed  upon  or  annexed 
to  the  deed  and  signed,  and  the  deed  recorded  with  the  register  for  the 
county  where  the  land  lies.  In  case  of  a  feme  covert,  a  private  acknow- 
ledgment is  required,  that  she  acts  freely;  without  fear  or  compulsion 
of  the  husband,  which  shall  be  stated  in  a  certificate.  A  deed  duly 
recorded  may  be  offered  in  evidence  without  further  proof.  By  a  late 
act,  commissioners  for  deeds  are  provided  for.(3)(&) 

213.  In  Missouri,  every  deed  of  land,  and  every  instrument  affect- 
ing the  title  thereto  in  law  or  equity,  shall  be  acknowledged  or  proved, 
and  certified,  as  follows.  If  acknowledged  or  proved  in  the  State,  it  shall 
be  done  before  some  court  having  a  seal,  or  some  judge,  justice  or 
clerk  thereof,  or  a  justice  of  the  peace  in  the  county  where  the  land 
lies.  If  out  of  the  State,  and  in  any  of  the  United  States,  by  any  court 
of  the'  United  State-,  or  of  any  state  or  territory,  having  a  seal,  or  clerk 
thereof  If  out  of  the  United  States,  by  any  court  of  any  State,  king- 
dom or  empire,  having  a  seal,  or  the  mayor  of  any  city  having  an  offi- 
cial seal.  Every  court  or  officer,  taking  tbe  acknowledgment  or  proof 
of  such  instrument,  or  a  relinquishment  of  dower,  or  the  deed  of  a  wife 
of  her  husbatid's  land,  shall  indorse  a  certificate  thereof  upon  the  in- 
strument. If  made  by  a  court,  the  certificate  shall  be  under  its  seal;  if 
by  a  clerk,  under  his  hand  and  the  court's  seal ;  if  by  an  officer  having 


(1)  Ind.  Kev.  L.  272. 

(2)  Tnd.  Rev.  Law  418;  Ohio  St.  Tol.  22, 
223  ;  Miasi.  Rev.  0.  454-5. 


(3)  Mich.  Rev.  St.  257-62;  St.  1839,  219; 
1840,  166;  1845,  59.  See  Hopping?;.  Bu- 
man,  2  Greene,  39. 


(a)  By  later  acts,  if  the  grantor  lives  in  the  State,  the  deed  may  be  acknowledged  before 
»  justice  of  the  peace,  a  judge  of  the  Circuit,  District,  or  Suprenae  Coart,  a  notary  public 
or  master  in  Chancery,  with  a  certificate  upon  the  deed.  If  he  lives  in  another  State  or 
Territory,  then,  according  to  the  laws  thereof,  with  li  certilneate  of  the  proper  county  clerk, 
under  his  official  seal,  attached  to  the  deed,  that  the  execution  is  according  to  law.  If  the 
grantor  is  out  of  the  country,  then  before  a  minister  plenipotentiary,  consul,  or  charge, 
with  his  certificate.     St.  1839,  219;   1840,  166. 

A  deed  executed  out  of  the  State  shall  not  be  recorded,  unless  it  has  attached  to  it  a  cer- 
tificate of  the  proper  officer,  that  the  officer  who  took  the  acknowledgment  is  qualified  as 
he  professes  to  be. 

When  a  deed  is  executed  out  of  Indiana  for  land  within  it,  and  acknowledged  before  a 
justice  qj  the  peace,  under  the  statute,  the  clerk  of  the  county  should  certify  as  to  the  autho- 
rity of  the  justice,  and  not  the  Secretary  of  State.     Strong  v.  Smith,  3  McL.  362. 

(6)  A  deed  of  lands  in  Michigan,  executed  in  another  State  according  to  the  laws  of  the 
State,  is  valid.     Root  v.  Brotherson,  *  McLean,  230. 


CHAP.  LXXXIX.]         FRAUDULENT  CONVEYANCES,  ETC.  489 

an  official  seal,  under  his  hand  and  seal ;  if  by  an  officer  having  no  seal, 
under  his  hand.  In  order  to  an  acknowledgment,  the  party  appearing 
must  be  personally  known  to  one  judge  or  the  other  officer,  as  the  signer ; 
or  proved  to  be  such  by  two  credible  witnesses.  The  certificate  must 
state  this  fact,  together  with  the  acknowledgment.  The  execution  of 
any  instrument  affecting  real  estate  shall  be  proved,  1.  by  £t  subscribing 
witness;  2.  it  all  the  witnesses  are  dead  or  cannot  be  had, 'by  evidence 
of  the  party's  handwriting,  and  that  of  at  least  one  of  the  subscribing 
witnesses,  such  evidence  to  be  given  by  two  credible  witnesses  to  each 
signature.  In  case  of  the  proof  of  a  deed  by  a  subscribing  witness,  the 
witness  appearing  must  be  personally  known  to  the  judge  or  officer  as 
the  subscribing  witness,  or  proved  to  besuc^i  by  two  credible  witnesses, 
and  the  certificate  shall  state  these  facts,  and  also  the  names  of  the  wit- 
nesses last  namedi  The  certificate  shall  not  be  granted,  unless  the  sub- 
scribing witness  testify  that  the  party  whose  name  appears  in  the  instru- 
ment is  the  one  who  executed  it ;  that  such  person  executed  it,  and 
that  the  witness  signed  as  such.  The  certificate  shall  state  these  facts. 
In  case  of  the  proof  of  a  party's  and  witnesses'  handwriting,  as  above 
provided,  the  witnesses  must  swear  or  affirm,  that  they  personally  knew 
the  party  and  know  his  signature,  stating  their  means  of  knowledge, 
and  that  they  believe  he  signed  the  instrument,  and  afeo  that  they  per- 
sonally knew  the  subscribing  witness  and  know  his  signature,  and 
believe  that  he  signed.  The  certificate  of  proof  shall  state  the  names 
of  the  witnesses,  that  they  were  sworn,  and  the  evidence  above  required 
of  them. (1) 

214.  In  case  of  a  release  of  dower,  ijae  wife  must  be  personally 
known  to  one  judge  of  the  court,  or  the  officer  before  whom  the  deed 
is  acknowledged,  or  her  identity  proved  by  two  credible  witnesses. 
She  must  also  be  informed  of  the  contents  of  the  deed,  and  acknow- 
ledge apart  that  she  executed  it,  and  releases  her  dower  freely,  and 
without  compulsion  or  undue  influence  of  the  husband.  The  certificate 
states  these  facts,  and  the  names  of  the  witnesses,  if  any. (2) 

215.  A  wife  may  convey  her  land,  but  no  covenant  in  the  deed 
shall  bind  her  or  her  heirs,  except  so  far  as  is  necessary  to  pass  her 
interest.  The  acknowledgment  may  be  made  before  any  court,  above 
authorized  to  take  acknowledgments,  ^^he  form  of  acknowledgment 
shall  be  the  same  as  in  case  of  a  release  of  dower.  Also  the  certi- 
ficate. (3) 

216.  Notice  of  a  deed  commences  upon  the  filing  of  it  with  the  re- 
corder. Till  such  filing,  it  is  valid  only  as  to  parties  and  others  having 
actual  notice.(4) 

217.  Letters  of  attorney,  and  other  instruments  giving  power  to  sell 
land,  or  to  execute  an  instrument  which  conveys  or  affects  land,  shall 
be  acknowledged  or  proved,  certified  and  recorded.  And  a  revocation 
is  invalid,  till  recorded  in  the  same  office.(5) 

218.  An  instrument,  acknowledged  or  proved,  and  certified,  may 
with  the  certificate  be'read  in  evidence  without  other  proof.  If  lost, 
&c.,  a  copy  of  the  record  is  admissible.     In  neither  case  is  the  evidence 


(1)  Misso.  St.  120-1-2.  See  Erothinghara 
V.  Stacker.  11  Mis.  77;  Pearce  v.  Dansfortli, 
13  Mis.  360  ;  Davis  v.  Ownsby,  14,  170. 

(2)  Misso.  St.  122. 


(3)  Misso.  St.  122-3. 

(4)  lb.  123. 

(5)  lb.  123. 
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conclusive  ;  but  if  the  deed  is  shown  to  have  b'een  proved  by  an  incom- 
petent witness,  other  proof  is  necessary. (1) 

218  a.  The  acknowledgment  of  &feme  covert  may  be  before  any  judge 
or  clerk  of  a  court  of  record. (2) 

218  h.  The  certificate  of  acknowledgment  is  not  void,  because  the 
clerk,  in  reading  it,  adds  matter  not  required  by  law.(3) 

218  c.  The  certificate  of  acknowledgment  by  a  married  woman  set 
forth,  that  she  made  the  deed  voluntarily,  and  relinquished  her  dower 
in  the  land.  Held,  these  last  words  were  a  limitation  upon  her  con- 
veyance, and  therefore,  a  fee-simple  was  not  conveyed. (4) 

218  d.  Under  the  laws  of  Missouri,  in  1821,  the  acknowledgment  of 
a  deed  of  husband  and  wi^  by  the  wife,  she  being  a  grantor,  was  suffi- 
cient to  entitle  it  to  be  recorded,  the  only  object  of  the  record  at  the 
time  being  notice  to  the  world  of  the  existence  of  the  deed. (5) 

219.  In  Illinois,  any  instrument  affecting  real  estate  shall  be  acknow- 
ledged by  the  party,  or  his  attorney  specially  authorized  in  writing,  or 
proved  by  one  or  more  subscribing  witnesses,  before  a  judge  or  justice 
of  the  Supreme  or  District  Courts  of  the  United  States,  a  commissioner 
authorized  to  take  acknowledgments,  a  judge  or  justice  of  the  Supreme, 
Superior  or  Circuit  Court  of  any  of  the  United  States  or  Territories,  a 
justice  of  the  peace,  the  clerk  of  a  court  of  record,  mayor  of  a  city,  or 
notary  public.(a)  The  three  last  shall  give  a  certificate  under  their 
official  seal.  If  a  justice  of  the  peace  taking  an  acknowledgment  resides 
out  of  the  State,  there  shall  be  added  to  the  deed  a  certificate  of  the  pro- 
per clerk,  that  the  person  officiating  is  a  justice  of  the  peace.  If  he  re- 
sides in  the  State,  and  in  th^  county  where  the  land  lies,  no  certificate 
is  necessary ;  if  out  of  the  county,  there  shall  be  a  certificate  of  the 
clerk  of  the  county  commissioners'  court  of  the  proper  county,  under  seal, 
to  his  official  capacity.  The  act  gives  validity  to  past  deeds,  as  well  as 
future,  acknowledged  in  this  form.  The  officer  must  personally  know 
the  party,  or  his  identity  be  proved  by  a  credible  witness,  and  the  cer- 
tificate must  so  state,  giving  the  name  of  the  witness.  So,  upon  proof 
of  an  instrument  by  a  subscribing  witness,  such  witness  must  be  per- 
sonally known  to  the  officer,  or  his  identity  proved  by  a  credible  wit- 
ness. The  subscribing  witness  shall  prove,  that  the  person  whose  name 
is  subscribed  actually  signed  the  instrument,  and  that  the  witness 
signed  as  such  in  his  presence,  and  at  his  request ;  and  the  certificate 
states  the  proof  made  by  him,  and  that  he  was  personally  known,  or 
his  identity  proved  by  a  credible  witness — naming"him.(6) 


(1)  Misso.  St.  123-4. 

(2)  St.  1840-1,  29,  30. 

(3)  Crowley  v.  "Wallace,  12  Mis.  143. 

(4)  McDanieliJ.  Priest,  12  Mis.  544. 

(5)  Meyer  v.  Campbell,  12  Mis.  603. 

(6)  lUin.  Rev.  L.  131-2-1-8.     See  Fail  v. 


Groodtitle,  Ere.  151;  Ayrea  v.  M'Connell,  2 
Scam.  308;  Semple  v.  Miles,  2  Seam.  316; 
Robinson  v.  Rowan,  501  ;  M'Connell  v.  John- 
son, lb.  528  ;  Mann,  1  Scott,  142  ;  Pitman  v. 
Gaty,  5  Gilm.  186 ;  Morgan  v.  Cortenius,  4 
McL.  366. 


(a)  The  act  of  the  19th  of  February,  1819,  conferred  no  authority  on  a  notary  public,  to 
take  and  certify  the  acknowledgment  or  proof  of  a  deed.     Choteau  v.  Jones,  11  111.  300. 

The  certificate  of  acknowledgment  before  a  notary  public  must  be  authenticated  by 
his  official  notarial  seal ;  and  he  cannot  substitute  therefor  a  private  seal  or  a  scrawl.  Mason 
T.  Brock,  12  111.  273.  ^ 

The  certificate  of  acknowledgment  upon  deeds,  made  by  a  commissioner  of  another  State, 
was  not  under  seal.  Held,  the  statute  did  not  require  such  certificate  to  be  under  seal. 
Also,  that  the  want  of  a  date  would  not  vitiate  it.     Irving  v.  Brownell,  11  111.  402. 
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220.  If  the  party  and  the  subscribing  witnesses  are  dead  or  cannot 
be  had,  the  officer  may  take  proof  of  the  handwriting  of  the  party,  and 
the  witnesses,  (if  any,)  by  the  oath  or  affirmation  of  a  competent  and 
credible  witness,  that  he  personally  knew  the  person  whose  handwriting 
is  in  question,  well  knew  his  signature,  stating  his  means  of  knowledge, 
and  believes  the  instrument  to  be  signed  by  him.  Upon  proof  of  the 
handwriting  of  the  party  and  one  witness,  (if  any,)  a  certificate  is  granted, 
stating  such  proof.(l) 

221.  A  married  woman  may  release  her  dower  m  any  land  to  which 
the  husband  has  a  legal  or  equitable  title.  She  joins  with  the  husband 
in  a  deed,  which  is  acknowledged  like  other  deeds.  Her  identity  shall 
be  proved  by  one  competent  and  credible  witness.  The  officer  informs 
her  of  the  contents  of  the  deed,  and,  upon  a  private  examination,  she 
must  acknowledge  the  execution  and  release  to  be  made  freely,  volun- 
tarily, and  without  compulsion  of  the  husband.  A  certificate  is  in- 
dorsed or  annexed,  stating  these  facts,  and  naming  the  witness.(2) 

222.  Where  a  husband  and  wife  reside  in  the  State,  and  the  latter  is 
over  eighteen  years  of  age,  she  may  convey  her  land,  with  formalilies 
substantially  the  same  as  those  used  in  a  release  of  dower.  She  ac- 
knowledges the  instrument  as  her  act  and  de&d,  and  that  she  does  not  wish 
to  retract.  A  covenant  or  warranty  is  not  binding,  except  so  far  as  to 
pass  her  interest.(3) 

223.  Where  a  wife  is  out  of  the  State,  if  ove>r  eighteen,  she  may 
join  her  husband  in  any  writing  relating  to  lands  in  the  State,  and 
shall  be  barred  of  her  dower  and  all  other  interest  therein.  The  ac- 
knowledgment or  proof  is  the  same  as  in^the  case  of  a,  feme  so?e.(4)(a) 

224.  Any  writing  affecting  real  estate  shall  be  recorded  within  six 
months(6)  from  execution.  Otherwise,  it  is  void  against  a  subsequent 
bona  fide  purchaser  or  mortgagee,  for  valuable  consideration,  unless  re- 
corded before  the  subsequent  deed.(c) 

225.  Powers  of  attorney  to  grant  and  convey,  &c.,  or  to  execute  or 
acknowledge  grants,  &c.,  shall  be  acknowledged  or  proved,  and  record- 
ed; and  any  writing  executed  under  them  shall  be  good,  unless  a  revo- 
cation by  deed  is  also  acknowledged  or  proved,  and  recorded. (5) 

226.  Any  writing,  required  to  be  recorded,  if  acknowledged  or 
proved,  though  not  recorded,  is  admissible  in  evidence  without  further 
proof.  * 

(1)  lUin.  Rev.  L.  132-3.  1      (4)  niin.  Rev.  L.  134-5. 

(2)  lb.  133-4.  (5)  lb.  135-8. 

(3)  lb.  134.  1 


(a)  Where  a  husband  and  wife  convey  land  of  the  wife,  the  certificate  of  the  wife's  ac- 
knowledgment will  be  held  good,  if  it  substantially  comply  with  the  statute.  The  words 
"does  not  wish  to  retract,"  used  in  the  statute,  do  not  form  part  of  the  certificate,  but  only 
give  the  wife  the  power  of  retracting  before  acknowledgment.   Hughes  v.  Lane,  11  III.  123. 

The  certificate  and  acknowledgment  of  a  deed  from  a  feme  covert,  to  convey  her  own  land, 
is  as  much  an  essential  part  of  the  execution  as  her  seal  and'signature ;  and,  without  it,  the 
law  presumes  that  it  was  obtained  by  fraud  or  coercion.  Mariner,  v.  Saunders,  5  Gilman, 
113. 

(i)  If  executed  after  June  1,  1829.  The  preceding  limitation  was  twelve  months.  lUin. 
Rev.  L.  135. 

(c)  An  attaching  creditor,  who  levies  his  attachment  without  notice,  actual  or  implied,  of 
a  prior  deed,  has  priority  of  such  deed,  tliough  at  the  time  of  levying  his  execution  he  has 
received  notice.     Martin  v.  Dryden,  1  Gilm.  188. 
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227.  If  an  original  deed  is  lost  or  not  in  the  power  df  the  party,  a 
transcript  of  the  record,  certified  by  the  recorder,  is  evidence.(l) 

22^.  The  conveyance  or  assignment  of  a  certificate  of  purchase,  upon 
a  sale  for  taxes  by  the  auditor  of  .public  accounts,  may  be  acknowledged 
before  the  auditor. 

229.  Where  a  resident  in  the  State  acquires  land  oiit  of  his  county, 
he  may  record  the  deed  in  the  ofSce  of  the  State  recorder.(2) 

230.  The  deed  of  a  sheriff  or  other  ofiBcer,  upon  a  sale  of  land  on 
execution,  may  be  acknowledged  or  proved  before  the  clerk  of  any 
court  of  record  in  the  State,  and  a  certificate  given  under  the  court 
seal.(3) 

231.  By  an  act  passed  July  21,  1837,  the  recording  of  an  instrument 
is  notice  to  creditors  and  subsequent  purchasers,  whether  previously 
acknowledged  or  proved  according  to  law  or  not.  But  such  instrument 
is 'not  admissible  in  evidence,  without  being  proved  according  to 
the  general  rules  of  evidence.  The  act  applies  to  past  as  well  as  future 
reoordings.(4)(a) 

232.  In  Ohio,  any  instrument  made  in  the  State,  affecting  lands  there- 
in, shall  be  signed  and  sealed,  or  the  signing  and  sealing  acknowledged 
by  the  grantor  or  grantors,  in  presence  of  two  subscribing  witnesses, 
who  shall  attest  the  signing  and  sealing,  and  acknowledge  before  a  judge 
of  the  Supreme  Court  or  Court  of  Common  Pleas,  a  justice  of  the  peace, 
notary  public,  or  presiding  ofl&cer  of  any  incorporated  town  or  city,  who 
shall  certify  the  acknowledgment  on  the  same  sheet  with  the  deed,  and 
also  that  he  is  satisfied  from  his  personal  knowledge,  on  the  testimony 
of  a  witness  named,  that  the  parties  are  what  they  represent  themselves ; 
and  sign  the  certificate.(6)  Where  a  wife  joins  the  husband  in  a  deed 
of  her  land  or  releases  her  dower,  the  same  acknowledgment  is  provided, 
and  the  officer  shall  also  examine  her  apart,  read  or  make  known  the 
contents,  and  certify  the  same,  and  that  she  remains  satisfied,  and  also 
certify  the  husband's  acknowledgment,  as  in  case  of  other  deeds.(5)(c) 


(1)  lUin  Rev.  L.  135-6. 

(2)  lb.  138. 

(3)  St.  of  Illin.  1836,  257. 

(4)  St.  of  Illin.  1837,  1,3-4. 

(5)  Ohio  St.  1831,  346-9.     See  Brown  v. 
"Witter,  10  Ohio,  142  ;  Kinsman  v.  Loomis,  11 


Ohio,  475 ;  Livingston  v.  McDonald,  9, 168; 
Hubbellv.  Broadwell.  8, 120  :  Unseev.  Bent- 
]y,  8,  396;  De  Segond  v.  Culver,  10,  188; 
Good  V.  Zereher,  12,  364;  Shults  v.  Moore,  1 
McL.  520  ;  Johnson  v.  Sukeley,  2,  562  ;  Fen- 
ning  V.  Wood,  20,  261. 


(a)  By  an  act  of  1840-1,  all  instruments  relating  to  lands,  executed  in  any  other  of  the 
United  States,  and  acknowledged  and  proved  according  to  its  laws,  shall  be  recorded  in  the 
county  where  the  lands  lie,  and  be  valid  and  effectual  for  all  purposes;  provided,  the  clerk 
of  any  court  of  record  in  such  State  certify  under  his  hand  and  the  court  seal,  that  the  ac- 
knowledgment or  proof  conforms  to  the  law  of  the  State.  And  all  instruments  relating  to 
lands,  heretofore  recorded  in  the  county  where  they  lie,  shall  be  held  notice  to  subsequent 
purchasers  or  mortgagees.  Law  Rep.  Oct.  1841,  p,  245;  Illin.  St.  1841,  66-7.  By  act  of 
1853,  p.  89,  deeds  are  not  invalid,  by  reason  of  informality  in  their  execution.  .     • 

(6)  The  recording  of  a  deed  not  legally  acknowledged  is  of  no  legal  effect.-  Dunn  v. 
G-araes,  1  McL.  321. 

But  a  deed  is  admissible  in  evidence,  though  the  acknowledgment  bears  date  prior  to  that 
of  the  deed ;  where  the  instrument  shows  that  it  was  really  made  and  acknowledged  at  the 
same  time.     Fisher  v.  Butcher,  19  Ohio,  406. 

(c)  It  is  not  sufBcient  to  certify  that  the  wife  was  "  examined  according  to  law.''  The  acts 
done  must  be  -stated;  and  the  certificate  must  show,  expressly  or  by  implication,  a  compli- 
ance with  the  substantial  requisitions  of  the  statute.     Meddock  v.  Williams,  12  Ohio,  377. 

A  married  woman,  owner  of  the  fee  of  land,  does  not  pass  her  title  by  a  deed,  executed  by 
husband  and  wife,  with  relinquishment  of  dower,  unless  she  joins  her  fiusband  in  the  grant- 
ing part  of  the  deed,  notwithstanding  that  after  the  description  of  the  premises,  this  clause 
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233.  A  deed,  executed,  and  acknowledged  or  approved,  out  of  the 
State,  of  land  in  the  State,  is  valid,  if  conformable  to  the  laws  of  either 
State.(l) 

234.  Mortgages  take  effect  from  the  record  of  them  or  presentation 
therefor.  ,  Auy  other  deed  shall  be  recorded  in  six  months  in  the  county 
where  the  land  lies  ;(a)  otherwise  it  is  fraudulent  against  a  subsequent 
bona  fide  ignorant  purchaser.  But  a  record,  though  made  subsequently, 
is  notice  from  the  making.  Prior  deeds,  well  executed  under  then 
existing  laws,  are  declared  valid. (6) 

235.  A  power  of  attorney  to  convey  lands  in  the  State  shall  be  ac- 
knowledged and  certified  like  a  deed.  A  wife  may  give  a  power  of 
attorney  lor  this  purpose,  which,  however,  remains  revocable  before  the 
sale,  by  causing  a  revocation  to  be  recorded  in  the  county  where  the 
land  lies. 

236.  Eecorders  of  deeds  are  to  have  an  official  seal.  Their  certificates 
are  made  evidence  of  the  records. 

237.  The  above  named  provisions  in  Ohio  are  not  to  affect  any  lease 
of  school  or  ministerial  lands  for  a  term  not  exceeding  ten  years,  or  any 
other  lease  for  a  term  not  exceeding  three  years.  Nor  do  such  pro- 
visions require  that  a  lease  of  this  description  be  attested,  acknowledged 
or  recorded. 

238.  The  territorial  laws  of  1795  and  1802  virtually  repealed  the  or- 
dinance of  Congress  of  1787,  in  relation  to  the  execution,  proof  and 
acknowledgment  of  deeds.(2) 

239.  One  of  the  United  States  judges,  empowered  to  take  acknow- 
ledgments, may  do  it  in  any  part  of  the  Union,  where  the  land  lies  in 
his  own  district.(3) 

240.  A  sheriff's  deed  must  be  acknowledged  according  to  law,  in  the 
county  where  judgment  was  recovered.  He  may  validly  acknowledge 
it,  after  giving  up  his  office.  But  an  acknowledgment  by  a  deputy 
sheriff,  after  the  sheriff's  death,  is  invalid. (4) 

241.  Acknowledgment  cannot  be  presumed. (5) 

242.  One  who  takes  an  acknowledgment  must  certify  or  subscribe 
officially.  Otherwise,  a  record  copy  is  inadmissible ;  and  it  has  been 
held  that  the  official  character  cannot  be  proved  by  parol,  unlessthe 
original  deed  is  produced.  But  this  decision  seems  to  have  been  over- 
ruled by  the  United  States  Gourt.(6) 

243.  A  lease  for  school  lands  must  be  acknowledged  before  a  judge 
or  justice.(7) 


(1)  lb.;  Swan,  268;   Foster  v.  Denaiaon, 
9  Ohio,  121. 

(2)  Moore  v.  Vance,  1  Ohio,  12. 

(3)  lb. 

(4)  Roades  v.  Symmes,  1  Ohio,  315;  Fos- 


ter V.  Dugan,  8,  87 ;  Anderson  v.  Brown,  9, 
151. 

(5)  lb. 

(6)  Johnston  v.  Haines,  2  Ohio,  55  ;  Shults 
V.  Moore,  1  M'L.  520. 

(7)  Atkinson  v.  Dailey,  2  Ohio,  213. 


is  inserted  :  "  and  all  the  estate,  right,  title,  interest,  claim,  and  demand  of  them,  the  said  A," 
(the  husband)  "  and  B;  his  wife,  in  and  to  the  premises,  and  every  part  thereof."  Purcell  v. 
Ggshorn,  17  Ohio,  105. 

(a)  "Where  there  are  two  conveyances,  and  neither  recorded  within  six  months,  the  latter 
one  has  priority  if  first  recorded.     Northrap  v.  Brehmer,  8  Ohio,  392. 

(6)  This  provision  has  been  held  unconstitutional.  Good  v.  Zercher,  12  Ohio,  364;  Med- 
dock  v.  Williams,  lb.  377. 
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244.  Before  an  act  of  1819,  an  acknowledgment  before  a  justice  need 
not  be  under  seal,  except  in  the  case  of  husband  and  wife.(l) 

245.  An  unrecorded  deed  is  not  invalid  against  a  subsequent  pur- 
chaser with  notice. 

246.  And  a  violent  presumption  of  notice,  or  proof  of  facts  which  im- 
ply it,  is  sufficient.(2) 

247.  Under  the  act  of  1831,  a  certified  copy  of  a  recorded  deed  is 
evidence  even  for  the  grantees,  without  accounting  for  non-production 
of  the  original.(3) 

248.  In  Tennessee,  a  deed,  duly  proved  or  acknowledged,  may  be 
registered  at  any  time,  so  as  to  give  it  effect  between  the  parties ;  and 
within  twelve  months,  to  make  it  effectual  against  all  persons.  If  re- 
gistered after  that  time,  it  takes  effect  from  registration. (a)  A  deed  or 
power  of  attorney  to  convey  must  be  acknowledged  or  proved  by  two 
subscribing  witnesses,  in  the  court  of  the  county,  or  the  court  of  the  dis- 
trict, where  the  land  lies.  No  deed  is  admissible  in  evidence,  till  re- 
corded. The  acknowledgment,  &c.,  shall  be  indorsed  upon  the  deed  by 
the  clerk  of  the  court.  The  deed  of  &feme  covert  is  acknowledged,  and 
she  privately  examined,  before  a  court  of  record  in  the  State,  or,  if  the 
parties  live  out  of  it,  a  court  of  record  in  another  State  or  Territory.  If 
the  wife  is' unable  to  attend  a  court,  her  acknowledgment,  &c.,  may  be 
before  commissioners  empowered  by  the  court,  in  which  the  husband 
acknowledges,  the  commission  to  be  returned,  certified  with  the  court 
seal,  and  recorded.  The  seal  of  the  court  need  not  be  annexed  to  the 
certificate  of  acknowledgment,  &c.,  made  by  the  clerk  ;  unless  it  is  made 
in  the  State,  to  be  used  out  of  it,  or  vice  versa,  in  which  cases  there  is  to 
be  a  seal,  and  a  certificate  of  the  presiding  judge  or  justice  to  the  offi- 
cial station  of  the  clerk,  and  the  due  formality  of  the  attestation.  By  a" 
statute  of  1820,  acknowledgment,  &c.,  in  other  States  may  be  conforma- 
ble to  the  laws  of  the  State,  where  the  grantor  or  witnesses  live.  The 
ofScer  must  certify  that  he  is  personally  acquainted  with  the  grantor  or 
witnesses,  and  that  he  or  they  are  inhabitants  of  the  State  ;  and  the  cer- 
tificate must  describe  the  land.  There  must  also  be  a  certificate  of  the 
governor  or  secretary,  under  the  great  seal,  or  a  judge  of  the  Superior 
CoBrt,  that  the  acknowledgment,  &c.,  is  in  due  form.  The  deed  must 
be  recorded  within  twelve  months ;  but  will  be  postponed,  it  seems,  to 
a  subsequent  deed  made  before  registration,  though  within  twelve 
months.  Where  subscribing  witnesses  live  out  of  the  State,  the  holder 
of  the  deed  may  have  their  testimony  entered  in  any  court  of  record 
having  cognizance  thereof,  and  the  probate  may  be  indorsed  upon  the 
deed,  and  authenticated,  according  to  the  act  of  Congress  which  pre- 
scribes the  terms  on  which  the  records  of  one  State  may  be  received  in 
another.  Where  a  witness  and  the  grantor  are  dead,  it  is  said  probate 
may  be  made  by  proof  of  the  handwriting.  By  act  of  1715,  a  deed  made 
within  the  British  dominions  may  be  acknowledged  or  proved  before 
the  chief  magistrate  of  any  city,  town  or  corporation,  or  the  governor 


(1)  Haines  v.  Lindsey,  4  Ohio,  88. 

(2)  Cunningham  v.    Buckingham,   1 
265. 


Ohio, 


(3)  Burnet  v.  Brush,.  6  Ohio,  32. 


(a)  Where  the  register  of  deeds  corrects  an  erroneous  registration,  the  deed,  aseorrectei^ 
can  take  effect  only  from  the  date  of  the  alteration.    Baldwin  v.  Marshall,  2  Humph.  116. 
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or  commander-in-chief  of  any  of  his  majesty's  plantations,  attested  under 
the  public  seal,  and  recorded  within  one  year  from  arrival  of  the  deed. 
(It  is  said,  however,  that  this  act  is  repealed  by  provisions  already  men- 
tioned.)    A  deed  in  fee,  with  the  proper  certificate  of  probate,  proves 
itself.     If  it  is  lost,  or  not  in  possession  of  the  party,  a  certified  copy 
from  the  register  is  received,  even  though  the  probate  is  not  recorded. 
Witnesses  to  a  deed  must  appear,  upon  a  summons,  to  prove  it,  under  a 
penalty  of  $200.     Where  lands  conveyed  are  divided  by  a  county  line, 
the  recording  may  be  in  either  county.     A  deed  recorded  in  one  county 
may  be  also  in  others,  with  the  same  effect.(l)     By  Statute  of  1817,  p. 
51,  the  future  registration  of  past  deeds,  and  past  registrations,  not  made 
within  the  prescribed  time,  give  effect  to  the  deed,  from  its  execution, 
against  the  grantor  and  all  having  notice.     If  made  not  more  than 
twelve  months  before,  registration  in  twelve  months  from  the  making 
gives  a  perfect  title.     Grants  are  made  valid,  if  registered  in  two  years 
from  the  passing  of  this  act.     Powers  of  attorney  to  convey  land  are  re- 
quired to  be  recorded.     By  Statute  of  1821,  p.  66,  a  registered  deed  is 
valid,  if  acknowledged  or  proved  conformably  to  any  subsequent  law. 
By  Statute  of  1827,  p.  65,  past  deeds  may  be  validly  registered,  but  not 
as  against  creditors  or  lona  fide  purchasers.     By  a  late  act,  deeds,  pow- 
ers of  attorney,  &o.,  may  be  proved  by  two  subscribing  witnesses,  or 
acknowledged,  in  order  to  registration.     If  done  out  of  the  United 
States  or  the  State,  or  if  the  grantor  or  any  witness  is  thus  absent,  the 
deed  may  be  proved  by  two  witnesses,  or  acknowledged  befure  a  notary, 
who  shall  certify  the  same  under  his  seal,  or  a  judge  of  the  Supreme  or 
Superior  Court,  who  shall  certify  it  under  his  band,  the  clerk  certifying 
his  judicial  character,  under  his  official  seal,  if  any,  if  not,  his  private 
seal ;  or  a  court  of  record,  the  clerk  certifying  as  above,  and  the  judge, 
chief  justice  or  presiding  magistrate  certifying  that  he  is  clerk;  or  a 
consul,  minister  or  ambassador,  who  shall  certify  under  his  seal;  or  a 
commissioner,  appointed  by  the  governor.     Femes  covert  may  acknow- 
ledge in  the  same  way.     Past  deeds,  conforming  to  the  above  require- 
ments, are  made  valid,  except  as  against  creditors  or  purchasers  without 
notice.     (The  same  act  makes  certain  provisions  as  to  former  defective 
proofs  or  registrations  of  deeds.)(a)  . 

249.  The  probate  of  a  deed  in  these  words — "this  deed  of  convey- 
ance was  acknowledged  in  open  court,  and  ordered  to  be  registered" — 
is  insufficient.  So  also,  the  following  probates.  "  W.  County,  August 
Sessions,  1799.  This  deed  was  duly  admitted  to  record,  let  it  be  regis- 
tered." "  W.  Co.  May  Sessions,  1802 — this  dt-ed  recorded,  let  it  be 
registered."  "This  deed  was  fully  proven  in  open  court;  let  it  be 
registered."  "State  of  K  C,  Washington  Co.,  Feb.  Sessions,  1790; 
then  was  the  written  deed  acknowledged  in>open  court;  let  it  be  regis- 
tered." So  the  following  probate.  "  At  a  court  held  for  Wilson  Co., 
Dec.  22,  1800,  this  indenture  was  proved  by  the  oath  of  A  B,  a  witness 
thereto,  and  ordered  to  be  registered." 


(1)  4  Griff.  751-64;  Tenn.  L.  1839-40,  48; 
Brown  v.  Babidge,  1  Meip;s,  1  ;  Peaton  v.  Pea- 
cock, 1  Hurnpli.  135;  Gaiues  v.  Catron,  lb. 


514;  Wilks  j;.  Pitzpatrick,  lb.  54;  Knowlea 
V.  Masterson,  3  Humph.  619. 


(a)  Acts  of  this  nature  have  been  adjudged  constitutional,  as  affecting  remedies,  and  not 
rights.     Huglies  v.  Cannon,  2  Humph.  589. 
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250.  But  a  probate  indorsed  on  the  deed  in  this  form  is  good ;  "  then 
was  the  execution  of  the  written  conveyance  duly  acknowledged  in 
open  court  by  A,  the  grantor,  &c.,  and  admitted  to  record ;  let  it  be 
registered. "(1) 

251.  A  deed  takes  effect  from  the  date  of  acknowledgment.(2) 

252.  After  a  great  lapse  of  time,  everything  is  to  be  presumed  in 
favor  of  a  probate.  It  is  sufficient  that  enough  is  stated  by  the  clerk, 
though  informally,  to  show  tfiat  a  witness  was  sworn,  or  the  deed  ac- 
knowledged.(3) 

253.  A  deed  was  proved  by  one  of  the  witnesses  in  1830 ;  and  the 
handwriting  of  the  other,  who  lived  in  Arkansas,  was  proved.  Held, 
the  probate  was  invalid.(-i) 

254.  A  writiijg,  purporting  to  be  a  deed,  is  not  evidence,  though 
recorded,  without  a  probate. (5) 

255.  Conveyancje  of  lands,  lying  in  the  Indian  boundary,  by  a  non- 
resident grantor.     The  deed  was  proved  in  Davidson  county,  and  re- 

'  corded  in  D.  and  Stuart  counties,  the  land  then  lying  in  the  latter. 
Held,  the  probate  and  registration  were  sufficient.(6) 

256.  A  deed  made  in  consideration  of  marriage,  but  not  proved  and 
registered  within  a  yeur,  takes  effect  from  registry,  and  has  priority  of 
a  subsequent  voluntary  deed,  which  is  proved  and,  registered  within 
the  year,  and  before  registry  of  the  first  deed. (7). 

257.  In  Kentucky, (8)  a  deed  for  more  than  five  years  is  void  against- 
a  subsequent  purchaser  without  notice,  or  a  creditor  either  prior  or 
subsequent,  unless  acknowledged  or  proved  by  two  witnesses,  and 
lodged  for  record-  within  eight  months.  In  regard  to  deeds  of  mort- 
gage or  of  trust,  the  time  is  sixty  days.  Deeds  are  usually  recorded 
by  the  clerk  of  the  county  where  the  land  lies ;  but  may  be,  also,  in 
the  office  of  the  general  court  and  Court  of  Appeals  ;  and  this  is  usually 
done,  where  the  lands  lie  in  different  counties.  Acknowledgment,  &c., 
is  made  in  open  court,  or  before  the  recording  clerk.  If  out  of  the 
State,  before  a  court,  or  the  chief  magistrate  of  a  city,  town  or  corpo- 
ration, of  the  county  where  the  grantor  dwells,  and  certified  in  the 
usual  manner.  These  provisions  apply  also  to  the  private  examination 
of  ayeme  covert,  (except  that  it  is  made  before  a  judge  of  the  court.)  If 
she  resides  in  another  State,  before  two  justices  of  the  peace  of  her 
county,(a)  commissioned  by  the  recording  clerk.  They  may  also  take 
the  acknowledgment  of  the  husband.  Their  commission  is  returned, 
with  a  certificate  under  seal.  If  the' wife  resides  abroad,  the  commis- 
sion runs  to  two  judges  or  justices  of  a  court,  or  the  chief  magistrate  of 
any  city,  &c.,  of  the  country,  to  be  returned  with  a  certificate  in  the 
usual  form.     A  certificate  of  acknowledgment  is  under  the  seal  of  the 


(1)  Lipe  V.  Mitchell,  2  Yerg.  400  ;  lb.  108. 
Smith  V.  Boren,  2  Yerg.  238 ;  Malone  v.  Ste- 
ven.', lb.  520 ;  Yerger  v.  Young,  6,  261 ; 
Love  V.  Shields,  3  Yerg,  4.05. 

'(2)  Robertson  v.  Sulliv.in,  2  Yerg.  91. 

(3)  Cox  V.  Bowman,  2  Yerg.  108. 

(4)  Hightoweru  Wells,  6  Yerg.  249. 

(5)  S'lver  V.  Robertson,  3  Yerg.  84. 


(6)  M'Culloch  V.  Eudaly,  3  Yerg.  346. 

(7)  Cains  v.  Jones,  5  Yerg.  250. 

(8)  4  Griff.  1107-12;  St.  .of  Ky.  1836-7, 
ch.  379.  See  Bell  v.  Fry,  5  Dana,  342  ;  Col- 
lins «.  Boyd,  lb.  316;  Stevens  v.  Barnett,  7, 
258;  Applegate  v.  Gracy,  9,  217;  Gray  v. 
Patton,  2  B.  Monr.  14;  Bank,  &o.  v.  Huth,  4, 
445. 


(a)  The  certificate  of  two  justices,  though  without  a  seal,  is  auffloient.     Thompson  v. 
Robertson,  9  B.  Mon.  383. 
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officer,  if  he  has  one.  Certified  copies  of  recorded  deeds  are  received 
in  evidence.  Provision  is  made  for  recording  deeds  which  pass  mere 
equitable  titles.(a) 

258.  A  deed,  though  not  seasonably  recorded,  is  valid,  except  against 
creditors,  &c.  So,  it  is  preferred  to  a  later  deed  first  recorded,  but  not 
within  the  time  prescribed.  But  the  clerk's  certificate,  of  the  execution 
of  a  deed,  is  not  sufficient,  unless  it  was  acknowledged  within  the  legal 
period.(l) 

259.  The  record  of  a  deed  is  no  notice,  unless  made  in  the  county 
where  the  land  lies.(2) 

260.  A  deed  made  by  attorney  is  not  effectually  registered,  unless 
the  power  of  attorney  is  recorded  in  the  same  oflEice.  The  clerk  may 
effectually  record  such  deed,  without  inquiring  into  the  validity  of  the 
agency.(3) 

261.  In  case  of  acknowledgment  in  open  court,  the  certificate  need 
not  state  who  acknowledged  it.(4) 

262.  A  deed,  seasonably  recorded,  relates  to  the  date.  And  it  has 
been  held,  that  the  time  within  which  it  must  be  recorded  is  computed 
from  the  date.(5)(&) 

263.  At  the  date  of  a  deed,  the  land  lay  in  P  county,  but,  at  the  time 
of  registry  in  the  new  county  of  J.  Held,  it  should  be  recorded 
in  J.(6) 

264.  A  certificate  by  a  clerk,  that  ^ferae  covert  relinquished  her  right 
of  dower  m  land  owned  by  herself,  is  insufficient  to  pass  the  land.(7) 

264  a.  The  deed  of  a,  feme  covert  takes  effect  only  from  registration. 
Hence,  if  she  dies,  without  registration  of  the  deed  within  the  time 
fixed  by  law,  the  land  descends  to  her  heirs.(8) 

264  h.  By  the  act  of  1810,  deeds  may  be  acknowledged  before  any 
county  court  clerk,  and,  when  duly  certified,  recorded  in  any  county 
court  where  the  land  lies.  The  clerk  taking  the  acknowledgmen  t  may  also 
take  the  privy  acknowledgment  of  the  wife,  which,  being  duly  cer- 
tified, will  pass  her  title  ;  and  any  county  court  clerk  may  take  the  relin- 


(1)  2  Bibb,  423  ;  3  Marsh.  13  ;  1,  280  ;  2 
J.  J.  Mar.  433;  Cook  v.  Totton,  6  Dana,  110. 

(2)  lb. 

(3)  Taylor  v.  McDonald,  2  Bibb,  423;  3 
Marah.  92  ;  Stewart  v.  Hall,  3  B.  Mon.  220. 
See  Toorhies  v.  Gore,  lb.  529. 


(4)  Lit.  Sel.  0.  221. 

(5)  M'Connell  v.  Brown,  Lit.  S.  C.  462,  6. 

(6)  Garrison  v.    Hayden,'  1  J.  J.   Marsh. 
222. 

(7)  Teris  v.  Richardson,  t  Mon.  661. 

(8)  Scarborough  v.  "Watlcins,  9  B.  Mon.  540. 


(a)  By  an  act  of  1831,  acknowledgment  out  of  the  State  may  be  before  a  judge  of  the 
place  where  the  grantor  resides.  So  the  private  examination  of  a  wife.  Tho  clerk  to  cer- 
tify to  the  official  character  of  such  judge.  The  necessity  of  a  commission  to  take  a  private 
examination  is  dispensed  with.  A  wife  may  join  in  a  power  of  attorney  made  out  of  the 
State,  which  shall  be  acknowledged,  with  a  private  examination,  before  a  judge  or  mayor, 
and  recorded  at  the  same  time  with  or  before  the  deed.  Aldermen  may  take  acknowledg- 
ments, ka.,  and  releases  of  dower,  out  of  the  State,  to  be  certified  by  the  recorder  or  other 
proper  officer  of  the  city  under  his  official  seal,  or,  if  he  has  none,  his  private  seal.  Also, 
abroad,  a  mayor,  United  States  consul,  or  the  chief  magistrate  of  the  State,  &o.  The  deed 
to  be  recorded  within  two  years.  Provision  is  made  for  acknowledging,  Ac,  deeds  at  any 
time,  and  recording  them  in  four  months  therefrom ;  also,  for  renewing  deeds  by  bill  in 
Chancery.  Clerks,  and  their  sworn  deputies,  may  take  acknowledgments,  &c.,  within  their 
county. 

(6)  But  in  a  later  case,  it  is  decided,  that  registration  must  be  a  certain  time  after  the 
delivery,  not  the  date  of  the  deed.    Ford  v.  Gregory,  10  B.  Mon^  175. 
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qaishment  o?  a.  feme  covert  on  a  private  examination,  without  taking 
the-  acknowledgment  of  its  execution  by  the  husband. (1) 

264  c.  Under  the  act  of  1831,' a  commission  need  not  issue  to  justices 
of  the  peace,  to  enable  them  to  take  the  relinquishment  of  dower,  or 
the  acknowledgment  to  deeds  oi  femes  residing  in  or  out  of  the  State, 
conveying  lands  therein. (2) 

265.  Acknowledgment  before  a  clerk  has  none  of  the  incidents  of 
fine  and  recovery.  He  has  no  authority  to  inquire  into  personal  disa- 
bilities, or  to  act  as  guardian  of  one  subject  to  them.  Hence,  such  ac- 
knowledgment does  not  render  valid  the  deeti  of  an  infant. (3) 

266.  If  a  mortgage  without  either  seal  or  scroll  be  recorded,  this  is 
not  legal  notice  thereof.  But  a  purchaser  with  actual  notice  will  be  es- 
topped in  equity. (4) 

267.  In  Arkansas,  where  a  grantor  lives  in, the  State,  the  deed  is  ac- 
knowledged before  the  Supreme  or  Circuit  Court,  the  judgeor  clerk  of 
a  county  court,  a  presiding  judge,  justice  of  the  peace,  or  notary  pub- 
lic. If  in  another  State,  &c.,  before  a  United  States  or  State  court, 
having  a  seal,  the  clerk  thereof,  the  mayor  or  chief  officer  of  a  town, 
&c.,  having  a  seal,  or  according  to  the  laws  of  such  State,  with  the  cer- 
tificate of,  the  clerk,  or  proper  certifying  officer  of  a  court  of  record, 
&c.(a)  If  the  grantor  is  abroad,  the  acknowledgment  is  before  a  court 
having  a  seal,  a  mayor,  &c.,  (as  above,)  or  any  officer,  having  the  prop- 
er authority  in  that  place,  and  an  official  seal.  If  in  the  United  States, 
there  must  be  a  seal ;  if  none,  an  official  signature.  If  abroad,  there 
must  be  a  seal.  Where  a  certificate  is  made  in  court,  it  must  be  signed 
by  the  clerk.  Where  the  grantor's  witnesses  cannot  be  had,  the  proof 
may  be  by  a  witness  or  an  affidavit,  with  an  indorsement  on  the  deed. 
If  there  has  been  no  acknowledgment,  and  the  witness  cannot  be  had, 
the  handwriting  of  the  grantor  and  one  witness  may  be  proved  by  the 
depositions  of  at  least  two  witnesses  to  each.  A  feme  covert  shall  be 
privately  examined.  A  power  of  attorney  to  convey  shall  be  recorded 
with  the  deed.  Instruments  acknowledged  as  above  are  received  in 
evidence,  but  the  proof  is  not  conclusive.(6) 

(Ij  Ford  V.  Gregory,  10  B.  Mon.  175.  I      (3)  Jones  v.  Todd,  2  J.  J.  Marsh.  359. 

(2)  Shelton  v.  Deering,  10  B.  Mod.  405.       |       (4)  Portwood  v.  Outto'n,  3  B.  Monroe,  233. 


(a)  A  trust  deed  was  acknowledged  before  a  notary,  in  Louisiana,  subscribed  before  two 
witnesses,  tiieir  names  and  attestations  affixed,  authenticated  by  the  notary,  with  a  certifi- 
(iate  of  the  goverLior  as  to  his  commission,  &e.     Held,  insufficient.     2  Pike,  315. 

An  acknowledgment  before  a  clerk  of  the  court  is  not  good,  without  evidence  that  he 
wag  clerk.     Wallace  v.  Dewey,  3  McLean,  548. 

(6)  In  Wisconsin,  (Rev.  Sts.  326,)  two  witnesses  are  necessary  in  a  deed.  Acknowledg- 
ment shall  be  before  a  judge  of  a  court  of  record,  or  commissioner.  I:  in  another  State,  before 
some  officer  authorized  by  the  laws  of  that  State.  The  certificate  shall  be  authenticated  by 
the  certifying  officer  of  a  court  of  record.  Acknowledgment  abroad  shall  be  before  a  nota- 
ry, minister  plenipotentiary,  eliarge,  commissioner  or  consul.  A  married  woman  shall  be 
privately  examined.     A  scroll  is  a  good  seal. 

At  the  close  of  the  extensive  title  of  Deed,  a  few  miscellaneous  decisions  may  be  added, 
relating  to  the  parties  to  deeds,  for  which  no  appropriate  place  was  found,  in  pursuing  the 
regular  order  of  the  S"bject.  .These  decisions  have  mostly  occurred  in  Massachusetts,  and 
pertain  to   .eeds  by  husband  and  wife,  tenants  in  tail,  and  executors,  trustees,  &c. 

At  common  law,  liie  deed  of  a  wife  is  void;  (though  under  an  express  act  of  Parliament, 
a  feme  covert  may  validly  convey.  Ellison,  2  T.  &  Coll.  528  )  But  in  Massachusetts  (and 
all  the  other  States,  as  has  been  seen,)  the  joint  deed  of  husband  and  wife  is  good.    The 


CHA.P.  LXXXIX.]    FRAUDULENT  CONVEYANCES,  ETO.  499 

wife  is  not  liable  on  the  oovenanta.  Nor  can  she  convey  alone.  Notliing  could  pass  with- 
out aHecting-  the  husband's  interest;  and,  therefore,  his  consent  must  be  showu  by  signing 
the  deed.     Her  confirmation,  after  his  death,  of  his  deed,  is  effectual. 

At  common  law,  a  /eme  covert  can  alienate  her  lands  only  by  fine  and  recovery;  not  be- 
cause a  consideration  is  unnecessary,  but  because  tlie  alienation  must  be  matter  of  record. 
Im  Massachusetts,  it  has  been  thought  the  power  of  alienating  by  deed  originated  in  the 
Provincial  Law  of  9  Wm.  Ill,  ch.  7,  which  authorizes  a  conveyance  of  lands  by  all  persons 
"having  good  and  lawful  right  or  authority  thereto."  This  act  was  passed  in  1691,  and  it 
seems  there  has  been  no  case  since  of  a  tine,  Ac,  by  a  feme  covert.  Judge  Story  inclines 
to  the  opinion,  tliat  the  practice  of  a  feme's  conveying  her  land  prevailed  prior  to  the  act  of 
Wm.  III. 

A  husband  and  wife,  in  consideration  of  marriage,  and  for  a  valuable  consideration,  con- 
veyed her  lands  to  the  use  of  themselves  as  joint  tenants.  Held,  this  should  be  construed 
as  a  feoffment  to  uses;  that  the  uses  were  executed,  and  that  tho  grantors  became  joint 
tenants  of  the  estate.  The  parties  might  convey  in  this  mode,  as  well  as  by  an  absolute 
deed,  taking  back  a  separate  instrument  from  the  grantee ;  and  thereby  avoid  several  possi- 
ble inconveniences  incident  to  the  latter  form  of  transfer^  such  as  the  death  or  alienation  of 
the  grantee,  or  an  attachment  by  hia  creditors,  or  a  claim  for  dnwer,  &e. 

So,  where  A,  and  B,  his  wife,  conveyed  her  estate  to  C  and  his  heirs,  to  the  use  of  the 
grantors  during  their  joint  lives,  and  of  the  survivor  in  fee;  held,  the  deed  operated  as  a 
feoffment,  and  that  the  uses  were  well  raised  out  of  the  seizin  of  0,  and  executed  by  tho 
statute.  Fowler  v.  Shearer,  7  Mass.  14;  Lithgow  v.  Kavenagh,  9,  161;  Dudley  v.  Sumner, 
5,  463;  Colcord  v  Swan,  7,  291;  Andrews  v.  Hooper,  13,  472;  Thatcher  v.  Omans,  3  Pick. 
521-4-5-6;  Durant  v.  Ritchie,  4  Mas.  45. 

A  deed  of  the  lands  of  a  feme  covert,  in  which  she  joins  merely  by  relinquishing  at  tho 
close  all  her  right,  and  signing  the  instrument,  is  invalid. 

Where  husband  and  wife  surrender  her  life  estate  to  a  remainder-man  in  tail,  this  is  an 
extinguishment,  not  a  transfer. 

Deed  by  husband  and  wife,  but  not  legally  acknowledged  by  her.  The  consideration  was 
paid.  Held,  this  could  not  be  taken  as  an  agreement  to  convey,  to  be  enforced  against  her 
heirs.  Lithgow  v.  Kavenagh,  9  Mass.  161;  Livermore  v.  Bagley,  3  Mass.  487;  Martin  v. 
D  welly,  6  Wend.  9. 

Recent  statutes  of  several  States  have  further  enlarged  the  rights  and  powers  of  married 
women,  in  reference  to  real  estate.     See  Penns.  Sts.  1850,  Sjg. 

In  New  Hampshire,  (Comp.  Statutes,  p.  379-80,)  a  married  woman  may  hold  real  estate 

to  lier  sole  use,  by  a  contract  made  before  marriage.     So,  by  devise  or  conveyance  to  her, 

to  her  sole  use,  &c.,  after  marriage.     And  slie  shall  have  tlie  same  right,  in  respect  to  her 

separate  property,  to  contract,  sue  and  be  sued,  alone,  as  if  unmarried.     If  she  die  intestate, 

,   the  husband  is  entitled  to  curtesy  in  her  lands. 

The  wife  of  an  alien  or  citizen  of  another  State,  living  in  New  Hampshire,  separate  and 
apart  from  her  husband  six  months  successively,  may  acquire  and  hold  property  in  her  own 
right. 

In  Connecticut,  by  act  of  1850,  (p.  27,)  a  married  woman  may  purchase  real  estate,  to 
her  sole  and  separate  use,  with  the  acquisition  of  her  personal  services  during  coverture. 

In  New  Tork,  by  act  of  1849,  (p.  528,)  a  married  woman  may  take  from  any  one,  except 
her  husband,  by  grant,  &c.,  any  real  estate,  and  hold  to  her  separate  use,  in  the  same  manner 
as  if  unmarried;  and  a  trustee  for  a  married  woman  may  convey  to  her,  to  her  sole  use. 

In  Maine,  (Sts.  1852,  230,)  married  women  may  lease,  sell,  convey  and  dispose  of  their 
separate  land,  and  do  all  other  things,  as  if  unmarried ;  and  their  husbands  shall  maintain 
no  action  on  account  of  such  property. 

By  Sts.  Sf  1852,  (p.  280,)  a  marritd  woman,  under  twenty-one,  has  all  the  rights  and 
powers,  touching  her  separate  property,  as  if  of  full  age. 

In  Georgia,  (Sts.  1849-50,  p.  63,)  the  property  of  a  wife  shall  be  held  to  her  sole  and  sep- 
arate use.     The  husband  acquires  no  right  to  it,  and  it  shall  not  be  taken  lor  his  debts. 

In  Pennsylvania,  (Sts.  1848,  p.  536.)  all  property  of  a  woman  shall  continue  hers,'  after 
marriage  as  before.  So,  all  wiiieli  she  shall  acquire  after  marriage,  free  from  the  debts  or 
control  of  her  husband;  and  she  may  dispose  of  the  same  by  will. 

In  Arkansas,  a  wife  may  take  property,  except  from  her  husband,  which  shall  be  her  own, 
as  if  unmarried. 

In  Massachusetts,  the  deed  of  a  tenant  in  tail  bars  the  reversioner,  &c.,  and  issue.  But 
there  must  be  a  good  or  valuable  consideration.  It  is  not  sufficient,  that  here  purports  to  be 
such  consideration.  But  the  amount  of  consideration  makes  no  difference,  as  between  the 
parties,  and  a  deed  to  relations  is  valid.  If  husband  and  wife  are  joint  tenants  in  tail,  his 
deed  bars  her,  though  she  survive  him,  and  enter  to  avoid  it.-  If  the  wife  alone  is  tenant  in 
tail,  neither  can  bar  the  entailment  alone.  But  if  ho  convey  and  receive  the  price,  and  after 
bis  death  she  convey,  acknowledging  the  consideration  as  so  received,  this  is  sufficient. 
Actual  possession  of  the  tenant- is  not  necessary,  if  h«  has  a  present  interest,  and  there  is 
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CHAPTER  XC. 

TITLE  BT  DEYISB. ,  NATURE,  ETC.,  OP,  PARTIES  TO,  AND  SUBJECTS  OP,  A 

DEVISE. 


1,  Nature  and  history  of  devises. 

4.  Devise  is  in  tlie  nature  ofa  conveyance. 

5.  Perm  of  a  devise. 

1.  Entry  by  devisee,  whether  necessary. 
12.  Probate  of  will,  necessity  and  effect  of, 

as  to  a  devise. 
21.  Acceptance  of  a  devise. 


23.  Who  may  devise — disabilities. 

33.  Who  may  take  by  devise. 

49.  Devisee  cannot  dispute  any  part  of  the 
■   will. 

62.  What  may  be  devised ;  contingent  in- 
terests, &o. ;  lands  subsequently?  ac- 
quired, Ac. 


1.  A  devise  is  a  disposition  of  real  property  by  a  .person's  last  will  and 
testament.  It  is  said,  this  mode  of  transferring  lands  was  practised 
among  the  Saxons,  but  ceased  with  the  introduction  of  the  Norman  dy- 
nasty, being  inconsistent  with  the  principles  of  the  feudal  law.  And 
although  before  the  time  of  Glanville  many  restrictions  of  this  law  had 
been  done  away,  yet  devises  were  still  disallowed,  upon  the  grounds  of 
exposure  to  imposition  und  want  of  notoriety.  Anciently,  the  only  de- 
vises were  those  by  custom.{l) 

2.  It  has  been  already  stated,  (Vol.  I,  Use,)  that  the  new  modification 
cf  estate,  known  by  the  name  of  uses,  was,  upon  its  introduction,  held 
not  subject  to  the  technical  rules  of  the  common  law.  Upon  this  prin- 
ciple uses  were  held  devisable.  But  they  ceased  to  be  so,  when  changed 
into  legal  estates  by  the  statute  of  uses,  27  Hen.  VIII,  ch.  10. 

'  3.  An  act,  passed  five  years  afterwards,  (82  Hen.  VIII,  ch.  1,)  provided, 
that  a  person  might  devise  the  whole  of  land  held  in  socage,  and  two- 
thirds  of 'that  held  by  knight  service.  Statute  34  and  35  Heu.  VIII,  ch.  5, 
entitled,  "  concerning  the  explanation  of  wills,"  allowed  a  devise  of 
lands,  tenements,  rents  or  other  hereditaments,  in  possession,  reversion  ' 
or  remainder,  or  rents  incident  to  any  reversion  or  remainder,  or  any 
common  or  other  profits,  to  any  person,  except  corporations.(a) 

(1)  6  Cruise,  5-6;  Co.  Lit.  Ill  b,  and  a  1;  Wild's  case,  6  Co.  17;  Marston  v.  Norton, 
5  N.  H.  210. 


no  adverse  possession.  Lithgow  v.  Kavenagh,  9  Ma.ss.  161  ;  Soule  v.  Soule,  5,  61;  Wheel- 
wright V.  Wheelwnglit,  2,  447.     See  Nightingale  v.  Burrell,  15  Pick.  104. 

In  Massachusetts,  registration  of  an  executor^s  deed- is  not  necessary  as  between  the  par- 
ties. •  , 

Where  a  power,  without  an  interest,  is  vested  in  an  executor,  to  sell  land,  the  land  may 
vest  m  an  heir  or  devisee,  or  a  purcliaser  from  him,  till  such  sale,  and  then  be  divested 
thereby. 

Conveyance  in  trust  with  power  to  sell,  with  a  proviso  that  the  trustee's  deed  shall  ex- 
press the  trusts.  Held,  this  proviso  was  merely  directory,  and  not  a  condition  precedent  of 
the  deed. 

A  guardian  made  sale  of  real  estate,  but  did  not  give  bond  or  make  oath  according  to 
law.  A  part  of  the  consideration  was  paid,  and  the  deed  deposited  as  an  escrow  The 
grantee  entered,  and  p;nd  all  the  taxes  asses.sed,  except  the  last,  which  was  assessed  to  the 
guardian,  he  himself  being  one  of  the  assessors.  Held,  the  sale  was  void  or  voidable,  and 
the  guardian  liable  as  trustee  of  the  grantee,  on  account  of  the  money  paid.  Pond  v.  Weth- 
erbee,  4  Pick  312;  Braman  v.  Stiles,  2  Pick.  460;  Bradstreet  v.  Clarke,  12  Wend.  602; 
Williams  v.  Reed,  5  Pick.  480.  . 

(a)  King  Henry  VIII  prepared  a  bill,  allowing  a  devise  of  one-Aoi/a  man's  lands,  &o.  The 
commons  rejected  it  Whereupon  the  king  called  together  the  aldest  lawyers  and  judges  in 
Chancery,  who  argued  the  matter ;  and  it  was  decided  that  a  devise  of  land  was  void.  4 
Hume,  109;  1  Burnet,  116. 
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4.  A  devise,  though  taking  effect  after  the  testator's  death;  is;  founded 
on  different  principles,  and  governed  by  different  rules,  from  a  testa- 
ment of  chattels,  being  regarded  rather  as  a  conveyance,  declaring  the 
uses  of  the  land  after  his  death. (1)  So,  the  validity  of  a  devise  must 
be  determined  from  its  terms,  and  without  reference  to  future  contin- 
gencies.(2) 

5.  No  particular  form  is  requisite  to  constitute  a  valid  devise.(a)  An 
instrument  may  thus  operate,  which  is  to  take  effect  after  the  death  of 
the  maker,  though  its  general  form  is  that  of  a  deed. 

6.  By  indenture  between  A,  and  B  and  C,  declaring  A's  intention  to 
raise  portions  for  his  children,  and  pay  his  debts,  A  settled  his  lands  on 
B  and  0  in  trust  to  sell,  and  made  them  executors  to  said  uses,  and 
signed,  sealed,  published  and  declared  this  to  be  his  last  will,  before 
several  witnesses.  Held,  a  good  devise.  So  a  deed  poll,  to  take  effect 
after  the  death  of  the  maker,  and  referring  to  a  previous  will,  maybe  a 
valid  codicil.(3)(6) 

7.  It  is  held,  in  England,  that  a  devisee  of  land,  unless  he  disclaims, 
becomes  seized  without  entry,  or  the  assent  of  the  heir.  If  the  latter 
enter,  the  former  may  have  ejectment  against  him.  S",  also,  he  may, 
by  the  aid  of  a  court  of  equity,  cotnpel  the  heir  to  discover  and  deliver 
up  the  title  deeds,  and  thereby  prevent  him  from  setting  up  prior  in- 
cumbrances against  the  will.(4) 


(1)  Kogan  V.  Jack.son,  Cowp.  305. 

(2)  Tayloe  v.  Gould,  10  Barb.  388. 

(3)  Hiekson  v.  Witham,  Finch,  195;  Green 
V  Proude,  1  Mod.  117;  Clymer  v.  Littler,  1 
Black.  R.  845.  (See  Wigle  v.  Wigle,  6  Watts, 
522;  Barnet,  3  Rawle,  15;  Milledge  v.  La- 
mar, 4  Dessaus.  617;  Dunlap  v.  Dunlap,  lb. 


313  ;  Sharp  v.  Sharp,  2  Leigh,  249;)  Johnson 
V.  Mitchell,  1  Humph.  172;  Jones  v.  Nicho- 
lay.  2  Eng.  L.  &  Eq.  591 ;  Robey  v.  Hannon, 
6  Gill,  463. 

(4)  Co.  Lit.  Ill  a,  240  b;  Peirco  v.  Smith, 
1  Show.  71;  Newcastle  v.  Pelham,  3  Bro. 
Pari.  460. 


(a)  This  remark  refers,  of  course,  to  the  general  nature  and  phraseology  ofthe  instrument. 
It  will  be  seen  hereafter,  that  the  form  of  execution  is  precisely  regulated  by  law. 

(6)  But  where  one  executed  a  deed,  setting  forth  a  desire  to  prevent  disputes  after  his 
death,  disposing  of  property  afterwards  to  be  acquired,  enjoining  upon  his  trustees  to  pay 
death-bed  and  funeral  expenses,  but  using  no  term  of  devise,  making  an  immediate  disposi- 
tion, giving  authority  to  the  trustees  to  sell,  &c ,  and  do  all  that  he  could  do  with  the  pro- 
perty, and  reserving  his  own  "life  rent,"  and  the  power  of  altering,  &e. ;  held,  the  instru- 
ment was  a  deed,  not  a  will.     Thompson  v.  McDonald,  2  Dev.  &  B.  463. 

Jin  instrument  may  be  a  deed  in  part  and  a  will  in  part.     Robinson  v.  Schly,  6  Geo.  515. 

An  instrument  conveying  negroes,  and  their  future  increase,  absolutely,  to  A  B,  his  heirs 
and  assigns,  but  containing  the  following  clause,  "But  I  do  hereby  save  and  reserve  to  my- 
self a  life  est.nte  in  the  property  above  conveyed  to  said  A  B,  bis  heirs  and  assigns;"  is  a 
deed,  and  not  a  will.     lb. 

Where  a  party  executed  a  will,  which  he  subsequently  incorporated  into  a  deed,  convey- 
jng  his  estate  to  the  parties  named  in  the  will,  to  be  enjoyed  by  the  grantees  according  to 
the  tenor  of  the  will,  and  subsequently  executed  codicils;  held,  the  will  wiis  incorporated 
with  the  deed,  only  as  to  property  then  existing,  of  which  it  was  a  valid  disposition,  inproe- 
smti.  but  still  remained  a  will  as  to  all  other  property  which  it  could  affect,  and  was  subject 
to  modification  by  codicils,  which  might  dispose  of  the  income  of  the  property  so  conveyed 
since.  The  disposition  by  deed  was  to  take  effect;  in  possession  only  at  the  testator's  death. 
Dawson  v.  Dawson,  2  Strobh,  Kq.  34. 

A  n  instrument,  for  love  and  affection,  conveys  certain  negroes  with  this  condition,  "  Never- 
theless, I  have  the  full  use  of  said  negroes  during  my  natural  lifetime,  and  at  the  time  of  my 
death,  the  said  negroes  and  their  increase  shall  rise  and  be  the  property  of  the  said  B,  her 
heirs,  &c.,  firmly  by  these  presents."  Held,  to  be  a  will  and  not  a  deed.  Oravy  v.  Rawlins, 
S  Geo.  450. 

A  devisee,  whose  devise  was  dependent  upon  certain  conditions  expressed  in  the  will, 
made  a  covenant  in  the  will  that  he  would  not  violate  such  conditions.  Held,  the  covenant 
was  no  part  of  the  will,  and  did  not  affect  the  devise. '   Trumbull  v.  Gibbons,  2  N.  J,  117. 
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8.  In  Maine,  it  is  said,  that  entry  or  something  equivalent  may  be 
necessary  to  actual  seizin ;  but  the  English  doctrine  is  adopted,  that  the 
estate  vests  in  the  devisee  upon  the  testator's  death.  And  a  devisee  may 
bring  an  action  without  actual  seizin.(l), 

9.  But  in  Massachusetts,  unless  the  lands  are  vaeant,(a)  which  will 
never  be  presumed,  entry  or  something  equivalent  is  necessary,  to  vest 
the  estate  in  a  devisee.  Probate  and  registry  of  a  will  have  not  the 
effect  of  the  aclfnowledgment  and  recording  of  a  deed,  which,  by  ex- 
press statutory  provision,  are  made  equivalent  to  livery  of  seizin.  ^  The 
possession  of  a  stranger,  however,  under  or  acknowledging  the  title  of 
the  devisee,  is  sufficient.  So  also  that  of  a  tenant  in  common.  The 
above  rule  applies  to  a  devisee  in  remainder,  unless  the  seizin  of  the 
devisee  for  lifeJs  proved.  If  the  devisee  for  life  refuse  to  accept,  the 
remainder-man  may  enter  immediately,  and  be  cannot  enter  after  twenty 
years,  during  the  fife  of  the  first  devisee.  But  upon  his  death  a  new 
right  of  entry  accrues  to  the  remainder-man,  and  continues  twenty 
years.     So  where  a  tenant  for  Wie  forfeits  his  estate.(2) 

10.  The  devisee  of  .vacant  land  may  maintain  a  writ  of  right  before 
entry. (3) 

li.  The  seizin  of  a  devisee  is  necessary  to  pass  an  estate  to  his 
heirs.(4)(5) 

12.  In  England,  the  ecclesiastical  courts  have  no  jurisdiction  of  de- 
vises of  land.(c)  Hence,  the  probate  of  a  will  containing  such  devise 
is  no  evidence  in  a  trial  at  common  law,  but  the  original  must  be  pro- 
duced. These  remarks,  however,  do  not  apply  to  terms  for  years,  which 
are  chattels  real  and  personal  estate.(5)     It  is  at  the  option  of  the  heir, 

'to  have  the  validity  of  a  will  tried  in  an  action  of  ejectment,  or  by  an 
issue  devisavit  vel  non.{Q) 

13.  In  New  York,  the  English  law  upon  this  point  is  adopted,  ex- 
cept that  a  particular  mode  is  authorized  of  perpetuating  the  evidence 
of  a  will.  Other  evidence  is  not  excluded.  The  decision  of  the  surro- 
gate is  not  conclusive.  There  must  be  an  issue  from  Chancery,  or  a 
trial  at  law.(7)(c^) 


(1)  Spring  V.  Parkman,  a  Pairf.  121;  Me. 
Eev.  St.  610-20-1. 

(2)  Williams  v.  Woodard,  7  Wend.  250; 
Inhabitants,  &o.  -u.  Cole,  3  Pick.  232;  Brown 
«.  Wood,  17  Mas3.  74;  Wells  v.  Prince,.  4 
Mass.  64;  Wallio?ford  v.  Hearl,  15-  Mass. 
471;  Stevens  w.  Winship,  1  Pisk.  318;  Tim- 
berlake  v.  Parish,  5  Dann,  347. 

(3)  Ward  v.  Puller,  15  Pick.  185. 


(4)  Dally  v.  King,   1   H.  Bl.  1 ;  Brown  v. 
Wood,  17  Mass.  73. 

(5)  Prederick  v.  Aynscombe,  1  Atk.  627; 
Porder  v.  Wade,  4  Bro.  476. 

(6)  Gfrove  ■e.  Young,  6Eng.L.  &Eq.  38. 

(7)  Jackson  v.  Hasbrouck,  12  John.  192; 

V.  Walsh,  14,  407  ;  Bogardus  v.  01ark% 

1  Edw.  266  ;  Clark  D.  Dew,  1   Kuss.  &  My. 
103. 


(a)  In  such  case,  entry  is  unnecessary.     Green  v.  Chelsea,  24.Picb.  11. 

(6).  Deyise  to  an  infant,  who  died  before  entry.  Held,  her  heir  took  the  premises  by  de- 
scent .  Doe  V.  Tbomas,  4  Scott  N,  R.  449. 

A  conveyance  from  a  devisee  under  a  foreign  will,  made  before  the  filing  and  recording  of 
the  will,  in  Maine,  is  good  in  that  State,  the  devisee's  title  beginning  with  the  testator's 
death.     Putnam,  &c.  v.  Pisher,  30  Maine,  623. 

(c)  So,  it  seems,  in  Maryland  and  ,South  Carolina.  1  Star.  231,  n.  1.  In  some  of  the 
States,  a  will  may  be  conte.'sted  in  Chancery  within  a  certain  period  after  probate. 

(d)  The  certificate  of  a  surrogate,  of  the  proving  of  a  will  before  him  by  one  of  the  sub' 
scribing  witnesses,  is  not  proof  of  the  execution  of  the  will,  so  as  to  authorize  it  to  be  reaii 
in  evidence.     Staring  v.  Bowen,  6  Barb.  109. 

To  entitle  a  will  to  be  read  in  evidence,  as  an  ancient  will,  without  proof,  the  possession 
must  have  been  in  accordance  with  the  will  for  ao  years ;  and  the.  lapse  of  30  years,  without 


EHAP.  XC] 


DETISB, 


50S 


14.  In  Pennsylvania,  a  will  is  good  evidence  of  title  upon  proof  of 
execution,  though  disallowed  in  the  register's  court.  So  an  allowance 
of  it  there  is  not  conclusive  in  its  favor.(l) 

15.  In  South  Carolina,  a  will  must  be  proved  de  novo  in  the  Court  of 
Common  Pleas,  though  allowed  by  the  ordinary. (2) 

16. -In  Virginia,  where  a  will,  not  duly  executed  to  pass  lands,  was 
admitted  to  probate  generally,  and  never  contested,  and  the  heir  himself 
claimed  under  it;  held,  it  must  be  taken  as  valid,  38  years  after  pro- 
bate." Ttie  heir  could  dispute  it  only  within  seven  years  in  Clian- 
cery.(3)(a) 

17.  In  New  Jersey,  probate  of  a  will  is  not  conclusive,  but  admissi- 
ble evidence,  in  relation  to  lands.  But  the  want  of  it  seems  to  be  a 
materia]  defect.  In  Kentucky(6)  and  Illinois,  it  lias  been  held,  that 
probate  is  not  conclusive.(4) 

18.  But  in  Massachusetts,  New  Hampshire,  Connecticut,  North  Caro- 
lina and  Michigan,  no  will  can  be  used  as  evidence  of  title  in  a  common 
law  court,  until  proved  and  allowed  in  a  court  of  probate,  and  such  pro- 
bate is  conclusive  of  its  validity.  If  a  will  can  be  found,  it  may  be 
proved  in  the  probate  ofSce  at  any  time,  in  order  to  establish  a  title  to 
lands.(5)(c) 

19.  After  probate  of  a  will,  the  estate  vests  in  a  devisee,  hy  relation, 
from  the  testator's  death,  and  an  intermediate  conveyance  is  therefore 
valid.    ,The  same  principle  applies  to  the  authentication  in  one  State  of 


(1)  Smith  V.  Bonsai],  5  Eawle,  80. 

(2)  1  Nott  &  M'C  326. 

(3)  Taughan  v.  Green,  1  Leigh,  287;  Bag- 
well V.  Klliott,  2  Rand.  198;  West  v.  West, 
3,  373;  Nalle  v.  Fenwick,  4,  585. 

(4)  Denn  «.  Allen,   Penning.  42;  Rogers  ti. 


Thomas,  1  B.  Monr.  393  ;  Bigg  v.  Wilton,  13 
Illin.  15. 

(5)  Shumway  v  Holbrook,  1  Pick.  114; 
Spencer  v.  Spencer,  1  Galli.  622  ;  1  Star.  231, 
n. ;  Mieh.  Rev.  St.  275  ;  Poplin  v.  Hawke,  8 
N.  H.  124. 


sueli  possession,  is  not  sufScient,  especially  where  one  of  the  subscribing  witnesses  is  still  liy- 
ing,  and  resides  within  the  State,  but  is  not  produced.     lb. 

Although  equity  will  not  entertain  jurisdiction,  to  set  aside  a  will  of  real  estate  for  fraud, 
or  on  the  ground  of  the  testator's  incompetency,  when  there  is  a  perfect  remedy  at  law,  and 
the  objection  is  tnken  in  due  season ;  yet  the  objection  comes  too  late  on  appeal,  where  the 
parties  have  submitted  tliemselves  to  the  jurisdiction  of  the  subordinate  court,  and  gone  to  a 
hearing  upon  the  merits.     Clarke  v.  Sawyer,  2  Comst.  498. 

(a)  A  will  undertaking  to  dispose  of  both  real  and  personal  estate,  attested  hy  one  witness 
only,  and  admitted  to  probate,  on  his  proof,  and  no  suit  being  brought  to  set  it  aside  for 
seven  years,  is  valid,  as  to  the  disposition  of  lands,  as  well  as  personalty.  Parker  v.  Brown, 
6  Gratt.  554.  . 

,  Upon  appeal  from  a  decree,  establishing  a  will  on  the  issue  of  devisavit  vel  non;  held,  the 
verdict  in  favor  of  the  will,  sanctioned  by  the  opinion  of  the  court,  before  which  the  issue 
was  tried,  concluded  all  mere  questions  of  fact  depending  upon  the  credit  to  be  given  to  the 
witnes!ses,  and  it  must  be  taken  that  all  the  requirements  of  the  statute,  in  order  to  estab- 
lish a  will,  were  satisfactorily  proved.  Held,  also,  that  one  of  the  questions  of  fact  so  deter- 
mined, by  the  finding  of  the  jury,  was  the  identity  of  the  paper  attested  as  the  last  will, 
with  tlie  one  offered  for  probate.     Jesse  v.  Parker,  6  Gratt.  57. 

(6)  But  the  later  doctrine  is,  that  the  probate  or  rejection  of  a  will  by  the  proper  tribunal, 
having  tlie  case  regularly  before  it,  is,  like  a  sentence  in  rem,  conclusive,  while  it  remains  in 
force,  in  that  and  all  other  courts,  and  between  all  persons,"  whether  parties  to  the  record  or 
not,  and  suhjoet  only  to  reversal  by  appeal,  writ  of  error,  or  bill  in  Chancery,  under  the  act 
of  1797.     Tibbatts  v.  Berry,  10  B.  Mon.  473. 

The  jurisdiction 'of  the  Court  of  Chancery,  over  wills,  is  local,  and  confined  to  the  county 
where  the  will  was  proved.     MoCall  v.  Vallandingham,  9  B.  Mon.  449. 

(c)  In  South  Carolina,  a  testament  of  chattels  cannot  be  proved  thirty  years  from  the  tes- 
tator's.death.  Davis  v.  Port,  Tread.  Const.  505.  In  Rhode  Island,  the  probate  of  a  will  in 
Massachusetts  is  held  conclusive  in  relation  to  lands.  Tompkins  y.  Tompkins,  1  Story 
R.  547. 
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a  will  originally  proved  in  another.  Upon  any  other  principle,  the 
devisee  would  not  be  entitled  to  the  mesne  profits.  Moreover,  it  is 
in  general  expressly  provided,  that  undevised  land  alone  descends  to 
heirs.(l) 

20.  It  seems,  where  the  words  of  an  unattested  will  leave  it  doubt- 
ful, whether  it  was  the  intention  to  dispose  of  real  or  personal  estate, 
or  botb,  evidence  aliunde  is  admissible,  in  regard  to  the  nature  and  cir- 
cumstances of  the  estate,  in  order  to  determine  the  sufficiency  of  the 
probate.  But  whether,  if  in  terms  the  will  devises  real  estate,  evidence 
is  admissible  that  the  testator  had  none,  qu?{2) 

21.  Acceptance  of  a  devise,  which  is  a  bounty,  will  be  presumed, 
where  it  draws  after  it  no  charge  or  risk  of  loss,  and  the  devisee  will 
not  be  barred  without  a  positive  disclaimer.(3) 

22.  A  devisee  received  a  portion  of  the  property  devised  to  him, 
and,  fourteen  years  after  probate  of  the  will,  filed  in  the  Probate  Court 
a  disclaimer,  under  seal,  of  another  portion,  of  which  he  never  took 
possession.  Held,  there  was  no  acceptance,  and  that  the  disclaimer 
need  not  be  by  deed.(4)(a) 

23.  With  regard  to  the  persons  who  are  capable  of  devising,  it  is 
said,  the  statute  of  wills  mentions  four  disabilities.(/j) 

24.  The  first  is  infancy.  In  some  of  the  United  States  this  disability 
is  removed.  In  Maryland,  Illinois,  Mississippi  and  Ohio,  an  unmarried 
female  at  the  age  of  eighteen  may  devise.(5) 

25.  It  is  said,  that  under  this  statute,  a  feme  covert  cannot  devise. 
But  it  has  also  been  said,  that  by  the  statute  of  wills,  femes  covert  were 
not  expressly  excepted,  but  the  exception  was  implied,  and  afterwards 
affirmed  by  another  act.(6) 

26.  In  Xew  Hampshire,  Connecticut(c)  and  Ohio,  a  wife  may  devise 
her  lands:  but  not,  in  New  Hampshire,  to  the  prejudice  of  her  hus- 
band. In  Illinois,  she  maj'-  devise  her  separate  estate.  In  Missouri 
and  Arkansas  she  cannot  devise,  unless  empowered  by  marriage  settle- 
ment, or  written  ante-nuptial  authority  of  the  husband.(7)(d) 


(\\  Spring  V.  Parkman,  3  Pairf!  127;  De 
"Wolf  J).  Brown,  15  Pick.  462 

(2)  Brown  v.  Thorndike,  15  Pick.  388. 

(3)  Brown  v.  Wood,  17  Mass.  73-4;  Tim- 
berlake  v.  Parish.  5  Dana,  347 ;  Webster  v. 
Gilnian,  1  Story  R.  499 

(4)  Ward  v.  Ward,  15  Pick.  511. 

(5)  4  Grif.  919;  Illin.  Rev.  L.  611;  Allen 
v.  Little,  5  Ohio,  65;  Missi.  Rev.  C.  32. 


(6)  Osgood  V.  Breed,  12  Mass.  525;  West 
V.  West,  10  S.  &  R.  445;  Godol  301  ;  Pie- 
quet  «.  Swan,  4  Mas.  443;  Marslon  v.  Nor- 
ton, 5  N.  H.  211.  See  St.  1  Vict.  eh.  26  ; 
Whitfield  D.  Hurst,  9  Ired.  170. 

(7)  Dut.  Dig,  15;  Walk.  340;  Illin. -Rev. 
L.  611;  Misso.  St.  617;  Allen  v.  Young,  5 
Ohio,  67  ;  Ark.  Rev.  St.  764;  Conn.  St.  226; 
N.  H.  St.  1845,  235. 


(a)  A  will  cannot  impose  a  liability,  unless  by  a  condition  wliieh  is  accepted  by  the  party 
to  be  charged.     Waul  v.  Kirkman,  13  Sm.  &  M.  599.  , 

Where  land  was  devised  to  be  sold,  and  the  proceeds  paid  to  two  daughters  of  the  testa- 
tor, by  whom  and  their  husband.s  the  lands  were  conveyed  without  a  sale  ;  held,  the  hus- 
bands had  only  a  life  estate  in  the  land,  and  the  wives  could  not  be  con.'iidered  to  have 
elected  to  take  the  lands,  as  they  were /ernes  covert.     Burgin  v.  Chenault,  9  B.  Mon.  285. 

The  assent  of  an  executor  to  a  devise  of  a  life  estate  ipso  facto  enures  to  vest  the  estate  in 
remainder.     Finley  v.  Hunter,  2  Slrobh.  Equ.  208. 

(S)  In  the  Revised  Statutes  of  Maine  and  New  Hampshire,  sanity  is  the  only  qualification 
expressly  mentioned. 

(c)  Formerly  otherwise.  Pitch  v.  Brainerd,  2  Day,  163.  In  most  of  the  States,  the  disa-, 
bility  of  a  feme  covert  is  implied. 

(d)  In  Massachusetts,  a  wife,  if  of  age,  may  devise  property  lield  in  her  own  right,  and 
separate  from  that  of  her  husband  ;  provided  his  interests  therein  shall  not  be  affected,  and 
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27.  A  feme  covert  may  appoint  uses,  under  a  power  reserved  before 
marriage,  and  in  this  way  may  even  devise  to  the  husband.  Such  ap- 
pointment is  held  to  be  valid  in  equity^  but  equity  decrees  a  convey- 
ance of  the  legal  title  by  the  heir.(l)(a) 

28.  It  has  been  said,  referring  to  ,the  will  of  a  joint  tenant,  that 
"there  cannot  be  ayoini  M)27^."  But  this  principle  does  not  affect  the 
validity  of  a  will  made  by  a  husband  of  his  own  land,  in  which  the 
wife  joins.(2) 

29.  A  feme  covert  cannot  validly  devise,  even  with  consent  of  the 
husband.  The  objection  to  such  devise,  is  not  a  want  of  judgment, 
but  of  free  agency.  She  may  dispose  of  her  chattels  with  the  hus- 
band's consent,  because  they  are  in  fact  his,  as  they  vest  in  him  upon 
her  death  ;  while  her  real  estate  descends  to  her  heirs.(3) 

30.  The  other  disabilities  mentioned  in  the  statute  are  idiocy  and 
non-sane  memory.(h) 

31.  In  Virginia,  the  will  of  a  blind  man  has  been  allowed.  So,  in 
Georgia,  it  is  not  indispensably  necessary  to  the  validity  of  a  will  exe- 
cuted by  a  blind  man,  or  one  who  is  unable  to  read  or  write,  that  it 
should  be  read  over  to  him,  in  presence  of  the  subscribing  witness,  pre- 
vious to  its  execution.  It  is  sufiEicient  that  he  knows  that  it  is  liis  will. 
So,  neither  extreme  old  age,  nor  being  deaf  and  dumb,  is  an  absolute 
disqualification  to  make  a  will. (4) 

32.  The  removal  of  a  disability,  which  existed  at  the  making  of  a 
devise,  does  not  render  it  valid.     Thus  the  declaration  of  an  infant 


(1)  Peacock  v.  Monk,  2  Ves.  190 :  Brara- 
hall  V.  Hall,  Ambl.  467  ;  Rippon  v.  Dawdirip, 
565;  Rich  v.  Beaumont,  6  Bro.  Pari.  156; 
Hodsden  v  Lloyd,  2  Bro.  534 ;  Barnes  v.  Ir- 
win, 2  Ball.  199 ;  White  v.  Hart,  1  Teates, 
221 :  Ser^eson  v.  Sealey,  2  Atk.  412  ;  Parkes 
V.  White,  1 1  Ves.  222 ;  Bradish  v.  Gibbs.  3 
John.  Oil.  523  ;  Park  &  J.  466-7  ;  Holman  v. 
Perry,  4  Met.  492. 


(2)  Darlington  v.  Pulteney,  Cowp.  260; 
Rogers,  &c.,  2  Fairf.  303. 

(3)  Marston  v.  Norton,  5  N.  H.  205.  (See 
Hood  V.  Archer,  1  MCord,  225,  477.) 

(4)  Boyd  V.  Cook,  3  Leigh,  32  ;  Clifton  v. 
Murray,  7  Geo.  564 ;  Potts  v.  House,  6  Geo. 
324. 


that  he  indorse  upon  the  will  his  consent  (if  competent  to  act.)  She  may  revoke  the  will 
without  his  consent.     Mass.  Stat.  1842,  231. 

The  will  of  a  married  woman,  under  the  Massachusetts  Statute  of  1842,  c.  74,  isnotvahd, 
unles.s  the  assent  of  her  husband  be  given  thereto  in  writing,  and  indorsed  thereon,  during 
her  lifetime.     Smith  v.  Sweet,  1  Gush.  470. 

The  Massachusetts  Statute  of  1845,  c.  208,  does  not  extend  or  enlarge  the  power  of  a  mar- 
ried woman  to  make  a  will.     Beach  v.  Manchester,  2  Gush.  72. 

Tlie  act  of  1842,  c.  74,  does  not  enable  a  married  womRn  to  make  a  devise  of  her  real 
estate  to  her  husband.  [Wilde  and  Dewbt,  JJ.,  diaseutin'g.]  Morse  v.  Thompson,  4  Cush. 
562.    But  see  Stat.  1850,  c.  200. 

In  Sew  York,  a  married  woman  may  dispose  of  her  separate  estate,  that  is,  one  that  she 
has  such  dominion  over  as  to  exclude  the  marital  rights  of  the  husband,  by  an  instrument  in 
writing,  purporting  to  be  her  last  will  and  testament.  American,  &e.  v.  Wadhams,  10 
Barb.  597. 

In  all  eases  of  wills  hj  femes  covert,  such  an  instrument  is  not  in  fact  a  will,  but  a  writing 
in  the  nature  of  a  will,  in  virtue  of  the  power  reserved  to  the  feme  covert  ;-ar>i  whoever  takes 
anything  under  the  same,  takes  by  virtue  of  the  execution  ol  the  power,  and  by  the  power 
coupled  with  the  writing.     lb. 

In  New  York  the  jus  disponendi  is  incident  to  the  separate  property  of  a  married  woman, 
and  she  may  give  it  to  whom  she  pleases,  and  equity  will  sanction  and  enforce  the  disposi- 
tion,   lb. 

(a)  In  North  Carolina,  equity  alone  has  jurisdiction  of  such  will.  Newlin  v.  Freeman,  1 
Ired.  514. 

(6)  In  Maryland,  a  statute  of  wills  (1798,  ch.  101,)  requires  that  a  testator,  in  order  that 
the  will  may  be  valid,  be  "capable  of  executing  a  v-ilid  deed  or  contract."  This,  therelbre, 
is  the  test  of  testamentary  capacity.     Davis  v.  Calvert,  5  Gill  &  J.  269. 
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devisor,  made  after  coming  of  age,  before  witnesses,  that  his  will  shall 
stand,  does  not  make  it  good.  So  the  will  of  a  married  woman  is  void, 
though  she  survive  her  husband,  even  in  equity.  So  the  restoration 
of  one  non  compos  to  his  right  mind  does  not  m'ake  good  his  devise.(l) 

33.  All  natural  persons,  in  esse  at  the  time  when  a  will  is  made,  and 
who  are  capable  of  purchasing,  may  be  devisees.  So  it  is  now  settled, 
though  formerly  doubted,  that  an  infant  in  ventre  matris  may  be  a 
devisee.  And  even  an  unborn  illegitimate  child  may  take  by  devise, 
if  the  mother  is  sufficiently  described.(2)     (But  see  s.  37.) 

34.  Devise  to  A  and  his  assigns  for  life,  remainder  to  the  use  of  all 
and  every  such  child  or  children  of  A  as  should  be  living  at  his  decease. 
Held,  a  child  born  seven  months  after  A's  decease  should  take  in  com- 
mon with  his  other  children,  such  being  the  evident  intention,  and  this 
child  being  alive  at  A's  decease.(3) 

35.  A  feme  covert  may  take  by  devise,  even  from  her  husband  ;  be- 
cause this  does  not  take  effect  till  after  his  death,  which  dissolves  the 
marriage.(4) 

36.  it  is  said,  an  alien  may  take  by  devise,  though  it  is  doubtful  for 
whose  benefit.  In  New  York,  by  statute,  a  devise  to  one  who  is  an 
alien  at  the  testator's  death  has  been  held  void.  In  South  Carolina,  an 
alien  devisee  holds  till  office  found.  So,  in  Massachusetts,  an  alien  may 
take  by  devise.(5)(a) 

37.  A  bastard  may  be  a  devisee,  after  gaining  a  name  by  reputation, 
but  not  befoi-e.  Hence  a  devise  to  him  in  ventre  matris  is  void.(6)(&) 
(But  see  s.  33.) 

38.  A  devise  may  be  made  to  a  person  uncertain,  as,  for  instance,,  to 
such  of  the  daughters  of  A,  as  shall  marry  a  person  named  B.  So,  also, 
by  way  of  remainder  or  executory  devise,  to  one  not  in  being  at  the 
making  of  the  will — as,  to  the  first  son  of  A,  who  then  has  none.(7) 

39.  St.  34  and  35  Hen.  VIII,  ch.  5,  s.  14,  expressly  disables^corporafobns 
from  taking  by  devise,  upon  the  principles  of  the  law  against  mortmain. 
Charitable  devises  constitute  an  exception  to  this  rule,  as  will  be  seen 
hereafter.(8) 

40.  In  New  York,  a  devise  to  a  corporation  is  void,  unless  expressly 
authorized  to  take  lands.  And  the  rule  applies  to  any  estate  or  interest 
in  real  property,  descendible  to  heirs.(9) 


(1)  Erunkerw.  Cook,  11  Mod.  123;  Hawe 
V.  Burton,  Comb.  84 ;  Arthur  v.  Bokenham, 
11  Mod.  157 ;  Combes  v.  Spencer,  2  Tern. 
i15  ;  Girard  v.  City,  &c.,  4  Rawle,  336. 

(2)  6  Cruise,  15;  Hall«.  Hancock,  15  Pick. 
■255  ;  Swift  V.  Duffleld,  5  S.  &  R.  38.  See 
M'Knight  v.  Read,  1  Whart.  213  ;  Pratt  v. 
Elamer,  5  Ear.  &  J.  10. 

(3)  Doe?;.  Clarke,  2  H.  Bl.  399. 

(4)  Lit.  168;  Co.  Lit.  112  a. 

(5)  Knight  v.  Duplessis,  2  Ves.  362  ;  2  N. 


Y.  Rev.  St.  5T ;  Vaux  v.  Nesbit,  1  M'Cord 
Cha.  352  ;  Hart  v.  Hart,  2  Des.  58;  Fox !). 
Southack,  12  Mass.  143.  See  Gilb.  on  Dev. 
15;  Colli ngwood  v.  Pace,  1  Lev.  59;  1  Keb. 
174;  Brown's  P.  C.  91. 

(6)  Co.  Lit.  3  b ;  Metham  v.  Devon,  1  P. 
Wms.  529. 

(7)  Bate  v.  Norton,  T.  Raym,  82. 

(8)  4  Kent,  506,  7. 

(9)  2  K  Y.  Rev.  St.  57 ;  "Wright  v.  Trus- 
tees, &c.,  1  Hoffm.  225. 


(a)  See  Alien,  Descent,  for  important  changes  in  the  law,  relating  to  the.  right  of  aliens  to 
hold  real  estate. 

(J)  Devise  to  the  wife  of  the  testator,  and  after  her  death  to  "  her  heirs  by  consanguinity," 
except  a  sister.  At  the  making  of  the  will  the  wife  was  pregnant,  but  the  testator  was 
ignorant  oC  it.  Soon  after  his  death,  the  wife  married  again,  after  which  her  child  by  the 
testator  was  born,  and  'died  in  six  months.  Held,  being  in  esse,  in  ventre  matris,  the  child 
took  the  remainder  as  heir  of  the  wife.     Watkins  v.  Flora,  8  Ired.  374. 
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41.  In  Maryland,  a  devise  to  a  religious  society,  without  leave  of  the 
legislature,  is  void.(l)(a) 

42.  In  Ohio,  the  law  against  mortmain  is  not  adopted.  The  capacity 
of  a  corporation  to  hold  lands  depends  on  its  charter.(2) 

43.  In  Connecticut,  it  is  said,  corporations  may  be  devisees,  but  not 
mere  voluntary  associations.(3)(/;) 

44.  Devise  to  the  yearly  meeting  of  Quakers,  in  trust  for  the  school  in 
P.,  to  them,  the  said  people  called  Quakers,  and  their  successors  in  the  same 
faith,  forever.  Held,  the  individuals  composing  the  yenrly  meeting  at 
the  testator's  death  could  not  take;  nor  the  meeting  itself,  as  a  volun- 
tary association.  JSTor  could  it  take  in  trust,  though  incorporated,  unless 
explicitly  authorized  by  statute.(4) 

45.  In  Massachusetts,  toivns  and  parishes  may  acquire  and  hold  pro- 
perty for  the  use  of  the  objects  and  purposes  of  those  institutions. 
Thus  the  latter  may  hold  lands  devised  to  them  for  the  support  of 
schools.(p) 

46.  Devise  to  the  inhabitants  of  the  second  parish  in  A,  confining 
it  only  to  the  use  of  the  inhabitants  of  said  A.  This  parish  included 
certain  inhabitants  of  B.  Held,  the  parish  for  this  reason  could  not 
take;  nor  the  inhabitants  of  A,  collectively,  not  being  a  corporation, 
nor  as  tenants  in  common. (6) 

47.  Where  a  devise  is  made  to  certain  officers  of  a  corporation,  ca- 
pable of  taking,  and  their  successors,  for  the  use  of  the  corporation,  the 
officers  dejacto  may  recover  against  one  not  claiming  under  the  devisor, 

(1)  Murphv  V.  Dallam,  1  Bland,  529.  I      (4)  Greene  v.  Dennis,   6  Conn.  293.     See 

(2)  Walk   340.  Earle  v.  Wood,  8  Cusli   690. 

(3)  Dut.  93.  (5)  First  Parish,  &o.  v.  Cole,  3  Pick.  232. 

I     (6)  Barker  v.  Wood,  9  Mass.  419. 


(a)  In  Pennsylvania,  a  devise  to  a  religious  association,  unincorporated  at  tlie  death  of  the 
testator,  but  subsequently  incorporated,  is  valid.  Zimmerman  v.  Anders,  6  Watts  &  S.  218. 
In  Massachusetts,  a  bequest  to  a  foreign  corporation  is  valid.  Burbank  v.  Whitney,  24 
Pick.  146. 

(b)  In  the  same  State,  it  is  held,  that  a  corporation  may  be  effectually  described  in  a  devise, 
without  being  named.  Where  a  devise  was  made  to  "  the  Missionary  Society  of  Foreign 
Missions,"  in  order  to  show  that  "  the  American  Board  of  Commissioners  for  Foreign  Mis- 
sions" was  intended,  parol  evidence  is  admi,ssible,  of  the  testator's  religious  views,  tliat  the 
latter  society  is  incorporated,  &c. ;  there  being  no  society  bearing  the  former  name,  and  the 
case  being,  therefore,  one  of  latent  ambiguity.  Brewster  v.  MoCall,  15  Conn.  274.  So,  in 
ease  of  a  devise  to  "  the  American  Tract  Society,"  there  being  two  associations  of  that  name, 
parol  evidence  may  be  offered  to  show  which  was  meant.  lb.  But,  under  a  devise  to 
"the  Foreign  Mission  School  at  Cornwall,"  upon  proof  that  the  American  Board  had  estab- 
lished an  unincorporated  school  there,  which  was  discontinued  before  the  testator's  death,  the 
devise  lapses.     lb. 

In  Massachusetts,  a  parish,  as  well  since  as  before  the  repeal  of  Statute  1789,  c.  19,  by 
Statute  1826,  c.  143,  is  legally  capable  of  taking  and  holding  gifts,  devises  and  bequests  of 
real  and  personal  property,  for  the  purpose  of  maintaining  and  supporting  schools.  White 
y.  South  Parish,  &c.,  13  Met.  506. 

In  1829,  A,  B  and  C,  and  their  associates,  were  "incorporated  as  a  religious  society  and 
body  politic  and  corporate,  with  all  the  powers,  privileges  and  immunities,  and  subject  to 
all  the  liabilities  of  parishes  according  to  the  constitution  and  laws  of  this  Commonwealth;" 
and  authorized  "  to  hold  and  possess,  by^  grant,  gift,  devi-e,  or  otherwise,  real  and 
persrnal  estate,  lor  the  purpose  of  supportmg  public  worship,  and  other  parochial 
charges.'  Held,  the  act  of  incorporation  placed  the  society  on  the  same  footing  wit.i  all 
other  parishes  and  religious  societies  not  territorial,  and  the  society  had  a  legal  capacity  to 
take  and  hold  real  and  personal  property,  given  to  it  by  a  mil,  in  which  tlie  testator 
directed  that  the  property  should  "  be  applied  for  the  benefit  of  scliooliiig  all  the  children 
belonging  and  residing  in  said  parish."  lb. 
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and  showing  no  title,  thougli  the  corporation  has  become  extinct,  or 
forfeited  the  estate  by  a  change  in  its  powers  or  rules.(l) 

48.  In  Vermont,  an-  incorporated  church  or  society  cannot  take  by 
devise,  nor  a  person  in  a  name  of  office  derived  therefrom.  But  a 
church  may  take  the  use,  &c.,  of  land  devised  to  trustees,  and,  if  they 
decline  or  fail  to  execute  the  trust,  the  testator's  heirs  at  law  shall 
assume  it,  or  new  trustees  be  appointed.(2) 

49.  In  connection  with  the  inquiry  who  may  he  devisees,  may  be  very 
properly  stated  an  important  rule  of  law,  with  regard  to  the  terms  and 
conditions  upon  which,  alone,  under  certain  circumstances,  a  devisee 
may  avail  himself  of  the  devise.(a) 

50.  Where  a  will  contains  two  devises,  one  of  which  the  testator  has 
power  to  make,  and  the  other  not,  and  the  former  is  made  in  favor  of 
one  with  whose  rights  or  property  the  latter  undertakes  to  interfere,  it 
is  the  general  rule,  that  thp  will  shall  be  good  for  the  whole,  or  void 
for  the  whole,  and  that  such  devisee  cannot  make  claim  under  the  valid 
devise,  and  at  the  same  time  dispute  that  which  is  void.(3)  Lord  Ers- 
kine  says,(4)  a  person  shall  not  claim  an  interest  under  an  instrument, 
without  giving  full  effect  to  it,  as  far  as  he  can.  Lord  Alvanley  says,(5) 
no  man  shall  claim  any  benefit  under  a  will  without  conforming,  as  far 
as  he  is  able,  and  giving  effect  to  everything  contained  in  it.  This 
principle  has  been  called  a  rule  in  equity,(b)  but,  in  the  same  case,  which 
was  a  bill  to  redeem  a  mortgage,  the  court  remarked,  that  the  plaintiff 
could  not  set  up  a  legal  or  equitable  claim  to  the  land. (6) 

51.  Devise  to  A,  a  daughter  of  the  testator,  of  lands  held  in  fee-sim- 
ple, and  to  B,  another  daughter,  of  lands  held  in  tail,  being  his  whole 
estate.  A  cannot  object  to  the  invalidity  of  the  latter  devise,  and  at 
the  same  time  claim  under  the  former  ;  there  being  an  implied  condi- 
tion that  there  should  be  mutual  releases.(7) 

52.  A,  by  marriage  articles,  agreed  to  settle  lands  to  the  use  of  him- 
self and  his  wifc^  for  their  lives,  remainder  to  the  use  of  the  heirs  of 
their  bodies.  He  afterwards  made  a  settlement  varying  from  the 
articles;  and,  on  the  marriage  of  B,  his  son,  settled  other  lands  on  him 
in  the  usual  manner,  and  levied  a  fine  of  lands  embraced  in  the  articles 
to  the  use  of  himself  in  fee.  By  his  will,  A  devised  part  of  those  lands 
to  his  daughters,  and  the  rest  of  his  estates  to  C,  his  grandson.     Held, 


(1)  Rector,  &c.  v.  Pelliam,  9  Mass.  501. 

(2)  Stone  v.  Griffin,  3  Term.  400. 

(3)  Morris  v.  Burrows,  2  Atk.  629  ;  Bough- 
ton  V.  Boughton,  2  Tes  14 ;  Vaux  v.  Neabit, 
1  M-Cord's  Clia.  360;  Noys  v.  Mordaunt,  2 
Vern.  582;  StreatBeld  v.  StreatSeld,  Gas. 
Temp.  Tal  183;  Churchman  v.  Ireland.  1 
Russ  &  My.  250  ;  Brown  V.  Ricketts,  3  John. 
Cha.  553.  See  Salmon  «;.  Stuyvesant,  16 
Wend.  321 ;  Haydon   v.    Ewing,   1  B.  Monr. 


114;  "Westcott  v.  Cull  i  ford,  3  Hare,  265; 
"Weeks «.  Patten,  6  Sliepl.42 ;  Bacon  v.  Cosby, 
3  Eng.  L  &  Equ.  186.  See  Bgremont  v.  Lee, 
10,  188;   Miller  «.  Gotten,  5  G-eo..341. 

(4)  Thellusson  v.  Woodford,  13  Yes.  209. 

(5)  Whistler  v.  Webster,  2  Tes.  370. 

(6)  Hyde  v  Baldwin,  17  Pick.  303. 

(7)  Noys  V.  Mordaunt,  2  Yern.  581 ;  Bor 
V.  Bor,  3  Bro.  Pari.  167  ;  Doe  v.  Cavendish,  4 
T.  R.  741. 


(a)  Wliere  the  specific  devisee  is  by  law  incapable  of  taking,  the  property,  as  in  case  of  a 
deviso  which  lapses  hy  the  death  of  the  devisee,  passes  to  the  heir.  Yan  Kleeck  v.  New 
York,  &e.,  20  Wend.  457. 

(6)  A  strong  operation  of  a  court  of  equity.  'Blake  v.  Bunbury,  1  Yes.  jr.  523.  In  case  of 
a  clear  intention  to  that  effect,  the  rule  is  applied  even  to  infants  and  femes  covert.  Robert- 
son v.  Stevens,  1  Ired.  Equ.  247. 

The  accidental  omission  of  one  of  several  tracts  of  land,  intended  to  be  devised,'  will  not 
destroy  the  will,  though  tfe  testator  designed  an  equal  diai;ributioQ  of  his  estate,  which  this 
accident  disturbs,  and  though  the  omission  was  not  discovered  by  the  testator.  Hearn  v. 
Boss,  4  Harring.  46. 
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0  must  elect  whether  to  take  by  the  will  or  the  articles,  though  having 
the,  legal  title  to  the  lands  embraced  in  the  latter.(l) 

53.  The  principle  of  election  does  not  apply,  wiiere  a  will  undertakes 
to  dispose  both  of  real  estate  and  personal,  and  is  void  as  to  the  former, 
for  want  of  due  execution  or  for  incapacity  of  the  testator.  In  such  case, 
there  is  in  fact  no  disposition  of  the  land,  but  the  will  as  to  that  is  void.(2) 

5i.  Devise,  defectively  executed,  of  real  and  personal  estate,  for  life, 
to  the  widow  of  the  testator.  Held,  she  might  take  the  personal  estate, 
and  one-third  of  the  real,  accounting  for  the  rents  and  profits  while  she 
held  the  whole.(3) 

55.  But  it  has  been  usually  held  in  England,  that  the  principle  of 
election  does  apply,  where  an  heir,  claiming  under  the  will,  is  also 
entitled  to  land  which  the  will  undertakes  to  dispose  of,  but  which 
does  not  pass,  by  reason  of  its  being  purchased  after  the  making  of  the 
will.  Nor  is  it  material  to  inquire  what  the  testator  would  have  done, 
had  he  been  aware  of  the  true  state  of  the  circumstances  and  the  extent 
of  his  power.  Nothing  can  be  more  dangerous,  than  to  speculate  upon 
what  he  would  have  done  if  he  had  known  one  thing  or  another.  It  is 
enough  to  say,  he  had  such  intention.  Whether  he  thought  he  had 
the  right,  or,  knowing  otherwise,  intended  by  an  arbitrary  execution  of 
power  to  exceed  it,  no  person  taking  under  the  will  shall  disappoint  it.(4) 

56.  A  testator  devised  lands  to  trustees,  upon  trust  to  accumulate  the 
rents  for  a  certain  time,  and  directed,  that  if  he  should  contract  to  pur- 
chase lands  and  die  before  a  conveyance,  the  lands  should  be  conveyed 
to  the  trustees  upon  the  trusts  of  the  will.  He  also  made  a  devise  to 
his  son  and  heir.  After  the  execution  of  the  will,  the  testator  pur- 
chased lands,  and  died  without  republishing  it.  The  heir  brings  a  bill 
in  equity,  praying  for  the  purchase  of  lands  with  the  personal  estate, 
and  that  the  trustees  may  stand  seized  to  his  use.  Held,  he  was  bound 
to  make  an  election.  The  testator,  intending  to  apply  his  personal 
estate  to  the  purchase  of  lands,  was  not  aware  of  the  distinction  between 
real  and  personal  estate,  but  supposed  the  trustees  would  be  legally 
seized  of  the  lands  to  be  purchased  to  the  uses  of  the  will.  Under  this 
impression,  he  made  the  devise  to  his  heir,  supposing  that  the  whole 
property  and  arrangement  were  under  his  control.  The  case  is  not 
like  that  of  an  infant,  (as  in  Hearle  v.  Greeiibank,)  for  here  the  testator 
had  a  clear  right  to  devise,  but  the  devise  fails  through  his  ignorance 
of  the  necessity  of  a  subsequent  will.  So  in  Noys  v.  Murdaunt,  although 
the  testator's  intention  was  clear,  yet  the  law  regarded  the  proof  by 
three  witnesses  as  so  important  a  part  of  the  transaction,  that  an  instru- 
ment hot  thus  proved  had  no  legal  existence,  and  the  law  would  not 
notice  it,  or  allow  it  to  be  read.  These  are  the  only  instances  in  which 
the  principle  has  been  limited. (5)  It  is  clearly  applicable  to  an  heir  at 
law.  Thus,  where  the  testator  devises  to  his  heir  an  estate  which  he 
would  inherit  but  for  such  devise,  and  to  a  third  person  another  estate 
belonging  to  the  heir,  himself,  it  is  said,  although  the  heir  might  be 
held  to  .take  by  descent,  his  better  title,  yet  the  devise  shows  that  the 
testator  was  aware  of  his  power  to  devise  the  estate,  and  a  condition  is 
therefore  implied.(6) 

(1)  Streatfield  v.  Streatfleld,  Forr.  116.  (5)  Thellussont).  Woodford,  13  Ves,  209  ;  1 

(2)  Hearle  «.  Greenbank,  6  Cruise,  17-18.  Dow,  249. 

(3)  Snelgrove  v.  Siielgrove,  4  Dess.  2Y4.  (6)  See  G-ilb.  Eq.  R.  16. 

(4)  Thellusson  v.  Woodford,  13  Yes.  209. 
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57.  A  late  case  in  England  seems  to  hold  a  similar  doctrine. 

.58.  Devise  of  "  all  and  singular  my  estate  and  effects,  &c.,  real  and 
personal,  which  I  shall  die  possessed  of,"  &c.  There  was  also  a  devise 
to  the  heir  at  law.  Held,  he  could  not  avail  hiniself  of  this  devise, 
without  giving  effect  to  the  former  clause,  in  relation  to  after-purchased 
lands.(l)  _  . 

59.  In  a  late  case  in  Pennsylvania,  the  English  cases  upon  this  su  ■ 
ject  were  elaborately  reviewed,  and  it  was  held,  that  the  principle  of 
election  does  not  apply  in  the  case  of  lands  purchased  after  the  will  was 
made,  because  this  principle  is  founded  upon  the  consideration,  that 
the  testator  has  in  view  the  property  which  he  attempts  to  dispose  of, 
and  distinctly  designs  the  other  as  a  substitute  for  it,  in  favor  of  the 
heir,  and  in  the  case  of  after-purchased  lands  no  such  intent  can  exist. 
A  distinction  is  also  taken  between  the  implied  condition  of  fairness 
and  equity,  that  a  devisee  shall  not  accept  a  gift,  and  do  anything  seem- 
ingly in  opposition  to  the  intention  or  wish  of  the  testator,  and  an  ex- 
press condition,  a  violation  of  which  would  in  every  case  alike  forfeit  the 
devise.  It  is  further  remarked,  that  the  principle'in  question  has  never 
been  extended  beyond  the  point  of  enforcing  the  devise  to  a  third 
person  as  against  the  heir.  It  has  never  gone  so  far  as  to  cause  a  for- 
feiture of  the  whole  property  given  to  the  heir.  Equity  proceeds  upon 
the  principle  of  compensation,  and  for  this  purpose  sequesters  the  estate 
devised  to  the  heir.  But  its  office  is  not  to  declare  a  forfeiture,  but 
rather  to  save  from  it.(2) 

59  a.  In  the  same  State,  where  a  testator  devises  two  tracts  of  land, 
of  different  value,  to  different  persons,  and  the  devisee  of  the  tract  of 
inferior  value  elects  to  take  the  other  by  a  paramount  title  ;  the  devisee 
of  the  latter  tract  may  recover  the  former  in  ejectment,  and  need  not  re- 
sort to  equity  for  compensation. (8) 

59  h.  So  v/here  a  feme  covert,  who  is  tenant  in  remainder,  dependant 
upon  an  estate  tail,  accepts  a  legacy  under  the  will  of  her  father,  who, 
acting  on  the  validity  of  a  deed  of  partition  of  the  estate  tail,  and  as- 
serting a  several  estate  in  himself  by  virtue  of  such  deed,  devised  the 
same  in  fee  to  his  sons ;  she  is  barred  by  her  election  ;  and,  inasmuch 
as  the  will  stipulated  for  a  general  release  by  her,  the  presumption  is, 
after  the  lapse  of  over  one  hundred  years,  that  the  legacy  was  paid  to  her, 
and  that  she  executed  the  release.  The  doctrine  of  election  applies  to 
persons  under  disabilities,  and  to  interests  immediate,  or  remote  and 
contingent,  of  value,  or  not  of  value. (4) 

59  c.  In  Vermont,  a  testator  devised  certain  land  of  his  wife,  in 
which  he  had  only  an  estate  by  the  curtesy,  to  his  son ;  and  to  his  wife, 
for  life,  the  use  of  one-third  of  his  real  estate,  and  the  right  of  occu- 
pying part  of  his  dwelling-house,  and  also  certain  personal' property ; 
and  the  residue  of  his  property,  real  and  personal,  to  all  his  children, 
including  his  son,  who  were  also  the  heirs  at  law  of  the  wife.  The  will 
was  proved  without  opposition  ;  and  the  widow,  until  her  death,  and 
all  tbe  children,  coniinued  to  live  together  on  the  estate,  without 
any  division  of  tlae  property,  or  setting  off  dower ;  and  the  children 
continued  to  live  together  until  long  after  her  death.     Held,  the  heirs 


(1)  Churehtnan  v.  Ireland,  1  Euss.  &  My. 
250.     But  see  Back  v.  Kelt,  Jao.  534. 

(2)  Philadelphia  v.  Davis,  1  Whart.  490. 


(3)  Lewis  V.  Lewis,  1  Harr.  79. 

(4)  Tieruan  v.  Roland,  3  Harris,  429. 
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at  law  of  the  widow  were  not  estopped,  to  deny  the  validity  of  the 
devise  of  her  land.(l) 

59  d.  In  Virginia,  devisees,  having  an  equitable  interest  in  land  sold 
by  the  testator,  may  assert  it,  though  taking  under  the  will ;  such  in- 
terest not  being  devised.(2) 

60.  Chancellor  Kent  is  of  opinion,  that  an  heir  cannot  claim  under 
the  will  without  allowing  a  devise  of  after-purchased  lands.(3) 

61.  The  principle  above  referred  to  has  been  remotely  recognized  by 
a  statute  of  Connecticut,  which  provides,  that  where  a  devise  is 
avoided  for  informal  execution  of  the  will,  which  also  contains  a  valid 
legacy 'to  an  heir  ;  the  latter  is  an  advancement.{'^){a) 

62.  With  regard  to  the  /u'Vi  of  property  which  may  be  devised,  a 
devise  applies  only  to  real  estate;  the  interests  in  which,  enumerated 
by  the  statute  of  wills,  are  "  manors,  lands,  tenements,  rents,  or  other 
hereditaments,  ia  possession,  reversion,  or  remainder." 

63.  The  general  rule  upon  the  subject  is,  that  an  estate  which  can- 
not at  common  law  be  conveyed,  by  act  executed  in  his  life  by  advice  of 
counsel  learned  in  the  law,  cannot  be  devised  by  the  will  of  a  man,  who 
is  intended  by  law  to  be  inops  consilii.{b) 

'%4:.  Determinable  or  base  fees  are  devisable,  as  well  as  fees  simple. 
So  an  estate  pour  autre  vie,  under  the  term  Iands.{6) 

65.  A  term  for  years  is  devisable,  independently  of  the  statute, 
being  personal  estate.  The  consent  of  the  executor  is  necessary  to 
complete  the  devisee's  title  ;  but,  if  the  term  be  devised  to  A  for  lite,  re- 
mainder to  B  in  fee,  an  assent  to  the  former  devise  is  suflicient  for 
both.(7) 

66.  Trusts,  like  uses  at  common  law,  are  devisable  ;  and  the  devise 
operates  as  a  direction  to  the  trustee  to  convey  the  estate  to  the 
devisee.(8) 


(1)  Fitts  V.  Cook,  5  Cush.  596. 

(2)  Norman  v.  Cunningham,  5  Gratt.  63. 

(3)  4  Kent,  510,  n. 

(4)  Con.  St.  211-12. 

(5)  Corbet's  case,  1  Rep.  85  b. 


(6)  Cowperu  Frankline,  3  Bulstr.  184. 

(1)  Lampet's  case,  10  Rep.  47  b. 

(8)  Wagstaff  v.  Wagstaff,  2  P.  Wms  258. 
As  to  the  devise  of  an  equitable  estate  tail, 
see  Trash  v.  Wood,  4  My.  &  C.  324. 


(a)  The  following  case  in  South  Carolina,  relating  chiefly  to  personal  property,  recognizes 
the  rule  stated  in  the  text : 

A^  directed  his  whole  estate  to  be  kept  together,  until  its  income  should  be  sufficient  to 
pay  his  debts  and  legacies.  He  also  devised  as  follows:  to  his  daughter  B,  who  with  her 
family  had  resided  with  the  testator,  a  certain  house  lot  where  he  had  lived;  to  the  children 
of  his  daughter  0,  certain  bonds  and  other  securities  against  their  father ;  a  certain  estate, 
which  he  had  purchased  from  his  son-in-law,  the  husband  of  B,  in  trust  for  her  use,  he  de- 
vised to  be  held  according  to  the  trust  in  his  will  and  not  in  the  deed  to  him  ;  to  four  chil- 
dren of  his  deceased  daughter  D,  one  of  whom  died  before  the  date  of  his  will,  he  gave 
three  thousand  dollars  each,  the  share  of  any  one  dying  before  he  arrived  at  age,  or  day  of 
marriage,  to  go  to  the  survivors;  certain  property  in  slaves,  which  had  come  to  the  testator's 
wife  hy  will,  giving  her  a  life  estate  with  remainder  to  her  oliildren  lawfully  begotten,  the 
testator  included  in  the  residuary  clause  to  be  divided  among  his  two  daughters,  B  and  C. 
Held,  that  B  and  the'children  of  0  were  eutitled  to  the  immediate  possession  of  their  de- 
vises, and  that  they  were  not  to  be  kept  with  the  rest  of  the  estate  for  accumulating  its 
income ;  that  the  trust  estate  which  A  had  purchased  from  B's  husband,  came  under  the  prin- 
ciples of  election  and  that  the  same  principles  applied  to  the  estate  devised  to  l}iswife,  except, 
that  as  there  would  be  a  difference  in  the  amount  of  the  two  daughters,  a  part  of  the  elect- 
ing party's  estate  should  be  sequestered  to  equalize  the  estate  of  her  co-legatee;  and  lastly 
that  tlie  children  of  D  were  entitled  to  twelve  thousand  dollars  to  be  divided  between  them, 
as  the  share  of  the  one  dying  before  the  date  of  the  will  did  not  lapse  but  went  to  the  sur- 
vivors.   Lawton  v.  Hunt,  4  Strobh.  Eq.  1. 
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67.  Where  one  Las  contracted  for  the  purchase  of  lands,  he  may 
devise  them  in  equity,  having  an  equitable  seizin.  Nor  does  it  make 
any  difference,  that  a  future  day  is  fixed  for  the  execution  of  the  bar- 
gain on  both  sides,  and  that  the  will  is  made  before  this  day  arrives. 
So,  although  the  agreement  is  merely  parol,  if  by  an  admission  or  by 
part  performance  it  becomes  binding  on  the  parties,  the  lands  will  pass 
by  a  will  of  the  purchaser,  but  not  otherwise.(l)(a)     (See  ch.  32.) 

68.  It  is  said,  a  mortgage  is  devisable  after  breach  of  condition,  not 
before,  being  a  mere  naked  condition.  So  an  equity  of  redemption  is 
devisable.(2) 

69.  A  rent  is  devisable.(3) 

70.  Franchises,  which  are  not  of  a  _^ertain  yearly  value,  are  not 
devisable ;  such  as  the  right  to  waifs,  estrays,  &c.  But  franchises  of 
a  certain  value  are  devisable,  unless  restricted  to  the  grantee  and  his 
heirs.  Also  those  of  the  former  class,  if  annexed  to  something  of  cer- 
tain value — as  a  manor — which  i§  devised,  with  the  appurtenances. {^) 

71.  It  was  formerly  supposed  that  contingent  interests  in  land  are 
not  devisable.  But  the  law  seems  to  be^now  settled  otherwise.  (See. 
Vol.  I,  p.  556 ;  Infra,  sec.  81,  n.)  Lord  Mansfield  remarked,  that  all 
contingent,  springing  and  executory  uses,  where  the  person  who  was  to 
take  was  certain,  so  that  the  same  might  be  descendible,  were  de- 
visable.(6)  Lord  Nprthington,  alluding  to  the  same  principle,  said,  the, 
.point  is  settled,  and  ought  not  to  be  shaken.  It  is  a  liberal  and  right 
determination.  Lord  Kenyon  remarked,  that  the  clause  in  the  statute 
of  wills,  enabling  any  person  "  having  manors,  lands,"  &c.,  to  devise 
them,  meant  "  having  any  interest  in  lands  ;"(c)  and  he  distinguished 
between  a  contingent  interest  and  the  mere  possibility  or  hope  of  suc- 
cession of  an  heir. (5) 

72.  Thus,  where  A,  tenant  for  life,  and  B,  having  a  remainder  in 
tail,  joined  in  a  common  recovery  for  the  purpose  of  barring  the  entail, 
and,  after  the  execution  of  a  deed,  declaring  the  uses  to  A  for  life  and 
B  in  fee,  but  before  the  return  of  the  writ  of  entry  sued  out  to  com- 
plete the  proceedings,  B  made  his  will,  devising  the  lands  ;  held,  B's  in- 
terest passed  by  the  devise.(6) 

73.  Devise  in  trust  for  A ;  and,  if  he  die  without  issue,  an  infant, 
then  devise  to  B  in  fee.  B  dies,  living  A,  having  devised  all  his  estate, 
in  possession,  remainder,  &c.  A  dies,  under  age,  and  without  issue. 
Held,  the  devise  of  B  was  good.(7) 


(1)  1  Cha.  Cas.  39;  Aekerley  u.  Vernon,  9 
Mod.  1&;  Greenhill!;.  Greenhill,  Prec.  in  Cha. 
320 ;  Livingston  V.  Newliirk,  3  John.  Cha. 
316;  Irwin  v.  Hamilton,  6  S.  &  R.  208; 
Hundley  v.  Lyons,  5  Munf.  342 ;  Potter  v. 
Potter,  1  Ves.  437  ;  Smith  V.  Jones,  4  Ohio, 
121 ;  Langford  1).  Pitt,  2  P.  Wms.  629.  (See 
2  Oliio,  3S6.) 

(2)  2  Cha.  Gas.  8;  How  v.  Tigneres,  1  Cha. 
R.  18  ;  Philips  v.  Hele,  lb.  101. 


f3)Go.  Lit.  Ill  a,  n.  5. 

{4|  6  Cruise,  26  ;  3  Rep.  32  b. 

(.5)  I'earne,  537  ;  Selwia  v.  Selwin,  1  Bl. 
R  222,  251;  2  Burr.  1131;  Ree  a  Jones,  1 
H.  Bl.  33;  Moore  v.  Hawkins,  2  Eden,  342; 
Jones  V.  Roe,  3  T.  R.  88 ;  Perry  v.  Phelips, 
1  Tes.  jun.  251;  4  Kent,  510;  Cruger  u- 
Heyward,  ,2  Desaus.  422. 

(6)  Selwin  v.  Selwin,  1  Bl.  R.  222,  251. 

(7j  Moor  V.  Hawkins,  1  H.  Bl.  33. 


(a)  This  last  point  has  been  held  questionable  in  South  Carolina.  Thomson  v.  Scott,  1 
M'Cord  Cha.  32. 

(6)  This  last  test  was  also  adopted  by  Judge  Buller.  -  Jones  v.  Roe,  3  T.  R.  95-6. 

(c)  Statute  34  and  35  Hen.  VIII,  which  is  explanatory  of  the  statute  of  wills,  uses  the  words, 
"a  sole  estate  or  interest." 
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7i.  Devise  to  A,  till  some  one  of  his  younger  sons  comes  of  age  ;  if 
no  one  of  them,  but  only  one  son  of  A  should  come  of  age,  then  till 
such  son  comes  of  age.  When  any  of  the  younger  sons  come  of  age, 
then  to  such  son  in  fee.  The  testator  died,  leaving  B  and  0,  the 
sons  of  A.  B  having  died  under  age,  C,  in  the  lifetime  of  A,  only' 
made  a  will,  devl-^ing  all  the  estate  in  possession,  &c.,  that  he  should 
die  interested  in,  (using  the  most  comprehensive  terms..)  Held,  even  if 
C  had  only  a  springing,  contingent,  executory  use,  it  was  still  devi- 
sable. (1) 

75.  The  right  of  entry  remaining  in  a  reversioner,  &c.,  after  the 
wrongful  conveyance  of  a  particular  tenant,  (and,,  it  seems,  any  other 
mere  right  of  entry  or  condition,  disconnected  from  a  reversion,  &c.,)  is 
not  devisable ;  not  being  assignable  at  common  law,  and  not  falling 
within  the  words  of  the  Statute  32  Henry  Vni,  "  manors,  lands,  tene- 
ments," &c.,  or  those  of  Statutes  34  and  85  Henry  VIH,  "  an  estate  or 
interest  in  fee,  &c.,  in  possession,  reversion,  or  remainder."(a)  It  is 
said,  whatever  mischief  or  hardsKip  might  arise  from  this  rule,  it  could 
be  remedied  only  by  positive  law ;  and  the  propriety  of  applying  such 
a  remedy,  whereby  the  same  rights  of  entry  and  action,  which  belong 

•  to  the  heir,  might  be  extended  to  the  devisee,  was  a  question  particu- 
larly fit  for  the  consideration  of  the  legislature.(2) 

76.  Settlement  upon  the  survivor  of  A,  B  and  C.  Neither  of  these 
parties  can  devise  his  interest,  it  being  a  mere  possibility.(3) 

77.  A  disseisee  may  perhaps  devise  his  right  and  interest  to  the  dis- 
seizor by  name,  by  way  of  release  recognizing  his  possession ;  but  not 
to  any  other  person. (4) 

78.  A  conveyance  obtained  by  fraud  and  imposition,  acknowledged 
and  recorded,  but  under  which  no  possession  is  taken  till  after  the  grant- 
or's death,  is  not  a  disseizin  which  disables  him  to  devise  the  land. (5) 

7f'.  So,  after  making  a  deed,  which  is  not  recorded,  and  under  which 
no  possession  is  taken,  the  grantor  may  make  a  valid  devise  of  the 
land.(6) 

80.  In  New  York,  it  has  been  held  that  a  right  of  entry  is  devisable ; 
and  now,  by  statute,  every  thing  descendible  may  also  be  devised.(7) 
So  in  Massachusetts,  and,  it  is  said,  in  Pennsylvania  and  Virginia,  rights 
of  entry  are  devisable.(8)(6) 


(1)  Roe  V.  Jones,  1  H.  Bl.  30 ;  Jones  v. 
Roe,  3  T.  K.  88 ;  Perry  v.  Phelips,  1  Voa 
jun.  251. 

(2)  Jones  v.  Eoe,  3  T.  R.  88  ;  4  Kent,  510; 
Goodrighti;.  Forrester,  6  Cruise,  31  ;  Corbet's 
case,  1  Rep.  85  b ;  Butler's  case,  3  Rep.  32  a ; 
Lord  Mountjov,  Godb.  17;  1  Taun.  5'78. 
See  Hyer  v.  Sh'obe,  2  Munf.  200. 

(3)  Doe  v.  Tomkinson,  2  M.  &  S.  165. 


(4)  Poor  V.  Robinson,  10  Mass.  136. 

(5)  Smithwicic  J).  Jordan,  15  Mass.  113. 

(6)  Whittemore  v.  Bean,  6  N.  H.  i1. 

(1)  Jackson  v.  Variek,  1  Cow.  238  ;  2 
Wend.  166  ;  2  N.  T.  Rev.  St.  57  ;  Mass.  Rev. 
St.  416. 

(8)  4  Kent.  512 ;  Watts  v.  Cole,  2  Leigh, 
664  ;  3  Lom.  20. 


(a)  But  see  St.  7  Win.  IV,  and  1  Vict.  ch.  26.  A  right  of  re-entry,  for  breach  of  condition 
contained  in  a  grant  in  fee,  reserving  rent,  does  not  pass  by  a  devise  of  the  premises  as  land. 
Herrington  v.  Budd,  5  Denio,  321. 

(6)  In  Ohio,  New  Hampshire  and  Vermont,  also,  the  terms  used,  to  express  the  kinds  of 
property  which  may  be  devised,  are  peculiarly  broad  and  comprehensive.  Ohio  St.  242  ;  1 
Verm.  L.  336-  N.  H.  Rev.  St.  311.  In  Maine,  property  of  which  the  devisor  is  lawfully 
seized.  Rev.  St.  375.  But  another  section  authorizes  the  devising  of  land  upon  wliicli  the 
testator  has  a  right  of  entry ;  though  he  be  disseized  before  or  after  the  will  is  made. 

A  mere  wrong  doer,  who  has  only  a  color  of  title,  cannot  pass  any  estate  by  will.  Smith 
T.  Bryan,  12  Irod.  11. 

7oL.  II.  33 
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81.  A  devise,  whenever  allowed  by  law  previous  to  the  statute  of 
wills,  was  regarded  as  an  appointment  to  uses,  and  therefore  limited  in  its 
operation  to  such  lands  as  the  testator  had  at  the  time  of  making  the  will. 
The  same  principle  was  afterwards  adopted  in  construing  the  statute 
of  wills;  founded  upon  the  use  of  the  word  having, — ("every  person 
having  lands,"  &c.)  Upon  this  ground,  in  pleading  a  will,  it  is  always 
averred  that  th§  testator  was  seized  in  fee^  and,  being  so  seized,  made 
his  will.  Nor  does  it  make  any  difference,  that  the  will  by  its  terms 
intends  and  purports  to  devise  whatever  lands  the  testator  shall  be 
seized  of  at  his  decease.  In  an  early  case,(l)  it  is  said  to  have  been  de; 
termined  in  39  Henry  VI,  18,  that  after-purchased  land  may  pass  by  a 
devise,  because  the  will  sh-ows  an  intention  to  purchase  it,  and  the  will 
would  otherwise  be  void.  But  this  remark  has  since  been  said(2)  to 
have  been  made  by  counsel,  not  by  the  court;  and  the  rule  is  perfectly 
well  settled  the  other  way.(3)(«) 

82.  Upon  this  principle,  where  land  is  held  in  joint  tenancy,  (in 
which  case,  as  has  been  seen,  Vol.  I,  p.  58':5,  it  is  not  devisable  by  one 
of  the'  tenants,)  and,  after  a  devise,  by  one  of  the  owners,  of  his  sharSj 
partition  is  made,  the  devise  is  still  void.  The  statute  of  wills  ex- 
pressly mentions  a  sole  estate,  or  one  in  co-parcenary  or  in  common. (4)' 

83.  The  above  rule  does  not  depend  upon  intention,  nor  upon  the 
restrictive  words  of  the  English  statutes ;  for  it  has  been  held  equally 
applicable  to  devises  by  custom,  and  not  by  statute.  It  is  analogous  to 
the  rule  whicli  governs  in  a  covenant  to  stand  seized  to  uses,  which, 
though  construed  by  the  intention,  cannot  operate  upon  future  pro- 
perty.(5) 

84.  In  some  instances,  where  the  interest  purchased  after  the  making 
of  the  will  is  merely  incident  to  or  involved  in  an  estate  previously 
owned,  the  former  will  pass  by  devise.  As  in  England,  whei-e  a  manor 
is  devised,  and  a  tenancy  subsequently  escheats,  or  a  copyhold  ife  pur- 
chased— more  especially  if  the  manor  is  devised  with  the  appurtenances. 
So  land  contracted  for  may  be  devised  in  equity.  And  where,  after 
a  contract  for  the  purchase  of  land,  and  part  of  the  price  paid,  the  pur- 
chaser devises  it,  then  pays  the  balance  and  takes  a  deed  ;  this  is  a  re- 
vocation only  at  law,  but  not  in  equity.  (See  ch.  93.)  But  ground- 
rents,  reserved  in  a  conveyance  subsequent  to  the  making  of  the  will, 
will  not  pass  thereby.  So,  where  a  testator,  at  the  time  of  making  his 
will,  before  the  Revised  Statutes  (of  Massachusetts)  took  eft'eot,  held 
land  in  mortgage,  afterwards  devised  all  his  real  estate,  and  then  fore- 
closed ;  held,  the  mortgaged  land  did  not  pass.(6) 


(1)  Brelt  V.  Eigdon,  Plow.  344. 

(2)  BQukem.  Coke,  11  Mod.  106,  122; 
Pitzg.  225. 

(3)  Arthur  v.  Bokenliam,  11  Mod.  163; 
Pitzg.  233;  Hogan  v.  Jackson,  Cowp.  305; 
3  Rep.  30  b;  Bunker  v.  Coke,  11  Mod.  106, 
122 ;  1  Salk.  231 ;  Brewster  v.  M'Oall,  15 
Conn.  274;  Meador  v.  Sorsby,  2  Alab.  (N.  S.) 
712;   RossB.  Ros.^,  12  B.  Mon.  437. 

(4)  Lit.  287  ;  Co.  Lit.  185  a;  3  Eep.   25  ; 


Butler  V.  Barker,  Popti.  87  ;  Swift  v.  Roberta, 
3  Burr,  1488-    1  Bl.  R.  476. 

(5|  Girard  v.  City,  &c.,  4  Rawle,  3*35  ;  Tel- 
verton  v.  Yelvertori,  Cro.  Jlliz.  401. 

(6)  Bunter  v.  Coke,  1  S^ilk.  238 ;  11  Mod. 
129;  Roe  v.  Wegg,  6  T.  R.  708;  Livingston 
V.  Newkirk,  3  Jolin.  Clia,  312;  Clapper!;. 
House,  6  Paige,  149;  Mullock  v.  Souder,  5 
Watts  &  S.  198 ;  Brigham  v.  Winchester,  1 
Met.  390. 


(a)  But  by  St.  1  Vict,  ch,  26,  every  thing  may  be  devised  whicjh  would  otherwise  go  to 
tbe  heir,  including  contingent,  executory  and  future  interests,  rights  of  entry,  and  property 
acquired  after  the  making  of  the  will. 

Under  this  statute,  a  devise  of  "  all  my  estate  and  effects"  passes  after-purchased  laads. 
Stokes  V.  Salomons,  4  Eng.  L.  &  Equ.  133. 
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85.  A  term  for  years  will  pass  by  -will,  thougli  subsequently  pur- 
■chased,  being  a  chattel  real ;  and  the  wilf  operating  in' such  case  as  a 
testament,  not  as  a  devise.(l) 

86.  On  the  other  hand,  lands  will  not  pass  by  devise,  though  the 
testator  be  seized  of  them  at  the  making  of  the  will,  unless  he  is  also 

.seized  at  his  death.  Thus,  a  devise  is  defeated  by  a  subsequent  dis- 
seizin of  the  testator;  but,  if  he  re-enter,  it  becomes  again  valid.  So, 
■a  conveyance  revokes  a  prior  will.(2) 

87.  Inasmuch  as  after-purchased  lands  cannot  pass  by  a  devise,  no 
regard  will  be  paid  to  the  manifest  intention  of  the  testator  to  devise 
them,  in  marshalling  the  estate  to  be  sold  for  payment  of  debts.  Thus, 
where  the  testator  ordered  that  his  debts  should  be  paid,  devised  spe- 
cific lands  to  A^  and  all  the  residue  of  which  he  should  die  seized  to  B, 
and  acquired  lands  after  making  the  will ;  held,  the  executor  should 
sell  for  payment  of  debts,  iirst  the  lands  devised,  but  not  specifically, 
•and  then  the  descended  lands,  intended  to  be  devised;(3)(a) 

87  a.  The  principles  above  stated  have  been  changed  bv  statute  in 
many  of  the  States.  And  it  has  been  held,  that  where  the  law  of  a  State, 
in  which  a  will  is  made,  does  not  permit  a  devise  of  after-acquired 
property;  but  the  land  in  question  lies  in  a  State  where  such  disposi- 
tion is  allowed  ;  the  land  will  pass,  if  included  in  the  terms  of  the 
wili.(4) 

88.  In  Virginia,  by  statute,  a  devise  may  embrace  after-purchased 
lands,  but  not  unless  there  is  a  clear  intention  to  that  effect.(6) 

89.  In  Pennsylvania,  in  a  late  case,  it  was  held,  upon  an  elaborate 
review  of  the  course  of  legislation  relating  to  wills,  that  tbe  English 
law  is  there  in  force.  The  words  of  the  statute  are,  "wills  so  proved 
shall  be  good,  &c.,  for  the  granting,  "conveying,  and  assuring  lands,  &c., 
as  well  as  goods,"  &c. ;  and  it  was  contended  that  future  lands  as  well 
as  goods,  therefore,  might  be  disposed  of  by  will.  But  the  court  de- 
cided, that  a  different  inference  was  to  be  drawn  from  the  words  grant- 
ing, &c.,  which  were  terms  of  conveyance.  (A  subsequent  statute  pro^ 
vides  otherwise.)(6)(6) 

90.  In  New  York,  Pennsylvania,(c)  M'assachusetts,(c)  ISTew  Hamp- 
shire,(c)  Ohio,(c)  Maine,(c)  Vermont  and  Kentucky,  after-purchased  lands 


(1)  Wind  V.  Jekyl,  1  P.  Wms,  575;  Carte 
V.  Carte.  3  Atk.  1 7  6. 

(2)  Holt,  748;  Roe  v.  Griffilli.s,  4  Burr. 
1961;  Atty.  Ac.  «.  Vigor,  8  Ves.  282;  Bro. 
Abr.  Seeise,  pi.  IS ;  1  RoUe's  Abr.  615^  Teb- 


bott  V.  Voules,  6  Sim.  40  ;  Lock  v.  Foote,  6, 
618  ;   Hall  v.  Bray,  'Coxe,  212. 

(3)  Hays  «.  Jackson,  6  Mags.  149. 

(4)  "Wynne  v   Wynne,  23  Miss.  251. 

(5)  Smith  V.  Bdrin^toii,  8  Cranch,  66. 

(6)  Girard  v.  Pliiladelphia,  4  Rawle.  323. 


(a)  But  wliere  the  will  directs  an  appropriation  of  certain  lands  to  the  payment  of  debts 
which  the  testator  afterwards  sells,  and  purchases  others;  on  apphcation  of  the  legntee  of 
the  personal  property,  the  coart  will  order  a  sale  of  tlie  after-purclia.sed  lands  for  the  pur- 
pose above-named.  JLee,  &c.,  18  Pick.  285.  In  Kentucky,  it  is  held,  that  a  general  charge 
of  debts  upon  lands  does  not  extend  to  after-purchased  lands.  Warner  v.  Swearingen  6 
Dana,  198. 

(b)  But  this  does  not  apply  to  a  will  executed  p*ir  to  its  passage.  Mullock  v.  Souder,  5 
Watts  &S.  198. 

(c)  In  Massachusetts,  Maine,  New  Hampshire  and  Ohio,  if  there  is  a  plain  or  clear  intent 
to  pass  them  ;  in  Pennsylvania,  unless  there  is  a  contrary  intent.  See  Brigham  v.  Winches- 
ter, 1  Met.  398.  In  Kentucky,  a  general  disposition  of  real  estate  is  not  sufficient  proof  of 
such  intention.    Warner  v.  Swearingen,  6  Dana,  198. 

In  Massachusetts,  the  act  applies  to  wills  made' before  it  took  effect.  Gushing  v  Aylwin, 
12  Met.  169  ;  Pray  v.  Waterston,  lb.  262.    And  if  the  will  says  "  all  my  property,  including  " 
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pass  by  devise,  if  it  is  so  intended.  In  South  Carolina,  tlie  words  of 
the  statute  are  "  any  right  or  title  ;"  and  it  has  been  contended,  that  the 
,  former  word  embraces  some  interests,  which  are  not  devisab)le  by  the 
English  law.  In  Connecticut,  by  an  act  of  1831,  after-purchased  lands 
pass  by  devise.  But  the  act  has  been  held  inapplicable  to  a  will  made 
before  its  passage,  though  the  testator  died  after.  In  North  Carolina, . 
contingent  interests,  rights  of  entry,  and  after-purchased  lands,  will 
pass  by  devise.  No  act,  subsequent  to  the  making  of  a  will,  except  a 
revocation,  shall  prevent  its  operating  upon  such  property  as  the  testa- 
tor has  at  his  death.    The  will  is  to  speak  as  if  made  af  that  time.(l)(a) 


(1)  2  N.  T.  Rev.  St.  57;  4  Kent,  512; 
Tnrpin  v.  Turpin,  1  "Wash.  75 ;  Hyer  v.  Shobe, 
2  Munf.  200 ;  Watts  v.  Cole,  2  Leigh,  664 ; 
Verm.  Rev.  St.  254;  Swan,  999 ;  N.  H.  Rev. 
St.  311 ;  Smith  v.  Jones,  4  Ohio,  115  ;  Thom- 


son V.  Soott,  1  MoCord's  Cha.  41 ;  Mass.  Rev. 
St.  417  ;  Park  &  J.  467  ;  Brewster  v.  McCall, 
15  Conn.  274;  N.  C.  St.  1844^5,  125-6; 
Maine  Rev.  St.  376. 


a  certain,  specific  estate ;  still,  after-purchased  land  will  pass,  such  being  the  apparent  in- 
tent,    lb. 

Under  the  Rev.  Sts.  o.  62,  see.  3,  which  provide  for  the  passing,  by  will,  of  after-purchased 
real  estate,  "if  such  shall  clearly  and  manifestly  appear,  by  the  will,  to  have  been  the  inten- 
tion of  the  testator,"  it  is  not  necessary  that  the  intention  should  be  manifested  by  an  express- 
declaration,  if  it  can  be  inferred  from  the  several  provisions  of  the  will ;  and  the  true  ques- 
tion seems  to  be,  whether  the  testator  intended  to  die  testate  as  to  all  the  property  which 
he  might  leave,  or  whether  he  was  content  to  die  intestate  as  to  a  part,  and  leave  it  to  be 
distributed  according  to  law.     Brimmer  v.  Sohier,  1  Cush.  118. 

Wherever  there  is  a  devise  of  the  whole  estate,  or  of  all  the  residue  of  the  estate,  of  a  tes- 
tator, there  being  both  real  and  personal  estate  upon  which  the  will  may  operate,  an  inten- 
tion to  give  after-acquired  real  estate  may  perhaps  be  justly  inferred,  unless  there  be  some 
indication  of  a  different  intention  to  be  found  in  the  will.     lb. 

It  is  sufficient  if  it  appear,  by  the  whole  scheme  and  tenor  of  the  will,  that  the  testator 
intended  to  make  a  full  and  entire  disposition  of  his  whole  property.  Winchester  v.  Forster, 
3  Cush.  366. 

In  Kentucky,  \iy  bis  will,  the  testator  gave  all  his  estate,  real  and  personal,  to  his  wife 
for  life,  and  after  her  death  to  A.  After  the  making  of  the  will,  he  acquired  a  slave  and  a 
tract  of  land.  Held,  the  slave  passed  by  the  will,  but  the  land  did  not ;  no  intention  to  pass 
it  being  expressed  or  necessarily  implied.     Marshall  v.  Porter,  10  B.  Mon.  1. 

(a)  The  statute,  making  devises  to  operate  on  such  real,  estate  as  the  testator  may  have 
had  at  the  time  of  his  death,  was  prospective,  merely,  and  did  not  extend  to  wills  made  and 
published  before  that  act  went  into  operation,  though  the  testator  did  not  die  until  after- 
wards, unlesi?  there  had  been  a  republication  of  the  will  after  the  act  went  into  operation. 
Williams  v.  Davis,  12  Ired.  21  ;  Butler  v.  Spreigbt,  9,  288. 

In  Mississippi,  a  devise  of  "all  the  balance  of  the  testator's  property,  both  real  and  per- 
sonal, to  the  exclusion  of  all  others,"  clearly  shows  the  intention  of  the  testator  to  dispose 
of  all  real  estate  of  which  he  should  die  seized.     Wynne  v.  Wynne,  23  Miss.  251. 
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CHAPTER  XCI. 

FORMALITIES    OF    A    DEVISE. 


1.  Devise  must  be  in  writing — statute  of 

frauds. 
6.  Sealing,  whether  necessary. 
1.  Signing,  what  is. 
12.  Attestation,  general  principles  in  reia- 

tion  to. 
24.  Acknowledgment  before  the  witnesses 
sufiicient. 

27.  Jfarte  of  witnesses. 

28.  Testator  blind. 

29.  Attestation  of  a  will  written  upon  dif- 

ferent sheets. 
32.  In  presence  of  the  testator,  wh&t\B — form 

of  attestation. 
38.   "Witnesses  need  not  attest  at  same 

time.  * 


39.  Will  and  codicil,  what  attestation  suf- 

ficient. 

40.  Different  parts  of  one  will. 

47.   Credible  or  competent  witnesses,  what. 

63.  Publication  of  will 

65.  Power  reserved  to  make  a  future  unat- 
tested will. 

75.  "What  property  requires  formal  execu- 
tion of  a  will — charge  of  legacy 
upon  lands — trusts — terms,  &o. 

78.  Will  void  as  to  lands,  whether  a  good 
testament. 

82.  Devise  must  be  according  to   lex  ret 

sita. 

83.  Probate  of  a  will,  whether   necessary 

and  effectual. 


L  By  the  statute  of  frauds,  (29  Oha.  II,  c.  3,  s.  5,)  it  is  provided, 
that  all  devises  shall  be  in  writing,  signed  by  the  party  or  by  some 
other  person  in  his  presence,  and  by  his  express  directions,  and  shall  be 
attested  and  subscribed  in  his  presence,  by  three  or  four  credible  wit- 
iiesse.'!.(a)     This  statute  is  adopted  or  copied  in  most  of  the  States. 

2.  It  is  said,  a  devise  may  be  written  upon  paper  or  parchment,  in 
any  language,  and  in  any  character  that  is  fair,  legible  and  intelligible. 
So  also  sums  of  money  may  be  expressed  in  figures.  Thus  where  a 
will,  in  which  legacies  charged  on  lands  were  written  in  figures,  was 
scarcely  legible,  it  was  referred  to  a  master  to  ascertain,  with  the  aid  of 
skilful  persons,  what  the  legacies  were.(l) 

3.  It  was  said  by  Lord  Mansfield,  that  the  court  would  lean  in  sup- 
port of  a  fair  will,  and  not  defeat  it  for  a  slip  in  form,  where  the  mean- 
ing of  the  statute  had  been  complied  with.  But  an  execution  would 
not  be  aided,  which  the  testator  himself  had  left  as  incomplete,  and 
failed  to  finish. (2)(A) 

4.  A  will  may  be  written  at  several  times,  and  on  several  unconnect- 
ed sheets;  though  the  latter,  it  seems,  should  be  joined  by  a  piece  pf 
tape,  or  other  wise.  (3) 

5.  It  is  said,  the  statute  required  signing  rather  than  sealing  and 
delivery,  which  are  requisite  in  deeds,  because,  at  the  time  of  its  enact- 
ment, private  seals  as  a  mark  of  distinction  had  become  disused.  It 
has  been  also  suggested,  and  even  decided,  that,  sealing  is  of  itself  a 


(1)  Masters!;.  Masters,  1  P.  Wras.  425. 

(2)  Right  -0.   Price,  Dougl.  241 ;  Dunlap  v. 
Dunlap,  4  Desaus.  313. 

(3)  Lee  v.  Libb,  1   Show.  66 ;  Pearson  v. 


Wightman,  1  S.  0.  Con.  341 ;  Tonnele  v.  Hall, 
4  Comst.  140;  Wikoff,  &o.,  15  Penn.  281. 
(But  see  6  Cruise,  45-6.) 


(a)  By  late  acts  (Sts.  7  Wra.  IV  and  1  Vict.  ch.  26,)  the  number  of  witnesses  is  reduced  to 
•two     See  Rigg  v.  Wilton,  13  Illin.  15. 

.  (6)  A  blank  of  about  ten  lines  was  left  between  the  con  elusion  of  a  will  and  the  signa- 
tures of  the  testator  and  witnesses.  Held,  the  will  was  entitled  to  probate.  Anderson,  1 
Sng.  Law  and  Eq.  634. 
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sufficient  signing;  sip'rawmmeaningonly  amar/cthatitis  awil].(a)  But 
this  was  afterwards  called  a  strange  doetrine,  for  it  would  make  it  easy 
to  forge  a  will,  by  merely  forging  three  obscure  names  (of  witnesses. )(!)( 

6.  In  Vermont  and  New  Hampshire, (S)  a  will  of  lands  must  be  sealed. 
In  Massachusetts  a  seal  is  usual,  but  not  necessary. (2) 

7.  Where  tbe  devisor  writes  his  own  name  in  any  part  of  the  will',, 
this  is  a  sufficient  signing,  for  the  statute  does  not  direct  in  what  part 
the  will  shall  be  signed.  Thus,  it  is  enough  if  the  will  begin,  "  I,  A 
B,  make  this,  my  last,"  &c.  (Otherwise  in  New  York,  Arkansas,(c> 
and  Ohio,  and  in  Pennsylvania,  unless  prevented  by  extremity  of  last 
sickness.  In  Pennsylvania,  by  a  late  act,,  a  will  may  be  signed  by  the 
direction  of  the  testator,  or  by  his  cross  or  mark.)(3) 

8.  But  an  actual  signing  is  necessary,  though  the  attestation  clause- 
states  that  the  will  was  signed,  published  and  declared.(4) 

9.  Where  a  will  is  signed,  but  in  such  a  way  that  the  testator  regards- 
the  execution  as  incomplete,,  and  designs  to  finish  it  by  a  further  act ;; 
the  signing  is  insufficient. 

(3).Lemayn6»»Stanley,  3  Lev.  1 ;  Pearson.. 
V.  'Wightman,!  Const.  (S.  C.)  343;  ■Morrison. 
V.  Turnour,  18  Ves.  183;  2  N.  T.  Rev.  St. 
63 ;  Park  &  J.  467  ;-  Swan,  992 ;  Ark.  Rev. 
St.  764.  See  Dunlopw.  Dunlop,.  Fa.  Sup.  C, 
Law.  Rep.  April,  1841,  p.  445 ;  Penns.  Sta.. 
1848,  16. 

(4)  Blenerhasset  D.   Bay,  2"  Ball  So  B.  104. 


(1)  Allen  V.  Hill,  Gilb.  R  261 ;  Lemaynej). 
Stanley,  3  Lev.  1 ;  Warneford  u.  Warneford, 
2  Stra.  764;  Smith  v.  Evans,  1  Wils.  318  ; 
G-raysou  v.  Atkinson,  2.  Tes.  459;  Ellis  v. 
Smi'tfi,  1  Tes.  ju-n.  13  ;  "Wriglat  v..  Wakeford, 
17,  459. 

(2)  3  Griff.  13  ;  Avery  v.  Pixley,  4  Mass. 
4«2;  N.  H.  Rev.  St.  311. 


(a)  It  is  a  sufficient  signing,  for  the  testator  to  make  his  mark,  without  proof  of  his  inability 
to  write.  Baker  v.  Dewing,  8  Ad.  &  Ell.  94.  Ace.  Ray  v.  Hill,  3  Strobh.  297  ■;  Smith  v. 
Dolhy,  4  Harring.  350. 

The  name  of  the  testator  was  written  by  one  of  the  witnesses  in  her  presence  and  at  her 
request,  witliout  any  design  on  her  part  to  affix  her  mark  till  after  the  attestation.  Held,, 
a  superfluous  act.  Rosser  v.  Franklin,  6  Gratt.  1.  And  it  is  immaterial,  whether  the  mark; 
is  made  before  or  a'fter  the  subscription  of  the  witnesses,  the  whole  transaction^being  in  law 
one  continuous  act.    lb. 

A  writing,  purporting  to  be  a  will,  and  to  be  executed  by  A  by  a  mark,  which  writing,, 
with  the  names  of  all  the  persons  whose  names  were  subscribed  as  witnesses,  and  the  name 
of  A,  were  in  the  handwriting  of  B,  one  of  the  persons  named  as  witnesses,,  was  not  admitted 
to  probate,  on  proof  that  the  signature  of  B  was  in  her  own  handwriting,  and  that  she  was 
dead.     Will  of  Jolly,  1  Halst.  Ch.  456. 

A  testator's  mark  af&xed  to  a  will  is  not,  at  common  law,  his  signature;  nor  is  it,  of  itself, 
presumptive  evidence  of  a  direction  to  sign  his  name.    Greenougii  v.  Greenough,.  1  Jones,  489; 

The  solicitor  of  the  deceased,  being  aware  of  her  infirm  state  of  health,  prepared  the  attest- 
ation clause,  reciting  that  she  had  executed  the  will  by  making  her  mark.  -The  deceased, 
however,  wrote  her  initials  in  the  presence  of  two  witnesses,  who, duly  attested  and  sub- 
scribed their  names.     Held,  the  will  was  well  executed.     Savory,  6  Eng.  Law  and  Eq  583. 

(&)  So  in  Indiana,  it  seems.  3  Griff.  461.  Since  held,,  a  will  may  be  revoked'hy  an  instru- 
ment not  sealed.  Doe  v.  Pattison,  2  Blackf.  355.  The  ordinance  relating  to  the  North 
"Western  Territory  is  said  to  have  required  a  seal,  but  the  rule  has  been  since  abrogated: 
Piatt  V.  MoCuUough,  1  McL.  70. 

(c)  In  this  State,  a  third  person  may  sign  the  will  for  the  testator,  if  he  also  attest  it,  and 
state  that  it  was  done  at  the  testator's  request. 

The  statute  of  Missouri,  requiring  any  person  who  subscribes  the  name  of  a  testator  to  hiS' 
will,  at  his  request,  to  witness  it,  and  state  that  fact,  ^mandatory  and  not  directory  merely;- 
and,  if  it  be  not  complied  with,  a  will  so  signed  is  void..    McGee  v.  Porter,  14  Mis.  611. 

A  will  commenced  in  these  words:  "  I,  Samuel  Adams,"  &c. ;  was  wholly  in  the  hand- 
writing of  the  testator,  but  written  at  different  times;  contained  the  usual  testimonium  clause,, 
and  was  not  subscribed  by  the  testator  at  the  foot;  but  the  testator  produced  the  instru- 
ment in  the  presence  of  three  witnesses,  and  declared  it  to  be  his  will,  and  requested  them  ta 
witness  it,  and  they  did  attest  it,  in  presence  of  tiie  testator  and  of  each- other.  Held,  the- 
testator  thereby  adopted  the  instrument,  as  it  was  then  signed,  as  his  will,  and  the  will 
thereby  became  complete,  as  if  the  testator  had  originally  written  his  name  at  the  com- 
mencement, with  the  intent  that  it  should  .serve  as  a  signature  to  the  will ;.  and  that  it  was-a 
sufficient  signing  of  the  will..    Adams  v.  Field,.  2.1  Veim.  256. 
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10.  A  will  was  written  on  five  sheets  of  paper,  upon  the  lastof  which 
a  seal  was  placed,  and  the  form  of  attestation  written.  The -will  was 
then  read  to  the  testator  before  three  witnesses,  who  subscribed,  and  he 
signed  the  two  first  sheets  in  their  presence,  and  attempted  to  sign  the 
third,  but  was  unable.  He  said,  "  I  cannot  do  it,  but  it  is  my  will." 
The  witnesses  then  left,  being  desired  to  come  again.  The  three  last 
sheets  were  never  signed.  Held,  the  testator  did  not  intend  the  signing 
of  the  two  sheets  as  a  signing  of  the  whole,  and  that  the  will  therefore 
was  not  duly  executed.(l) 

11.  A  will  was  written  upon  three  sides  of  one  sheet  of  paper,  and 
attested.  The  conclusion  stated,  that  "  the  testator  had  signed  bis  nan(ie 
to  the  two  first  sides,  and  put  his  hand  and  seal  to  the  last."  He  actu- 
ally had  done  the  former,  but  not  the  latter.  Held,  the  execution  was 
decisive  of  his  final  determination,  whatever  he  might  previously  have 
intended,  and  that  the  will  was  valid.(2) 

11  a.  A  will  was  written  on  two  sheets  of  paper,  connected  by  the 
sense  and  dependence  of  the  parts,  and  written  with  the  same  iuk,  but 
not  fastened  together,  and  only  one  sheet  signed.  The  witnesses  proved 
both  sheets,  as  the  will  of  the  testator.  Held,  as  the  statute  did  not  re- 
quire the  sheets  to  be  fastened  together,  and  there  was  no  suspicion  of 
unfjirness,  the  will  should  stand. (3) 

lib.  An  instrument,  propounded  as  a  will,  consisted  of  eight  unfolded 
sheets  or  pieces  of  paper,  securely  attached  together  at  the  ends.  The 
writing  of  the  will  commenced  on  the  first,  and  was  continued  on  the 
four  succeeding  sheets,  where  it  closed  with  the  usual  attestation  clause, 
and  was  subscribed  by  the  testator  and  the  witnesses.  On  one  of  the 
sheets  following  the  signature  was  a  map,  not  signed  by  the  testator  or 
witnesses.  The  testator  owned  houses  and  lots  in  the  city  of  New 
York,  which  he  disposed  of  to  his  widow  and  among  his  descendants. 
In  the  body  of  the  will  the  lots  were  designated. by  numbers,  with  a  re- 
ference to  the  map  as  follows  :  "  Which  said  lots  are  designated  on  a 
certain  map  now  on  file  in  the  office  of  the  registrar  of  the  city  and 
county  of  New  York,  (a  copy  of  which  on  a  reduced  scale  is  hereto 
annexed,)  entitled  map  of  property  of,"  &c.,  (particularly  describing  the 
map  on  file.)  Held,  the  will  was  subscribed  by  the  testator  at  the  end 
of  the  will,  within  the  meaning  of  the  statute,  2  Eev.  Stat.  pp.  63  &  40, 
and  that  the  execution  thereof  was  valid. (4) 

11  c.  A  will  was  written  on  one  side  of  a  sheet,  but  the  signatures 
of  the  testator  and  attesting  witness  were  on  the  other  side.  Held,  a 
signing  at  the  "  foot  or  end,"  within  the  requirement  of  the  statute.(5) 

12.  The  object  of  the  statute  in  requiring  witnesses,  was  to  prevent 
the  evils  arising  from  the  private  execution  of  wills.  Its  provisions 
upon  this  subject  are  literally  re-enacted  in  several  of  the  States. 

13.  In  Massachussetts  and  Vermont,  the  will  must  be  attested  by 
three  or  more  competent  witnesses ;  in  Michigan  and  Maine,  three;  in 
Ohio,  two,  who  see  the  subscription  or  hear  an  acknowledgment  of  it ; 
in  Missouri  and  Kentucky,  by  two  or  more,  unless,  in  Kentucky,  the 
will  he  wholly  written  by  the  testator.  In  South  Carolina,  by  three 
credibk  witnesses;  in  Maryland,  three  or  four ;  in  Maine,  three;  inVir- 


(1)  Right  V.  Price,  Doug.  241. 

(2)  Winsori).  Pratt,  5  Moo.  484. 

(3)  Martin  v.  Hamlin,  4  Strobli.  188. 


(4)  Tonnele  v.  Hall,  4  Comst.  140. 

(5)  Jermya  ».  Hervey,   1  Eng.  L.  &  Equ. 
633. 
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ginia,  (unless  wholly  written  Tdj  the  testator,)  Illinois  and  Delaware, 
two  or  more;  in  Virginia,  both  present  together;  in  New  Hampshire 
and  Ehode  Island,  three  or  more.  In  Alabama,  three  or  more  re-specto- 
ile  witnesses.  In  Mississippi,  unless  wholly  written  by -the  testator,(a) 
three  or  more  witnesses.  In  New  Jersey,  Vermont  and  Connecticut, 
three;  in  Indiana  and  New  York,  two.  In  Pennsylvania,  it  is  not 
necessary  that  the  witnesses  should  subscribe,  but  only  prove  the 
execution.  Two  •competent  witneses.(i)  In  Tennessee  and  North 
Carolina, (c)  there  must  be  two  disinterested  subscribing  witnesses* 
but  when  a  will  is  found  among  the  valuable  papers  or  effects  of 
of  one  deceased,  or  has  been  deposited  by  him  for  safe  keeping,  and  it 
is  proved  by  three  credible  witnesses  to  be  written  and  subscribed  by 
him,  or  his  name  is  inserted  in  some  part  thereof,  and  his  hand  is  gen- 
erally known  by  his  acquaintances,  the  devise  shall  be  valid.(t^)  In 
New  Jersey,  the  will  must  be  signed  and  published  by  the  testator.  In 
Illinois,  two  of  the  witnesses  must  testify  that  they  saw  the  testator  sign 
in  presence  of  the  others,  and  believe  him  to  be  of  sound  mind,  &c.(l) 

14.  In  Massachusetts,  it  is  held,  that  the  legislature,  in  requiring 
three  subscribing  witnesses,  did  not  contemplate  the  mere  formality  of 
signing  their  names ;  but  they  are  placed  around  the  testator  to  ascer- 
tain and  judge  of  his  capacity,  and  must  be  produced,  if  living  and  in 
the  power  of  the  court.  If  not,  the  next  best  evidence  is  of  necessity 
admissible. (2) 


(1)  Misso.  St.  617;  Illin.  Rev.  611;  Ind. 
Rev.  L.  272;  2  Ky.  St.  1537-8-9;  Del.  St. 
1829,556;  ITerm.  L.  336;  Aik.  Dig.  448; 
Missi.  Rev.  C.  32  ;  Conn.  St  195;  Parle  &  J. 
467  ;  Ten.  L.  706;  1  N.  0.  liev.  St.  619-20; 
N.  J.  L.  1837-8,  218;  Vir.  L.  1822.  27-8  : 
Code,  516;  Ohio  St.  243;  Mich.  Rev.  St.  270,' 


271;  Swan.  992;  Ark.  Rev.  St  764;  N.  H. 
Rev.  St.  311 ;  Doe  v.  Pattison,  2  Blacl<f.  356  ; 
Term.  Rev.  St.  254-5  ;  Me.  Rev.  St.  375. 

(2)  Ctiasev.  Lincoln,  3  Mass.  236;  Sears  i). 
Dillingham,  12  Ma.ss.  358;  ace.  .Tones  v. 
Arterburn,  11  Humph.  97. 


(a)  In  which  case,  in  Arkansas,  ths  signature  may  be  proved  by  three  witnesses.  But  a 
will  formally  executed  will  avoid  the  operation  of  such  informal  instrument. 

(&)  A  memorandum,  tHken  in  writing  from  the  mouth  of  the  testator,  for  the  purpose  of 
drawing  from  it  a  formal  will,  read  over  to,  and  approved  by,  him,  may  be  provell  as  a  will. 
So  a  devise  need  not  be  proved  by  the  subscribing  witnesses.  Rohuer  v.  Stehman,  1  Watts, 
442 ;  (Hight  v.  Wilson,  1  Dall.  94.) 

(c)  Both  must  sign  in  presence  of  ths  te§tator.     Ragland  v.  Huntingdon,  1  Ired.  561. 

(d)  In  Tennessee,  to  make  a  will  valid  under  the  act  of  1784,  ch.  10,  it  must  appear,  that 
the  will  is  entirely  in  the  handwriting  of  the  testator,  and  his  name  must  be  subscribed  to 
or  inserted  in  some  part  thereof.  The  handwriting  must  be  proved  by  three  witnesses  to  be 
that  of  the  testator,  and  also  generally  known  to  his  acquaintances ;  that  is,  must  be  so  well 
known,  that,  if  a  false  will  were  propounded  lor  probate,  proof  of  its  falsity  might  be  ob- 
tained among  the  te.stator's  acquaintances.  The  will  must  be  found  among.st  the  valuable 
papers  or  effects  of  the  testator,  or  be  deposited  with  some  person  for  safe  keeping.  It  be- 
ing the  intention  of  the  statute,  that  it  should  appear  that  the  existence  or  place  of  deposit 
of  the  paper,  propounded  as  a  will,  was  known  to  the  maker,  and  that  he  had  its  preserva- 
tion in  view  as.  his  will.     Tate  v.  Tate,  11  Humph.  465. 

The  Tennessee  act  of  1774,  o.  10,  provides,  that,  when  any  will  may  be  found  .■jmongst 
the  valuable  papers  or  effects  of  a  person  deceased,  in  the  h'Mndwriting  of  such  person,  and 
his  name  subscribed  thereto,  or  inserted  in  some  part  of  such  will,  it  shall  be  sufficient  to 
convey  an  estate  in  lands.  Held,  the  statute  prescribes  a  special  case,  which,  being  com- 
plied with,  will  make  a  will  valid  without  a  signature  or  subscribing  witnesses,  so  far  as  au- 
thentication is  concerned ;  that,  the  mode  of  authentication  being  complied  with,  the  ques- 
tion arises,  whether  the  paper  propounded  was  intended  by  the  party  to  be  his  will ;  and  in 
the  absence  of  the  testator's  signature,  or,  if  there  be  an  attesting  clause,  and  no  witnesses, 
if  it  do  not  contain  a  disposition  of  all  the  party's  estate,  or  if  he  made  from  time  to  time 
alterations  without  appointing  executors  or  coming  to  a  conclusion,  or  if  the  paper  appear 
in  the  form  of  loose  memoranda  or  notes ;  a  presumption  arise.s  from  any  of  these  circum- 
stances, that  the  writer  did  not  intend  the  paper  to  be  and  operate  as  his  last  will;  but  such 
presumption  may  be  removed  by  satisfactory  proof.     Orutoher  v.  Cruteher,  11  Humph.  371 
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15.  In  Pennsylvania,  if  the  will  is  written  by  the  testator,  his  hand- 
writing may  he  proved  by  two  witnesses.  And  if  there  be  but  one 
subscribing  witness,  circumstances,  which  go  directly  to  the  act  of  dis- 
position itself  bj  the  testator,  may  be  given  in  evidence  to  supply  the 
want  of  the  other  witness.(l) 

16.  An  issue,  as  to  the  attestation  of  witnesses  in  presence  of  the  tes- 
tator, includes  not  only  the  subscription  of  their  names  in  his  presence, 
but  also  the  fact  of  his  signing  and  publishing  the  wi]l.(2) 

17.  In  Massachusetts,  any  one  interested  in  the  estate  of  a  testator 
may  require  the  production  and  testimony  of  all  the  witnesses,  if  living, 
competent,  and  within  the  power  of  the  court;  if  not,  such  proof  may 
be  dispensed  with  from  necessity.  And,  if  the  will  be  proved  and  al- 
lowed upon  the  testimony  of  two  witnesses,  it  will  be  presumed  that 
the  absence  of  the  other  was  duly  accounted  for,  though  it  does  not 
appear  on  record.(3) 

18.  Absence  of  an  attesting  witness  from  the  State  is  held  a  sufficient 
reason  for  not  producing  him,  although  a  statute  expressly  authorizes 
a  dedimus  in  such  case. (4) 

19.  If  the  witnesses  deny  their  attestation,  or  fail  to  prove  the  exe- 
cution, circumstantial  evidence  is  admissible  ;  and  the  most  direct  and 
usual  evidence  is  proof  of  their  handwriting.  But  the  proof  ought  to 
be  very  clear.  The  witness  need  not  recollect  the  time  and  occasion  of 
subscribing,  but  only  recognize  his  handwriting,  and  be  assured  that 
he  never  subscribed  without  a  due  acknowledgment,  &c.,  by  the  tt-sta- 
tor.(5) 

20.  In  New  York,(a)  it  has  been  held  that  the  execution  of  a  will 
may  be  proved,  in  a  trial  at  law,  by  one  of  the  witnesses,  though  the 
will  be  lost  or  not  produced.  So  if  one  of  the  witnesses  testify  to  an 
attestation  by  three,  but  forget  the  name  of  one  of  them,  having  no 
doubt,  however,  of  his  competency ;  this  is  sufficient.  So  where  one 
witness  remembers  that  the  others  were  present,  and  knows  their  hand, 
which  is  also  proved  by  others ;  this  is  sufficient  proof.(6)(5) 


(1)  Eyster  v.  Toung.  3  Teates,  611;  Bou- 
diDot  V.  Bradford,  2,  170.  See  Clark  v.  Mor- 
ton, 5  Rawle,  235. 

(21  Amory  v.  Fellowes,  5  Mass.  219. 

(3)  Chase  v.  Lincoln,  3  Mass.  236 ;  Sears 
V.  Dillingham,  12,  358;  Brown  w.  Wood,  17, 
68.  See  Browne  «.  MoUiston,  3  Whart.  129  ; 
M'Donald  v.  M'Donald,  5  Terg.  307 ;  Doe  v. 
Pearce,  2  Moo.  &  R.  240 ;  Crank  v.  Frith,  lb. 
262;  Barney;.  Chittenden,  2  Greene,  165. 

(4)  3  Marsh.  90;  Turner  i;.  Turner,  1  Lit. 
103.     See  2  N.  J.  L.  91 ;  2  Ky.  L,  1543  ;  Aik. 


Dig.  449;   Glubb  v.  Edwards,   2  M.  &  Rob. 
200. 

(5)  Pfearson  v.  Wightman,  3  Const.  S.  C. 
336,  344.  See  Browne  u.  MoRiston,  3  Whart. 
129;  Gwinn  v.  Bradford,  2  Lit.  137:  JoneS 
V.  Arterburn,  11  Humph.  97. 

(6)  Dan  v.  Brown,  4  Cow.  483.  See  Reid 
V.  Tanderheyden,  5,  719  ;  Jaek.son  v.  Thomp- 
son, 6,  178;  V.  Belts,  Ih.  .S77  ;  Law- 
rence, 2  Wend.  297  ;  Fetherly  v.  Waggoner, 
11,  599;  Turners.  Turner,  1  Lit.  103^.  See 
Telford  v.  Barney,  1  Iowa,  575  ;  Jolly,  1 
Halst.  Ch.  456. 


(a)  By  a  late  act,  at  least  two  witnesses  must  prove  the  will,  if  living  in  the  State,  sane, 
and  able  to  attend.  If  contested,  all.  If  all  are  dead,  ka-.,  their  handwriting  may  be 
proved.     N.  T.  L.  1837,  526-8.     See  lb.  1834.  32,  574. 

(6)  In  Tennessee,  Ohio,  Michigan  and  Now  Hampshire,  one  witness  may  prove  the  will, 
unless  contested,  and  then  all  must  be  produced.  Ten.  St.  708;  Ohio  St.  244;  Mich.  Rev. 
St.  272 ;  N.  H.  L.  337.  In  Ohio,  if  a  witness  is  absent,  or  has  become  incompetent,  the 
proof  is  the  same  as  if  he  were  dead.  Swan,  994.  In  Connecticut,  the  witnesses  may  be 
sworn  before  a  justice  of  the  peace.  So  a  will  may  be  proved  during  the  testator's  life. 
Con.  St.  196,  212. 
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21.  A  will,  accompanied  by  forty  years'  possession  under  it,  is  ad- 
missible as  an  ancient  deed,  witiiout  proof  of  execution. (1) 

22.  With  regard  to  the  witnesses  of  a  will,  Lord  Mansfield  thus 
generally  expresses  the  liberal  construction  of  the  statute.  It  is  not 
necessary  that  the  witnesses  should  attest  in  presence  of  each  other,(a) 
or  that  the  testator  should  declare  the  instrument  t6  be  his  will,  or  that 
the  witnesses  should  attest  every  page,  folio  or  sheet,  or  that  they 
should  know  the  contents,  or  that  each  folio,  page  or  sheet,  should  be 
particularly  shown  to  them.  And  it  has  even  been  held,  that  if  the 
witnesses  sign  in  presence,  and  by  request,  of  the  testator,  this  is  suffi- 
cient, though  they  did  not  see  his  signature,  and  only  one  of  them  knew 
what  the  paper  was.(2) 

23.  With  respect  to  the  mode  of  examining  the  witnesses  to  a  will, 
it  is  said,  a  witness  should  not  only  prove  the  subscription  of  himself 
and  the  testator,  but  also  that  of  the  other  witnesses  in  the  testator's 
presence.     In  this  way,  one.  witness  proves  the  full  execution. (8) 

24.  It  seems  to  be  now  settled,  though  long  vexata  quesiio,  that  an 
acknowledgment  by  the  testator  of  his  signature  before  the  witnesses 
is  sufficient,  though  they  did  not  actually  see  him  sign.  The  word  at- 
test is  not  inconsistent  with  this  principle,  but  is  to  be  construed  in 
analogy  to  the  rule  concerning  deeds,  the  signing  of  which  is  to  be  con- 
sidered as  attested,  if  acknowledged  before  the  witnesses.  An  attesta- 
tion of  the  acknowledgment  is,  in  some  sense,  an  attestation  of  the  act 
itself.     (This  is  enacted  in  Arkansas  and  Ohio.)(4)(6) 

25.  In  case  of  such  acknowledgment,  the  will  need  not  be  before  the 
testator  at  the  time.     It  may  be  at  a  distance,  on  the  table.(5) 

26.  But,  in  New  Jersey,  acknowledgment  by  the  testator  of  his  sig- 
nature is  insufficient.  The  will  must  be  published  in  presence  of  the 
witnesses,  either  wholly  by  the  testator,  or  by  questions  from  the  scriv- 
ener or  other  agent,  and  answers  by  words  or  signs,  indicating  the  tes- 
tator's assent  to  a  publication.(6)     (See  sec.  63.) 


(1)  Jackson  v.  Thompson,  6  Cow!  178. 

(2)  Bond  V.  Seawell,  3  Burr.  1713  ;  1  Bl. 
E.  407;  White  v.  British,  &o.,  6  Bing;.  310. 
See  Wright  v.  Wright,  7,  457  ;  1  C.  &  M.  140. 

(3)  Longford  v.  Eyre,  1  P.  Wras.  740; 
Dewy  V.  Mitto,  1  G-reen.  70  ;  Deakins  v.  Hol- 
lis,  7  Gill  &  J.  311.  See  Suggett  v.  Kitchel, 
6  Terg  425  ;  Sharp  v.  Sharp,  -2  Leigh,  249  ; 
2  J.  J.  Marsh.  511 ;  2  Marsh.  467  ;  5  Monr. 
X99. 

(4)  Stonehouse  v.  Evelyn,  3  P.  Wms.  254 ; 


Grayson  v.  Atkinson,  2  Ves.  454;  ElMs  v. 
Smith,  1  "Ves.  10  ;  Westbeech  v.  Kennedy,  1 
Ves.  &B.  362;  Hal)  v.  Hall,  17  Pick.  373; 
Cochran,  3  Bibb,  494;  3  Marsh.  146;  Obio 
St.  243;  Ark.  Rev.  St.  764;  Rosserv.  Frank- 
Ijn,  6  Gratt.  1;  Adams  v.  Field,  21  Verm. 
256. 

(5)  Elbeck  v.  GrSnberry,  2  Hayw.  232. 

(6)  Den  v.  Mitton,  1  Green,  70;  N.  J.  L. 
1837-8,  218. 


(a)  Otherwise  in  Vermont.  1  Verm.  L.  337.  One  witness  testified,  that  he  signed  the 
testator's  name  at  his  request.  The  other  testified,  that  the  former  requested  the  testator  to 
sign  his  name,  who  said  he  felt  weak  and  could  not  write,  but  made  his  mark;  that  the 
first  witness  then  signed  the  testator's  name  in  his  presence,  but  tlie  testator  said  nothing 
which  the  second  witness  could  recollect.  Held,  the  will  was  invalid  under  the  statute  of 
Pennsylvania  of  April  8,  1835,  requiring  a  signing  by  the  testator,  or  some  one  in  his 
presence,  and  by  his  express  direction.     Barn  v.  Grayhill,  1  Harr.  (Pen.)  396. 

(6)  In  New  Tork,  it  is  not  necessary  that  the  witnesses  should  have  been  requested  in 
terms  by  the  testator  to  attest.  The  request  may  be  implied.  Brown  v.  De  Selding,  4 
Sandf.  10. 

Where  witnesses  are  sent  for  by  the  attendants  of  the  testator,  in  his  presence  and  with- 
out objection,  and,  upon  their  introduction,  he  sets  himself  to  the  execution  of  the  will,  and 
delivers  it,  when  executed,  to  the  witnesses,  in  order  that  they  may  sign  it,  and  they  do 
sign  it  in  his  presence ;  he  thereby  adopts  the  acts  of  the  attendants,  and  makes  their  re- 
quest his  request,  within  the  spirit  and  meaning  of  the  statute.     lb. 
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^  27.  If  the  witnesses  set  their  marks  or  initials  to  the  will,  instead  of 
signing  it,  this  is  a  good  attestation.(l) 

28.  Where  the  testator  was  blind,  the  will  has  been  held  good, 
though  not  read  over  to  him  before  the  witnesses.  So  it  is  sufficient, 
in  case  of  the  will  of  a  blind  man,  if  the  witnesses  attest  within  reach 
of  his  other  senses,  when  he  is  conscious  of  what  they  are  doing,  and 
may  ascertain  that  they  are  subscribing  the  will  which  he  signed.  So, 
although  the  testator  could  neither  write  nor  read,  and  the  will  was  not 
read  to  him,  the  execution  of  it  was  held  sufficient.(2) 

28  a.  If  a  negro  interpreter,  incapable  by  law  of  being  sworn,  is  the 
only  channel  of  communication  between  the  testator  and  scrivener  who 
writes  the  will,  and  there  is  no  other  evidence  of  the  testator's  know- 
ledge of  its  contents,  or  his  assent  thereto,  than  that  which  is  derived 
through  this  medium,  the  will  cannot  be  executed;  but,  if  the  will  be 
written  in  the.  presence  of  the  testator,  and  in  a  language  which  he  un- 
derstands, and  it  is  read  over  to  him,  and  his  dictation  and  approval  of 
the  instrument  are  interpreted  by  a  negro  in  his  hearing,  and  in  the 
hearing  of  others  interested  in  its  contents,  and  he  signifies  no  dissent 
thereto,  by  signs  or  otherwise,  but,  on  the  contrary,  is  understdod  to  ex- 
press himself  satisfied,  the  will  may  be  established  ;  especi.dly  if  made 
in  conformity  to  the  previously  declared  intentions  of  the  testator.(3) 

29.  It  has  already  been  considered,  in  some  respects,  what  peculiar 
formality  is  rendered  necessary  by  the  writing  of  a  will  upon  separate 
sheets  of  paper.  Another  important  question  has  been  raised  upon  this 
point,  with  regard  to  the  necessity  of  the  witnesses'  seeing  every  part 
of  the  instrument.  The  general  principle  is,  that  a  will  properly  at- 
tested may,  by  reference  to  another  instrument,  establish  particular 
clauses,  so  ascertained  by  a  clear  reference,  as  strongly  as  if  they  were 
repeated  verbatim  ;  and  the  same  rule  seems  applicable  to  difl'erent  parts 
of  one  will. 

30.  A  wrote  a  will  upon  two  sheets  of  paper,  and  signed  it  at  the 
bottom  of  each  page.  Tiie  words  were  so  written  as  to  require,  in 
order  to  make  sense,  that  they  should  be  read  from  the  bottom  of  each 
page  to  the  top  of  the  next ;  and  this  was  peculiarly  the  case  in  passing 
from  one  sheet  to  the  other.  A  codicil  was  made  in  like  manner  upon 
one  sheet.  A  showed  to  B  both  sheets  of  the  will  and,  his  signatures, 
and  told  him  it  was  his  will.  He  also  showed  him  the  codicil,  and  de- 
sired him  to  attest  both,  which  he  did  on  the  last  sheet  of  the  will  and 
on  the  codicil.  B  having  left  the  ro^m,  C  and  D  immediately  came  in. 
A  showed  them  the  codicil,  and  the  last  sheet  of  the  will,  sealed  them 

-in  their  presence,  took  each  of  them  up,  and  delivered  it  as  his  act 
and  deed.  C  and  D  then  attested  the  same,  but  never  saw  the  first 
sheet  of  the  will,  nor  was  it  produced  to  them,  nor  was  there  any  paper 
on  the  table.  After  A's  death,  both  sheets  of  paper  and  the  codicil 
were  found  in  his  bureau,  wrapped  together.  Held,  if  the  first  sheet 
was  in  the  roorn  when  the  second  was  executed,  the  attestation  was 
good  for  the  whole,  there  being  clear  references  from  one  part  to  an- 
other ;  if  not,  it  might  be  doubted  whether  it  wa^  good  ;  but  that  every 


(1)  Harrison  v.  Harrison,  8  Ves.  185,  504; 
Adams  v.  Chaplin,  1  Hill,  266;  Jackson  v. 
"Van  Dusen,  5  John.  144;  Collins  v.  Niools,  1 
H.  &  Jolui.  399. 

(2)  Longchamp  v.  Ksh,  2  Bos.  &  P.  N.  R. 


415;  Shanks  v,  Christopher,  3  Marsh.  145; 
Boyd  V.  Cook,  3  Leigh,  32 ;  Kay  v.  Hill,  3 
Strobh.  297. 

(3)  Potts  V.  House,  6  Geo.  324. 
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presumption  ought  to  be  made  by  a  jury  in  favor  of  such  a  will,  when 
there  was  no  doubt  of  the  intention  ;  and,  if  it  was  doubtful  whether 
the  first  sheet  was  in  the  room,  the  circumstances  were  sufficient  to  pre- 
sume that  it  was.(l) 

31.  In  a  late  case  it  has  been  held,  that  an  unattested  will  or  codicil 
is  valid,  if  confirmed  by  one  attested,  though  not  annexed  to  the  latter, 
nor  seen  by  the  witnesses.  But  the  latter  instrument  must  distinctly 
refer  to  the  former.  And  a  will,  consisting  of  two  distinct  parts,  only 
one  of  which  is  attested,  is  not  duly  executed,  unless  the  other  be  pres- 
ent at  the  time.(2) 

32.  The  statute  requires  that  the  witnesses  attest  and  subscribe  in 
presence  of  the  testator.  Hence,  though  he  subscribe  in  their  presence, 
if  they  then  go  into  another  room  and  there  subscribe,  the  will  is 
void.(3) 

33.  The  testator  is  not  in  law  present,  if  insensible.{4:) 

34.  But  it  is  sufficient  that  the  testator  might  see  the  attestation. 
Thus,  if  he  turn  his  back  upon  the  witnesses,  or  close  the  curtains  of 
his  bed,  or  if  they  at  his  request  go  into  another  room,  seven  yards  dis- 
tant, having  a  broken  window,  the  attestation  is  good.  So,  where  one 
witness  swears  that  he  attested  at  the  request  of  the  testator,  and  two 
others  that  they  saw  the  will  executed  in  the  same  room,  and  sub- 
scribed it  in  presence  of  the  testator;  the  testimony  of  the  former  is 
sufficient  to  negative  any  fraud  in  his  attestation  ;  though  being  in  the 
same  room  would  not  necessarily  have  this  effect :  because  the  act  might 
be  done  in  a  corner,  clandestinely  and  fraudulently.  So,  where  a  tes- 
tatrix went  to  the  office  of  her^attorney  in  a  carriage,  and,  she  having 
executed  the  will  in  the  carriage,  in  presence  of  the  witnesses,  they  went 
into  the, office,  and  attested  it,  and  the  carriage  was  so  placed  that  she 
might  see  them  attest  through  the  windows;  and  they  immediately 
brought  the  will  to  her,  and  she  took  it;  the  attestation  was  held  suffi- 
cient.(6) 

35.  Where  the  testator  and  witnesses  are  in  one  room,  attestation  in 
presence  of  the  former  is  presumed  ;  where  they  are  in  different  rooms, 
the  contrary  is  presumed.  In  each  case,  the  presumption  may  be  re- 
butted. In  the  former  case  it  is  sufnciently  rebutted,  by  showing  that 
the  relative  situation  of  the  parties  rendered  it  impossible  for  the  testa- 
tor to  see  the  attestation,  and  also  to  change  his  position  without  aid, 
which,  though  at  hand,  was  neither  asked  nor  given.(6) 

36.  The  testator's  power  of  hearing  the  witnesses  is  an  immaterial  cir- 
cumstance.(7) 

36  a.  A  made  his  will  while  in  a  comatose  condition,  and  died  two 
days  after  it  was  executed.  It  was  written  by  the  executor,  who,  by  the 
will,  had  great  powers  and  discretion,  though  none  in  which  he  was  not 
responsible  to  the  courts.  A  dictated  the  substance  of  his  will,  went 
over,  one  by  one,  the  minutes  from  which  it  was  written  out,  heard  it 

V.  Jenninga,  1  Ld.  Bay.  507  ;  Longford  v. 
Eyre,  1  P.  AVras.  740;  Alsey  v.  Howard,  5 
Monr.  202;  Casaon  v.  Dade,  1  Bro.  99;  Ro- 
binson V.  King,  6  Geo.  639, 

(6)  Neil  V.  Nell,  1  Leigh,  6 ;  Doe  v.  Mani- 
fold, 1  M.  &  S.  294 ;  Tod  v.  Winchelaea,  2  0. 
&  P.  488 ;  White  v.  Trustees,  &o.,  6  Bing.  310 ; 
Wright  V.  Wright,  7,  457. 

(7)  lb.  "> 


(11  Bond  V.  Seawell,  3  Burr.  1773;  1  Bl. 
E.  407. 

(2)  Utterton  v.  Eobins,  1  Adol.  k  Bl.  423; 
G-ass  V.  Gaas.  3  Humph.  278. 

(3)  Broderiok  v.  Broderick,  1  P.  Wms.  239. 

(4)  Rijrht  V.  Price,  1  Doug.  241.  (See 
Clerk  V.  Ward,  4  Bro.  Pari.  71 ;  Wiuohilaea «. 
Wauchope.  3  Russ.  441.) 

(5)  Shires  v.  Glascock,  Salk.  688  ;  Helliard 
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finally  read  over,  and  made  some  alterations  in  it.     When  he  signed  it,  ^ 
he  fell  back  into  coma,  being  fatigued,  and,  the  witnesses  being, brought 
in,  he,  on  being  aroused,  said,  "  I  acknowledge  it."     He  then  relapsed : 
the  will  was  taken  to  a  table  back  of  the  hecid  of  the  testator's  bed,  and 
there  witnessed.     Held,  it  was  not  legally  attested.(l) 

36  b.  Two  of  three  witnesses,  when  signing,  were  in  a  different  room 
from  the  testatrix,  and  not  in  her  presence,  view  or  hearing,  although 
in  a  room  connected  by  an  internaediate  room  with  that  in  which  she 
lay.     Held,  not  a  signing  in  her  presence.(2) 

36  c.  A  testatrix,  being  in  extremis,  was  raised  up  in  her  bed  and  exe- 
cuted her  will,  and  then  it  was  attested  by  witnesses  close  by  the  bed, 
but  it  did  not  appear  that  she  actually  saw  the  attestation.  Held,  the 
attestation  was  sui]B.cient.(3) 

36  d.  Where  a  testator  was  lying  ill  in  bed,  and  gave  his  will  to  be 
attested  into  the  hands  of  the  persons  selected  as  witnesses,  who  went 
with  it  into  an  adjoining  room,  the  door  of  which  stood  open,  and  the 
backs  of  the  witnesses  were  visible  to  the  testator,  but  he  could  not  see 
the  paper  they  attested,  nor  their  hands,  while  they  attested ;  held,  not 
a  valid  attestation .(4) 

36  e.  In  New  York,  where  attesting  witnesses  saw  the  testator  sign, 
were  requested  by  him  to  sign  as  witnesses,  and  subscribed,  not  in  his 
immediate  'presence,  but  in  an  adjoining  hall ;  held,  a  sufficient  attes- 
tation, the  statute  not  requiring  the  witnesses  to  sign  in  the  testator's 
presence.(5) 

37.  The  law  does  not  require,  that  the  fact  of  the  witnesses'  signing 
in  presence  of  the  testator  should  appear  in  the  attestation  itself;  nor 
will  a  declaration  to  that  effect  be  conclusive  of  the  fact.  The  matter 
seems  to  be  open  to  proof  either  way;  and  this  proof  may  be  wholly 
circumstantial,  as,  in  case  of  the  death  of  the  witnesses,  it  generally  will 
be.  The  signing  itself  has  been  held  to  fufnish  a  presumption  that  it 
was  regularly  done.  So  the  respectability  and  professional  knowledge 
of  one  of  the  witnesses,  being  an  attorney.  So,  where  the  attestation 
set  forth  merely  an  execution  by  the  testator  in  presence  of  the  wit- 
nesses, whose  handwriting  was  proved;  this  was  left  as  evidence  to 
the  jury,  who  found  for  the  will. (6) 

38.  The  law  does  not  require  that  all  the  witnesses  attest  at  the  same 
time.  No  such  requisition  is  found  in  the  statute  of  frauds,  and  the 
courts  will  not  go  beyond  the  statute,  which  demands  only  the  oaths  of 
three  attesting  witnesses,  giving  them  the  same  credit  at  different  times 
as  at  one  time.  In  one  case,  a  will  was  held  valid,  though  one  of  the 
witnesses  attested  four  years  after  the  others,  the  testator  passing  a  pen 
over  his  name  in  presence  of  the  third  witness.(7) 

39.  Where  a  testator,  before  executing  his  will,  has  written  another 
paper  to  which  the  will  distinctly  refers,  such  paper  becomes  in  law  in- 
corporated with  the  will,  and  is  valid,  though  not  executed  according 


(1)  Orndorff  v.  Hummer,  12  B.  Mod.  619. 

(2)  Boldry  v.  Parris,  2  Cuali.  433.  ' 

(3)  Bynum  v.  Bynum,  11  Ired.  632. 

(4)  Graham  v.  Graham,  10  Ired.  219. 

(5)  Lyon  v.  Smith,  11  Barb.  104. 

(6)  Hands  v.  James,  Com.  E.  530  ;  Brioe  v. 


Smith,  Willes,  1;  Croft  v.  Pawlet,  2   Stra. 
1109. 

(7)  2  Cha.  Cas,  109;  Cook  v.  Parsons, 
Preo,  in  Cha.  184:  Jones  v.  Lake,  2  Atk.  116, 
n. ;  Westbeeoh  w  Kennedy,!  Ves.  &  B.  362  ; 
Ellis  V.  Smith,  1  Yes.  jun.  14,  16. 
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to  the  statute,  if  th£  will  be  thus  executed. (a)  But  this  principle  seems 
Bot  to  have  been  held  applicable  to  the  case  of  a  will  and  subsequent 
codicil.  Thus,  where  a  will  was  executed  in  the  presence  of  two  wit- 
nesses, and  afterwards  a  codicil,  reciting  the  making  of  the  will,  and  in 
all  things  confirming  it,  was  also  executed  in  presence  of  two  witnesses, 
one  of  whom  had  attested  the  will,  but  was  distinct  from  and  not  an- 
nexed to  the  will ;  it  was  held,  that  neither  the  will  nor  codicil  could 
carry  the  land  alone,  and  that  the  three  witnesses  under  the  statute 
ought  to  witness  the  whole.  So,  where  a  will  was  executed  without 
any  witness,  and  afterwards  a  codicil,  reciting  the  will,  with  four  wit- 
nesses, the  will  was  held  to  be  invalid,  because  the  two  instruments 
might  be  executed  at  different  places,  and  the  witnesses  neither  see  nor 
know  of  the  wil].(l)     (See  sec.  4".) 

40.  But  where  a  codicil  is  written  on  the  same  sheet  with,  and  de- 
clared to  be  annexed  to,  the  v/ill,  altering  it  in  some  points,  and  in  all 
others  confirming  it,  a  legal  attestation  of  the  codicil  is  sufficient  for 
both,  amounting  to  an  adoption,  re-execution,  and  republication  of  the 
will.(2) 

41.  Where  a  testamentary  disposition  is  made  at  different  times,  and 
in  distinct  parts,  each  separately  signed  ;  if  it  appear  that  the  testator 
regarded  the  whole  as  constituting  one  will,  a  legal  attestation  of  the  last 
part  will  be  sufficient  for  all. 

42.  A  testator  wrote  upon  the  two  first  pages  of  a  sheet  of  paper  a 
disposition  of  real  estate,  as  his  last  will.  Nearly  two  years  afterwards 
he  wrote  upon  the  same  sheet,  beginning  either  at  the  bottom  of  the 
second,  or  the  top  of  the  third  page,  an  instrument  called  a  memoran- 
dum,  disposing  of  personal  property,  and  declaring  that  it  should  "not 
disannul  any  of  the  former  part."  Both  instruments  were  separately 
signed,  and  the  last  subscribed  in  the  presence  of  three  witnesses,  the 
testator  taking  the  paper  and  declaring  it  to  be  his  last  will,  delivering 
it  to  the  witnesses,  and  requesting  them  to  attest,  which  they  did. 
Held,  the  facts  showed,  that  the  testator  regarded  the  whole  as  one 
instrument,  and  not  the  latter  part  as  a  codicil,  the  word  memorandum 
being  used;  that,  as  the  latter  part  did  not  dispose  of  lands,  the  attest- 
aticm  could  have  been  designed  only  to  render  valid  the  former  part, 
the  testator  having  discovered  the  necessity  for  witnesses  between  the 
making  of  the  two;  that  the  form  of  publication  applied  to  the  whole 
paper ;  and  that  the  whole,  therefore,  was  legally  attested. (3) 

4'6.  Where  there  are  two  subscribing  witnesses  to  the  will,  and  two  ' 
to  the  codicil,  written  upon  the  back  of,  and   referring  to  and  altering 
the  will,  one  of  the  latter  being  a  different  person  from  the  witnesses 
to  .the  will ;  this   is  not  a  sufficient  attestation  of  the  will. (4)     (See 
sec.  39.) 

43  a.  A  will  and  second  testamentary  paper  were  written  on  the 


(1)  Hahergham  v.  Vincent,  2  Ves.  228 ; 
Boiid  «.  Seawell,  3  Burr.  1775;  Lea,  v.  Libb, 
■Rep  Temp.  Holt,  742 ;  Att.  Gen.  v.  Barnes, 
Gilb.  R.  5;  Preo.  in  Cha.  270. 


(2)  De  Bathe  v.  Kngal,  16  Ves.  167. 
{3J  Carletonu."  Griffin,  1  Burr.  549. 
,  (i)  Dunlap  V.  Dunlap,  4Desaus.  312. 


(a)  A  will  ordered  a  sale  of  real  and  personal  estate,  the  proceeds  to  pay  such  legacies  as 
shoul'l  he  bequeathed  by  a  codicil.  A  codicil  was  afterwards  made,  but  not  legally  attested. 
Held,  tlie  legacies  thereby  given  were  chargeable  on  the  lands.  Swift  v.  Nash,  2  Keen,  20. 
See  Radburn  v.  Jervis,  3,  450.    Tonnele  v.  Hall,  4  Comst.  140. 
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same  sheet  of- paper;  the  will  was  duly  executeci,  but  the  other  pa- 
per was  merely  sigued  by  the  testatrix.  Probate  of  the  will  alone  de- 
creed.(1); 

44.  A  will  being  signed  by  the  testator,  and  duly  attested  by  A,  he 
inserted  the  date  and  the  words,  "  my  dearly  beloved,"  and  the  will 
was  ihen  attested  by  B,  and  the  testator,  in  presence  of  A  and  B,  ac- 
knowledged it  as  his  act  and  deed.     Held,  a  sufficient  execution. (2) 

45.  Devise  of  all  the  testator's  lands  then  in  his  possession.  He  after- 
wards acquired  others,  and  altered  his  will  so  as  to  make  it  include  all 
lands  of  which  he  should  die  seized,  and  indorsed  upon  the  will  a  mem- 
orandum of  the  fact,  stating  the  alterations,  and  attested  by  two  wit- 
nessess.  Held,  the  original  devise  was  not  destroyed,  but  that  the  al- 
teration was  inoperative,  for  want  of  attestation,  and  the  after-purchased 
land  did  not  pass.(3) 

46.  A  testator  having  acquired  a  house  since  the  making  of  the  will, 
by  several  unattested  memorandums  left  it  to  A  ;  but  afterwards,  by  an 
unattested  codicil,  called  "  a  further  codicil  to  my  will,"  gave  all  real 
estate  purchased  since  the  will  to  B.     Held,  the  house  passed  to  B.(4) . 

47.  The  statue  of  frauds  requires  that  the  witnesses  to  a  will  be 
credible.  The  effect-  of  tbis  word  is  said  to  be,  that  all  persons,  who 
would  be  good  witnesses  in  any  other  matter,  are  also  good  attesting 
witnesses.  A  very  slight  interest,  however,. was  formerly  held  to  dis- 
qualify one  for  a  witness  ;  as  for  instance,  that  of  a  devisee,  legatee  or 
creditor.  To  remedy  this  inconvenience,  a  statute  in  England,  25 
Geo.  II,  c.  Q,{a)  provides,  that  where  one,  having  a  devise,  appointment 
&c.,  in  his  favor,  unless  it  is  a  mere  charge  of  debts  upon  lands,  attests 
the  will,  such. devise,  &c.,  shall,  as  to  him  only,  or  any  one  claiming 
under  him,  be  void,  and  he  shall  be  a  good  witness.  Also,  that  a  cred- 
itor, whose  debt  is  charged  on  lands,  shall  be  a  good  witness.  In  each 
case,  the  credit  of  the  attesting  witness  is  open  to  inquiry,  as  in  ordi- 
nary cases.  This  act  was  passed,  in  consequence  of  the  decision,  first 
made  in  the  case  of  Holdfast  v.  I)oicsing,{o)  that  a  devisee  was  an  in- 
competent witness  ;  which,  according  to  Judge  Blackstone,(6)  "threat- 
ened to  shake  most  of  the  titles  in  the  kingdom."  The  statute  re- 
ferred to  also  settled  another  important  question,  viz.  :  whether  the  in- 
competency of  an  attesting  witness,  at  the  time  of  attestation,  could  be 
cured  by  a" subsequent  removal  of  his  interest,  before  being  called  on  to 
prove  a  will.  In  the  case  of  Windham  v.  Chetwynd,  Lord  Mansfield 
held  to  the  affirmative  of  this  question.  But,  in  Doe  v.  Kersey,  Lord 
Camden  made  a  contrary  decision,  which  has  been  complimented  on  all 
hands,  for  its  uncommon  acuteness,  learning  and  eloquence.(7) 

48.  It  was  early  held  in  Massachusetts,  that  the  words  credible  loitnesses, 
used  in  the  former  statute  of  wills,  must  be  construed  to  mcfin  compe- 
tent witnesses,  and  those  competent  a<  the  time  of  attestation  ;  so  that,  if  a^ 
the  time  the  witnesses  were  such  as  the  law  would  permit  to  be  sworn, 


(1)  Taylor,  9  Eng.  Law  and  Eq  582. 

(2)  Bateman  v.  Mariner,  1  Miir.  110.     (See 
Wheeler  v.  Bent,  7  Pick.  61  i.  4  Monr.  154.) 

(3)  Jackson.'!).  Holloway,  7  John.  394. 

(4)  Utterton  v.  Robins,  1  Add.  &  El.  423. 


(5)  Holdfast  V.  Dowsing,  Stra.  1253. 

(6)  2B1.  Com.  377. 

(7)  6  Cruise,  57  ;  1  Burr.  414;  C.  B.  Eas- 
ter T.  1765;  Pow.  on  Devis.  131;  Coniwell 
V.  Isham,  1  Day,  41,  n. 


(a)  Repealed,  but  substantially  re-enacted  by  St.  I  Tict.  ch  26,  which,  however,  drops 
the  word  "  credible." 


528 


FORMALITIES  OF  A.  DEVISE. 


[CHAP.  XOI. 


and  their  credit  wq^ghed,  no  subsequent  incompetency  would  a£fectthe 
validity  of  the  will.  This  is  now  enacted  both  in  Maine,  Vermont,  Mas- 
sachusetts and  Michigan.  Credible  has  also  been  held  to  mean  competent, 
at  the  time  of  attestation,  in  South  Carolina.('l) 

49.  It  has  been  held '  in  South  Carolina,  that  a  devisee  is  an  incom- 
petent witness  to  a  will.  His  interest  is  a  vested  one,  and  the  chance 
of  its  lapsing  is  a  mere  possibility. (2) 

50.  But  a  witness  is  competent,  though  taking  an  interest  under  the 
will,  if  he  has  an  equal  or  greater  interest  against  it.  So  a  will  is  good, 
though  attested  by  a  devisee,  if  there  is  the  requisite  number  without 
him.(3)(a) 

51.  A  witness  is  not  incompetent,  because  he  holds  a  covenant  of 
warranty  from  the  testator.  The  devisee  and  his  heir  would  b^  equally 
liable  upon  such  covenant.(5) 

52.  One  appointed  executor  in  a  will  is  held  a  credible  witness ;  be- 
cause his  interest  is  contingent,  depending  upon  his  acceptance  of  the 
trust,  more  especially  where  he  renounces  before  intermeddling.  So 
the  surety  of  an  administrator.(5) 

53.  A  legatee  may  of  course  be  a  witness  against  the  will. (6) 

54.  Infamy  disqualifies  a  person'^for  an  attesting  witness;  as,  for  in- 
stance, conviction  of  the  crime  of  sheep-stealiug.  So  a  want  of  any 
sense  of  religious  obligation. (7) 

55.  The  provisions  of  the  Statute  of  Geo.  II,  above  referred  to,  have 
been  substantially  adopted  in  many  of  the  States.  In  Virginia,  Con- 
necticut, Arkansas,  Vermont,  Ohio,  Missouri  and  Illinois,  where  a  wit- 
ness is  a  legatee  in  the  will,  which  cannot  be  proved  without  him,  the 
legacy  is  void  ;  but,  if  he  is  also  an  heir  at  law,  he  shall  have  a  portion 
equal  to  the  legacy. (8) 

56.  In  Missouri  and  Arkansas,  payment,  acceptance,  release  or  refusal 
of  the  legacy,  or  the  death  of  the  legatee  before  that  of  the  testator, 
makes  the  attestation  valid  ;  leaving  his  credit  open  to  inquiry. (9)(6) 

57.  A  few  cases  have^  arisen,  where  an  attesting  witness,  though  in- 
terested in  the  will.,  was  not  interested  in  such  a  manner  as  to  fall 


(1)  Armory  v.  Fellowea,  5  Mass.  219  ;  Sears 
V.  Dillinfrham,  12,  358  ;  Bacon  v.  Bacon,  17 
Pick.  134;  Garland  v.  Crow,  2  Bai.  24.  (See 
Hall  w  llali,  17  Pick.  373;  3  Const.  (S.  0.) 
336;  Mioh.  Rev.  St.  270-1;  Mass.  Rev.  St. 
417;)  Verm  Rev.  St.  255;  Jones  u.  Scott,  2 
Alab.  (N  S.)  58.  Worknaan  v.  romiulok,  3 
Strobli.  589. 

(2)  Snelgrove  v.  Snelgrove,  4  Desaus.  279. 

(3)  Garland  v.  Crow,  2  Bai.  24;  (Aoklessw. 
Seekritiht,  1  Bre.  46.) 

(4)  Tlionipson  v.  Shoeman,  1  Bibb,  401. 

(5)  Sears   v.    Dillingham,    12    Mass.   358; 


Berry  v.  Hamilton,  10  B.  Mon.  129  ;  Cora* 
stock  V.  Hadlyme,  8  Conn.  254  ;  Orndorff  v. 
Hammer,  12  B.  Mon.  619  ;  Filson  v.  Filson,  3 
Strobh.  288  ;  Croft  v.  Croft,  4  Gratl.  103. 

(6)  Oxenden  v.  Penerice,  Salk.  691. 

(7)  Pendoek  v  Makender,  4  Burns'  Eccl.  L. 
95  ;  Curtiss  v.  Strong,  4  Day,  51. 

(8)  Conn.Sts.  1848,  36  ;  Walk.  340;  Swan, 
993;  Conn.  St.  226-7;  Illin.  Rev.  L.  615; 
Misso.  St.  619;  Ark.  Rev.  St.  770;  Verm.  lb. 
255;  Vir.  Rev.  C.  377. 

(9)  Misso.  St.  619;  Ark.  Rev.  St.  770. 


(a  In  England,  under  Statute  25  Geo.  II,  oh.  6,  a  devise  to  an  attesting  witness  is  void, 
thougli  there  are  three  without  him.     Doe  v.  Mills,  1  M.  &  Rob.  288. 

(b)  Tlie  statute  in  question  is  substantially  re-enacted  in  Maine,  Rhode  Island,  New  Hamp- 
shire and  (leorgia.  In  Connecticut,  Ohio,  Michigan,  Kentucky,  Mississippi,  Alabama  and 
Virginia,  with  the  qualifications,  that  a  witness  may  take,  if  there  are  enough  without  him ; 
or,  if  lie  is  an  heir,  a  share  not  exceeding  his  devise.  In  Vermont,  the  latter  alone.  In 
Massachusetts,  the  former  alone.  In  Tsnneasee,  a  legatee  in  a  will  is  not  a  good  witness  to 
a  codicil.-  The  above  statute  is  not  in  force  in  relation  to  this  point.  Gass  v.  G«ss,  3 
Humph.  278. 
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Within  the  provisions  of  the  above  statute  of  Geo.  II  and  corresponding 
Aniencan  acts,  and  du  which  the  validity  of  the  devise  therefore  was 
decided  upon  other  grounds.  These  ar§  cases  of  a  consequential  interest, 
arising  notfrom  a  direct  devise  to  the  witness  himself,  but  from  a  devise 
to  some  other  person,  with  whom  the  witness  was  in  law  connected. 

58.  Thus  where  a  reversion  expectant  upon  a  life  estate  was  devised 
to  A,  a  female,  whose  husband  was  an  attesting  witness  to  the  will ;  and 
both  the  testator  and  A  died  before  the  termination  of  the  life  estate ; 
held,  the  husband  was  an  incompetent  wilness.(l) 

59.  Devise  to  the  wife  of  the  testator  for  life,  then  to  trustees  for  the 
use  of  such  jDcrsons  as  shall  hereafter  reside  in  a  certain  part  of  Boston, 
to  be  applied  to  the  support  of  the  Gospel  ministry  in  a  congregational 
church  and  society,  which  may  be  there  organized,  and  to  the  establish- 
ment of  a  school  there.  The  attesting  witnesses  resided  there.  Held, 
they  were  not  incompetent  from  interest,  such  interest  being  wholly 
contingent,  for  the  following  reasons ;  that  it  was  uncertain  whether 
they  would  survive  the  wife,  whether  there  would  be  a  church,  &c.,  in 
the  place  referred  to,  and  whether  they  would  belong  to  if;  and  also 
Tincertain,  whether  the  devise  would  relieve  them  from  taxation,  with- 
out which  the  advantages  of  public  worship  and  of  education  would 
constitute  no  disqualifying  interest.(2) 

60.  In  another  late  case  in  Massachusetts,  the  (Question  was  raised^ 
whether  members  of  a  parish  are  good  attesting  witnesses  to  a  will 
which  contains  a  devise  to  such  parish.  It  was  contended,  that  the 
form  of  the  devise  was  not  such  as  to  render  the  witnesses  devisees  and 
thereby  avoid  the  devise,  it  being  made  not  to  them,  but  to  ^he  parish 
of  which  they  were  members ;  and  also,  that  a  statute,  making  the 
members  of  all  public  corporations  competent  witnesses  for  such  cor- 
porations in  suits  at  law,  did  not  embrace  the  attestation  of  a  will.  The 
former  of  these  grounds  was  not  contested,  either  by  counsel,  or  by  the 
court ;  but  in  regard  to  the  latter  it  was  held,  that  the  witnesses  were 
made  competent  by  the  statute  referred  to.(3) 

61.  It  has  also  been  held  in  Connecticut  and  New  Hampshire,  that  a 
principle  of  State  common  law,  or  immemorial  usage,  by  which  corpora- 
tors are  made  competent  to  testify,  also  renders  them  good  attesting 
witnesses  to  a  wili.(4)(a) 

62.  In  Maryland,  persons  incompetent  to  establish  a  will  from  inter- 
est may  become  competent  by  assigning  such  interest.(5) 

63.  It  is  said,  publication  is  necessary  to  the  validity  of  a  wili,(&) 
meaning  thereby  some  act,  over  and  above  the  execution  before  wit- 
nesses and  their  attestation,  showing  that  the  testator  intended  the  in- 
strument to  operate  as  his  will.  The  words,  signed  and  published  by  A, 
"as  and  for  his  last  will,"  are  a  sufficient  publication.  So  a  publica- 
tion to  one  witness  is  sufficient.     So  the  delivery  of  a  will,  as  a  deed. 


(1)  Hatfield  v.  Thorp,  5  B.  &  A.  589.  See 
Greer  «/.  M'Craokin,  Peck,  301.  Also,  Jack- 
son V.  Woods,  1  Joha.  Cas.    163 ;  v. 

Dnrland,  2,  314,  contra. 

(2)  Hawes  v.  Humphrey,  9  Pick.  350. 


(3)  Haven  v.  Hilliard,  23  Pick.  10. 

(4)  Corawell  v.  Isham,  1  Day,  35 ;  Eustis 
V.  Parker,  1  N.  Hi  273. 

(5)  Deakina  v.  HoUis,  1  Gill  &  J.  311. 


(ffl)  In  Delaware,  relief  from  taxation  is  no  disqualifying  interest  in  attesting  v/itnesses. 
Del.  St.  556. 
(6)  The  late  statute  of  Victoria  upon  wills  dispenses  altogether  with  publication. 
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And  a  publication  may  be  inferred  from  circumstances.  In  Kentu,cky, 
the  signing  and  attestation  of  a  will  are  a  sufficient  publication.  In 
Maine,  the  testator  need  not  declare  the  instrument  to  be  his  will  be- 
fore the  witnesses.  In  New  York  and  Arkansas,  he  must  declare  it  to 
be  such.(l)(a)    (See  sec.  26.) 

64.  Where  a  paper  containing  the  substance  of  a  will  is  found  in  the 
possessio'n  of  the  deceased,  not  attested,  but  with  the  usual  act  of  exe-, 
cution  subjoined,  this  is  sufficient,  without  evidence  of  publication,  to 
establish  the  paper  as  a  testamentary  act.  Otherwise,  if  there  is  a  want 
of  any  formal  act  of  authentication.(2) 

65.  It  has  been  sometimes  supposed,  that  a  testator  might,  by  a  will 
duly  executed,  reserve  or  create  to  himself  a  power  to  dispose  of  his 
land  by  a  subsequent  instrument,^  not  duly  executed  ;  as  by  devising 
to  trustees,  in  trust  for  such  uses  as  he  should  hereafter  appoint.  This 
doctrine,  however,  has  been  opposed  by  a  distinguished  writer,  as 
amounting  to  a  dispensation  from  the  formalities  provided  for  the  pre- 
vention of  fraud  by  the  statute  of  frauds,  and  even  from  the  requisition 
of  the  statute  of  wills,  that  a  devise  should  be  in  writing.(3) 

66.  Devise  to  trustees  in  fee,  to  the  use  of  A  for  life,  remainder  to 
her  sons  in  tail,  &c.,  remainder  to  such  uses  as  the  testato'r  by  any  deed 
or  instrument,  attested  by  two  or  more  credible  witnesses,  should  ap- 
point. The  testator,  by  a  deed  dated  the  day  after  the  will,  attested  by 
two  witnesses,  and  reciting  the  will ;  in  pursuance  of  the  power  there- 
by reserved,  limited  his  estates,  after  the  death  of  A,  her  sons,  &c.,  in  a 


(1)  Ro33  V.  Ewer,  3  Atk.  161 ;  Peat  v.  Ong- 
ly,  1  Com.  R.  196;  Trimmer  v.  Jackson,  4 
Burns' Ecol.  L  114,  119;  Moodie  v.  Reid,  1 
Tauu.  356;  Ward  v.  Swifl,  1  0.  &  JI.  175; 
White  V.  British,  &o.,  6  Bing.  310;  Ray  d. 
Walton,  2  Marsh.  74;  Small  v.  Small,  4 
Sreenl.  220;  Remgen  v.  Brinckerhoff,  26 
Wend.    325;  Ark.  Rev.   St.   764;    Swift   v. 


Wiley,  1  B.  Monr.  118;  Allen  v.  Bradshaw, 
1  Curties,  110;  Heyer  v.  Berger,  1  Hoflfm. 
Ch.  1 ;  7  Taun.  355 ;  4  Kent,  514,  5  ;  Chaffee  v. 
Baptist,  Ac,  N.  T. ;  Vincent  v.  The  Bishop, 
&.C.,  3  ling.  L.  &  Eq.  198. 

(2)  Barnet,  3  Rawle,  15. 

(3  J  Pearne  Opio.  435. 


(a)  A  will  having  been  written  by  a  third  person,  the  testatrix  signed  it,  and  acknowledged 
her  hand  and  seal  before  the  subscribing  witnesses,  but  it  was  not  read  to  her,  nor  was  any- 
thing said  to  show  that  it  was  her  will.  The  attestation  clause  was  not  read,  but  it  stated  a 
publication  of  the  will.  Held,  the  will  was  invalid.  Brinckerhoff  v.  Remsen,  8  Paige,  488. 
It  is  sufficient,  that  the  testator  informs  the  witnesses,  that  he  knows  the  nature  of  tlie  in- 
strument, and  distinctly  recognizes  it  as  his  will.  And  the  statement  of  a  publication  in  the 
attestation  clause,  is  prima  facie  evidence  of  it.     lb. 

Where  a  testator  had  previously  signed  his  will,  and  the  attestation  clause  (which  was  in 
the  usual  form,  "signed,  sealed,  published,"  Ac.)  was  read  in  his  presence  and  that  of  the 
witnesses,  followed  by  his  affirmation  that  it  was  his  last  will  and  testament;  held,  a  com- 
plete fullilment  of  the  requirement  of  the  statute  on  that  subject.  Whitbeck  v.  Patterson, 
10  Barb.  608. 

No  particular  form  of  words  is  necessary,  if  the  statute  is  complied  with  in  substance. 
There  must,  however,  be  a  declaration  by  the  party,  to  the  attesting  witnesses,  that  tlae  in- 
strument is  his  will.     Brown  v.  De  Selding,  4  Sandf.  10. 

The  testatrix,  at  the  time  of  execution  of  the  will,  asked  "where  was  the  proper  place 
for  her  to  sign  ?"  but  the  will  was  not  read  by  her,  nor  to  her,  nor  anything  said  concerning 
its  contents,  nor  anything  said  or  done  by  her  in  the-  presence  of  attesting  witnesses,  by 
which  she  indicated  that  the  paper  was  her  will.  Held,  the  instrument  was  not  declared  or 
published  as  a  will.     lb. 

In  Delaware,  the  formal  execution  of  a  will  is  a  publication;  and,  in  a  case  of  undoubted 
capacity,  it  need  not  be  proved  that  the  will  was  read  to,  or  by,  the  testator,  if  it  appears 
that  he  knew  the  contents.     Smith  v,  Dolby,  4  Harrihg.  350. 

In  Kentucky,  where  the  name  of  a  testator  appeared  in  the  body  of  his  will,  and  he  pubr 
lished  it,  and  caused  it  to  be  witnessed  by  one  person,  in  his  presence,  and  afterwards  signed 
it  in  the  presence  of  another  witness;  lield,  a  good  execution  and  publication.  Allen  v. 
Everett,  12  B.  Mon.  371. 
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certain  way.  Held,  by  the  Court  of  King's  Bench,  that  the  last  instru- 
ment was  a  deed,  not  a  will ;  and,  on  a  subsequent  hearing,  that  it  was 
in  its  nature  testamentary  ;  but  in  either  view,  that  it  was  ineffectual  to 
create  the  uses  therein  appointed. (1) 

67.  The  phrase  "lands  or  tenements,"  in  the  statute  of. frauds,  in- 
cludes all  interests  created  out  of  lands,  such  as  terms  for  years  or 
powers  to  sell  or  charge  lands.  (But  see  sec.  77.)  So,  where  a  legacy 
is  given  originally  and  primarily  out  of  the  land,  as  it  can  be  raised  only 
by  a  sale  of  the  land,  the  will  must  be  executed  according  to  the 
statute.(2) 

68.  But  where  a  will,  duly  executed,  charges  lands  with  all  debts 
and  legacies,  and  a  codicil  not  duly  executed  gives  other  legacies,  the 
latter  are  chargeable  upon  the  land ;  the  codicil  executing  a  power  re- 
served by  the  will.  The  principle  is  the  same,  as  in  the  case  where  one 
charges  his  lands  with  all  his  debts ;  in  ^hich  the-  charge  applies  to 
debts  subsequently  contracted  during  his  life.  So  where  one.  makes 
two  wills,  one  of  his  real,  the  other  of  his  personal  estate,  the  former 
duly  executed,  the  latter  not,  and  by  the  former  charges  debts  and  lega- 
cies upon  the  land,  the  land  is  charged  with  legacies  given  by  the  sec- 
ond will.  The  same  principle  applies,  where  the  legacies  given  by  a 
second  will  are  not  new  legacies,  but  a  modification  of  the  former; 
where  there  is  merely  an  alteration  of  the  intent  as  to  the  quantum,  and 
a  revocation  pro  tanto.{S) 

69.  Devise,  by  a  will  duly  executed,  of  £400  to  A,  and  the  reijiain- 
der  of  the  testator's  estate,  after  payment  of  debts  and  legacies,  to  B. 
A  subsequent  will,  not  duly  executed,  gave  to  A  £100,  to  C  £400,  and 
all  the  rest  of  the  estate  to  JB.  The  testator  having  subjected  his  estate 
to  the  payment  of  debts  and  legacies,  held,  it  was  chargeable  with  the 
legacies  given  by  the  second  will. (4) 

70.  So  where  a  will,  dul^'  attested,  created  a  term  for  payment  of  all 
legacies  to  be  named  in  a  codicil,  which  was  afterwards  made,  and  gave 
legacies  and  annuities,  the  annuities  were  held  to  be  legacies.(5) 

71.  In  these  cases,  the  charge  upon  lands  is  said  to  be  fluctuating, 
and  merely  makes  them  auxiliary  to  the  personal  estate,  or  directs  that 
they  be  converted  into  and  applied  as  personal  estate.  It  is  impossible 
previously  to  ascertain  what  debts  a  man  may  owe  at  his  death,  or  what 
legacies  he  may  be  able  or  desirous  to  give.  Hence,  when  debts  and 
legacies  are  charged  by  an  attested  will,  it  is  only  necessary  to  show  a 
debt  or  legacy,  in  order  to  constitute  a  charge ;  for  the  momen.,t  that 
character  is  shown  to  belong  to  the  demand,  you  show  that  it  is  already 
charged  upon  the  land.  A  legacy  may  be  given  by  an  informal  will ; 
when  given,  you  predicate  of  it  that  it  is  a  legacy  ;  and  then  the  charge 
immediately  attaches,  by  virtue  of  the  first  will.(6) 

72.  Although  the  above  rule  is  settled  in  many  cases,  and  unques- 
tionably too  well  established  to  be  disturbed  ;  yet  it  has  been  doubted 
whether  it  is  perfectly  consistent  with  the  statute ;  for  in  effect  the  tes- 
tator does  dispose  of>  his  land  by  an  unattested  codicil,  when  he  is  at 


(1)  Habergham  v.  Vincent,  5  T.  R.  92. 

(2)  Bpudenell  v.  Boughton,  2  Atk.  272; 
■Walker  v.  Denrie,  2  Ves.  179.  See  Mirehouse 
V.  Soaife,  2  My.  &  0.  695. 

(3)  Masters  v.  Maaters,  1  P.  "Wms.  421 ;  2 
Atk.  268. 


(4)  Brudenell  v.  Boughton,  2  Atk.  268. 

(5)  Habergham  v.  Vincent,  5  T.  R.  95. 

(6)  Duke,  &.C.  V.  Williams,  2  Ves.  231; 
Pearne's  Opin.  434;  Sheddon  v.  Goodrich,  8 
Ves.  495 ;  Rose  v.  Cuunynghame,  12  Vea. 
29. 
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liberty  to  burden  it  with  legacies  so  given.  And  the  principle  is  held 
not  to  apply,  where  the  will  does  not  charge  the  land  with  legacies,  &c., 
generally,  but  with  such  only  as-shall  be  afterwards  given  and  charged 
thereupon,  and  the  codicil,  unattested,  declares  that  a  certain  legacy 
shall  be  a  charge.  In  such  cases,  not  only  the  legacy  is  to  be  found, 
but  also  the  will  of  the  testator,  to  make  it  a  charge.  It  is  in  effect  an 
attempt  to  reserve,  by  a  will  duly  executed,  a  power  to  charge  by  a 
will  not  duly  executed  ;  for,  unless  the  testator  thinks  fit  in  his  codicil 
to  declare  his  intention  that  the  land  shall  be  charged,  it  will  not 

be.(iy 

73.  Devise  of  land  to  trustees,  in  trust  from  the  produce  to  pay  off 
debts  and  incumbrances,  and  all  annuities,  legacies,  &c.,  which  the  tes- 
tator should  give  (and  charge  upon  the  estate)  by  his  will  or  any  sub- 
sequent codicil  or  writing,  in  his  own  hand,  whether  witnessed  or  not. 
By  an  unattested  codicil,  hg  gave  an  additional  annuity  to  his  wife, 
out  of,  the  land.  Held,  the  land  was  not  chargeable  with  this  an- 
nuity .(2) 

74.  An  unattested  paper,  made  -previously  to  a  formal  will,  and 
clearly  referred  to  by  the  latter,  may  perhaps  make  a  part  of  the  will, 
but  a  subsequent  paper  cannot.  With  regard  to  legacies  given  by  an 
unattested  paper,  though  it  is  settled  that  they  will  be  included  in  a 
charge  made  by  the  will,  yet  this  is  said  to  be  a  solitary  case'.  And  if, 
by  an  attested  will,  the  testator  directs  that  an  estate  be  sold,  though 
he  might  have  exhausted  this  fund  by  legacies,  he  cannot  by  an  unat- 
tested will  give  away  any  part  of  it.(3) 

75.  In  Massachusetts,  if  a  will  is  not  duly  executed  to  pass  lands, 
legacies  bequeathed  by  it  cannot  be  charged  upon  the  real  estate.(4:) 

76.  The  requisitions  of  the  statute  of  frauds  apply  to  the  devise  of  a 
trvst,  as  well  as  a  legal  estate.  Otherwise,  the  statute  would  not  be 
effectual  to  prevent  frauds  and  perjuries.  So,  an  equity  of  redemption 
is  within  the  statute,  being  real  estate.  And,  on  the  other  hand,  a 
mortgage,  though  merely  security  for  debt,  does  not  pass  by  an  unat- 
tested will.  It  has  been  sometimes  said,  that  a  bequest  of  the  debt 
will  carry  the  mortgage  also ;  but  the  better  opinion  seems  to  be,  that 
it  only  gives  the  legatee  a  right  to  demand  a  conveyance  from  the 
heir.  (5)  ' 

77.  An  existing  term  for  years,  being  a  chattel,  might  be  bequeathed 
before  the  statute  of  frauds.  Therefore,  since  the  statute,  it  will  pass 
by  an  unattested  will.  Otherwise,  if  attendant  on  the  inheritance.(6) 
(See  sec.  67.) 

78.  In  Massachusetts,  a  statute  of  1783  provided,  that  a  will  pur- 
porting to  dispose  of  both  real  and  personal  estate,(a)  but  not  duly  at- 
tested to  pass  the  former,  shall  not  be  approved  as  a  testament  of  the 
latter,  » 

79.  But  a  will  purporting  to  dispose  of  both  lands  and  chattels,  and 


(1)  12  Ves.  29 ;  (5  T.  E.  92;) 

(2)  Rose  V.  Cunynghame,  12  Ves.  29 

(3)  Wilkinson    v.    Adam,    1    Ves. 
445-6. 

(4)  Winslow,  14  Mass.  421. 


&  B. 


(5)  6  Cruise,  64. 

(6)  6  Cruise,  65 ;  'Whitchureli  v.  Whit- 
ohuroh,  2  P.  Wms.  236;  Villiers  v.  Villiers, 
2  Atk.  72. 


(o)  In  Vermont,  such  will  must  be  good,  or  revoked,  for  the  whole.    1  Verm.  L.  337. 
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ineffectual  as  to  the  former  by  reason  of  ike  tesiator^s  incompetency,  on 
account  of  infancy,  is  still  valid  as  to  the  latter.  And  the  reason  of  the 
statute,  and  therefore  the  statute  itself,  has  been  held  inapplicable, 
where  the  real  .estate  and  personal  are  both  given  to  one  person.  In 
such  case,  therefore,  the  personal  estate  passes,  though  the  will  be  not 
duly  attested,  &c.(l) 

80.  A  will  disposed  of  aH  the  testator^s  properly,  of  whatsoever  name  or 
nature,  and  a  schedule  was  indorsed  thereupon,  showing  that  the  estate 
was  exchjsively  personal.  Held,  the  will  did  not  purport  to  dispose  of 
lands,  and  need  not  be  attested. (2) 

_  81.  In  one  case  in  Massachusetts,  the  general  principle  was  estab- 
lished, (independently  of  the  statute,  which  did  not  apply  to  th(j  case,) 
that  a  will,  defective  and  invalid  as  to  any  material  part  of  the  estate 
intended  to  be  disposed  of,  cannot  be  allowed  as  to  any  other  part ; 
especially  where  children  are  the  devisees  and  legatees  ;  because  each 
devise,  &c.,  is  in  some  measure  a  condition  of  every  other.  But  this 
decision  is  now  overruled.(3)  But  in  Nevv:  York,  if  a  part  only  of  the 
will  cannot  be  executed  withoii^defeating  the  general  intent,  the  inva- 
lidity of  a  part  wil  1  defeat  the  whole.(4) 

82.  In  order  to  pass  lands,  a  will  must  be  executed  according  to  the 
laws  of  the  place  where  the  lands  are  situated.(5)(a) 

83.  It  is  said  to  have  been  a  common  practice  in  England  for  a  long 
time,  where  a  title  depends  upon  a  will,  to  prove  the  execution  of  it 
per  testes  in  Chancery.  But  Lord  King  was  of  opinion  that  a  will,  as 
well  as  a  deed,  might  be  received  on  proof  of  the  witnesses'  handwri- 
ting.(6)  The  necessity  and  effect  of  probate  in  this  country  have  been 
already  briefly  considered.     (Oh.  90.) 


.0)  Deane  v.  LitUeSeld,  1  Pick.  239. 

(2)  Very  v.  Very,  3  Pick.  374.  See  Den 
V.  Snitcher,  2  Green,  54 

(3|  Osgood  D.  Breed,  12  Mass.  525;  1  Pick. 
239.  (See  Brown  v.  Tliorndike,  15  Pick.  388  ; 
EastoD.  6  Paige,  183.) 

(4)  Hartuii  v.  Oorse,  2  Barb.  Ch.  506. 

(5)  Coppin  V.  Coppin,  2  P.  Wms.  293  ;  Kerr 


V.  Moon,  9  "Wlieat.  565;  Bradbury .«.  Doe,  1 
Blao.  372.  See  "Watkiiis  «.  Holraan,  16  Pet. 
25  ;  Potter  v.  Titcomb,  9  Sliepl  300 ;  Mills 
V.  Fogal,  4  Edw.  Oil.  559 ;  Cornelison  v. 
Browning,  10  B.  Mon.  425. 

(6)  6   Cruise,   66;  Colton  v.  "Wilson,  3  P. 
Wma.  192.    Eearne's  Opin.  234. 


(a)  In  Massachusetts,  (St.  1843,  269,)  any  will,  made  in  any  other  State  or  country,  con- 
formably to  its  laws,  is  valid  here.  So,  in  Indiana.  St.  1824;  O'Brien  v.  Woody,  4  McL. 
75.  In  Missouri,  it  is  provided  (St.  1843,  3,  4)  that  the  citizen  of  a  foreign  country  may 
devise  land  situated  in  that  State,  by  a  will  conformable  to  the  laws  either  of  the  State  or 
of  such  foreign  country.  In  Arkansas,  the  same  provision  is  made  with  regard  to  citizens 
of  other  States  or  Territories.  Rev  St.  769-70.  See  Smith,  &c.,  2  Eng.  L.  &  Equ.  598; 
Depas  V.  Mayo,  11  Mis.  314;  Nicholson  v.  Leavitt,  4  Sand f.  252;  Glenn  v.  Thistle,  23 
Miss.  42. 

An  inhabitant  of  Massachusetts,  while  in  the  State  of  New  York  on  a  visit,  being  sick 
and  in  apprehension  of  death,  executed  an  instrument  in  the  presence  of  two  witnesses  who 
attested  it  at  his  request,  in  the  following  terms:  "It  is  my  wish  that  the  will  that  I  made 
be  destroyed,  and  my  estate  settled  according  to  law."  Before  signing  his  name  thereto,  the 
paper  was  read  aloud  to  the  testator,  and  he  was  asked  if  it  would  answer,  to  wliich  he 
replied  that  it  would.  Held,  this  instrument  was  executed  in  the  manner,  and  with  the 
formalities  prescribed  by  law,  to  admit  it  to  probate  in  the  State  of  New  York,  as  a  testa- 
mentary instrument  or  codicil,  and  therefore,  that  under  the  Statute  of  1843,  c.  92,  sec.  1,  it 
'  might  be  proved,  recorded,  and  proceeded  upon  as  such  in  this  State.  Bayley  v.  i'ailey,  5 
Cush.  245. 

Before  1845,  lands  in  Missouri  could  be  devised,  by  will  executed  according  to  the  law  of 
the  place  wliere  it  was  made.  The  act  of  1845,  changing  the  law  in  this  respect,  is  not 
retrospective  in  its  operation.     Schulenberg  v.  Campbell,  14  Mis.  491. 
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1.  'Will,  in  its  nature  revocable. 

2.  Revocation  must  be  in  writing — modes 

of  revocation. 

3.  By  subsequent  will ;   whether  such  will 

must  be  an  operative  one  ;  whether  its 
contents  must  be  known,  &c. 
8.  Second  will  revokes,  only  so  far  as  in- 
'consistent  with  the  first;  contents  of 
second  unknown,  &c. 
15.  Two  wills  of  one  date. 


16.  Revocation  of  legacies  charged  upon 
land. 

19.  Revocation  by  codicil. 

20.  Revocation  by  subsequent  writing. 
26    By  cancelling,  &c. 

40.  Implied  revocations,  marriage,  &c. 

63.  Transfer  of  the  land  devised,  when  and 
how  far  a  revocation  ;  intention  to  re- 
voke unnecessary,  ko.;  pro  tanto  revo- 
cation, bankruptcy,  &o. 


1.  It  is  one  of  the  inseparable  incidents  of  a  devise,  arising  from  the 
fact  that  it  does  not  take  effect  till  after  the  testator's  death, (a)  to  be 
subject  to  revocation  during  his  life.  <^nd  this  is  a  power  of  which  he 
cannot  deprive  himself,  even  by  the  express  declaration  that  the  will 
shall  be  irrevocable.(l) 

2.  It  is  said,  that  as  the  statute  of  wills  provided  merely  for  the 
making  of  devises  in  writing,  they  might  be  revoked,  under  that  statute, 
without  writing.  Thus  any  act,  indicating  an  intention  to  destroy  the 
will,  was  a  good  revocation.  But,  by  the  statute  of  frauds,  no  clause 
of  a  will  can  be  revoked,  except  by  some  will  or  codicil  in  writing,  or 
other  writing,  signed  in  presence  of  three  or  four  witnesses ;  or  by 
burning,  cancelling,  tearing  or  obliterating  the  same,  by,  or  in  presence 
of  the  testator,  or  by  his  direction  and  consent.  Parol  declarations  of 
the  devisor  are  inadmissible  upon  the  question  of  revocation,  unless 
they  relate  to  the  res  gestce,  and  show  the  intent  of  an  act.  So  the  pe- 
cuniary circumstances  of  children,  &c.,  are  jio  evidence  upon  the  ques- 
tion of  revocation,  as  showing  the  sufficiency  of  a  devise  to  them  or  . 
the  reverse.(2) 

8.  A  subsequent  will  revokes  a,  former  one,  either  where  it  contains 
an  express  clause  of  revocation,  or  makes  a  new  and  incompatible  dis- 
position of  the  property. (3) 

4.  So  the  republication  of  a  prior  will  revokes  a  later  one,  where  the 
dispositions  are  different.  (In  Pennsylvania,  such  republication  may 
be  by  parol.     See  Repuhlication  of  Devise.){V) 

5.  An  instrument,  intended  for  a  will,  but  defective  in  itself  or  in  its 
execution,  is  no  revocation  of  a  prior  will,  though  containing  an  ex- 
press clause  of  revocation.     Nor  can  it  be  used  for  this  purpose  with- 

(1)  Bao.  Max.  19;  Vynior's  case,  8  Rep.  Cow.   208;  Doe  v.  Harris,  8  Ad.  &  Ell.  1; 

82  a;  Nan   Mickel,  14  John.   324;  9  Cow.  Smith  u.  Dolby,  4  Harring.  350.     See  Lyou 

208;  Virg.  Code.  516.  ii.  Ksk,  1  La.  Ann.  R.  444. 
.   (2)  6   Cruise,   67  ;   Lawson  v.  Morrison,  2        (3)  Boudinot  ii.  Bradford,  2  Dall.  268. 

Dall.  289  ;  4  Cdw.  483;  Jackson,  v.  Betts,  9  .  (4)  Hanard  v.  Davis,  2  Binn.  406. 


(a)  "  A  testament  is  of  force  after  men  are  dead ;  otherwise  it  is  of  no  strength  at  all 
while  the  testator  liveth."    Hebrews,  ix.  17. 

A  will  is  inchoate,  though  not  consummate,  from  the  execution  of  it.  For  many  purposes 
in  law,  it  relates  to  the  time  of  making  it,  though  it  does  not  take  effect  till  after  the  testa-; 
tor's  death.     Martindale  v.  "Warner,  15  Penn.  471. 
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out  probate.  Hence,  if  an  instrument  offered  for  probate  as  a  will  is 
di.sallo\ved,  on  the  ground  of  fraud  upon  and  incapacity  of  the  testator, 
it  eanpot  be  afterwards  set  up  as  a  revocation  of  a  prior  will.  The  in- 
capacity affects  the  revoking  as  well  as  devising  part  of  the  instru- 
ment.(l)  (See  sec.  20.)  And  an  unattested  will  is  no  revocation  of  a 
prior  will,  though  both  are  inclosed  in  an  envelope,  upon  which  is  an 
indorsement,  implying  that  the  latter  was  meant  to  supersede  the 
former.{2)(a) 

6._  But  a  subsequent  devise  may  operate  by  way  of  revocation,  if 
obviously  so  intended,  even  though  from  some  extrinsic  cause  it  does 
not  take  effect  as  a  devise  ;  as,  where  it  is  made  to  a  Roman  Catholic, 
or  to  a  corporation,  or  to  the  poor  of  a  parish,  neither  of  which  devisees 
was  capable  formerly  in  England  of  taking  lands. 

7.  It  has  been  held,  that  if  a  second  will  contains  an  express  clause 
of  revocation,  this  clause  takes  effect  immediately,  so  that  the  first  will 
is  thereby  annulled,  even  though  the  second  is  afterwards  destroyed. 
This  point,  however,  has  been  in  other  cases  denied  ;  and  the  cancella- 
tion of  the  last  will,  though  containing  a  clause  of  revocation,  held  to 
revive  the  first.  The  turning  point  of  inquiry  seems  to  be,  whether  or 
not  the  testator  intended,  by  cancelling  the  second  will,  to  re-establish 
the  first.  It  is  said,  where  a  second  will  is  destroyed,  without  more,  the 
first  is,  in  general,  ipso  facto  revived.  But  the  circumstances  of  the 
case,  showing  an  intent  one  way  or  the  other,  must  be  proved. (3)(6) 

8.  A  second  will,  or  codicil,  containing  no  clause  of  revocation,  re- 
vokes the  first  only  so  far  as  inconsistent  with  it,  even  though  it  pro- 
fess an  intention  to  make  a  different  disposition  of  the  whole  estate. 

9.  Thus,  where  the  first  will  devises  to  A  in  fee,  and  the  second  to  B 
for  life,  paying  A  a  certain  rent;  A  takes  the  reversion  in  fee,  and  B 
a  life  interest,  subject  to  rent.(4) 


(1)  Reid  V.  Borland,  14  Mass  208 ;  Laugh- 
.ton  V.  Atkins,  1  Pick.  635;  Bccleston  v. 
Speke,  Cartli.  79;  Limbery  v.  Mason,  Com. 
451;  Hyde  v.  Hyde,  3  Cha.  155;  Onions  w. 
Tyrec,  2  Vern.  742  ;  Ilchester,  7  Ves.  jun. 
348;  Winslow,  14  Mass.  421;  Beckett  v. 
Harden,  4  M.  &  S.  1 ;  Deakins  v.  HoUia,  7 
Gill  &  J.  311;  Taylor  ».  Taylor,  2  Nott  & 
M'O.  485. 


(2)  Grantley  v.  Garthwaite,  3  Russ,  90. 

(3j  1  RoUe's  Abr.  614;  Roper  v.  RatelifFa, 
10  Mod.  233;  James  v.  Marvin,  3  Conn.  576; 
2  Dall.  289  ;  Boudinot  v.  Bradford,  2  Dall. 
268;  2  Teates,  174;  Linglufetter  v.  Lingin- 
fetter,  Hard.  119. 

(4)  Coward  v.  Marshall,  Cro.  Eliz.  721.  See 
Lyon  V.  Fiske,  1  La.  Ann.  Reg.  444. 


(a)  Where  a  codicil,  containing  a,  clause  of  revocation,  recites  the  death  of  a  devisee  in 
the  will,  who  is  .still  living;  the  revocation  is  conditional  only  upon  the  devisee's  death,  al- 
though the  testator  subsequently  discovers  that  he  is  alive.  Doe  v.  Evans,  10  Ad.  &  Ell. 
228. 

(6)  In  Ohio  and  Arkansas,  revocation  of  a  second  will  does  not  revive  the  first,  unless  the 
terms  of  revocation  show  such  to  be  the  intent,  or  the  first  is  republished.  Swan,  998 ; 
Ark.  Rev.  St.  767. 

An  informal  addition  to  a  will,  after  its  execution,  will  not  operate  as  a  statutory  revoca- 
tion, wliere  the  additional  matter  neither  bears  upon  the  contents  of  the  will,  nor  upon  its 
interpretation.     WikoBTs  Appeal,  3  Harris,  281. 

An  omission  to  mention  a  particular  codicil  in  a  clause  of  republication,  in  which  prior 
and  subsequent  codicils  are  specified,  may  be  an  implied  revocation  of  such  codicil;  but  this 
implication  may  be  rebutted  by  other  circumstances.    lb. 

A  left  a  will  dated  in  1845,  two  codicils  dated  in  1846,  and  the  unexecuted  draft  of  a  will 
dated  in  1842.  This  last  will  had  been  destroyed  animo  revoamdi.  The  first  codicil  dis- 
tinctly referred  to  the  contents  of  the  will  of  1842.  but  did  not  describe  that  will  by  date, 
speaking  of  it  merely  as  the  last  will.  An  allegation  was  offered,  propounding  the  will  of 
1845,  and  the  two  codicils.  Held,  the  codicils  alone  were  entitled  to  probate,  tlie  will  being 
revoked  by  the  implied  revival  of  the  wiU  of  1842.     Hale  v.  Tokelove,  5  Bng.  L.  &  Eq.  574. 
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10.  Devise  to  A,  son  of  the  testator,  in  fee.  The  testator  afterwards- 
made  a  codicil,  declaring  that  if  A  should  die  without  issue  male,  the 
real  estate  should  be  thus  disposed  of,  viz. :  his  widow  and  child  should 
have  the  use  of  one  half  the  land  during  her  widowhood,  and  upon 
her  death  or  marriage  it  should  be  equally  divided  between  the  tes- 
tator's two  other  children,  and  A's  child  or  children.  A  died,  leaving 
a  widow  and  three  daughters,  but  no  male  child.  Held,  one-half  the 
land  passed  under  the  will  to  the  heirs  of  A,  and  the  use  of  the  other 
half,  by  the  codicil,  to  the  widow  and  children,  till  the  death,  &c.,  of  the 
widow:  the  will,  as  to  one-half  for  that  period,  not  being  revoked.(l) 

11.  Upon  similar  ground,  where  a  verdict  finds  that  the  testator  made 
a  second  will,  whose  contents  are  unknown,  this  is  no  revocatien  of  the 
iirst.(2)(a) 

12.  And  even  where  the  verdict  of  the  jury  was,  that  the  testator 
made  a  second  will  different  from  the  first,  but  in  what  respects  they 
were  ignorant;  that  they  did  not  find  any  cancellation,  or  destruction, 
by  the  former  devisee,  of  the  second  will,  but  knew  not  what  had  be- 
come of  it;  it  was  held  by  the  Court  of  King's  Bench,  and  the  House 
of  Lords,  reversing  the  judgment  of  the  Coitrt  of  Common  Pleas,  that 
the  first  will  was  not  revoked.  In  this  case,  it  was  contended,  in  favor 
of  the  revocation,  that  the  verdict  imported  a  change  in  the  testator's 
intention  before  his  death,  and,  therefore,  the  former  was  not  h\s  last 
will;  that  the  heir  should  not  be  disinherited  but  by  a  clear  and  un- 
exceptionable title,  and  the  devisee,  claiming  under  a  derivative,  not 
an  original  title,  had  the  burden  of  proof  on  him,  and  was  bound  to 
produce  and  show  an  interest  under  the  second  will;  that  if  a  second 
will  were  held  to  be  no  revocation,  merely  because  not  produced,  this 
would  be  holding  out  the  strongest  inducement  to  a  devisee  to  obtaim 
unlawful  possession  of  such  will;  and  that  the  continuance  of  the  se- 
cond will  must  be  inferred  from  its  having  once  existed,  and  from  the 
declaration  of  the  jury  that  they  did  not  find  it  cancelled.  On  the  other, 
side  it  was  argued,  that  although  the  second  will  was  found  to  be  dif- 
ferent from  the  first,  yet,  as  the  nature  of  this  difference  was  unknown, 
it  might  relate  to  personal  estate  only,  to  the  appointment  of  an  executor, 
or  the  amount  of  a  legacy,  and  not  apply  at  all  to  the  subject  matter 
of  the  first  devise;  that  the  proposition  above  stated,  in  regard  to  the. 
last  will,  necessarily  implied  that  successive  instruments  related  to  the 
same  property,,  and  the  will  prior  in  time  was  the  last  in  reference  to  the 
particular  property  in  question;  and  that  to  allow  the  revocation  of 
one  will  by  another  not  existing,  would  virtually  repeal  the  statute  of 
frauds,  and  also  destroy  the  testamentary  power,  by  rendering  every 
devise,  however  formal  and  solemn,  wholly  insecure,  and  liable  to  be- 
set aside  by  loose  testimony. (3) 

13.  It  has  been  held  in  Pennsylvania,  that  the  mere  fact  of  making  a 
second  will  is  not  a  revocation  of  the  first,  the  contents  being  unknown. 


(1)  Brant  d.  Willson,  8  Cow.  56. 

(2)  Hurigei'fbrd  j;.  Nosworthy,  Hardr.  3H; 
Hichins  v.  Bassett,  3  Mod.  203 ;  Salk.  592 ; 
Hungerford  v.  Nosworthy,  Show.  Pari.  146. 


(3)  G-oodright  a.  Harwood,  3  Wile.  497; 
2  Bl.  R.  937  ;  Oowp.  87 ;  7  Bro.  Pari.  489. 


(a)  A  court  of  equity  may  set  up  a  lost  will.    Gaines  y.  Chew,  2-  How.  619. 
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and  it  not  appearing  to  be  in  esse  at  the  death  of  the  testator,  but  rather 
the  contrary,  and  that  he  had  cancelled  or  destroyed  it.(l) 

14.  A  power,  given  by  a  will  and  codicil  to  sell  to  certain  persons  at 
a  fixed  price,  is  revoked  by  a  subsequent  devise  of  the  land  to  trustees, 
to  be  sold  for  payment  of  debts,  and  subject  thereto  upon  the  trusts  of 
the  will.(2)  J  ,  F 

15.  Where  there  are  two  inconsistent  wills  of  the  same  date,  unless 
reconciled  by  some  act  of  the  testator,  both  are  void,  so  far  as  they 
disagree.(3) 

15  a.  A  testator  died  on  the  25th  of  August,  leaving  two  wills,  of  the 
23d  and  24th  of  that  month,  of  a  totally  different  tenor.  The  will  of 
the  24th  had  no  words  of  attestation,  the  subscribing  witnesses  having 
merely  signed  their  names.  Held,  first,  that  the  evidence  rebutted  the 
presumptions,  arising  against  the  latter,  from  the  improbability  of  the 
two  wills  on  two  successive  days,  and  other  circumstances.  Secondly, 
that  the  subscription  of  the  witnesses,  without  any  words  of  attestation, 
was  a  sufficient  compliance  with  St.  1  Vict.  c.  26,  sec.  9.(4) 

16.  Where  legacies  are  charged  upon  lands  by  a  will,  only  upon  fail- 
ure of  the  personal  estate,  as  a  subsidiary  fund  ;  such  legacies,  and  con- 
sequently the  charge  itself,  may  be  revoked  by  an  unattested  will  or 
codicil.  Whatever  takes  away  the  thing  secured  must  necessarily  free 
the  security.  It  seems,  however,  that  if  the  legacies  are  primarily 
charged  upon  the  land,  a  formally  executed  will  is  necessary  to  revoke, 
as  originally  to  charge  them.  In  such  case,  the  money  to  be  raised  is 
considered  in  equity  as  part  of  the  land,  and  can  only  be  raised  by  sale 
or  disposition  of  the  land.  It  is  like  a  devise  of  the  profits  of  land,  which 
is  a  devise  of  the  land  itself  (5)(a) 

17.  Devise  of  an  annuity,  payable  from  the  testator's  freehold  and 
personal  estate.  By  an  unattested  codicil  he  revoked  the  annuity. 
Held,  it  remained  a  charge  upon  the  freehold. (6) 

18.  Devise  of  lands  to  be  sold,  and  the  produce  applied  in  the  same 
manner  as  the  residue  of  the  personal  estate.  An  unattested  codicil, 
revoking  the  bequest  of  the  residue,  does  not  revoke  the  devise. (7) 

19.  In  regard  to  revocation,  there  is  no  distinction  between  a  sub- 
sequent will  and  a  codicil.{b)     But  a  codicil  is  no  revocation,  unless  the 


(1)  Lawson  v.  Morrison,  2  Dall.  290. 

(2)  Bridger  v.  Rice,  1  Jao.  &  W.  74  See 
DuBeld  D.'Duffield,  3  Bligh,  262  ;  Duffield  v. 
Elwes,  2  Sim.  &  Stu.  544 ;  Doe  v.  Hioka,  8 
BiDg.  475  ;  Duffield  v.  Elwes.  3  B.  &  C.  705. 

(3)  Phipps  V.  Angleaea,  7  Bro.  Pari.  443. 


(4)  Bryan  v.  White,  5  Eng.  Law  &  Eq.  579. 

(5)  Hyde    o.  Hyde,  1  Abr.  Eq.  409 ;  Bru- 
denell.'i).  Boughton,  2  Atk.  268. 

(6)  Mortimer  v.  West,  2  Sim.  274. 

(7)  Gallini  v.  Noble,  3  Mer.  691. 


(a)  Where  a  legacy,  charged  on  real  and  personal  estate,  is  revoked  by  an  unattested 
will,  and  the  revocation  is  therefore  invalid  as  to  the  real  estate,  the  legatee  will  take  iti  the 
proportion  of  the  value  of  the  land  to  that  of  the  personal  property.  Stocker  v.  Harlim,  3 
Beav.  479. 

(b)  A  testator  devised  his  real  estate  to  A  and  B  in  fee,  on  certain  irusts,  and  by  a  codicil 
appointed  C  "to  be  a  trustee  and  executor  of  his  will  in  the  place  of  A,  whom  he  did  not 
wish  to  act  as  executor."  Held,  the  codicil  acted  as  a  revocation  of  the  devise  made  to  A 
by  the  will.     Hough's  Estate,  6  Eng.  Law  and  Eq.  61. 

A  left  a  will  and  four  codicils.  The  first  codicil  substituted  legacies  of  stock  for  money 
legacies;  the  second  revoked  the  appointment  of  an  executor  and  trustee,  and  named  another 
person  as  executor  and  trustee  in  his  place;  the  third  gave  legacies  to  the  executors  and 
trustees  appointed  by  the  will  and  second  codicil ;  the  fourth  directed  the  sale,  by  tlie  ex- 
ecutors and  trustees  named  in  the  will,  of  an  estate  devised  by  the  will,  and  the  investment 
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intent  distinctly  appears.     It  is  said,  that  to  revoke  a  clear  devise  the 
intention  to  revoke  must  be  as  clear  as  the  devise.(l) 

20.  A  second  mode  of  revocation,  is  by  writing,  signed  in  presence 
of  three  witnesses,  and  expressing  an  intention  to  revoke.  Such 
writing  is  not  required,  like  a  subsequent  will,  to  be  attested  by  the 
witnesses  in  presence  of  the  testator.  But,  as  has  been  seen,  (sec.  5,) 
where  an  instrument,  in  the  form  of  a  will,  and  containing  also  a  clause 
of  revocation,  is  invalid  as  a  will  for  want  of  attestation,  it  cannot  oper- 
ate as  a  revocation,  because  it  is  obviously  the  intention  of  the  testator 
to  revoke  the  former  will  in  no  other  way,  than  by  substituting  another 
perfect  will  in  its  place.  More  especial!}'-  is  this  the  case,  where  both 
wills  make  substantially  the  same  dispositions;  as,  where  the  second 
appoints  new  trustees,  but  declares  the  same  trusts.(2) 

21.  In  Pennsylvania,  it  is  held  that  the  same  formalities  are  required 
for  the  revocation  as  for  the  making  of  a  devise.(3) 

22.  In  Connecticut,  it  has  been  held  that  a  revocation  need  only  be 
in  writing,  and  may  be  proved  like  other  instruments.  Thus,  an  in- 
dorsement upon  the  will  as  follows:  "  this  will  is  invalid,  March  19, 
1813,  as  A  has  agreed  that  my  wife  shall  claim  no  right  of  dower,"  is 
a  good  revocation.  By  statute,  revocation  must  be  by  will  or  codicil, 
signed  in  presence  of  the  witnesses,  and  attested  in  presence  of  the  tes- 
tator. In  Vermont,  by  will  or  codicil.  In  Ohio,  Michigan,  Kentucky, 
Arkansas,  Mississippi,  Pennsylvania  and  Massachusetts,  by  will,  &c., 
or  other  instrument,  duly  attested.  In  North  Carolina,  the  same,  and 
also  by  a  will,  &c.,  found  as  above  stated.  In  Virginia,  a  will  once  re- 
voked can  be  revived  only  by  re-execution. (4)     (Ch.  91,  sec.  13.) 

23.  But,  in  Kentucky,  an  indorsement  upon  a  will  as  follows  :  "this 
will  is  intended  to  be  altered,  and  will  be — time  is  given,"  is  no  revoca- 
tion, as  it  merely  expresses  the  intention  to  alter  the  will  at  a  future 
day.(5) 

24.  In  North  Carolina,  independently  of  later  statutory  provisions, 
it  has  been  suggested,  that  a  parol  revocation  is  invalid. (6) 

25.  It  has  been  seen,  that  in  the  case  of  a  will,  an  acknowleilgment 
by  the  testator  of  his  signature,  in  presence  of  the  witnesses,  is  equiv- 
alent to  ain  actual  signing.  Bat  it  seems  to  be  otherwise  in  England, 
with  a  mere  instrument  of  revocation  ;.  the  words  of  the  statute,  "  by 
a  will  or  codicil,  &c.,  or  by  a  writing  signed  before  three  witnesses," 
being  construed  as  applying  the  four  last  words  exclusively  to  a  writing, 
not  to  a  will,  &c.  Thus,  a  statement  indorsed  upon  the  will,  and  signed 
by  three  witnesses  in  presence  of  the  testator,  setting  forth  that  he  had 


(1)  ariffltha  v.  Grieve,  1  Jao.  &  W.  31 ;  8 
Bing.  475.  See  Brown  v.  Lawrence,  3  Cu8h. 
390. 

(2)  Bgglestone  v.  Speake,  1  Show.  89;  3 
Mod.  258 ;  Onions  ^J.  Tyrer,  1  P.  Wms.  343  ; 
2  Yern.  741. 

(3)  Lawson  v.  Morrison,  2  Dall.  289  ;  Bou- 
dinott).  Bradford,  2  Teates,  170. 


(4)  Witter  J).  Mott,  2  Conn,  67;  Con.  St. 
336;  1  Verm.  L.  336;  Oliio  St.  243;  Mich. 
Rev.  St.  271 ;  2  Ey.  L.  1539 ;  Missi.  Rev.  C. 
32;  Mass.  Rev.  St.  417;  Park  &  J.  468; 
Swan,  998  ;  Virg.  Code,  516. 

(5)  Ray  v.  Walton,  2  Marsii.  71. 

(6)  Giles  «.  Giles,  Cam.  &  Nor.  174. 


of  the  proceeds,  upon  certain  trusts,  and  ratified  and  confirmed  the  will,  in  every  respect, 
except  as  revoked  and  altered  by  the  first  codicil :  Held,  that  the  will  and  the  first  and 
fourth  codicils  only  were  entitled  to  probate.     Dendy,  &c.,  6  Bng.  L.  and  Bq.  584. 
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published  and  declared  in  their  presence  that  certain  devises  should 
be  void  ;  but  not  signed  by  the  testator — is  not  a  valid  revocation.(l) 

26.  A  third  mode  of  revocation,  is  by  cancellmg, {a)  which,  means  de- 
stroying, defacing  or  obliterating  the  will.  But  the  effect  of  this  act 
depends  upon  the  intent  with  which  it  is  done.  An  actual  obliteration 
of  the  will,  if  accidental,  and  not  designed,  is  no  revocation.  Thus,  if 
a  testator  should  throw  ink  upon  the  paper  instead  of  sand,  so  as  entire- 
ly to  deface  it ;  or,  having  two  wills,  should  direct  a  third  person  to 
cancel  one,  and  he  should  cancel  the  other ;  or,  having  duplicate  instru- 
ments, shouldunintentionally  burn  one  of  them;  these  acts  would  be  no  re- 
vocation. So,  a  man  who  is  incompetent  to  make,  is  equally  incompe- 
tent to  revoke  a  will ;  and  his  destruction  of  such  will,  when  so  incom- 
petent, is  not  a  revocation.  So,  a  will  destroyed  by  the  heir,  was  ad- 
mitted to  probate,  on  proof  of  its  contents,  by  one  witness,  and  the 
production  of  a  rough  draught,  the  proof  of  the  execution  being  full. 
So,  the  deceased  duly  executed  his  will  in  1846  ;  in  1850,  circum- 
stances occurred  which  rendered  this  will  inoperative,  except  as  to  a 
legacy  of  £100 ;  and  in  December  he  drew  a'  pen  across  the  will,  and  ■ 
wjote  at  the  top  of  each  sheet,  ''  cancelled  ;"  and  also,  at  the  end  of  the 
will,  he  wrote,  "  cancelled  by  me,  this  first  day  of  December,  1850." 
Probate  was  allowed.  So,  where  a  testator  ordered  his  son  to  throw 
his  will  into  the  fire,  and  the  son,  to  deceive  his  father,  threw  in  an- 
other paper  and  kept  the  will ;  held  not  to  amount  to  a  revocation.. 
So,  where  the  several  sheets  of  a  will  were  sealed,  and  the  testator, 
having  made  and  signed  a  new  one,  tore  off  the  seals  from  the  first  eight 
sheets,  and,  on  being  told  by  the  scrivener  that  the  new  will  had  not 
been  legally  perfected,  expressed  regret,  desisted  from  the  act  of  tearing, 
and  left  the  seal  upon  the  last  sheet,  and  died  before  completing  the 
new  will ;  this  was  held  to  be  no  revocation,  because  no  seal  was  prob- 
ably necessary,  certainly  not  more  than  one ;  and  the  intention  to  re- 
voke was  wanting;  that  is,  the  testator  meant  to  revoke  the  first  will,, 
only  by  substituting  the  second  ;  to  which  purpose  the  cancellation  was 
merely  incidental,  indicating  his  belief  that  he  bad  made  a  new  will.(2) 
(See  sec.  S2.)(b) 


(1)  Ellis  V.  Smith,  1  Tes.  12j  Hilton  v.  King, 
3  Lev.  86. 

(2)  Burtenshaw  v.  Gilbert,  Cowp.  52  ;  4 
Cow.  483;  Burns  v.  Burns,  4  S.  &  R.  567  ; 
Johnson  v.  Brailsford,  2  Nott  &  M'O.  212  ; 
Jackson  v.  Hollo  way,  1  John.  399;  Legare 
V.  Ashe,  1  Bay,  464;  Hyde  v.  Hyde,  1  Abr. 


Bq.  409 ;  Onions  v.  Tyrer,  Pree.  Cha.  459  ; 
1  P.  Wms.  344,  n.  1 ;  Pary,  ic,  9  Eng.  I^.  & 
Equ.  600;  Hise  v.  Finoher,  10  Ired.  139; 
Short  D.  Smith,  4  E.  419  ;  Brown,  1  B.  Monr. 
57  ;  Locke  v.  James,  11  Mees.  &  W.  901 ; 
Smith  V.  Wait,  4  Barb.  28. 


(a)  In  South  Carolina,  the  word  used  in  the  statute  of  wills  is  destroying,  but  the  mean" 
ing  is  the  same  as  that  of  the  expression,  "  burning,  cancelling  and  tearing,"  in  the  English 
act.  Johnson  v.  Brailsford,  2  Nott  &  MeC.  272.  In  Arkansas,  if  the  cancelling  is  done  by 
a  third  person,  for  the  testator,  it  must  b6  proved  by  two  witnesses.  Ark.  Rev.  St.  764.  In 
Ohio,  cancellation  of  a  will  does  not  revive  a  former  one.     Sts.  1852,  262. 

(6)  Where  a  testator  cancels  a  former  will  upon  the  presumption  that  a  later  one  is  duly 
executed,  when  it  is  not,  the  former  shall  be  set  up  against  the  heir  in  a  court  of  equity, 
and  the  devisee  relieved,  upon  the  ground  of  accident;  or,  perhaps,  more  properly,  of  mis- 
take, or  a  conditional  presumptive  revocation,  where  the  condition  has  failed.  1  Story  on 
Equ.  (3d  ed.)  115.  In  order  to  set  up  an  unrevoked,  but  lost  or  destroyed  will,  evidence  of 
its  whole  contents  must  be  very  clear  and  satisfactory.  Davis  v.  Sigourney,  8  Met.  487. 
Durfee  v.  Durfee,  490,  n. 
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27.  The  statute  requires  that  cancellation  of  a  will,  in  order  to  re- 
voke, be  done  by  the  testator  himself,  or  in  his  presence,  and  by  his 
express  direction.  Hence,  where  a  brother  of  the  lieir  snatched  the 
will  from  the  executor,  and  tore  it  into  small  fragments,  most  of  which 
were  collected  and  re-united,  including  the  devise  in  question  ;  the 
will  was  established  in  Chancery. (1) 

28.  On  the  other  hand,  where  there  is  an  intention  to  revoke,  slight 
acts  of  cancellation  are  sufficient.  Eievocation  is  an  act  of  the  mind, 
which  must  be  demonstrated  by  some  outward,  visible  sign  or  symbol ; 
but  the  latter  need  be  but  very  trifling,  to  produce  the  effect.  The 
statute  mentions  burning  and  tearing  as  two  modes  of  revocation  ;  and 
both  these  acts,  done  only  in  a  slight  degree,  will  effect  the  object.(2) 

29.  A,  the  testator,  somewhat  ripped  his  will,  and  nearly  tore  a  small 
piece  from  it,  and  then  threw  it  on  the  fire.  It  fell  off,  and  B,  being  in 
the  room,  took  it  up  and  put  it  in  her  pocket ;  but  for  which  it  would 
have  been  burnt.  A,  suspecting  the  truth,  afterwards  expressed  his 
intention  to  destroy  the  will,  and  bade  B  to  do  it.  B  gave  him  to  un- 
derstand that  it  was  destroyed,  and  A  so  declared..  He  afterwards 
wrote  to  C  to  come  to  him,  intimating  his  desire  to  make  another  will,; 
but  died  without  doing  it.  Held,  the  burning  and  tearing  were  a  suf- 
ficient revocation.(3) 

.  30.  A  testator,  having  quarrelled  with  one  of  the  devisees,  began  to 
tear  the  will  in  a  passion,  intending  to  destroy  it,  but,  having  torn  it 
into  four  pieces,  was  stopped  by  the  interposition  of  the  devisee  and  of 
a  third  person.  He  then  became  calm,  put  by  the  fragments,  and  ex- 
pressed his  satisfaction  that  no  material  part  was  injured,  and  that  it 
was  no  worse.  The  jury  found  that  he  had  not  done  all  he  intended 
towards  destroying  the  will.  Held,  this  was  a  proper  question  foi;  the 
jury,  and  the  verdict  must  stand. (4) 

31.  The  obliteration  of  a  part  of  a  will,  like  any  other  partial  revo- 
cation, revokes  it  only.^ro  tanto.  ■  Hence  no  republication  is  necessary, 
to  render  valid  the  part  not  obliterated.  A  partial  obliteration  cannot 
be  taken  to  have  been, done  animo  revocandi,  or  with  the  intent  to  re- 
publish the  will,  even  though  the  testator  procures  it  to  be  written 
anew,  but  dies  before  the  new  writing  is  brought  to  him. (5) 

32.  So  a  devise  to  trustees  is  not  revoked  by  altering,  obliterating, 
and  interlining  different  parts  of  the  will.  Upon  the  same  principle, 
where  there  are  two  trustees,  the  erasure  of  the  name  of  one  is  no  revo- 
cation as  to  the  other.  If  they  were  to  take  as  joint  tenants,  the  remain- 
ing trustee  takes  the  whole,  not  by  a  new  gift,  which  would  require  re- 
publication, but  simply  hy  the  revocation  itself.  If  as  tenants  in  common, 
then  he  takes  only  one-half  the  estates.  So  where  there  are  two  trus- 
tees, the  erasure  of  one,  and  substitution  of  a  third,  are  no  revocation 
as  to  the  trusts  of  the  will,  or  as  to  the  other- original  trustee,  it  being 
the  evident  intent,  not  to  admit  the  heir,  but  only  to  change  the  trus- 
tee, and  to  revoke  the  will,  if  at  all,  not  by  cancelling,  but  by  substitu- 
ting another  devise,  which  does  not  take  eff'ect.(6)     (See  s.  26.) 


(1)  Haines  u.  Haines,  2  Vern,  441. 

(2)  Gains  v.  Gains,  2  Marsh.  190;  4  S.  & 
E.  561 ;  2  Nott  &  M'O.  212. 

(3)  Bibb  V.  TliomaSj  2  Bl.  R.  1043. 

(4)  Doe  V.  Perkes,  3  Barn.  &  Al.  489. 


(5)  Burkitt  v.  Burkitt,  2   Vern.  498 ;  4  B. 
419. 

(6)  Sutton  V.  Sutton,  Cowp.  812 ;  Short  v. 
Smith,  4  B.  419.     (See  Dyer,  310  b.*) 


*  In  this  case,  the  testator  was  murdered  by  the  devisee 
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32  a.  The  deceased  duly  executed  her  will,  using  the  name  "Higgins" 
in  the  body  of  the  will  and  in  the  signature.  Subsequently  the  writer 
of  the  will,  by  her  directions,  erased  the  name  "Higgins,"  and  substi- 
tuted that  of  "  Eedding,"  and  the  deceased  re-signed  the  will,  using  the 
name  "  Redding ;"  but  there  was  no  re-execution.  Held,  in  the  absence 
of  intention  to  revoke,  the  will  was  entitled  to  probate,  as  originally 
executed. (1) 

32  b.  Where  the  signature  of  the  testator,  and  the  subscription  of  the 
witnesses,  are  made  in  the  margin  of  the  will,  near  the  alterations,  the 
court  will  decree  probate  of  the  will,  with  the  alterations,  without  re- 
quiring any  affidavit  as  to  the  time  when  the  alterations  were  made.(2) 

33.  A  testator  made  a  will,  to  which  he  afterwards  annexed  a  codicil. 
He  then  made  a  new  will,  and  annexed  to  it  a  postscript,  by  which  he 
"  revoked  all  former  wills,"  and  signed  the  postscript.  The  second  will 
was  afterwards  cancelled,  by  cutting  his  name  from  the  body  of  it,  but 
leaving  the  postscript,  with  his  name  annexed.  This  paper,  and  also  the 
first  will,  were  carefully  preserved  by  him,  and  both  found  after  his 
death.  Held,  the  postscript  was  in  itself  a  revocation  of  the  first  will, 
and  was  not  necessarily  cancelled  by  cancelling  the  second  will,  so  as  to 
revive  the  first.(3)(a) 

34.  Proof  that  a  testator,  having  made  a  will,  took  papers  from  his 
desk  where  his  valuable  papers  were  kept,  and  burnt  them,  is  not  admis- 
sible as  evidence  of  revocation,  even  though  the  will  is  not  to  be  found 
at  his  death.(4) 

35.  If  the  testator  tear  off  the  seals,  interline,  &c.,  animo  revocaiidi, 
though  afterwards  intending  to  make  another  will,  which  intent  he 
never  executes;  the  will  is  still  revoked.(5) 

36.  Where  erasures  and  interlineations  are  made,  for  the  purpose  of 
including  lands  acquired  since  the  making  of  the  will,  and  a  memoran- 
dum to  the  same  effect  is  indorsed  upon  the  will,  but  not  duly  attested, 
the  after-acquired  lands  do  not  pass,  but  the  will  is  not  revoked. (6) 

36  a.  An  alteration  or  interlineation  in  a  will  is  presumed  to  be  made 
after  its  execution  ;  and  the  party  claiming  under  the  will  is  bound  to 
rebut  this  presumption. (7) 

36  b.  For  this  purpose,  evidence  is  admissible  of  the  testator's  decla- 
rations, prior  to  the  will,  that  he  intended  to  provide  for  the  party  in 
whose  favor  the  alteration  is  raade,(8) 

36  c.  In  a  will  were  erasures  and  interlineations  in  the  handwriting 
of  the  testator.  Held,  in  the  absence  of  evidence,  they  must  be  con- 
sidered as  made  after  execution  of  the  will,  and  void  as  to  the  real 
estate.(9) 

37.  A  will  was  written  upon  three  sides  of  a  sheet  of  paper,  duly  at- 
tested, and  concluJed  by  saying  that  the  testator  had  signed  the  two 


(1)  Redding,  &c.,  1  Bng.  Law  and  Eq.  624. 

(2)  Wingrove,&o,,  lEng.LawandEq.  625. 

(3)  Bates  v.  Holman,  3  Hen.  &  M.  502. 

(4)  Jackson  v.  Belts,  9  Cow.  208. 

(5)  Johnson  v.  Brailaford,  2  Nott  &  M'O. 
272. 


(6)  Jackson  v.  Holloway,  1  John.  394. 

(7)  Shallcross  y.  Palmer,  6  Eng.  L.  &  Equ 
155. 

(8)  lb.         / 

(9)  Simmons  y.  Rudall,  2  Eng.  L,  &  Equ. 
97. 


(a)  A  will  haying  been  made  in  1828,  upon  the  same-paper,  in  1833,  the  testator  wrote  a 
codicil.  Upon  the  margin  of  the  will  was  written  the  word  "  obsolete."  Held,  no  revoca- 
tion.   Lewis  V.  Lewis,  2  Watts  &  S.  465. 
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first  sides,  and  signed  and  sealed  the  last.  The  latter  part  of  the  state- 
ment was  true,  but  not  the  former. ,  He  afterwards  altered  the  will, 
made  a  fair  copy  of  it,  and  added  one  interlineation ;  but  the  copy  was 
not  executed.  The  will  and  copy  were  found  locked  in  a  drawer 
at  his  house.  Held,  the  will  was  valid,  and  there  was  no  revocation 
of  it,  the  facts  merely  showing  an  unexecuted  intention  to  make  a  new 
will.(l) 

38.  Where  it  is  proved  that  a  second  will  has  been  made,  the  non- 
production  of  it  is  only  ^nma  fade  evidence  that  it  was  cancelled,  and 
the  contrary  may  be  shown  by  parol  evidence ;  so  as  to  render  it 
effectual  as  a  revocation  of  the  former  will.  Such  evidence  is  not  ad- 
missible, where  the  will  was  designedly  destroyed. (2) 

39.  Duplicate  copies  of  a  will  constitute  in  law  but  one  will.  Hence, 
if  the  testator,  having  possession  of  only  one  copy,  cancel  it,  this  revokes 
the  whole.(3) 

40.  It  has  been  stated  in  the  former  volume,  (pp.  310-18,)  that  the 
provisions  of  the  statute  of  frauds  as  to  trusts  do  not  preclude  the  setting 
up  of  implied  trusts,  as  before  the  statute.  Upon  a  principle  somewhat 
similar,  the  modes  of  revoking  a  devise,  prescribed  by  the  statute, 
merely  exclude  other  forms  of  express  revocation,  and  certain  implied 
revocations  are  still  allowed,  which  remain  to  be  noticed. (a) 

41.  Marriage  of  the  testator,  and  the  birth  of  a  child,  revoke  a 
devise. 

42.  And  the  principle  has  been  applied  where,  at  the  making  of  the 
will,  the  testator  had  a  wife,  who  afterwards  died  without  having  chil- 
dren, and  he  married  a  second  time,  and  had  children.  So  also,  where 
the  testator,  having  married  and  had  a  child  after  making  his  will, 
niade  a  new  one,  devising  his  real  and  personal  property  to  the  wife  in 
trust  for  the  child,  but  not  &\x\y  attested  ;  it  was  held,  that  though  the 
second  willcould  not  revoke  the  first  as  to  the  real  estate,  the  marriage, 
&c.,  constituted  an  implied  revocation.  So  where,  upon  his  wife's  be- 
coming pregnant,  a  testator  expressed  his  intention  to  make  a  new  will, 
and  directed  his  attorney  to  write  it,  but  died  before  it  was  prepared  ; 
held,  upon  the  death  of  a  posthumous  child, (&)  the  will  was  revoked. (4) 

43.  The  two  last  cases  show,  that  an  implied  revocation  is  not  nega- 
tived by  an  ineffectual  attempt  to  make  an  express  revocation.  In  this 
respect,  a  distinction  is  to  be  observed  between  the  mode  of  revocation 
now  under  consideration,  and  those  heretofore  considered,  by  a  writing 
ineffectually  designed  for  a  new  will,  (sec.  5  &  seq.,)  and  by  cancelling, 
accompanied  with  the  preparation  of  another  will,  which  fails  to  take 
efi"ect.     (Sees.  26-32.) 

(1)  Winsor  v.  Pratt,  5  Moo.  484.  (4)    Christopher  '■;;.   Christopher,   4   Burr. 

(2)  Legare  v.  Ashe,  1  Bay,  464.  (See  2182 ;  Spragge  v.  Stone,  Doug.  35 ;  Amb. 
Smith  V.  Carter,  3  Rand.  167  ;  6  Wend.  173.)    721 ;  Doe  v.  Lancashire,  5  T.  R.  49. 

(3)  2  Vern.  742  ;   1  P.  Wms.  346.  I 


(a)  By  a  late  English  statute,  (1  Viot.  oh.  26,  sees.  19,  20,  23,)  no  revocation  shall  be 
allowed  upon  the  presumption  of  intention  arising  from  change  of  circumstances;  and  no 
act,  done  after  the  making,  of  the  will,  except  a  revocation,  shall  prevent  its  operation  upon 
such  property  as  the  testator  has  at  his  death ;  and  the  will  shall  be  construed  to  speak  at 
the  time  of  his  death.    Farrar  v.  Winterton,  5  Beav.  1. 

(i)  In  this  and  other  cases,  such  child  was  held  to  stand  in  the  same  situation  with  other 
children,  aa  by  the  civil  law. 
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44.  Lord  Mansfield  remarked,  that  there  had  been  no  case  allowing 
such  revocation,  unless  the  whole  estate  was  disposed  of.  And  the 
principle  does  not  apply,  where  ihe  will  provides  for  the  wife  and 
children,  though  not  as  such;  as  where,  after  legacies  to  other  persons, 
the  testator  devised  lands  to  A  and  her  heirs,  and  afterwards  married 
A,  and  died  leaving  her  enceinte.  So  where  the  wife  and  children  are 
provided  for  by  settlement,  and  there  are  children  by  a  prior  marriage, 
the  rule  does  not  apply.  But  a  provision  for  the  wife  alone,  not  for 
the  children,  is  insufficient.  So  the  descent  upon  the  children  of  after- 
purchased  land,  it  seems,  will  not  prevent  a  revocation  ;  certainly  not, 
if  they  take  a  mere  legal,  without  any  beneficial,  interest.(l) 

45.  Devise  to  a  trustee,  in  trust,  to  pay  an  annuity  to  A,  and  to  sup- 
port and  raise  a  sum  of  money  for  any  children  which  the  testator 
might  have  by  A.  At  the  rafiking  of  the  will,  he  had  one  such  child, 
and  afterwards  married  A,  and  had  three  others.  Held,  the  will  was 
not  revoked. (2) 

45  a.  The  testator,  having  children  by  a  former  marriage,  in  con- 
templation of  a  second  marriage,  conveyed  his  real  estate  in  trust  for 
his  children,  or  for  such  uses  as  he  should  by  will  direct,  and  his  in- ' 
tended  wife  released  all^laim  of  dower.  On  the  same  day,  the  intended 
wife  conveyed  her  property  in  trust  for  her  heirs,  and  the  testator  re- 
leased all  his  claim,  as  future  husband,  thereto.  Thcday  following,  , 
the  testator  made  his  will,  and  two  days  thereafter  the  parties  married. 
Held,  the  marriage  did  not  revoke  the  will. (3) 

46.  With  regard  to  the  precise  ground  upon  which  this  doctrine  of 
implied  revocation  rests,  some  authorities  place  it  upon  the  foundation 
of  an  implied  condition  originally  existing  in  the  will  itself;  and  others, 
upon  a  presumed  change  of  intention  arising  from  the  subsequent 
change  of  circutn9tances.(a)  The  question  is  of  little  practical  conse- 
quence, except  as  having  some  bearing  upon  the  admissibility  of  parol 
evidence  to  rebut  the  presumption.  Mr.  Cruise  says,(4)  "these  facts 
only  aftbrd  a  presumption  that  the  testator  had  changed  his  intention  ; 
so  that  where  this  presumption  is  rebutted  by  other  circumstances,  the 
rule  will  not  hold."  Lord  Mansfield  says,(5)  "  as  marriage,  &c.,  only 
amount  to  an  implied  revocation,  they  may  be  rebutted  even  by  parol 
evidence."  On  the  other  hand.  Judge  Buller  says,  "'the  changes  in  the 
testator's  family  raise  a  presumption  of  revocation,  to  answer  which  the 
court  receive  parol  evidence."(6)  Lord  Kenyon  took  the  ground  of  a 
tacit  condition  annexed  to  the  will.(7)  This  construction  he  considered 
as  sustained  by  the  fact,  that  the  birth  of  a  posthumous  child  satisfies  the 
requisition  of  the  law.  And,  in  connection  with  the  same  principle, 
he  h$ld,  that  although  the  statute  of  frauds  did  not  exclude  ciVcMmston- 
ces,  not  liable  to  prevarication,  yet  it  did  exclude  mere  declarations  of 
the  testator  himself.    In  another  case,  the  court  seems  to  recognize  both 


(1)  Brady  v.  Cubitt,  Doug.  31 ;  Brown  v. 
Thompson,  1  Abr.  Eq.  412  ;  Uchester,  1  Tes. 
348  ;  Marston  v.  Roe,  8  Ad.  &  Ell.  14. 

(2)  Kenebel  v.  Scrafton,  2  B.  530. 

(3)  Wheeler  v.  Wheeler,  1  R.  I.  364. 


(4)  6  Cruise,  82-3. 

(5)  Brady  v.  Cubitt,  Doug.  31. 

(6)  Goodtitle  v.  Otway,  2  H.  Bl.  516. 

(7)  Doe  V.  Lancashire,  5  T.  R.  49 ;  aoo. 
Ark.  Rev.  St.  164. 


(a)  In  North  Carolina,  the  marriage  of  a  man  or  woman  revokes  a,  will,     But  not  upon 
the  presumption  of  a  change  of  intention.     St.  1844-5,  128. 
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the  above  principles  as  proper  grounds  for  the  rule.  But,  in  a  late 
case,  it  is  placed  distinctly  upon  the  ground  of  an  implied  condition, 
which  precludes  all  evidence  of  subsequent  intention,  unless  the  will  be 
republished.(l)(a) 

47.  It  seeras,  neither  marriage  nor  birth  of  children  alone  will  revoke 
a  will.  Thus,  the  case  of  Kennebel-  v.  Scrafton,  (sec.  45,)  was  decided  in 
part  upon  the  ground,  that  the  testator  had  one  child  at  the  making  of 
the  will,  though  he  married  and  had  others  afterwards.  So  where  the 
testator,  having  a  son  and  two  daughters  by  a  deceased  wife,  devised 
all  his  estate  in  trust  for  them,  and  afterwards  married  again,  and  had 
other  children  ;  held,  there  was  no  revocation,  for  this  would  give  the 
whole  estate  to  the  eldest  son,  while  the  will  admitted  the  other  child- 
ren to  a  share.(2)(6) 

48.  A  person  made  his  will,  after  marriage,  devising  lands  to  his 
niece,  and  died  leaving  his  wife  enceinte^  which  was  unknown  to  him. 
Held,  the  birth  of  the  child  did  not  revoke  the  will.(3) 

49.  Where  a  will  devises  to  lawful  children  and  also  an  illegitimate 
child,  it  is  not  revoked  by  a  second  marriage,  and  the  birth  of  issue,  ' 
if  the  second  wife  has  aliunde  other  lands  settled  on  her  and  her -issue, 
and  if  the  testator  had  full  knowledge  that  sudi  will  existed.(4) 

50.  The  presumption  of  revocation  arising  from  marriage,  &c.,  may 
be  rebutted  by  a  subsequent  codicil,  expresslj'  referring  to  the  will. (5) 

51.  In  this  country,  the  above  principles  have  been  subjected  to 
various  modifications  in  the  different  States.  In  Maine,  Vermont, 
New  IIampshire,(c)  Massachusetts,  New  Jersej^,(c)  Pennsylvania,  Dela- 
ware, Ohio,  Kentucky,  Mississippi,  Michigan, (c),  Arkansas,  Virginia, 
North  Carolina  and  Alabama,  a  posthumous  child,  'and  in  all  those 
States  except  Alabama,  children  born  after  the  making  of  the  will,  in 
the  parent's  lifetime,  inherit  as  if  he  had  died  intestate,  unless  provided 
for  by  the  will,((i)  or  otherwise,(e)  or  particularly  noticed  in  the  will, 
(except  in  Pennsylvania,)  or  unless  an  intent  appears  to  the  contrary. 
In  Maine,  New  Hampshire,  Massachu setts, (/)  Arkansas  and  Vermont, 


(1)  Kenebel  v.  Soraflon,  2  E.  530  ;  Marston 
V.  Roe,  8  Ad.  &  Ell.  14. 

(2)  2  E.  530 ;  Wilkinson  v.  Adam,  1  Vea. 
&  B.  465  ;  Slieath  v.  Tork,  1  Ves.  &  B.  390 ; 
Terby  v.  Yerby,  3  Gall.  289. 


(3)  White  V.  Barford,  4  M.  &  S.  10.     See 
1  Piiil.  447. 

(4)  Johnson  v.  Wells,  2  Hpgg.  561. 

(5)  Gibbena  v.  Cross,  2  Add.  455. 


(a)  Revocation  of  a  will  by  marriage,  under  the  Statute  of  Rhode  Island,  is  presumptive 
only,  not  absolute;  and  evidence  of  the  acts  of  the  testator,  and  ciroumstances  showing 
clearly  an  intention  that  the  'will  shall  stand,  ought  to  be  admitted.  "Wheeler  v.  Wheeler, 
1  Rhode  Island,  364. 

Evidence  of  parol  declarations  is  not  admissible,  to  rebut  the  presumption  of  revocation 
of  a  will  of  personal,  as  of  real  estate.     lb. 

(6)  A  testator  devised  an  estate  to  his  wife  for  life,  remainder  in  fee  to  hia  nephew,  with 
!»  proviso,  that  if  the  wife  should  at  bis  decease  be  pregnant,  the  devise  to  the  nephew 
was  to  cease,  and  such  child  take  the  remainder  in  fee.  At  the  time  of  making  his  will,  the 
testator  had  no  child,  and  was  expecting  to  die  ;  but  a  child  was  afterwards  born  in  his  life- 
time, and  he  made  a  codicil,  devising  after-acquired  property  to  such  child.  The  wife  was 
not  enceinte  at  the  death  of  the  testator.  Held,  the  child  had  no  estate  under  the  will,  and 
the  devise  to  the  nephew  took  eifeot.     Blakiston  v.  Haslewood,  2  Eng.  Law  and  Eq,  308. 

(c)  Lineal  descendant,  or  issue. 

(d)  In  Alabama,  Pennsylvania  and  Ohio. 

(e)  In  New  Hampshire,  New  Jersey,  Delaware,  Kentucky,  Michigan,  North  Carolina, 
and  Arkansas. 

(/)  In  Massachusetts,  if  a  child  has  no  legacy,  the  presumption  is,  that  he  was  uninten- 
tionally overlooked,  and,,  to  take  a  ease  out  of  the  statutes,  this  presumption  must  be  rebut- 
ted by  other  parts  of  the  will.     Tucker  v.  Boston,  18  Pick.  162. 
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the  sanae  relief  is  extended  to  all  children  and  their  issue  or  legal  repre- 
sentaUves,  unprovided  for  by  will,  and  unadvanced,  unless,  in  the  three 
first  States,  the  omission  in  the  will  appear  intentional.(a)  In  Connect- 
icut,, an  after-bora  child  revokes  the  whole  will.  So  in  Delaware  and 
Few  Jersey,  if  none  before,  and  not  mentioned,  though  posthumous. 
In  Georgia,  marriage,  or  a  child  unprovided  for,  revokes  pro  tanto.  In 
Ohio,  Indiana  and  Illinois,  birth  of  a  child  avoids  the  will.  In  South 
Carolina,  the  interference  with  the  will  applies  to  posthumous  children. 
In  Virginia,  Mississippi  and  Kentucky,  birth  of  a  child  after  the  will, 
if  the  testator  had  none  before,  revokes,  unless  the  child  die  sole  or  a 
minor.  In  Virginia,  marriage  revokes  in  all  cases,  except  the  exercise 
•of  a  power  of  appointment,  in  default  of  which  the  estate  would  not 
pass  to  the  testator^s  heirs.  .In  Ohio,  marriage  does  not  revoke.  In 
New  York  and  Arkansas,  if  the  will  disposes  of  the  whole  estate,  mar- 
riage, and  the_  birth  of  issue  before  or  after  the  testator's  death,  revoke, 
if  the  wife  or  issue  be  living  at  his  death  ;  unless  the  issue  are  provided 
for  by  will  or  settlement;  or,  in  New  York,  the  will  shows  an  intent  not 
to  make  any  provision.  In  Arkansas,  no  evidence  can  be  received 
against  such  revocation.  In  Ohio,  a  child  absent,  and  reported  to  be 
dead,  tnkes  like  one  afteriborn.(l) 

52.  The  will  of  a  woman  is  revoked  by  her  subsequent  marriage. 
Whether  it  revives  with  the  death  of  the  husband,  seems  to  be  some- 
what doubtful;  but  the  prevailing  modern  doctrine  is,  that  it  does  not. 
In  New  York,  the  language  of  the  Revised  Statutes  is  held  to  bear  the 
same  meaning.(2)(6) 

53.  Any  alteration  of  the  testator's  estate  in  the  lands  devised,  or  a 
part  of  them,  revokes  the  will,  wholly,  or^ro  tanto.{c)     If  the  testator 


(1)  4  Kent,  525-6;  Ind.  Rev.  L.  274; 
Walk.  342  ;  Illin.  L,  615  ;  Church  v.  Crocker, 
3  Mass,  21 ;  Tnmlinsoni;.  Tornliaaon,  1  Aslim. 
224;  Swan,  907-8;  Ark.  Rev.  St.  764-6; 
N.  H.  Rev.  St  311-12  ;  Tirg.  St.  1840,  48- 
9;  Ojde,  516;  Sli.'Iby  «.  Shelby.  1  B.  Mocir. 
269;   Raburn  v.  Shortridge,  2  Blaokf.  480; 


Conn.  St.  227;  Term.   Rev.  St.   257;  Ohio 
Sts.  1852,  262. 

(2)  Porse  v.  Hembling,  4  Rep.  61 ;  Brett  ». 
Rigden.  Plow.  343  a;  Hodsden  v.  Lloyd,  2 
Bro.  534;  Reeve's  Dom  Rel.  161;  2  N.  T. 
Rev.  St.  64.  So  in  Pennsylvania,  Park  &  X 
468;  and  see  Ark.  Rev.  St.  766. 


(a)  In  Massachusetts,  such  intention  may  be  proved  by  parol  evidence.  "Wilson  v.  Fos- 
ket,  6  Met.  400. 

(6)  Tlie  will  of  a  wife,  made  under  a  power,  is  not  revoked  by  the  husband's  death.  Mor- 
wan  V.  Thornp<on,  3  Hagg.  239. 

(c)  D.'vlse  to  the  testator's  wife  of  the  use  of  a  house.  The  testator  afterwards  made  a 
lea.SB  of  the  lionse,  whieh  lasted  beyond  his  life.  Held,  if  he  received  rent  in  advance  for  the 
period  beyond  his  death,  it  was  a  revocation  pro  tanto;  and  if  the  wife  failed  to  receive  the 
subsequent  rvnU,  she  had  no  claim  for  them  upon  the  estate.     Wiggin  v.  Swett,  6  Met.  194. 

A.  grint  in  fee,  reserving  rent,  with  a  clause  of  re-entry,  is  a  revocation  of  a  prior  devise. , 
Herrin.'ton  v.  Budd,  5  Denio,  321. 

D-vise  of  one  e.state  to  A,  charged  with  legacies,  and  of  another  to  B,  charged  with  other 
legacies.  The  testator  sold  the  former  estate,  and  part  of  the  price  was  paid  to  A,  who  after  the 
testator's  death  paid  or  tendered  all  the  legacies  charged  upon  him.  Held,  the  sale  revoked 
the  will  oiily  pro  tofei.     Marshall  v  Marshall,  11  Perm.  430. 

A  mortgage  of  the  property  devised  is  only  a  revocation  pro  tanto.  McTaggart  v.  Thomp- 
son, 2  Harr   149. 

When  a  testntor  sells  lands  devised,  and  takes  a  bond  and  mortgage  for  a  part  of  the  price, 
it  is  a  rtn'oeatioM  of  the  devise;  nor  will  the  devisee  be  entitled  to  the  bond  and  mortgage. 
Beck  V.  Me'Gillis,  9  Barb.  35.  ' 

When  a  bond  and  mortgage,  specifically  devised  to  0,  are  foreclosed  by  the  testatof  in  his 
lifetime,  and.  on  the  foreclosure  sale,  purcha.sed  by  D,  who  executes  to  the  testator  a  new 
bond  and  mortgage ;  the  latter  will  not  pass  to  the  devisee,  though  a  writing  is  found  among 

Vol.  II.  s-^ 
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convey  them  away,  this  proves  a  change  of  inieniion ;  and  moreover  he 
does  not  die  seized,  as  the  law  requires  for  an  effectual  devise.  So,  where, 
after  a  devise  for  life,  the  will  gives  the  land  to  trustees  to  sell,  and  dis- 
poses of  the  proceeds,  a  sale  by  the  testator  himself  revokes  both  devi- 
ses alike.(l) 

54.  In  equity,  a  mere  covenantor  agreement  to  conve_y  the  lands  de- 
vised revokes  the  will,  if  made  for  valuable  consideration  ;  as,  for  in- 

(1)  SpRrrow  V.  Hardoastle,  Arab.  224;  3  ]  Stew.  &  For.  286;)  Adams  v.  Winne,  IPaige, 
Atk.  199 ;  1  Rolle's  Abr.  615-16;  Arnald  «.   97 ;  Ward  v.  Ward,  15  Pick.  611. 
Arcald,  1  Bro.  401.     (See   Hogan  a.  Bell,  41 

the  testator's  papers,  declaricg  that,  being  for  the  same  debt  as  the  first  bond,  it  is  given  by 
his  will  to  C.     lb. 

A  conveyance,"  made  subsequently  to  a  devise,  is  not  a  revocation,  or  satisfactinn,  of  a  de- 
vise o(  other  lands  to  the  grantee.  But,  if  the  conveyance  be  of  a  portion  of  the  same  land, 
it  is  a  revocation  pro  tanto.     Arthur  v.  Arthur,  10  Barb.  9. 

Where  land  is  devised  to  several  persons  in  fee  in  undivided  shares,  a  subsequent  con- 
vej'anoo  by  the  devisor,  to  one  of  the  devisees,  of  a  part  of  the  same  land,  will  not  revoke,  or 
be  considered  a  satisfliction  of,  the  devise  to  the  grantee;  but  he  is  entitled  to  the  land  con- 
veyed by  deed,  and  to  a  sliare  in  tlie  land  remaining,  under  the  will;  altlioug'h  tliero  was  a 
mutual  mistake  as  to  the  effect  of  the  deed,  both  parties  supposing  the  land  conveyed  to  be 
in  lieu  of  the  share  given  to  the  granti'O  by  the  will.     lb. 

Where  A  made  a  will,  devising  all  his  real  and  personal  property  to  certain  devisees,  and 
afterwards  sold  all  his  real  estate  and  conveyed  the  same;  this  sale  was  held  to  be  a  revo- 
■  cation  of  the  will,  as  to  the  real  estate  only.     Balliet's,  &c,  2  Harris,  451. 

A  devise  of  a  farm,  to  the  son  of  the  testator,  in  consideration  of  labor  and  service,  if  the 
farm  be  of  val"e  equal  to  such  labor  and  service,  will  be  a  good  defence  to  an  action  by  the 
son,  for  labor  and  .service,  against  the  testator's  executors,  unless  such  devise  be  revoked. 
A  subsequent  conveyance  of  the  same  farm  from  the  father  to  the  son  by  deed  will  amount 
to  such  a  revooal;ion.     Rose  v.  Rose,  1  Barb.  174. 

In  1841,  A  made  his  will,  and  devised  an  estate  for  life  to  his  wife,  from  the  crops  to  be 
raised  on  the  farm  on  which  he  tlien  resided.  To  his  son  B  he  devLsed  a  tract  of  lnnd  on 
whieli  the  son  resided.  To  his  son  C  he  devised  all  the  rest  and  residuary  part  of  the  {ract 
or  tracts  of  land  of  which  the  testator  was  in  possession,  and  on  which  he  then  (now)  resided, 
and  everything  (personal,)  wheresoever  found  upon  the  premises,  intended  to  be  devised, 
provided  that  he,  0,  should  grant  unto  the  testator's  widow  an  ample  and  comfortable  .sup- 
port during  her  life.  To  his  son  B  he  gave  an  estate  in  trust  for  his  daughter  D.  Jn  1844, 
the  testator  conveyed  his  whole  estate  in  trust  to  pay  debts,  and  afterwards,  to  pay  over  to 
him  all  moneys  wliicli  remained  in  the  hands  of  the  trusted,  or  to  reconvey  to  the  testator  all 
such  portions  of  real  and  personal  property  as  might  remain  unsold.  The  trustee  sold  the 
whole  estate  unde.'  the  deed,  and  paid  the  surplus  in  money,  which,  in  fact,  was  the  proceeds 
of  the  personailj',  to  the  executor  of  the  testator.  Held,  that  the  executor,  afterpayment  of 
debts,  Ac  ,  was  bound  to  paj'  the  balance  in  his  hands  to  the  son,  0,  and  that  tlie  deed  of 
trust  was  not  a  revocation  of  the  will  in  reference  to  C's  interest  in  tlie  surplus.  Shilling  v. 
Shillin-,  6  Gill,  171. 

A  testator  morl  gaged  an  estate  in  fee,  and  afterwards  paid  off  the  mortgage-money,  and 
the  estate  was  reconveyed  to  him  to  uses  to  bar  dower.  Shortly  afterwards,  in  April,  1811, 
the  testafor  again  mortgaged  this  estate,  and  the  proviso  upon  redemption  was,  that  the  es- 
tate should  be  reconveyed  to  the  tes;ator,  his  heirs,  appointees  or  assigns,  or  to  such  other 
person  or  persons,  to  such  uses  and  in  such  manner,  as  he  or  they  should  direct.  In  the 
May  following  the  testator  made  his  will,  and  devised  all  his  messuages,  lands,  tenements 
and  hereditaments,  and  all  other  his  real  estate  whatsoever,  or  which  tie  had  contracted  to 
purchase,  or  in  which  he  or  any  otiier  person  in  trust  for  him  was  seized  or  entitled  fur  any 
estate  of  freehold  and  inheritance,  or  of  freehold  only,  in  possession,  reversion,  remainder,  or 
expectancy,  or  which  he  had  power  to  dispose  of  by  his  will,  to  a  trustee,  to  certain  uses  and 
upon  certain  trusts  therein  mentioned.  In  December,  1813,  the  testator  paid  off  the  mort-  ^ 
gage,  and  took  a  reconveyance  of  the  estate  to  the  common  uses  to  bar  dower.  Previously 
to  the  date  of  the  will,  the  testator  had  contracted  to  purchase  another  estate,  which  was 
sub.iequently  conveyed  to  him  to  uses  to  bar  dower.  Held,  that  the  will  was  revoked  as  to 
the  mortgaged  estate,  and  the  estate  contracted  to  be  purchased  before  the  date  of  the  will, 
by  the  reconveyance  of  the  mortgaged  estate  and  the  conveyance  of  the  purchased  estate  to 
uses  to  bar  dower.     Plowden  v.  Hyde,  9  Eng.  Law  &  Eq.  238. 

Held,  also,  that  the  testator's  heir,  who  claimed  these  estates  by  descent,  was  not  put  to 
his  election.    lb. 
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stance,  a  covenant  to  settle  them  upon  a  daughter,  in  consideration  of 
her  marriage.  And  even  a  devise  to  a  wife  has  been  held  to  be  thus 
revoked. (1)     (See  sec.  65.) 

55.  A  covenant  ^ov  partition  has  the  same  effect.(2) 

56.  In  these  cases,  the  devisee  takes  the  legal  estate,  but  is  bound  to 
convey  it  according  to  the  contract.(3) 

57.  Even  where  an  intended  convej'ance  is  inoperative  from  some 
informality,  as  in  case  of  an  appointment  to  uses,  or  afeoffment  void  for 
want  of  livery,  or  a  bargain  and  sale  for  want  of  enrolment,  it  may  still 
revoke  a  prior  devise.  So  where  a  contract  is  abandoned  by  the  pro- 
posed purchaser,  it  still  operates  as  a  revocation.(4)  {At  law,  other- 
wise. (5) 

58.  So  a  conveyance  revokes  the  will,  though  the  testator  does  not 
intend  to  part  with  the  land,  and  takes  back  the  same  estate;  because 
his  seizin  is  interrupted,  and  a  revocation  was  intended.  As  where  he 
conveys  to  a  trustee,  and  takes  back  the  old  use.  So  where  A,  after 
making  his  will,  contemplating  marriage  with  B,  conv^ed  to  trustees 
in  trust  for  himself  and  his  heirs  till  marriage,  then  in  part  to  the  use  of 
B,  and  never  married;  held,  a  revocation  ot  the  will.(6)(«)  More  espe- 
cially does  this  principle  applj',  where  the  testator  alienes  the  land  upon 
the  death  of  the  devisee^  and  takes  back  the  same  estate.(7)  So  where  a 
testator  conveys  to  trustees  in  fee,  in  trust  for  himself  lor  life,  directing 
them  to  convey  according  to  his  future  appointment,  wliicii  he  fails  to 
make;  although  a  trust  results  to  him,  the  devise  is  revoked.  (But  see 
sec.  (i4.)  So  where,  alter  a  devise,  a  fine  is  levied,  without  declaring 
any  use ;  this  is  a  revocation,  though  the  testator  takes  back  the  old 
use.  (6)  , 

6i).  Even  a  conveyance  to  the  devisees,  and  made  expressly  to  con- 
firm or  give  effect  to  the  devise,  has  been  held  to  be  a  revocation,  be- 
cause it  interrupts  the  seizin.  So,  although  the  deed  is  afterwards 
cancelled,  the  devise  will  not  take  efft^ct  without  republication. (8) 

60.  A  devised  land,  and  afterwards  conveyed  it  to  the  uses  of  the 
will.     Held,  a  revocation. (9) 

61.  So,  where  one  covenants  to  levy  a  fine  to  such  uses  as  he  shall 


(1)  Rider  v.  "Wager,  2  P.  Wms.  328; 
Knollys  v.  Alcock,  1  Ves.  558;  Cotter  v. 
Layer,  2  P.  Wms.  622;  Waltoo  v.  Walton,  1 
John.  Cha.  258. 

<2)  Knollys  v.  Alcock,  5  Ves.  648;  16 
Ves.  5 1 9. 

(3)  2  P.  Wms.  626. 

(4J  1  Rolle's  Abr.  615;  Car  v.  Ellison,  3 
Atk.  73;  Sparrow  v.  Hardcastle,  803;  Sliove 
V.  Pinc-ke,  5  T.  R.  124;  Vawser  v.  Jeffery,  2 
Swans.  268;  Tebbott  v.  Voules,  6  Sim.  40; 
Walton  V.  Walton,  7  John.  Cha.  258. 

(5)  Hall  V.  Bray,  Coxe,  212.  Abr.  614. 

{61  Lincoln's  case,  1  Abr.  Eq.  411;  Show.  I 


Pari.  154:  Sparrow  v.   Hardcastle,  3   Atk. 
803. 

(7)  Patbury  v.  Trevillian,  Dyer,  143  b. 

(8)  Pollen  D.  Hubard,  1  Abr.  Eq.  412;  Hu- 
bard  v.  Hubard,  7  Bro  Pari.  433  ;  Parsons  ». 
Freeman,  3  Atk.  741;  Dister  «,  Dister,  3 
Lev.  108;  Marwood  v.  Turner,  3  P.  Wms. 
163  ;  Darley  v.  Darley,  Arab.  653  ;  3  Wils.  6 ; 
3  Bro.  Pari.  359;  Doe  v.  Dilnot,  2  B.  &  P. 
N.  R.  401 ;  7  John.  Cha.  258 ;  Kean,  9  Dana, 
25  ;  Bullin  v.  Fletcher,  2  My.  &  0.  432. 

(9)  Hussey's  case,   Moo.   789 ;    1   Rolle's 


(a)  The  case  went  to  the  House  of  Lords,  and  the  judges  were  said  to  be  equally  divided 
upon  it  Lord  Mansfield  afterwards  remarked,  "the  absurdity  ef  Lord  Lincoln's  case  is 
Bhockin'o--  however,  it  is  now  law."  Gulliver  v.  Asliby,  4  Burr.  1940.  In  language  equally 
homely  ""Lord  Hardwieke  remarked  that  a  revocation  by  a  ane,  in  which  no  uses  are  de- 
clared was  "a  proligious  strong  case."  Parsons  v.  Freeman,  3  Atk.  748. 
'  (b\  Where  a  testator,  after  the  ranking  of  the  will,  purchases  land  included  in  a  general 
description  of  the  will;  this  is  no  revocation.     Blaudin  v.  Blandin,  9  Verm.  210. 
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appoint  by  will ;  afterwards  makes  a  will;  and  then  levies  the  fine: 
the  will  is  revoked.  (But,  in  suuh  case  the  will  is  a  good  declaration  of 
the  uses  of  the  fine.)(l) 

62.  A  husband  covenanted,  before  marriage,  to  make  a  certain  set- 
tlement in  favor  of  his  wife ;  afterv.ards  by  will  confirmed  the  articles, 
and  made  certain  dispositions  of  the  land ;  and  subsequently  executed 
a  settlement,  purporting  to  be  in  pursuance  and  performance  of  the  ar- 
ticles, but  in  many  points  inconsistent  with  them(«)  and  the  will.  By 
this  settlement,  he  conveyed  the  whole  estate,  which  he  had  in  tlie  lands 
at  the  making  of  the  will,  to  others  in  fee,  with  a  use  to  himself  for 
life,  and  limitations  thereon,  and  the  ultimate  use  to  himself  in  fee.  It 
was  contended,  that  the  settlement  did  not  revoke  the  will ;  upon  the 
grounds,  that  the  settlement  was  in  fact  but  a  part  of  the  articles, 
which  were  prior  to  the  will,  and  the  testator  must  have  had  the  settle- 
ment in  view  when  he  made  the  will ;  that  the  plain  object  of  the  set- 
tlement was,  not  to  revoke,  the  will,  but  to  carry  the  articles  into  effect ; 
and  that  the  wWl  expressly  referred  to  the  articles,  and  devised  only 
such  estates  as  were  not  bound  thereby.(i)  But  the  settlement  was 
heldlo  be  a  revocation  of  the  will. (2) 

63.  So,  where  a  settlement,  made  in  execution  of  marriage  articles, 
limited  prior  uses  to  third  persons,  and  the  reversion  in  fee  to  the  set- 
tler, his  heirs  and  assigns ;  it  was  held  by  Lord  Kenyon,  that  such  set- 
tlement was  a  revocation  of  a  will  made  between  the  articles  and  the 
settlement,  as  much  as  it  would  have  been  if  it  had  limited  the  estate 
merely  to  the  use  of  the  settler  in  fee,  with  no  other  uses.(3)(c) 

64.  It  has  been  held  in  Virginia,  that  a  devise  is  not  revoked  by  a 
subsequent  conveyance  of  the  land  to  trustees  in  fee,  in  trust  for  the 
grantor  for  life.(4)     (See  sec.  58.) 

65.  A  court  of  equity  cannot  adopt  different  rules  respecting  the 
transmission  of  estates,  from  those  established  at  law.  Hence,  the 
same  conveyance,  which  would  revoke  a  devise  of  a  legal  estate,  equally 
revokes  the  devise  of  an  equitable  estate;  and  equity  will  not  set  up 
a  revoked  legal  devise,  against  the  heir,  in  favor  of  the  devisee,  or  de- 
clare the  former  a  trustee  for  the  latter.  It  has  been  said,  that  this 
would  be  in  efiectto  convert  what  was  a  legal,  into  an  equitable  devise, 
merely  because  it  was  revoked,  and  therefore  of  no  force  as  a  legal  de- 
vise.(5)(c?)     (See  sec.  54.) 


(1)  Lutwichi;.  Mitton,  1  Rolle's  Abr.  614; 
Hie-k  V.  Mors,  Arab.  215;  Lock  v.  Foole,  5 
Sim.  618.  (Seo  Vawser  v.  Jeffery,  3  B.  &  A. 
462.) 

(2)  Brydges  v.  Cliandog,  2  Ves.  411;  1 
Brd.  Pari.  505 ;  (Livingaton  v.  Livingston,  3 
Jblii).  Cha.  155.) 


(3)  Goodtitle  v.  Otway,  1  T.  R.  399 ;  1  Bos. 
&  P.  576. 

(4)  Huahea  v.  Huglies,  2  Munf.  209. 

(5)  Brydges  v.  Cliaiido.s,  2  Ves.  417;  7 
Bro.  Pari.  505  ;  Parsons  v.  Freeman,  3  Atk. 
748  ;  Cave  v.  Hollbrd.  3  Ves.  682  ;  Vawser 
V,  Jeffrey,  16  Ves.  519  ;   7  Bro.  Pari.  593. 


{a)  Mr.  Cruise  says,  the  conveyance  did  not  pursue  the  articles,  but  went  beyond  them. 
6  Cruise,  97,  n- 

(6)  This  last  ground  does  not  seem  to  be  warranted  by  the  statement  of  facts  in  the 
case. 

(c  Where  one  has  made  a  will  and  afterwards  a  codicil,  and  then  executes  a  deed  adopti- 
ing  the  will  and  conveying  the  land  accordingly  ;  the  deed  is  valid,  and  avoids  the  codicil. 
Bawsim  V.  Dawson,  Rice,  243. 

(d)-  Where  one  having  ari  equitable  title  makes  a  will,  and  afterwards  acquires  the  legal 
estiite;  this  passes  to  the  devisee,  the  will  and  deed  being  regarded  as  only  one  instrument' 
Smith  V.  Jones,  4  Ohio,  115. 
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6fi.  It  is  said,(l)  the  doctrine  of  presumptive  revocations  appears  to 
have  been  carried  much  too  far,  and  has  been  disapproved  of  by  the 
ablest  judges  of  modern  times.  Lord  Mansfield  remarked,  that  con- 
structive revocations,  contrary  to  the  intention  of  the  testator,  were 
founded  on  artificial  and  absurd  reasoning,  and  ought  not  to  be  in- 
dulged ;  and  that  some  overstrained  resolutions  of  that  sort  had  brought 
a  scandal  on  the  law. (2)  But  Lord  Kenyon  said, (3)  in  reference  to  this 
point,  "  the  best  rule  is,  stare  decisis.  Aly  opinion  is  formed,  (in  favor 
of  revqcation,)  upon  the  authority  of  all  the  cases  from  the  time  of 
Lord  EoUe.  Such  were  the  opinions  of  Lord  Trevor,  Lord  Hardwicke, 
and  Lord  Mansfield :  the  latter  of  whom,  though  finding  fault  with 
former  decisions,  thought  himself  fettered  by  the  authorities.  I  take  it, 
therefore,  that  the  law  of  the  land  is  clearly  and  indisputably  fixed, 
if  at  any  time  it  can  be  fixed,  that  where  the  whole  estate  is  conveyed 
away  to  uses,  though  the  ultimate  reversion  comes  back  to  the  gran- 
tor by  the  same  instrument,  it  operates  as  a  revocation  of  the  prior 
will." 

67.  A  devise  is  revoked  by  a  subsequent  exchange,  though  after  the 
testator's  death  the  land  is  restored  to  his  heir,  by  reason  of  a  defect  in 
the  title  to  the  land  taken  in  exchange.(4) 

68.  Where  lands  devised  are  subsequently  conveyed,  parol  evidence 
is  inadmissible,  both  in  law  and  equity,  that  no  revocation  was  intended, 
though  amounting  to  the  clearest  demonstration  ;  as,  for  instance,  evi- 
dence of  the  testator's  conversations  with  respect  to  the  motives  of 
making  the  will,  or  of  his  referring  to  it  as  his  will.  Such  evidence 
would  go  to  prove  a  republication,  if  anything.  Judge  Buller  observed 
upon  the  plain  distinction  between  this  case,  depending  on  the  solemn 
acts  of  the  party  himself,  and  the  case,  heretofore  referred  to,  of  a  revo- 
cation hy  marriage,  &c.,  depending  on  circumstances,  where  parol  evi- 
dence is  always  admitted. (5) 

69.  Where  a  deed  is  procured  by  fraud,  and  therefore  directed  in 
Chancery  to  be  delivered  up  to  be  cancelled,,  it  does  not  revoke  a  prior' 
devise.(6) 

70.  An  alteration  merely  in  the  quality  of  a  testator's  estate  is  no  re- 
vocation of  the  devise.  Thus,  where  a  cestui  que  use,  before  the  statute 
of  uses,  made  a  will,  and  afterwards  received  a  feoffment  from  the 
trustee ;  this  was  held  no  revocation.  The  same  principle  is  applied  in 
any  case,  where  one  having  an  equitable  interest  devises  it,  and  after- 
wards gains  the  legal  estate.  Lord  Hardwicke  says,  wherever  the 
estate  is  modified  in  a  manner  different  from  that  in  which  it  stood  at 
the  making  of  the  will,  there  is  a  revocation  ;  but  none,  where  the  tes- 
tator remains  with  the  same  estate  and  interest  exactly,  and  disposable 
by  the  same  means,  and  without  fresh  modification.(7)  >    . 

71.  The  above  rule  was  distinctly  applied,  as  the  sole  ground  of  de- 


(1)  6  Cruise,  90. 

(2)  Swift  V.  Roberts,  3  Burr.  1491 ;  Doe  v. 
Patt,  Doug.  7  22;  Groodtitle  v.  Otway,  2  H. 
Bl.  52.S. 

(3)  7  T.  R.  418-19;  1  Bos.  &  P.  576;  3 
Ves.  682. 

(4)  Atty.  Gen.  v.  Vigor,  8  Ves.  256;  Raw- 
lins u.    iurgis,  2  Ves.  &  B.  382. 

(5)  Goodtitle  V.  Otway,  2  H.  BI.  516  ;  (Wit- 
ter V.  Moct,  2  Coun.  67.) 


(6)  Hawes  v.  "Wyatt,  3  Bro.  156;  (H.irwood 
V.  0!i;lander,  6  Ves.  215  ;  Atty.  &o.  v.  Vigor, 
8,  283  ;  Hawes  v.  "Wyatt,  2  Cox,  263  ;  Wriglit 
V.  Littler,  3  Burr.  1244;  Smithwioli  i).  Jordan, 
15  Mass  113.) 

(7)  1  RoUe's  Ab^  616,  pi.  3;  Sparrow  v. 
Hardcastle,  3  Atk.  798  ;  Brydges  v.  Cliando^ 
2  Ves.  417.  (See  Roe  v.  Griffita,  4  Burr. 
1952 ;)  Livingston  v.  Livingston,  3  John.  Clia. 
156. 
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cision,  to  the  following  case.  A,  in  consideration  of  marriage,  cove- 
nanter! to  convey  to  trustees,  to  the  useof  himself  for  life,  remainder  to 
secure  an  annuity  to  the  wife,  then  to  the  sons  and  daughters  in  tail, 
successively,  then  to  his  own  right  heirs.  Afterwards,  A  devised  his 
lands,  in  case  he  should  have  no  i^sue,  to  the  wife  for  life,  remainders 
over;  and  subsequently,  in  pursuance  of  the  marriage  articles,  convey- 
ed to  B  in  fee,  to  the  uses  specified  in  the  articles.(«)  Held,  the  will 
was  not  revoked ;  that  A  had  only  the  reversion  in  fee,  and  his  ac- 
quiringthe  legal  interest  made  no  difference;  and  that  B  was  a  trustee 
for  the  purposes  of  the  will.(l) 

72.  Where  one  owning  the  equitable  fee  devises  it,  and  afterwards 
takes  a  conveyance  of  the  legal  tee,  this  is  no  revocation,  because  the 
conveyance  was  incident  to  the  former  estate.  But,  if  he  take  a  con- 
veyance of  the  legal  fee  for  the  purfiose  of  preventing  dower,  this  is  a 
revocation,  being  a  change  in  the  quality  of  the  estate.(2)     (See  sec.  82.)  ■ 

73.  A  devise  is  not  revoked  by  a  subsequent  conveyance,  which 
merely  changes  the  trustees. 

7i.  Devise  by  A  to  trustees.  He  afterwards  made  a  codicil,  direct- 
ing them  to  pay  for  certain  lands  which  he  had  contracted  for,  and 
convey  them  to  the  uses  stated  in  the  will.  A  subsequently  paid  for 
the  lands  and  had  them  conveyed  to  trustees  in  trust  for  himself  in  fee. 
Held,  although  at  the  making'  of  the  codicil  the  vendor  was  trustee  for 
A,  and  the  conveyance  therefore  changed  the  trustee ;  this  was  no  re- 
vocation.(a) 

75.  So,  where  a  mortgagor,  having  made  his  will,  pays  off  the  mort- 
gage, and  takes  a  conveyance  to  a  trustee  for  himself,  this  is  no  revo- 
cation.(-i) 

76.  Partition  between  tenants  in  common  does  not  revoke  a  prior 
devise  made  by  one  of  them.  Otherwise,  where  the  estate  in  the  land 
is  altered  ;  as  where,  in  England,  by  a  fine  subsequent  to  the  partition, 
the  whole  land  is  allotted  to  the  testator,  to  such  uses  as  he  shall  ap- 
point, and,  in  default  of  appointment,  to  him  in  fee.(5) 

76  a.  So  a  will  is  not  revoked  by  proceedings  for  partition,  which 
give  the  testator  a  several  seizin  of  the  whole  land.  But  such  will  does 
not  pass  the  after-acquired  portion  of  the  land. (6) 

77.  A  partial  disposition  of  the  estate  devised,  or  a  disposition  of 
only  a  part  of  the  lands,  is  but  a  partial  or  pro  Pinto  revoeati(>n.(i) 
Thus,  a  lease  for  years,  to  commence  from  the  testator's  death,  of  lands 
devised  in  fee;  unless  made  to  the  devisee  himself,  in  which  case  it 
would  revoke,  as  being  incompatible  with  the  devise.     So  a  mortgage 


(1)  "Williams  v.  Owens,  2  Tes.  595. 

(21  Ward  v.  Moore,  4  Madd.  368.  See 
Brain  v.  Brain,  Mad.  &  Geld.  221. 

(3i  Watts  V.  Pullarton,  Doug.  718.  See 
Eilbeck  V.  Wnod,  1  Russ.'564;  Matthews  «. 
Venal.les.  9  Moo.  236.) 

(4)  Doe  V.  Pott,  Doug;.  709.  See  Johnson 
V.  Johnson,  1  C.  &,M.  140. 


(5)  Eisley  v.  Baltingglass,  T.   Ray.    240 
Webb  V.  Temple,   1  Freem.   542;  Lnther  v. 
Kirhy,  8  Vin.  148  ;  Marwood  v.  'I'unier,  .3  P. 
Wms.  169;  Tickner  v.  Tiokner,  3  Atk.  742 
(KnoUvs   V.  Alcoek,   7   Tes.    564;    8,   281 
Maund'rell «.  Maundrell,  10,  249.) 

(6)  Duffel  V.  Burton,  4  Harring.  290. 


(a)  Tt  is  difEoult  to-see  how  these  facts  could  be  construed  to  present  "the  simple  ques- 
tion," (as  Sir  R.  P.  Arden  expressed  it,)  whether  the  accession  of  the  legal  title  to  an  inter- 
est before  equitable  revoked  a  devise  of  the  latter. 

(ft)  But  a  conveyance  of  the  whole  estate,  though  for  a  partial  purpose,  revokes.  Taw- 
ser  V.  Jeffery,  2  Swaust.  268. 
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revokes  only  pro  tanio.  If  made  to  the  devisee,  it  was  bold,  in  one 
case,(l)  that  it  would  be  a  complete  revocation  ;  but  this  case  seems  to 
have  been  doubted  and  overruk^d.(2)  So  a  conveyance  to  trustees  to 
pay  debts,  revokes  only  pro  tanio.  In  the  two  last  mentioned  instances, 
although  at  law  the  testator  parts  with  his  whole  estate,  so  that  nothing 
deseends  to  the  heir  ;  yet  in  equity  he  conveys  only  a  chattel  inten-'et, 
and  the  case  is  therefore. like  that  of  a  lease  subsequent  to  the  will. 
Upon  this  ground,  equity  departs  in  suc'i  case  from  its  usual  principle 
of  following  the  laio.{3)  But  a  conveyance  to  trustees,  for  payment  of 
debts,  then  to  such  uses  as  the  testator  shall  appoint,  and,  if  no  appoint- 
ment, to  him  in  fee,  is  a  revocation. (4). 

7 '.  A  testator  conveyed  his  share  o'f  the  real  estate,  under  the  will 
of  his  deceased  father,  and  making  part  of  the  testator's  real  estate  de- 
vised to  his  children,  to  trustees,  to  pay  his  father's  debts,  and  then  in 
trust  for  the  devisees  of  his  father  and  their  representatives.  Held,  this 
was  a  revocation  of  the  will  only  to  the  extent  of  paying  the  debts  of 
the  father;  and  that  the  residue"  should  be  held  by  the  trustees  in  trust 
for  the  devisee?,  and  not  the  heirs  of  .the  testatQr.{o) 

79.  A  testator  devised  to  his  son  his  homestead,  which  was  mort- 
gaged, and  directed  that  the  son  should  pay  one-half  the  mortgage,  and 
the  other  half  be  paid  from  the  testator's  estate ;  and  be  further  directed, 
that  after  payment  of  debts  and  certain  legacies  to  his  daughters,  the 
overplus  should  be  divided  among  all  his  children,  after  first  taking 
therefrom  enough  to  clear  the  homestead  for  his  son,  if  not  otherwise 
done.  The  homestead  was  sold,  and  bought  in  by  the  executor,  and 
the  sale  affirmed  by  the  heirs  of  the  son,  who  had  died  insolvent.  Held, 
the  provision  for  applying  the  overplus  to  clear  the  homestead  was  de- 
feated by  the  sale.(fi) 

bO.  Bankruptcy  revokes  a  devise  only  pi-o  tanto,  for  the  payment  of 
debts ;  because,  after  such  payment,  the  assignees  are  trustees  for,  and 
may  be  required  to  convey  to,  the  debtor (7) 

81.  The  surrender  of  a  leasehold  revokes  a  devise  thereof,  because 
the  thing  given  no  longer  exists.  A  distinction  is  to  be  noted  in  this 
respect  between  freehold  and  chattel  interests.  The  surrender  of  an  old 
term,  whether  for  life  or  for  years,  is  often  accompanied  by  the  taking 
of  a  new  one.  In  both  cases  alike,  the  devise  of  the  old  term  is  revoked. 
And  if  the  term  is  freehold,  although  the  words  of  the  will  are  such  as 
to  embrace  the  new  term,  referring  to  all  terms  of  which  the  testator 
shall  die  possessed,  or,  "  all  my  leasehold  estate,"  &c.,  yet  it  cannot  pass, 
because  acquired  after  the  making  of  the  will.  But  if  the  term  is  for 
years,  words  of  this  nature  may  pass  the  new  term.  It  is  a  question  of 
intention,  however,  and  in  one  case  the  want  of  prospective  words  was 
held  to  exclude  the  renewed  term.     The  words  were,  "  my  leasehold, 


(1)  Harkness  v.  Baylev,  Preo.  in  Cha.  514. 

(2)  5  Ves.  661 ;  Baxter  v.  Dyer,  lb.  656; 
Peach  V.  Philips,  lb.  664.  , 

(3|  Vernon  a.  Jones,  Preo.  in  Cha.  32; 
Ogle  V.  Cooke,  2  Bro.  592  ;  7  Bro.  Pari.  517 ; 
Sparrow  v..  Hardcastle,  3  A  tk  805. 

(4)  Carters.  Thomas,  4  Greenl.  341  ;  Hawes 
».  Humphrey,    9  Pick.  350;  Hodgkinson  v. 


Wood,  Cro.  Car.  23 ;  Perkins  v.  "Walker,  1 
Vera.  97;  Coke  v.  Bullock,  Cro.  Jac.  49,; 
Hughes  V.  Hushes,  2  Mun.  209 ;  Parker  v. 
Lamb,  3  Bro.  Pari.  12;  3. John.  Cha.  155. 

(5)  Livingston  v.  Livingston,  3  John.  Cha. 
148. 

(6)  Grout  V.  Hapgood,  13  Pick.  159. 

(7)  Charmau  v.  Charman,  14  Ves.  680. 
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garden,"  &c.(l)  But  where  the  old  term  is  surj-end'ered,  and  a  new 
lease  accepted,  and  the  testator  dies  before  the  latter  is  sealed ;  this  is 
BO  revocation. (2) 

82»  The  devise  of  an  estate  pour  autre  vie  is  revoked  by  a  subsequent 
purchase  of  the  fee.(S)     (See  sec.  T2.) 

83.  But  a  devise  of  a  term^  in  trust  for  the  devisee  of  a  freehold,  is 
not  revoked  by  revocation  of  the  latter.(4) 

84:.  Where  a  will,  duly 'attested,  and  disposing  of  both  real  and  per- 
sonal estate,  is  revoked  as  to  the  former  by  an  alienation  thereof;  the 
will  remains  as  a  testament  only,  and  is  revocable  accordingly. (5) 

85.  In  Vermont  it  has  been  held,  that  there  can  be  no  revocation,  in 
whole  or  in  part,  but  in  the  way  pointed  out  by  the  statute,(a)  except 
from  necessity ;.  that  is,  when  the  testator  has  aliened  the  devised  es- 
tate, and  there  is  nothing  for  the  will  to  operate  upon,  in  so  far  as  it  is 
revoked.  Also,  that  the  purchase,  after  making  the  will,  of  land  in- 
cluded in  the  general  description  of  a  devise,  is  no  revocation,  as  it  in- 
dicates an  intention  rather  to  perfect  than  revoke  the  will.  So  in  Ohio, 
it  is  held,  that  in  such  case,  to  prevent  circuity  of  action,  the  deed  may 
be  attached  to  the  devise,  and  considered  but  one  assurance.(6) 

86.  In  New  York,  such  purchase  after  making  the  will  is  a  revoca- 
tion at  law,  but  not  in  equity.  But,  by  the  Eevised  Statutes  of  that 
State,  and  also  those  of  Arkansas,  no  agreement  by  the  testator  to  con- 
vey the  land  is  a  revocation  of  the  will  either  in  law  or  equity  ;  but  the 
property  passes  by  the  will,  subject  to  a  claim  for  specific  performance 
against  the  devisee.  So  a  charge  or  incumbrance  is  no  revocation,  but 
the  devise  takes  effect,  subject  thereto.  So,  in  New  York,  any  transfer 
which  merely  alters  the  testator's  estate  is  no  revocation,  unless  expressly 
declared  such.  Where  the  conveyance  is  wholly  inconsistent  with  the 
will,  unless  the  former  depends  upon  a  contingency  which  has  failed,  it 
revokes  the  will.(7)(J) 


(1)  Marwood  v.  Turner,  3  P.  "Wms.  1S3; 
2  Atk.  597  ;  Rudstone  v.  Anderson,  2  Ves. 
418;  Hone  v.  Medcraft,  1  Bro.  261;  Carte  v. 
Carte,  3  Atk.  174;  Slatter  v.  Noton,  16  Tea. 
197;  (James  v.  Dean,  11,  383;)  Stirling  v. 
Lydiard,  3  Atk.  199. 

(2)  Abney  ii.  Miller,  2  Atk  5&3. 

(3)  Galton  V.  Hancock,  2  Atk.  430. 


(4)  Itarley  v.  Langworthy,  3  Bro.  Pari.  359:. 

(5)  Browne.  Thorndike,  15  Pick.  388. 

(6)  Graves  «.  Sheldon,  2D.  Chip.  71;  Blan- 
din  V.  Blandin,  9  Term.  210  ;  Smith  v.  Jones, 
4  Ohio,  121. 

(7)  Clapper  v.  House,  6  Paige,  149;  2  N. 
Y.  Rev.  St.  64 ;  Ark.  Rev.  St.  768. 


(a)  In  many  of  the  Sliates,  implied  revocations  are  expressly  recognized. 
(6)  Tiicse  provisions  are  all  adopted  in  Ohio.     Swan,  997.    In  New  Hampshire,  disseizin 
or  wrongful  dispossession,  of  the  testator  does  not  revoke  a  devise.    Rev.  St.  311. 
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CHAPTER  XCIII. 


EEPTJBLIC  ATION    OP    DEYISES, 


1.  General  objects  and  effects  of  republica- 

tion. 

2.  Must   be  in  writing,  but  may  be   im- 

plied. 

3.  A  codicil  iaperse  a  republication  ;  his- 


tory of  tlie  (ioctrine ;  series  of  cases,; 
Achaiy  v.   Vernon,  &c. 
7.  Exception  to  tlie  general  rule,  founded 
upon  restrictive  words  of  tlie  codi- 
cil; case  of  Strathmorey.  Bowes,  &o. 


1.  In  immediate  connection  with  the  revocation  of  clevises,  which  was 
the  subject  of  the  last  chapter,  may  properly  be  considered  that  of  re- 
puMicaiwn,  the  effect  of  which  is  directly  opposite  to  that  of  revocation. 
Bepuhlication  either  revives  a  will  which  l]as  been  wholly  avoided,  or 
else  causes  it  to  operate  upon  certain  subject  matters,  upon  which,  if 
left  ill  its  original  state,  it  would  not  have  operated.  The  common,  and^ 
perhaps  the  only  application  of  the  latter  principle  is,  that  where  lands 
have  been  acquired  by  the  testator  after  making  the  will,  and,  therefore, 
as  hasbeen  seen,  do  not  pass  thereby,  a  republication  of  the  wdl  ex- 
tends its  operation  to  such  lands,  if  its  terms  are  broad  enough  to  em- 
brace them.(o') 

2.  The  history  of  the  doctrine  of  republication  is  briefly  this.  Be- 
fore the  statute  of  frauds,  any  words,  importing  an  intention  to  repub- 
lish, amounted  to  a  republication.(A)  After  the  statute  of  fraud.^j,  it 
was  first  held  that  there  could  not  be  an  implied  republication,  but  ia 
order  to  republish  a  will  it  must  be  re-executed.  The  latter  cases,  how- 
ever, seem  to  have  settled  the  principle,  subject  to  an  exception,  which 
will  be  presently  noticed,  that  a  codicil,  attested  as  the  law  requires  a 
devise  of  lands  to  be  attested,  whether  actually  attached  to  the  will  or 
not ;  or  whetlier  the  will  is  present  at  the  making  of  the  codicil  or  not; 
is^erse  a  republiciition  and  pa.sses  after-purchased  lands.(l)(c) 


(1)  6  Cruise,  Tit.  38,  cb.  7;  Tarnold  v. 
Wallis.  4  T.  &  Coll  160;  Rob.  on  Wills,  345 
349  ;  Van  Cortlandt  v.  Kip.  1  Hill,  590  ;  Wait 
V.  Belding,  24  Pick.  129;  Brimmer  D.Sohier,  1 


Cusb.  118;  Murray  v.  Oliver,  6  Ired.  Equ.  55 ; 
Love  V.  Johnson,  12,  355;  Harvey  ».  Chou- 
teau, 14  Mis.  587;  Wlkoff,  &o.,  15  Penns.  281. 


(a)  There  seems  to  be  no  little  confusion,  in  the  expressions  used  in  various  cases  upon 
this  subject.  The  prevailing  language  is,  that  a  republished  will  of  course  passes  alter-pur- 
chased  lands,  if  the  terms  of  the  will  include  them  ;  or,  in  other  words,  that  the  question, 
whether  a  will  is  republished,  and  the  question  whether  such  lands  pass,  are,  in  t'ai-t,  one 
and  the  same.  But  in  some  cases,  it  seems  to  be  clearly  jmplied,  that  a  will  may  be  held  to 
be  republished,  and  yet  not  to  pass  after-purchased  lands.  See  Haven  v.  Foster,  14  Pick. 
541.     Some  of  the  cases  speak  of  a  qualified  republication. 

■  (6)  It  has  been  held  in  North  Carolina,  that  where  republication  of  a  will  is  sought  to  be 
proved  by  parol  evidence,  there  must  appear  a  clear  determination  on  the  part  of  the  testa- 
tor to  r.  publish  ;  and  even  then  i!  is  to  be  doubted  whether  it  could  he  done  on  toere  parol 
evidence  of  the  testator's  declarations.     Batile  v.  Spteight,  10  Ired.  459. 

And  it  has  been  since  decided,  that  the  republication  of  an  attested  will  roust  be  by  a 
re-execution  of  the  same  instrument,  or  by  the  execution  of  a  codicil,  with  the  forms  re- 
quired by  statutes.  It  cannot  be  done  by  oral  declarations  merely.  Love  v.  Jolinston,  12 
Ired.  355. 

In  1837,  a  testator  made  his  will  in  his  own  handwriting,  unattested,  and  it  was  placed 
among  his  valuable  papers.  In  1847,  being  about  to  leave  the  country,  he  deposited  the 
Will,  for  safe  keeping,  with  a  third  person.  Held,  this  did  not  amount  to  a  republication, 
and  alter-purchased  lands  did  not  pass.    -Battle  v.  Speight,  9  Ired.  288. 

(c)  Alter  a  will  was  prepared  lor  signature,  but  before  signing,  an  addition  which  the 
testator  called  a  codicil  was  made  to  it,  providing  for  certain  grandchildren.     The  will  con- 


554 


EEPUBLICATIOK  OF  DEVISES. 


[CHAP.  XOIII. 


3.  The  case  by  which  the  modern  doctrine  was  first  settled,  and  to 
which  all  the  subsequent  accordant  cases  refer  (sometimes  with  disap- 
probation) as  a  decisive  authority,  is  Acherlyy.  Vernon.{l)  In  the  case 
of  Barnes  v.  Orowe,{2)  Lord  Commissioner  Eyre  says  "  the  question, 
if  it  was  not  to  be  considered  as  determined,  and  so  determined  as  that 
the  court  could  hardly  consider  itself  at  liberty  to  revise  it,  would  be  a 
question  of  great  diificulty:"  "but  that  case  {Acherly  v.  Vernon,)  was 
so  determined,  and  was  of  such  authority,  that  everytiiing  must  yield 
to  it."  Tiie  same  authority  is  attributed  to  tiie  case  in  question,  but 
with  much  stronger  expressions  of  dissent,  by  Sir  Wm.  Grant,  in  Pigott 
V.  Waller.{8)  He  says,  "it  appears  to  have  been  held  u\  Barries  v.  Crowe, 
that  in  Acherly  v.  Vernon  it  was  established,  that  every  codicil  is  a  re- 
publication." "If  he  departed  from  Barnes  v.  Crowe,  \l  would  be  to  set 
everything  loose  again,  and  not  to  get  back  to  what  he  thought  better, 
the  old  rules,  for  then  Acherly  v.  Vernon  would  then  be  in  the  way. "(a) 

4.  In  Acherly  v.  Vernon,  the  testator,  after  making  his  will,  purchased 
certain  fee  farm  rents,  and  assart  rents,  and  contracted  for  certain  lands. 
By  a  codicil,  he  expressly  devised  his  after-purchased  lands,  and  desired 
"  A  and  B  to  be  two  of  my  trustees,"  and  devised  "  my  said  real  estate, 
to  them  accordingly."  Held,  the  rents  and  lands  contracted  for  passed 
by  virtue  of  the  codicil,  republishing  the  vvill.(4) 

5.  In  Barnes  v.  Crowe,  the  testator  by  his  will  devised  all  his  estates 
in  the  county  of  Kent,  that  he  might  die  seized  or  possessed  of ;  afterwards 
purchased  lands  in  that  county  ;  and  then  made  a  codicil,  duly  executed 
to  pass  lands,  but  expressly  disposing  only  of  personal  estate.  Held, 
the  after-purchased  lands  passed  to  the  devisee.(5) 

6.  In  Doe  v.  Davie,  a  testator,  after  making  his  will,  purchased  copy- 
hold lands,  and  surrendered  them,  before  making  a  codicil,  "  to  such 
uses  as  the  testator  shall  by  his  last  will  appoint."  He  afterwards  made 
a  codicil,  ratifying  and  confirming  tlie  will,  except  wherein  it  was  there- 
by altered,  and  desiring  the  codicil  to  be  annexed  to  and  taken  as  part 
of  the'will,  to  all  intents  and  purposes.  Held,  a  republication  of  the 
will,  and  that  the  after-purchased  lands  passed. (6) 

7.  But  where  the  effect  of  a  codicil  is  expressly,  or  by  the  fair  and 
necessary  construction  of  language,  confined  to  the  lands  devised  by  the 
will,  it  does  not  operate  as  a  republication  of  such  will  so  as  to  make  it 
pass  after-purchaseil  lands.  In  other  words,  the  effect  of  a  codicil  upon 
the  v\ill,  of  making  it  speak  as  to  the  existing  property  pf  the  testator, 
may  be  restrained  by  the  manner  in  which  the  codicil  is  expressed. (7) 


(1)  Cora.  R.  381;    3  Bro.  ParU85;     See 
Howlaud  V.  Union,  Sec,  3  S.indf.  83. 

(2)  1  Tes.  jun.  486. 

(3)  lb.  98. 

(4)  Cora.  R.  381. 

(5)  1  Tes.  jun.  486. 

(6)  1  Cowp.  158.     (See  Potter  v.  Potter,  1 
Ves.  437;  Rowley  v.   Byton,   2   Mer.    128; 


Gooddtle  v.  Meredith,  2  M.  &  S.  5 :  Mooers  ». 
Wliite,  6  Jolin.  Clia.  375;  Brownell  v.  De 
Wolf.  3  Mas.  486^  Miles  v.  Boyden,  3  Pick. 
216.) 

(7)  6  Cruise,  108;  1  Rob.  358.  See  How- 
land  V.  Union,  &o.,  3  Sandf.  83 ;  Stilwell  v. 
Mellersh,  5  Eug.  L.  &  Eqa.  185. 


tained  the  attesting  clause,  "  signed,  sealed  and  published,  &c.,  as  his  last  will,  &c.,  in  our 
presence;"  and  the  addition  contained  the  clause,  "atsarae  time  and  place  the  testator 
signed  and  acknowledged  tliis  annexed  odicil."  Held,  the  two  writings  were  to  be  treated 
as  parts  of  one  instrument,  and  as  il'  there  had  been  but  one  signing,  viz.,  that  at  the  end 
of  the  codicil.  Regley  v.  Gard,  20  Ohio,  310, 
(a)  See  1  Rob.  352. 
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8.  The  following  remarks  of  Sir  Wm.  Grant  point  out  the  distinction 
between  express  republication,  and  that  wliich  is  implied  from  (he  mere 
act  of  making  a  codicil.  "  A  direct  republication  or  re-execution  is  an 
unequivocal  act,  making  the  will  operate  precisely  as  if  it  were  exe- 
cuted on  the  day  of  publication.  But  a  reference  to  the  will  proves  only 
that  \he  leB\.aXor  recognizes  its  existence,  which  the  act  of  making  a  codicil 
necessarily  implies  ;  not  that  he  means  to  give  it  any  new  operation,  or 
to  do  more  by  speaking  of  it,  than  he  had  already  dune  by  executing  it. 
"Why  his  speaking  of  it  should  make  the  will  speak,  as  it  is  said,  is  not 
very  easily  discernible  as  a  question  of  intention.  If  he  speak  of  it  at 
all,  he  must  speak  of  it  as  existing  upon  the  last  day  as  well  as  the  first; 
but  can  that  show  that  he  means  it  to  exist  in  any  other  form,  or  with 
any  other  effect,  than  he  originally  gave  it?"(l) 

9.  The  leading  case  illustrative  of  the  doctrine  stated  in  sec.  7,  is  that 
of  Strathmore  v.  Bowes,{'i)  which  must  be  regarded  as  of  high  authority, 
having  been  decided  the  same  way,  and  on  the  same  grounds,  suc- 
cessively, in  the  King's  Bench,  in  Chancery,  and  by  the  House  of 
Lords. 

10.  A  testator  devised  all  his  freehold  and  copyhold,  &c.,  in  trust,  for 
certain  purposes,  afterwards  purchased  new  lands,  and  then  made  a  co- 
dicil, whereby,  after  reciting  that  he  had  devised  all  his  freehold,  &c., 
to  the  trustees  named,  he  revoked  the  same,  so  far  as  related  to  two  of 
the  trustees,  and  devised  his  said  lands,  &c.,.to  the  other  trustees  upon 
the  same  trusts,  and  in  conclusion  declared  the  codicil  to  be  part  of  his 
will.  Held,  the  after-purchased  lands  did  not  pas.s.  The  decision  was 
chiefly  founded  upon  the  consideration,  that  by  speaking  of  the  said  lands, 
previously  referred  to  as  having  been  devised  by  the  will,  the  testator 
manifested  as  clear  an  intent  to  limit  the  operation  of  the  codicil  to  the 
lands  which  he  owned  at  the  date  of  the  will,  as  if  he  had  enumerated 
them,  or  described  them  by  metes  and  bounds. 

11.  In  Parker  v.  Bisroe,{S)  ihe  same  general  principle  was  recognized. 
There,  the  testator  devised  lands,  levied  a  fine,  taking  back  an  interest 
to  himself,  and  then  made  a  codicil,  containing  certain  revo  ations,  and 
directed  to  be  made  part  of  the  will.  Held,  the  'lands  subject  to  the 
fine  did  not  pass  ;  upon  the  ground,  it  seems,  that  the  revocation  could 
extend  only  to  the  lands  which  might  pass  by  the  will,  thereby  confin- 
ing the  operation  of  the  codicil  to  those  lauds,  and  negativing  it  as  to 
the  lands-  in  question  ;  and  that  the  codicil,  merely  revoking  the  will  as 
to  part  of  the  lands  thereby  devised,  could  not  operate  to  devise  lands 

12.  In  Smith  v.  Dearmer,{i)  a  testator  devised  an  estate  to  his  wife, 
and  after  certain  bequests  he  gave  and  devised  to  her  all  other  his  free 
hold,  copyhold  and  leasehold  estates,  not  therein  before  otherwise  dis' 
posed  of  He  afterwards  purchased  lands  ;  and,  by  a  codicil,  after  re^ 
ciiing  the  devises  to  his  wife,  he,  in  case  his  wife  should  die  before  hira, 
devised  all  his  said  estates  to  trustees  upon  certain  trusts.  Held,  the 
after-purchased  lands  did  not  pass. 

13.  The  general  doctrine  relating  to  republication,  with  the  qualifi- 
cations already  referred  to,  was  stated  in  a  late  case  by  the  Court  in 
Massachusetts,  substantially  as  follows:  To  give  a  republication  the 
effect  of  passing  after-purchased  lands,  the  words  of  the  will  must  be 

(1)  Pigott  V.  Waller,  1  Ves   9S.  I       (3)  8  Taun.  699. 

(2)  1  T.  R.  482  ;  2  Bos.  &  P.  500.  |      (i)  3  Young  &  Jer.  218. 
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such  as,  if  used  at  the  date  of  republication,  would  include  such  lands. 
To  constitute  a  good  devise,  the  intent  to  devise  and  the  power  of  de- 
vising must  concur.  In  general,  the  reason  why  a  devise  does  not  pass 
after-parchased  lands  is,  not  the  want  of  intent  to  pass  all 'the  estate,  but 
the  want  of  legal  power  to  devise.  The  true  question  is,  do  the  intent 
and  power  both  concur;  if  they  do,  the  devise  is  ett'ectual,  if  not,  it  is 
inoperative.  Prima  facie,  the  execution  of  a  codicil,  duly  attested,  &c., 
is  a  republication  of  the  will ;  more  especially  where  the  codicil  contains 
words,  declaring  and  confirming  the  will  to  be  in  force,  either  in  whole, 
or  so  far  as  it  is  not  altered  or  revoked  by  the  codicil  itself.(l) 

14.  In  1820,  A  made  bis  will,  duly  attested  to  pass  lauds.  He  after- 
wards purchased  other  lands,  and  in  1831  made  a  codicil,  on  the  same 
paper,  duly  attested,  and  reciting  the  execution  of  the  will,  declaring 
the  instrument  to  be  a  codicil,  directing  it  to  be  annexed  to  and  made 
part  of  the  will,  and  confirming  the  will  in  everything,  except  where  it 
was  thereby  revoked  and  altered.  The  will  gave  to  B,  brother  of  A, 
one-"half  of  "  all  my  estate,"  for  life  ;  "  the  other  half,  in  equal  shares, 
and  in  fee  simple,  to  all  the  children  of  my  brother  0,  and  my  sister  D, 
respectively."  The  will  then  gave  to  the  same -children  the  remainder 
in  the  other  half,  expectant  upon  B's  life  estate ;  "  and  also  all  other 
estate  which  I  have,  and  all  right,  &c.,  not  above  devised,"  &c.  The 
codicil,  in  addition  to  the  clauses  above  mentioned,  proceeded  to  "  re- 
voke and  annul  each  and  every  bequest  and  devise  made,  given  and 
bequeathed  in  and  by  said  will  to  the  children  of  ray  sister;  and,  sec- 
ondly, I  give,  &c.,  all  and  every  part  of  my  estate,  of  whatever  desurip- 
tion^  which  is  in  said  will  in  any  way  given  to  said  children  of  D,  to  the 
children  of  my  brother  C,"  &c.  Held,  the  will  was  republished  by  the 
codicil;  that  the  words,'  "  all  my  estate,"  at  ihfe  date  of  the  codicil,  in- 
eluded  the  after-purchased  lands  ;  that  the  will  showed  an  intent  to  dis- 
pose of  all  A's  property,  but  the  technical  rule  of  law  prevented  its 
operating  upon  future  property;  that  at  the  date  of  the  codicil  he  had 
power  to  devise,  and  the  continuing  intent  to  do  so  was  declared  by  the 
republication  and  confirmation  of  the  will;  and  that,  the  intent  and 
power  thus  concurring,  the  after-purchased  lands  passed.  It  was  further 
held,  that  by  the  enlarged  operation  of  the  will,  arising  from  republica- 
tion, without  word^of  restraint,  the  children  of  both  C  and  D  would 
have  taken  their  respective  shares  in  the  estate  thus  enlarged ;  but  that 
by  the  same  codicil  whieh  effected  the  republication,  the  whole  power 
of  the  will,  which  devised  anything  to  C's  children,  was  annulled  and 
taken  away,  and  the  portion  of  estate  which,  but  for  these  words  of  re- 
vocation, would  have  gone  to  one  family,  was"  given  to  the  other  ;  that 
the  will  and  codicil  must  be  construed  together  as  one  instrument,  and 
in  such  way  as  to  give  effect  to  every  part,  and  to  the  general  intent,  if 
practicable  ;  that  the  will  being  only  confirmed,  except  so  far  as  it  was 
revoked,  &c.,  and  being  revoked  to  the  extent  of  annulling  every  bequest 
and  devise  to  C's  children,  and,  therefore,  coming  within  the  exception, 
the  devise  to  these  children  could  derive  no  force  from  the  words  of 
confirmation. (2) 

14  a.  A  testator,  possessed  only  of  personalty,  by  the  residuary  clause 
of  his  will,  bequeathed  it  to  his  wife  for  life,  and  after  her  death  to  his 

(1)  Haven  v.  Poster,   14  Pick.  541.   543.  1      (2)  Haveav.  Foster,  14  Pick.  534. 
And  see  Hughes  v.  Turner,  3  My.  &  K.  688.    ] 
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children  in  certain  proportions.  Having  subsequently  acquired  real 
estate,  he. made  a  codicil,  by  which  he  left  certain  shares  to  his  wife 
"on  the  same  terms  as  I  have  everything  else,  (everything  I  possesss  I 
leave  her.)"  Held,  the  words  showed  'a  present  intention,  and  passed 
the  real  estate.(l) 

15.  Tlie  principle  settled  in  Strathmore  v.  Bowes,  (sec.  10,)  has  been 
recognized  in  a  late  English  case.  ,  A,  by  a  codicil  to  her  will,  duly 
attested,  &c.,  revoked  an  annuity  given  by  the  will,  and,  after  reciting 
the  death  of  B,  one  of  the  trustees  named  in  the  will,  revoked  the 
estates  and  powers  thereby  given  to  him,  and  devised  them  to  C,  thereby 
placing  C  in  the  place  and  stead  of  B,  as  trustee,  &c.  A  further  gave 
a  legacy  to  C,  in  consideration  of  his  assuming  the  trust,  and  revoked 
one  given  by  the  will  to  B.  Between  the  making  the  will  and  that  of 
the  codicil,  A  purchased  lands.  Held, (a)  the  will  was  not  lepubiished, 
and  these  lands  did  not  pass. (2) 

1(1  In  another  late  case  in  England,  the  will,  after  certain  specific  de- 
vises, gave  "  the  rest,  residue  and  remainder  of  tlie  real  estate  whatso- 
ever, in  possession,  reversion,  remainder,  and  expectancy,"  &c.  The 
codicil  recited  a  desire  to  dispose  of  the  whole  of  the  testator's  lands, 
tenements,  &c.,  but  proceeded  to  revoke  certain  devises  made  by  the 
will,  and  to  devise  the  property  thereby  dis/josed  of  to  other  persons. 
One  clause  was  as  follows:  ''and  whereas  by  my  will  I  have  given, 
&c.,  all  and  ^ery  my  real,  &(.'.,  in  or  near,  &c.,  now  I  do  hereby  revoke 
the  same  devise  and  bequest,  and  give,  &c.,  all  and  every  my  estate,  so 
given,  &c.,  as  herein  before  lastly  reciteci,"  &c.  Between  the  niaking 
of  the  will  and  that  of  the  codicil,  the  testator  purchased  lands..  Held, 
under  the  circumstances  of  the  case,  it  was  as  if  the  testator  iiad  said, 
"  I  am  now  dealing  with  the  property  I  have  given,  and  with  no  other ;" 
that  the  operative  words  of  the  will,  being  unambiguous,  were  not  to  be 
explained  or  controlled  by  the  preamble;  and  that  the  after-purchased 
lands  did  not  pass.(3) 

17.  But  where  by  his  will  the  testator  devised  lands  to  his  wife  for 
life,  and  after  other  devises  gave  her  the  residue  in  fee  ;  and,  having 
purchased  other  lands,  by  a  codicil,  recited  that  he  had  made  a  will  dis- 
posing o^  all  he  was  then  possessed  of,  ratified  and  confirmed  the  will,  and 
then  gave  the  wife  a  life  estate  in  a  part  of  the  atter-purchasc-d  lands, 
and  made  an  ineffectual  devise  of  the  rest;  held,  the  residuary  clause 
in  the  will  in  favor  of  the  wife  embraced  these  lands.('±) 

1«.  Republication  will  be  effected  by  a  will  executed  conform;ibly 
to  the  law  at  the  time,  though  not  to  the  law  existing  wheit  the  will  was 
made.  As  where  a  statute  has  required.a  smaller  number  of  witnesses 
tlian  were  before  necessary. (5)(6) 


(1)  Warner  v.  Warner,  2  Rn^.  L.  &  Eq,  68, 

(2)  Hujjiies  V.  Turner,  3  My.  &  K.  666. 
(See  also  DuMlnp  d.  Danlap,  4  Desaui321; 
Eendall  v.  Kendall,  3  Muuf.  272.) 


(3)  Moiiypenny  v.  Bristow,  2  Russ.  &  Uj. 
117. 

(4)  Williams  a.  Goodtitle,  10  B.  &  0.  895. 

(5)  Andrews  v.  Turner,  3  Ad.  &  El.  N.-  S. 
177. 


(a)  By  Sir  C.  Pepys,  M.  R.,  after  a  contrary  decision  by  his  predecessor. 

(6)  Devi.se  to  a  re.siduary  deviaeo  of  all  the  testator's  other  Ireeliold  estate.  Haviiif;  Mfter- 
wards  acquired  lands  in  fee.  he  took  the  will  in  his  liands,  and  .said  belore  the  atte.stiiif,'  wit- 
nesses, "  I  liave  called  you  to  witues-s  that  this  ia  ray  last  will."  A  certiticale  ol  re-nel<no\v- 
ledttment  was  written  upon  the  will,  acknowledged  t)y  liini,  and  siRned  tiy  the  wituessesi 
Held,  a  good  republication.     Reynolds  v.  Shirley,  7  Ohio,  (part  2.)  H9. 

The  ti)llowiijg  case  is  founded  upon  a  late  English  statute  in  relation  to  wills.     A  testator, 
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CHAPTER  XCIV. 

VOID    AND    VOIDABLE    DEVISES. 


2.  Devise  to  the  heir-at-law. 

12.  IncapKcity  of  testator. 

13.  Lapsed  devises. 


20.  Non-performance  of  cofldition. 

22.  Alteration. 

23.  Unoertainty. 


1.  The  subject  of  this  chapter  has  been  incidentally  noticed,  in  seve- 
ral points  of  view,  in  previous  chapters.  A  few  additional  particulars 
remain  to  be  mentioned. 

2.  A  devise  has  been  held  to  be  void,  if  made  to  the  heir-at-law, .and 
if  it  gives  him  the  same  estate  which  he  would  have  inherited. (a)  In 
such  case,  the  heir  takes  by  descent,  which  is  a  better  title  than  that  of 
a  devisee,  because  an  adverse  claimant  may  enter  upon  the  latter,  but 
not  upon  an  heir.  Another  reason,  in  favor  not  of  the  heir,  but  of  cred- 
itors, is,  that  if  he  claimed  by  devise,  he  might  plead  to  an  action 
nens  per  descent. 

8.  The  rule  applies  to  a  devi.se  in  remainder.  Thus,  where  one  de- 
vises to  his  wife  for  life,  remainder  to  his  heir-at-law  ;  the  latter  devise 
is  void. 

4.  Also,  to  a  devise  charged  with,  and  to  be  forfeited  upon  the  non- 
payment of,  debts  or  portions;  as,  for  instance,  portions  to  younger 
children. (1) 

5.  Devise  to  the  testator's  wife  for  life,  .then  to  his  next  heir-at-law, 
and  his  or  her  heirs,  provided  he  pay  £1,000  accoi'ding  to  the  wife's 
appointment.     The  heir  takes  by  descenti(2) 


(1)  Paramour  v.  TarSley,  Plow.  545;  Co. 
Lit.  12  b :  2  Saun.  7,  n ;  Clarke  v.  Smith, 
Com.  R.  72;  Buslipool's  case,  2  Leon.  101; 
Hust  o.  Winclielsea,  1  Bl.  B.  187;  Sinitli  v. 
TrigfT.',  1  Str.  487 ;  Allen  v.  Heber,  1  BI.  R. 
22  ;  Fearne's  Opiu.  229  ;  Haynworth  v.  Pret- 


ty, Cro.  Eliz.  833,  919;  Parsons  v.  "Winslow, 
6  Mass.  169;  14,88;  Emerson  v.  Inclibird, 
Ld.  Ray.  728;  Buckley  v.  Buckley,  11  Barb. 
43. 

(2)  Clarke  v.  Smith,  Com.  R.  72. 


by  will  made  in  1815,  devised,  "all  the  rest,  residue  and  remainder  of  his  personal  estate, 
goods  and  chattels  wliatsoever  and  wheresoever,"  subject  to  the  payment  of  debts  and  lega- 
cies, to  his  brother,  and  appointed  him  executor.  He  further  devi.sed  "all  and  singular  his 
manors,  &c.,  lands,  tenements,  &c.,  at  or  near,  &o.,  in  the  county  D,  &c.,  and  all  other  his 
real  estates  in'aajd  counties  .and  elsewhere,"  &o.,  to  one  Shaftor.  In  1841,  after  the  death 
of  his  brother,  tlie  testator  made  a  codicil,  appointing  anotlier  executor,  and  ratifying  and 
confirming  his  will,  and  died  in  1841.  At  the  making  of  the  will  and  at  his  death,  the  tes- 
tator owned  freehold  and  leasehold  estates  in  the  county  D.  Held,  under  St  1  Viet,  c.  26, 
a.  24,  the  will  must  be  considered  as  made  in  1844,  and  as  a  general  devise  of  the  testator's 
lands  within  sec.  26  of  that  statute,  that  the  leaseholds  passed  to  Shaftor,  and  the  prior  de- 
vise ot  the  personal  estate  did  not  show  a  contrary  intention,  so  as  to  prevent  the  operation 
of  the  enacting  part  of  the  26th  sec.     Wilson  v.  Eden,  2  Bug.  L.  &  Eq.  345. 

(a)  Otherwise,  by  St.  3  &  4  Wm.  IV,  ch.  106.  If  heirs  take  under  that  description  by 
purchase,  they  tnke  per  capita.  Campbell  v.  Wiggins,  Bice,  10.  They  may  take  by  devise 
under  that  description.  Davis  v.  Saul,  6  Dana,  52.  A  devise  to  children  of  the  testator's 
brothers  and  sisters,  by  name,  is  construed  per  capita.  Malone  v.  Majors,  9  Humph.  577. 
Where  a  devise  is  made  to  the  heir,  the  debts  shall  be  charged  paW^asaw  upon  his  land  and 
that  devised  to  others.  Biedermar  v.  Seymour,  3  Beav.  368.  A  testator  devised  and  be- 
queathed all  his  real  and  personal  estate  to  trustees,  upon  trust  (after  certain  life  estates) 
for  the  heir-at-law  of  his  family  then  living,  whosoever  the  same  might  be.  Held,  the  next 
of  kin  of  the  testator  had  no  interest  under  this  devise.  Teltam  v.  Ashtoii,  1  Kng.  L.  & 
Eq.  165.    And  if  either  pay  more  than  his  share,  there  shall  be  a  contribution.     lb. 
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6.  Where  the  devisee  would-be  heir  of  only  part  of  the  estate,  as,  for 
i.istancc,  where  he  is  the  son  of  one  of  two  daughters  deceased,  he  takes 
the  whole  by  devise.  He  cannot  take  even  his  own  share  by  descent, 
for  there  can  be  no  descent  of  a  moiety  to  one  co-parcener  as  heir ;  nor 
can  one  plead  a  descent  uni  filim  et  cohceredi;  but  it  is  a  descent  to 
all.(l) 

7.  Where  the  estate  devised  to  an  heir  differs  in  quantity  from  that 
which  he  would  have  inherited,  he  takes  as  devisee.  Thus,  where  the 
devise  is  in  tail ;  or  in  fee-simple,  but  with  a  devise  over,  upon  his 
dying  a  minor,  and  without  issue.(2) 

8.  Difference  in  the  quality  of  the  estate  has  the  same  effect.  Thus 
a  deviseto  daughters,  who  would  have  inherited  as  parcencers,  makes 
them  joint  tenants  by  purchase.  So  a  devise  to  gavelkind  heirs  in 
England,  "  equally  to  be  divided,"  makes  them  tenants  in  common  by 
purchase.(3) 

9.  Mr.  Pearne  was  of  opinion,  that  where  a  devise  is  made  to  the  heir 
and  a  stranger,  the  former  takes  by  descent;  because,  if  one  moiety 
only  were  devised,  leaving  the  others  to  descend,  the  heir  and  devisee 
would  hold  in  common.  So,  if  one  moiety  were  devised  to  the  heir, 
and  the  other  to  a  stranger,  they  would  hold  in  the  same  way. (4) 

10.  Where,  in  a  petition  for  partition,  the  party  claimed  as  devisee, 
being  also  an  heir  at  law,  and  no  objection  was  made  by  the  defendant 
on  this  ground  ;  it  was  held  that  the  exception  should  be  considered  as 
waived,  and  the  petitioner  not  turned  round  to  another  action.(6) 

11.  Where  one  makes  an  appointment  by  will,  to  his  heir  at  law, 
the  latter  takes  as  heir.(6) 

12.  A  will,  like  other  instruments,  is  rendered  void  by  incapacity 
of  the  testator,,  or  by  fraud  and  imposition  practised  upon  him.  But 
equity  will  not  itself  set  aside  a  will  upon  these  grounds,  but  will  send 
the  case  to  a  trial  at  law  of  the  issue  devisavit  vel  nori.{7) 

13.  In  England,  a  devise  becomes  void,  or  lapses,  by  the  devisee's 
dying  before  the  testator.  '  It  is  said,  this  rule  was  established  early  in 
the  reign  of  Elizabeth,  and  probably  derived  from  the  civil  law  maxim, 
" pro  rion  scriptis  sunt  iis  relicta,  qui  vivo  teslatore  decedunt.''\a)  If  the 
devise  is  in  fee  or  in  tail,  the  word  heirs  or  issue  is  used  as  a  term  of 
limitation, {b)  denoting  the  quantity  of  e.-^tate  given  ;  not  to  describe  the 
heirs  or  give  them  anything.  And  the  construction  is  the  same,  where 
the  land  is  first  devised-  for  life,  then  to  trustees  to  preserve,  &c.,  during 
the  life  of  the  devisee,  then  to  his  issue;  because  in  such  case  the  de- 
visee, if  he  had  survived  the  tcstut(;r,  would  have  taken  an  estate  tail. 
Nor  is  a  contrary  inference  to  be  flrawn  from  the  facts,  that  the  de\isee 
had  children  at  the  making  of  the  will,  known  to  the  testator,  and  who 


(1)  Reading;?;.  Royston,  1  Salk.  242;  2  Ld. 
Ray.  829;  Com,  R    123. 

(2)  P)ow.  545;  Scott  «.  Scott,  Amb.  383. 

(3)  Cro.    Eliz.  431;  Bear's  case,    1  Leon. 
112. 


(4)  Fearne's  Opin.  128. 

(5)  Newkerk  v  Newkerk,  2  Gaines,  351-6. 

(6)  Hurst  V.  VViiiclielsea,  2  Keny.  444. 

(71  Kerriek   v.  Brausby,  7  Bro.'Parl.   437; 
Webb  V.  Claverden,  2  Alk.  424. 


(a)  By  tlie  same  law,  where  a  slave  was  bequeatlied,  and  her  offspring,  and  the  former 
died  betore  the  testator,  tlie  offspring  still  werjt  to  the  legatee.  Otherwise,  where  a  slave 
and  hi^peadhiim  were  devised  ;  or  a  farm,  with  its  instruments.     Dom.  lib.  2,  97. 

(ij  Tliat  wmui  is  a  word  oi parchaae,  see  Cursliam  v.  Newland,  4  Mees.  &  W.  101. 
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are  also  in  part  heirs  at  law ;  or  that  a  remainder  over  is  given  only  on 
failure  o/issue.{l) 

14.  It  has  been  said,  in  argument,  that  the  rule  in  question  was  never 
judicial!}'  contradicted  or'  impeached,  though  there  is  a  dictum  of 
Chief  Justice  Popham  to  the  contrary,  in' regard  to  a  devise  in  tail.  In 
one  case  also,  the  Court  of  King's  Bench  in  Ireland  held  a  contrary 
doctriue;  but  its  judgment  was  reversed  by  the  King's  Bench  in  Eng- 
land, and  the  House  of  Lords.(2) 

15.  Where  a  devise  is  made  to  two  persons,  one  of  whom  dies  before 
the  testator,  the  question  whether  the  devise  lapses  will  of  course  de- 
pend upon  the  consideration,  whether  they  would  have  been  joint  ten- 
ants, or  tenants  in  common. 

16.  One  devised  to  A,  his  son,  B,  his  daughter,  and  C  and  D,  grand- 
sons, surviving  children  of  a  deceased  daugiiter,  to  be  divided  between 
them  into  three  parts,  C  and  D  taking  together  a  third.  He  devised 
other  portions  to  other  children,  in  full' of  their  share,  and  charged  A, 
B,  C  and  D  with  his  debts,  in  equal  thirds.  C  died,  living  the  testa- 
tor, unmarried.  Held,  the  devise  to  him  did  not  lapse,  but  survived 
to  D.(3) 

17.  Republication  of  the  will  after  the  devisee's  death  does  not  pre- 
vent the  lapsing  of  the  devise;  although  his  dt-ath,  and  the  birth  of  a 
child  a;fter  the  making  of  the  will,  were  known  to  the  testator. (-1) 

18.  A  trust,  as  has  been  seen,  (Vol.  I,  Trust,)  fist^ns  itself  on  the  land. 
Hence  a  devise  in  trust  does  not  lapse  by  the  devisee's  death. (5)(a) 

19.  Land,  which  is  the  subject  of  a  lapsed  devise,  passes,  not  to  a 
general  residuary  devisee,  but  to  the  heirs,  because  the  testator's  inten- 
tion, as  to  the  property  to  be  included  in  the  residuary  devise,  is  to  be 
judged  of  at  the  making  of  the  will,  when  the  specific  devise  was  con- 
sidered valid,  and  not  to  be  collected  from  subsequent,  unforeseen 
accidents.(6)(&) 


(1)  6  Cruise,  115;  "Weisliaupt ».  Breliman, 
5  Bin.  118;  Brett  i).  Rigiien,  Plow.  341; 
Puller  V.  Puller,  Cro.  Kliz.  422 ;  Hutton  v. 
Simp^iOii.  2  Verri.  722 ;  Wynn  v.  Wynn.  3 
Bro.  Purl,  95:  Goodrifjlit  v.  Wright,  1  P. 
Wms.  397  ;  1  StrR.  25;  Woodriiilit  v.  Wriglit. 
10  Mod.    370;   Hodgson  v.    Anndrose,  Doug. 

^  337  ;  Gore  J).  Stevens,  1  Dana,  203,  Warner 
V.  "White,  3  Bro.  Pari.  435  ;  2  Ves.  77;  Pisher 
V.  Hll,  7  Mass.  86;  4  Nev.  &  M.  308;  Mof- 
fat V.  C.irow,  7  Paige,  328. 

(2)  Warner  v.  White,  3  Bro.  Pari,  435. 


(3)  Anderson  v.  Parsons,  4  Greenl.  486. 
See  1  Root,  78;  Allison  v.  Kurtz,  2  Watts 
185;  Hunnphreys  v.  Howes,  1  Russ.  &  My. 
639 

(4)  Doe  V.  Kett,  4T.  R.  601. 

(5)  Att.  Gen.  v.  Downing.  Arab.  571. 

(6)  Wright  V.  Hall,  Portes.  182;  Roe  r. 
Pliidd.  Ih.  184;  Gore  v.  Stevens,  1  Dana, 
206;  .Doe  v.  Underdown,  Wille.s,  29:i ;  Hay- 
den  V  Sto\ight()n,  5  Pick.  528 ;  Brewster  v. 
Mol'all.  15  Conn.  274.  See  .Spooner's,  Ac,  9 
Eiig.  L,  &  Kqn.  101. 


(a)  Where  land  is  devised  upon  a  trust  which  is  void,  as  tending  to  create  a  perpetuity, 
the  lieir  is  entitled  to  recover.     Hillyard  v.  Miller,  10  Barr,  326. 

(6)  It  is  the  prevailing  statutory  law  of  thu  ITuited  States,  that  a  devise  to  issue  does'  not 
lapse,  if  they.leave  is.sup.  In  Maine,  Rliode  Island.  Ohio  and  Michigan,  the  rule  applit-s  to 
any  relation..  In  Arkansas,  to  any  cliild  or  descendant,  leaving  a  child  or  descendant.  In 
New  Hampshire,  to  heirs  in  the  descending  line.  N.  H.  Rev.  St.  312.  In  Vermont,  to  any 
•relation,  unless  there  is  an  intention  to  the  contrary.  Verm,  Rev.  St.  257-S.  In  Maryland, 
it  seems,  no  devise  lapses  hy  the  devisee's  death.  Md  L.  598.  In  Kentmky,  a  devise 
passes  to  the  (fe4'ceBA,i?ite  of  the  devisee;  if  none,  lo  the  surviving  devisee.  Sts.  1852.  In 
Yir'inia  to  iisue.  Code,  516.  In  North  and  South  Carolina,  to  a  child.  In  Connecticut,  a 
child  or  grandchild.  In  Massachusetts,  a  devise  to  a  grandchild  lap.se8.  if  the  devisee 
die  living  the  testator,  not  leaving  lineal  deficendanLs.  Ballard  v.  Ballard,  18  Pick.  41. 
See  Bishop  v.  Bishop,  4  Hill,  138;  Swan,  999.     In  Pennsylvania,  in  ease  of  devise  to  a 
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20.  A  devise  becomes  void,  by  non-performance  of  a  condition  sub- 
sequent, annexed  to  it.  Thus,  where  land  was  devised  to  a  town,  for 
the  purpose  of  building  a  school-house  upon  it,  provided  it  should  be 
built  within  a  certain  distance  of  the  meeting-house ;  held,  the  devise 
was  upon  condition  subsequent,  a  neglect  to  perform  which  for  twenty 
years  forfeited  the  estate.(.l) 

21.  In  such  case,  the  remaining. interest,  contingent  upon  such  for- 
feiture, is  itself  a  proper  subject  of  devise;  and,  unlike  a  lapsed  devise, 
passes  to  the  residuary  devisee,  not  to  the  heir  at  ]aw.(2Xa) 

22.  Alteration  of  a  will,  whether  material  or  immaterial,  by  one 
claiming  under  it,  avoids  the  will.  Whether  even  a  material  altera 
tion  by  a  stranger  has  this  effect,  qu.  ?{i) 

23.  A  devise  may  be  void  for  uncertainty^  either  of  the  devisee  or 
the  thing  devised.  But  a  mistake  of  the  name  or  description  of  the 
devisee  does  not  avoid  the  devise,  if  the  person  intended  can  be  clearly 
ascertained. (4)     (See  ch.  98.)    * 


{I)  Hay  den  v.  Stoughton,  6  Pick.  528.  See 
Oiambersv.  Wilson,  2  "Watts,  495  ;  10  B.  & 
C.  433  ;  4  Gil]  &  J.  323  ;  Clapp  v.  Stoughton, 
10  Pick.  463. 

(2)  lb.  See  3  "Whart.  4T7  ;  3  M.  &  S.  300 ; 
Phillips  V.  Phillips,  1  My.  &  K.  649. 

(3)  Jackson  v.  Malin,  15  John.  293. 

(4)  Cheyney's  case,  5  Rep.  68  b ;  Doe 
Joiaville,  3  B.  172;  Inhts.  ka.  v.  Cole,  3  Pick. 
232 ;  Blundell  v.  Gladstone,  1  Phil.  279.    See 


8  Conn.  47  ;  6  V/atts,  192  ;  3  Halst.  90  ;  Doe 
V.  Fleming,  2  C.  M,  k  H.  63S ;  Jones  v.  Han- 
cock, 4  Dow.  145  ;  Waite  v.  Templer,  2  Sim. 
524;  Richardson  v.  Watson,  4  Barn,  k  Ad. 
787;  Doe  v.  Perratt,  10  Bing.  198;  Pugh 
V.  Goodtitle,  3  Bro.  Pari.  454;  Thomas  v. 
Thomas,  3  Barn.  &  Cr.  823  ;  Bayeaux  v.  Bay- 
eaux,  8  Paige,  333 ;  Liley  t.  Hey,  Hare,  680 ; 
Bradshaw  v.Bradshaw,  2  T.  &  Coll.  72  ;  Lucas 
V.  Duffield,  6  Gratt.  45^6 ;  M'CuUogh  v.  Gil- 


brother  or  sister,  or  the  children  of  a  deceased  brother,  fee,  the  testator  leaving  no  lineal 
<lesoendants,  the  devise  shall  not  lapse,  unless  the  will  expressly  so  direct.  Penn.  St.  1844, 
565.  A  statute  of  this  nature  has  been  held  not  to  substitute  the  surviving  issue  for  the 
deceased  devisee,  absolutely ;  but  to  leave  such  an  interest  in  the  latter,  as  he  can  himself 
dispose  of  by  will.     Johnson  v.  Johnson,  3  Hare,  157. 

Devise  to  two  persons,  one  of  whom  died  before  the  testator.  Held,  (in  Tennessee,)  by 
the  act  abolishing  joint  tenancies,  his  share  lapsed,  and  descended  to  the  heirs  of  the  testa- 
tor.    Strong  V.  Ready,  9  Humph.  168. 

Devise  to  a  daughter,  and  if  she  should  die  without  chUdrea  surviving  her,  "  then  I  give 
said  land  to  ray  own  heirs  at  law."  The  daughter  died,  living  the  testator,  as  also  another 
daughter.  Held,  the  children  of  the  latter  took  the  share  which  their  mother  would  have 
taken.    Simmons  v.  Gooding,  5  Ired,  Bqu.  382. 

Devise  to  a  daughter, — "  on  the  marriage  of  my  said  daughter,  said  property  to  be  held 
by  my.  said  daughter  and  her  husband  during  their  joint  lives  and  tho  life  of  the  survivor, 
and,  at  the  decease  of,  kc,  and  her  said  husband,  to  be  equally  divided  between  the  chil- 
dren of  my  said  daughter,  who  may  survive  their  said  parents,  and  be  living  at  their  death," 
&a.  The  daughter  married  and  died,  having  no  children,  in  her  father's  lifetime ;  and  her 
husband  survived  the  testator.  Held,  the  husband  took  nothmg,  the  devise  having  lapsed. 
Simmons  v.  Gooding,  5  Ired.  Equ.  3S2. 

Devise  as  follows :  "  I  give  to  A  two  tracts  of  land,  &o.  I  enjoin  it  on  him  to  pay  to  each 
of  B's  four  children,  £50  to  each  child,  as  they  arrive  at  the  age  of  16;  then  the  said  lands 
will  be  his  right  and  property,  to  him  and  his  heirs  forever."  C,  one  of  the  four  children, 
died  before  the  age  of  16,  and  D,  another  of  them,  died  in  the  lifetime  of  the  testator. 
Held,  the  amounts  charged  on  the  land  in  favor  of  C  and  D  were  sunk,  and  the  land  was 
to  be  held  free  of  that  charge.     Smith  v.  Wiseman,  6  Ired.  Eq.  540. 

A  testator  devised  the  proceeds  of  sale  of  certain  real  estate,  which  he  directed  to  be  sold, 
and  all  other  moneys,  arising  from  any  other  part  of  his  estate ;  certain  pecuniary  legacies  to 
his  nieces,  a  nephew,  and  a  brother;  and  all  the  remainder  of  his  estate  to  two  of  his 
brothers,  to  be  equally  divided  between  them.  The  will  was  made  before  tlie  Pennsylvania 
act  of  May  6th,  1844,  but  the  testator  died  after  its  passage.  The  residuary  legatees  died 
before  the  testator,  each  leaving  children.  Held,  that  the  devises  in  favor  of  the  residuary 
legatees  lapsed,  and  that  their  residuary  interest  did  not  vest  in  their  children  by  virtue  of 
said  act.     Martindale  v.  Warner,  3  Harris,  471. 

(a)  In  North  Carolina,  where  a  devise  fails  to .  take  effect,  the  property  passes  under  the 
residuary  clause.     St.  1844-5,  125-6.     So,  ic  Virginia.     Code,  516. 
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24.  "  My  land  and  slaves  to  be  equally  divided  among  my  children ; 
to  each  of  my  daughters  a  small  tract  of  land."  Held,  the  latter  clause 
was  void  for  uucertainty,(l) 

25.  A  testatrix  devised  as  follows :  "  I  desire  that,  at  ray  decease, 
after  my  just  debts  are  paid,  my  property  may  be  divided  in  the  fol- 
lowowing  manner: — To  the  Bible  Society,  Education,  Colonization 
and  Home  Missionary  Societies,  each  five  hundred  dollars."  These 
societies  were  not  described  by  their  proper  corporate  names,  though 
they  were  well  known  and  usually  called  by  those  names.  Held, 
the  legacies  were  void  for  uncertainty. (2) 

26.  Devise — "  let  my  debts  be  paid.  Let  all  my  goods  and  chattels 
be  sold,  and  the  fund  accumulated,  except  so  far  as  is  needed  for  the 
comfortable  settlement  of  the  family,  except  £200  a  year  to  be  laid 
by  as  a  marriage  portion  for  my  daughter,"  (naming  her,)  "  my  son," 
(naming  him,)  "is  heir  to  the  whole  real  estate."  .Held,  void  for  un^ 
certainty. (3) 


CHAPTER  XCV. 


CONST  RtrCTION    OE    DEVISES. 


1.  Devises  construed  Ulieraliy,  by  the  inten- 
tion'. 

3.  ]  0.    General  intent. 

4.  Rules  of  law   must  govern — technical 

words  and  decided  oases. 
8.  Introductory  words. 


9.  Uncertain  devise  void. 

13  Or  and  and. 

17.  Ser  and  their. 

18.  Transposition  of  estates. 
21.  Inconsistent  clauses. 


1.  Upon  the  ground,  that  wills  are  often  raade  in  haste,  when  a  party 
is  inops  consilii,  and  by  inexperienced  persons ;  a  devise  is  not  construed 
strictly  and  technically,  like  a  deed,  but  liberally,  and  according  to  the ' 
intent.  And  such  intent  may  be  gathered,  in  case  of  doubt,  not  from 
detached  clauses,  but  from  the  whole  will,  "  ex  viscerihis  testamenti"  so 
that  every  word  may  have  its  effect' if  possible.  So  a  will  and  codicil 
may  be  considered  together,  and  construed  as  different  parts  of  the 
same  instrument.(4:)(a) 


more,  11  Penn.  370 ;  Maeck  v.  Nason,  21 
Term.  115  ;  Atty.  &o.  v.  Jolly,  2  Strobh.  Equ 
379;  Timberlakev.  Harris,  7  Ired.  Equ.  188; 
Adams  v.  Jones,  9  Eng  L.  &  Equ.  269. 

(1)  Weatherhead  v.  Sewell,  9  Humph.  272. 

(2;  Taylor  v.  The  American,  &c.,  7  Ired. 
Eq  201. 

(3)  Jackson  v.  Craig,  3  Eng.  L.  &  Equ.  173. 

(4)  Strong  v.  Cummin,  2  Burr.  770  ;  Barker 
V.  Giles,  2  P.  Wms.  282;  Eindlay  v.  Kiddle, 
3  Binn.  148 ;  Richardson  v.  Noyes,  2  Mass. 
58;   Mann  V.  Mann,   14  Jotin.  1-9  ;  Berry  v. 


Berry,  1  Har.  &  J.  421 ;  Reno  v.  Davies,  4 
Hen.  &  M.  291;  2  Marsh.  50;  3  Des.  83-4  f 
2  Day,  350  ;  1  Teates,  518  ;  3  Teates,  187  ; 
Dawes  v.  Swan,  4  Mass. '208;  Hoxie  v. 
Hoxie,  7  Paige,  187  ;  Hallett,  lb.  375  ;  Mof- 
fat v.  Carow,  lb.  328;  Jarnigan  v.  Conway, 
2  Humph.  50  ;  Morton  v.  Barrett,  9  Shepl. 
257  ;  Hone  v.  Van  Schaick,  3  Barb.  Ch.  488  ; 
Hall  V.  Chaffee,  14  N.  H.  215  ;  Brimmer  v. 
Sohier,  1  Gush.  118  ;  Button  v.  American, 
&c.,  23  Term.  336;  Reid  V.  Hancock,  10 
Humph.  368. 


(a)  It  has  been  held,  that,  in  order  to  fix  the  person  intended  as  a  devisee,  pardl  evidence 
is  admissible  of  the  testator's  declarations  and  instructions  in  the  drawing  of  the  will.  His- 
cocks  v.  Hiseocks,  5  Mees.  &  W.  363.  See  ch.  96,  see,  19.  But  see  Watkins  v.  Flora,  8 
Ired.  374;  Barnes  v.  Simras,  5  Ired  Equ.  392. 

Wills  are  to  be  construed  from  the  written  language  of  an  instrument  itself)  nor  will 
evidence  aliunde,  as  a  general  rule,  be  admitted.  Collins  v.  Hope,  20  Ohio,  492.  Unless 
there  be  some  latent  ambiguity.     Hearn  v.  Ross,  4  Harring.  46. 

Parol  evidence  maybe  received  for  the  purpose  of  counteraotiag  fraud  in  the  devisee ;  and, 
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2.  General  words  may  be  restrained  by  subsequent  particular  ones, 
and  shall  not  be  so  construed  as  to  defeat  the  intent. 

3.  A  manifest  general  intent  shall  be  carried  into  effect,  though  some 
particular  intent  is  thereby  defeated,  and  though  the  clause  by  which 
the  former  is  expressed  stands  first  in  order  in  the  will.  The  two  in- 
tentions are  balanced  against  each  other,  and  that  which  is  weightiest 
and  most  comprehensive  effectuated.  Courts  substitute  themselves  in 
the  place  of  a  testator,  and  suppose  the  question  to  have  been  asked 
him — you  have  willed  two  things,  which  cannot  both  be  obeyed  ex- 
actly, and  therefore  one  must  yield  to  the  other.  What  must  be  the 
answer?  I  wish  to  be  obliged  in  the  principal,  capital  and  most  ma- 
terial destination  I  have  made,  and  to  reject  the  secondary  and  subor- 
dinate one.(l) 

3  a.  A  testator,  after  directing  that  "all  his  worldly  substance  be 
disposed  of,"  proceeded  to  say,  that  he  willed  and  devised  that  a  certain 
farm  fall  into  the  possession  of  A,  laying  this  injunction  and  prohibi- 
tion, "not  to  leave  the  same  to  any  but  the  legitimate  heirs  of  A's 
father's  family,  at  his,  A's  decease."  Held,  there  was  a  general  intent 
to  give  the  fee  to  A,  with  a  particular  intent  respecting  the  power  of 
alienation,  which  was  void,  because  inconsistent  with  a  reasonable  en- 
joyment of  the  fee,  and  also,  for  uncertaintjr. 

4.  A  will  should  be  construed  in  consistency  with  the  rules  of  law.(a) 
Two  questions  are  to  be  made ;  1.  What  was  the  intent ;  2.  Was  it 
agreeable  to  the'  rules  of  law.    Judge  Yates  remarked,  that  if  the  intent 


(1)  Per  "Wilraot,  Ch.  J.,  Roe  v.  Crew,  "Wilm. 
272  ;  2  VVils.  322  ;  Robinson  v.  Robinson,  1 
Burr.  38 ;  Doe  v.  Applin,  4  T.  R.  82 ;  Chase 
V.  tockerman,  11  Gill  &  J.  685  ;  MoGrani  v. 
Davenport,  6  Por.  319.    But  see  Pickering  y. 


Langdon,  9  Siiepl.  413  ;  M'CuUougli  v.  Gil- 
raore,  11  Penn.  370 ;  Kelly  v.  Stinson,  8 
Blaokf.  381 ;  Cornish  y.  Wilson,  6  Gill,  299  ; 
Pue  V.  Pue,  1  Md.  Ch.  382  ;  Lewis  v.  Daniel, 
10  Humph.  305. 


in  some  cases,  to  attach  a  trust  to  an  estate  devised.  But,  in  such  cases,  the  court  will  act 
with  extreme  caution,  in  receiving  such  evidence.     Collins  v.  Hope,  20  Ohio,  492. 

Bequest  to  the  "Franklin  Seminary  of  Literature  and  Science,  Newmarket,  N.  H." 
There  was  no  institution  of  that  name,  but  there  was  an  institution,  incorporated  by  the 
name  of  the  "  Trustees  of  the  South  Newmarket  Methodist  Seminary."  Held,  a  latent  am- 
biguity, which  might  be  explained  by  parol  evidence.     Trustees  v.  Peaslee,  15  N.  H.  317. 

Parol  evidence  that  the  word  "  children"  was  inserted  in  a  will  by  mistake,  instead  of 
"sons,"  is  inadmissible.     Weatherhead  v.  Baskerville,  11  How.  U.  S.  329. 

A  will  contained  the  foUovving  clause :  "  my  land  and  sjaves  to  be  equally  divided  among 
my  children;  to  each  of  my  daughters  a  small  tract  of  land."  Held,  parol  proof  was  not 
admissible,  that  the  testator  intended  to  use  the  word  "sons"  instead  of  "children." 
"Weatherhead  v.  Sewell,  9  Hnraph.  272. 

A  holograph  will  appeared  to  have  been  altered,  by  turning  a  devise  in  fee  into  a  limitation 
for  life,  with  a  remainder  in  fee,  to  one  who  was  not  elsewhere  named  in  the  will.  Held,  it 
was  competent  to  prove  declarations  of  the  testator,  prior  to  the  execution  of  the  will,  that 
he  meant  to  provide  for  the  latter,  but  not  specifying  what  property  he  intended  to  leave  to 
her,  for  the  purpose  of  showing  that  the  alteration  was  prior  to  the  execution  of  the  will. 
But,  it  seems,  such  declarations,  made  after  execution  of  the  will,  would  not  be  competent 
-ta prove  that  the  alteration  was  prior  to  the  execution.  Shallcross  v.  Palmer,  6  Eng.  L.  & 
ilqu.  155.     See  Maeck  v.  Mason,  21  Term.  115. 

It  is  said,  circumstances  indicative  of  the  state  of  the  testator's  affections  towards  the  ob- 
ject of  bis  bounty,  or  the  relative  circumstances  of  his  connections,  or  his  acts  and  declara- 
tions in  respect  of  the  thing  given,  the  relative  amount  of  advancements,  and  the  difference 
In  value  of  the  portions.of  the  land,  are  constantly  admitted,  as  proper  evidence  to  remove 
^  latent  ambiguity  in  a  will.     Brownfield  v.  Brownfield,  12  Penn.  136. 

(a)  A  will  must  be  construed  according  to  the  law  in  force  when  the  testator  died.  Kelly 
V.  Stinson,  8  Blackf.  387.  A  will  cannot  be  corrected  by  a  court  of  equity,  because  the  tes- 
tator misapprehended  its  legal  efifect    Arthur  v.  Arthur,  10  Barb.  9. 
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was  Dot  thus  legal,  "  we  had  better  adhere  to  the  law,  and  let  a  thou- 
sand testators'  wills  be  overthrown. "(1) 

5.  Technical  words  are  presumed  to  be  used  in  their  legal  sense,  and 
language  receives  its  grammatical  construction,  or  primary  and  ordi- 
nary meaning;  unless  there  is  a  plain  intention  to  the  contrary.  But 
where  technical  terms  are  employed  in  such  a  manner,  that  to  give 
them  their  strict  meaning  would  defeat  the  intention  apparent  from  the 
will,  a  liberal  or  popular  interpretation  will  be  given  them.  Thus,  the 
term  "inherit"  will  be  held  applicable  to  lands,  devised  or  conveyed 
by  a  paren.t  or  ancestor,  to  a  child  or  descendant.(2) 

6.  Where  decided  cases  have  established  the  meaning  of  certain 
words  and  phrases,  as  expressing  intention,  they  are  to  be  considered 
as  of  binding  authority.(3) 

7.  Mr.  Hargrave  strongly  urges  the  impolicy  of  being  guided  by 
mere  conjecture  in  the  interpretation  of  wills,  instead  of  attending  to 
their  legal  or  grammatical  construction,  as  leading  to  endless  litigatioii. 
"For  how  can  a  client  or  a  purchaser  bQ  assured  that  the  conjecture  of 
the  most  able  counsel,  or  the  most  experienced  conveyancer,  will  be  in 
all  points  the  same  as  the  conjectures  of  the  judges  or  the  Chancellor?" 
So  Lord  Kenyon  remarked,  upon  the  far  greater  number  of  controver- 
sies arising  from  wills  than  from  deeds ;  and  that  perhaps  it  would  have 
been  better,  originally,  to  apply  to  the  former  as  well  as  the  latter  strict 
rules  of  interpretation  ;  but,  at  the  same  time,  the  current  of  authori- 
ties in  favor  of  a  liberal  construction  must  prevail. (4) 

8.  Introductory  words  are  regarded  in  determining  the  intent,  where 
this  is  doubtfully  exjaressed.  So  also  the  situation  of  the  testator,  the 
number  of  his  children,  and  the- nature  of  his  property.  And  the  same 
words  may  have  different  constructions,  as  applied  to  different  kinds  of 
property.  But  where  real  property  and  personal  are  given  in  the  same 
clause  hy  an  illiterate  testator,  it  seems  the  wor^ls  shall  have  the  same 
construction  for  both.(5) 

9.  The  title  of  an  heir,  being  certain,  shall  not  be  defeated  by  an 
uncertain  devise,  but  only  by  express  words  or  necessary  implication, 
and  an  effectual  disposition  to  another. person.  It  is  not  sufficient  that 
the  testator  has  signified  his  intention,  that  the  heir  shall  not  inherit 
any  part  of  his  estate.  This  rule  has  been  held  to  be  even  more  appro- 
priate in  this  country  than  in  England;  because  here  the  equitable  rule 
prevails,  by  which  all  the  children  inherit  equally. (6) 

,9  a.  Where  the  words  of  a  will  left  it  doubtful  whether,  in  devising 
a  balance,  the  testator  meant  to  dispose  of  the  residue  of  a  certain  fund 
or  of  his  whole  estate  ;  held,  equity  would  give  the  construction  most 
favorable  to  the  heir.(7) 


(1)  Doe  V.  Laming,  2  Burr.  1108  ;  Hodgson 
V.  Ambrose,  Doug.  341 ;  Perrin  v.  Blake,  1 
Col.  Jurid.  283  ;  Kingsland  v.  Eapelye,  3 
Edw.  1 ;  Martindale  v.  Warner,  15  Penti. 
i1\  ;  Butler  v.  Butler,  3  Barb.  Ch.  304. 

(2)  Hone  v.  Yan  Sohaik,  3  Comst.  538; 
Cowper  V.  Earl,  &c.,  2  P.  Wms.  141 ;  Doug." 
341 ;  Jones  v.  Posten,  1  Ired.  16(5 ;  De  Kay 
V.  Irving,  5  Denio,  646. 

(3)  Goodtitle  v.  Wliitby,  1  Burr.  233. 

(4l  Harg.  Tracts,  295 ;  Fearne,  266  ;  Denn 
V.  Mellor,  5  T.  R.  561 ,  Howland  i;.  Union, 


&e.,  3  Sandf.  83  ;  Malcolm  v.  Malcolm,  3  Cush. 
472. 

(5)  Hogan  v.  Jackson,  Cowp.  306  ;  1"  P. 
Wms.  286  ;  4  Bro.  441  ;  2  Tes.  616  ;  Doe  v. 
Pyldes,  Cowp.  833  ;  Wyatt  v.  Sadler,  1  Munf. 
537  ;  Watkins  v.  Flora,  8  Ired.  374. 

(6)  Pree.  in  Cha.  473 ;  St.  John  v.  Bishop, 
&o.,  Cowp.  99;  2  BiVi.  19-20;  Berry  «.  Berry, 
1  Har.  &  J.  42 1 ;  Baxter  v.  Bradbury,  2  AppK 
260  ;  Haxtun  v.  Corse,  2  Barb.  Ch.  506.  See 
Finley  v.  Hunter,  2  Strobh.  Equ.  208. , 

(7)  Bane  v.  Wick,  19  Ohio,  328. 
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10.  lu  illustration  of  the  principle,  that  the  general  intent  of  the  testa- 
tor shall  prevail,  and,  to  effectuate  it,  repugnant  words  be  rejected,  or 
omitted  words  supplied,  Mr.  Cruise  states  the  following  case. 

11.  A  devised  all  his  lands,  for  the  continuing  them  in  his  name  and 
blood,  to  trustees  in  fee,  till  his  son  B,  who  was  then  nearly  21,  should 
reach  the  age  of  27 ;  then  to  the  use  of  B  and  his  assigns,  for  and  during " 
the  term  of  99  years,  without  impeachment,  &c.,  and  from  and  after  the 
determination  of  thai  estate,  to  the  said  trustees  during  the  life  of  B,  to  pre- 
serve, &c.,  permitting  B  to  take  the  profits ;  after  B's  death,  to  the  use 
of  his  issue,  &c.,  (by  successive  limitations,)  with  powers  to  the  trustees, 
and  to  B,  of  leasing  and  jointuring.  B,  dying  during  the  term,  devised 
it;  and  the  question  arose,  whether  B's  estate  ended  with  his  life. 
Held,  by  Lord  Hardwicke,  it  was  thus  determinable;  Some  of  the 
grounds  were,  that  the  term  might  be  made  determinable  with  B's  life 
by  other  parts  of  the  will,  though  expressed  as  absolute.  This  con- 
struction was  favored  by  the  want  of  any  limitation  to  B's  executors, 
&c.  The  estate  of  the  trustees  would  preserve  B's  estate  during  his 
life,  but  not  the  term  from  forfeiture  by  the  executors.  The  trustees' 
estate  was  the  same  as  in  a  determinable  term  ;  so  also,  the  successive 
limitations  to  issue.  If  the  term  was  absolute,  the  issue  had  a  dry  re- 
version, and  the  term  might  outlast  sons  and  grandsons.  It  was  not 
to  be  supposed,  that  A  intended  to  have  alienated  his  estate  from  his 
family  for  105  years,  which  might  be  the  effect  of  making  the  term 
absolute.  If  absolute,  the  powers  of  leasing,  &c;,  were  unnecessary. 
It  was  absurd  to  suppose  that  the  son,  whom  A  would  not  trust  with 
the  estate  under  27,  should  have  power  to  alienate  it  for  99  years. 
There  is  no  rule  that  an  estate  cannot  be  abridged  by  implication.  If 
the  will  had  been  a  marriage  article,  equity  would  not  have  decreed 
the  settlement  of  an  absolute  term ;  and  it  would  even  have  rectified 
an  executed  conveyance.(l) 

12.  A  testator  devised  to  his  only  son  A ;  and,  in  case  his  wife 
should  be  enceinte  at  his  death,  and  A  should  die  a  minor,  without  issue, 
to  such  after-born  child,  with  a  devise  over  to  his  nephews.  After  the 
making  of  the  will,  the  testator  had  two  more  sons,  B  and  0,  born 
during'his  life.  A  being  dead,  without  issue,  and  the  wife  not  having 
been  enceinte  at  the  testator's  death,  held,  B  and  C,  though  not  expressly 
provided  for,  were  intended  to  be  embraced  in  the  provision  for  after- 
born  children  ;  that  it  was  never  meant  to  prefer  aiposthumous  child, 
or  a  nephew,  to  another  child ;  and  that  B  and  0  took  precisely  as  a 
posthumous  child  would  have  taken. (2) 

13.  The  word  "or"  is  sometimes  construed  to  mean  "  and,"  where 
the  intent  so  requires.  As  in  case  of  a  devise  in  fee,  with  a  limitation 
over  if  the  devisee  die  a  minor  or  without  issue.  And  the  same  con- 
struction has  been  given,  where  a  codicil,  making  a  further  devise  over, 
after  reciting  the  clause  in  the  will,  repeated  the  same  expressions,  with 
the  addition  of  the  words  "  as  aforesaid."  In  such  case,  there  is  con- 
sidered to  be  but  one  contingency,  consisting  of  two  branohes.(3) 

14.  It  has  been  said,  that  there  is  perhaps  no  word  in  the  language 
of  more  equivocal  effect  than  or.     By  a  slight  variation  in  the  phrase,  it 


(1)  Coryton  v.  Helliar,  6  Cruige,  124. 

(2)  White  V.  Barber,  5  Burr,  2703. 

(3)  SouHeu.  Gerrard,  Oro.  Eliz.  525;  Price 


V.  Hunt,  Pollexf.  645  ;  Walsli  v.  Peterson,  3 
Atk.  193  ;  Janney  v.  Sprigg,  1  G-ill,  197. 
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may  be  made  to  have  either  a  conjunctive  or  disjunctive  operation. 
Hence  courts  have  always  paid  little  attention  to  a  word,  the  effect  of 
which  depends  on  distinctions  so  small  and  subtle.  The  same  is  true 
even  of  acts  of  parliament.(l) 

15.  Devise  to  A,  his  heirs  and  assigns  ;  but  if  he  dies  before  he  at- 
tains the  age  of  21  years,  or  marriage,  and  without  issue,  devise  over, 
A  lived  to  be  of  age,  and  died  unmarried.  Held,  to  effect  the  intent, 
the  word  or  was  to  be  rejected,  as  if  the  clause  were,  "  and  if  he  dies 
before  21,  unmarried,  and  without  issue ;"  and  that  a  concurrence  of 
all  these  circumstances  was  necessary  to  defeat  the  devise  to  A,  more 
especially  as  the  condition  was  subsequent,  not  precedent.(2) 

16.  It  has  been  said  in  argument,  that  the  above  construction  has 
been  given  for  one  plain  reason,  expressed  or  implied  in  all  the  cases, 
namely,  that  the  will  discovers  a  plain  general  intent  to  prefer  the  first 
devisee  and  his  issue  before  the  devisee  over ;  and,  if  the  word  or  were 
construed  literally,  in  case  of  the  first  devisee's  dying  a  minor,  but 
leaving  issue,  the  latter  would  be  disinherited.  This  reason,  of  course, 
does  not  directly  apply,  where  the  case  is  inverted  ;  that  is,  where  the 
devisee  dies  after  coming  of  age,  but  not  leaving  issue.  But  the  word 
or,  having  received  its  construction  upon  the  ground  mentioned,  must, 
of  course,  be  held  to  mean  and,  alike  in  either  alternative.(3) 

17.  To  effect  the  intent,  the  word  her  has  been  construed  to  mean 
their. (4:) 

18.  Estates  created  by  a  Avill  may  be  transposed  in  order  of  time,  if 
the  intent  so  require. 

19.  Devise  to  A  for  life,  remainders  to  his  first  and  other  sons  in  tail, 
remainder  to  trustees  for  their  lives,  to  support  such  remainders.  Held, 
in  Chancery,  the  last  remainder  should  precede  the  first.(5) 

20.  But,  where  a  will  is  formally  written,  and  the  meaning  plain,  the 
court  will  not  transpose  expressions  in  other  clauses,  and  upon  other 
subjects,  in  order  to  enlarge  the  estates  of  devisees,  or  create  limitations 
in  their  favor.(6) 

21.  Where  the  same  thing  is  devised  twice,  whether  both  devises 
shall  be  void  for  repugnancy,  or  the  last  shall  prevail,  or  the  two  devi- 
sees hold  in  common,  seems  to  be  an  unsettled  question. (7) 

22.  It  is  said,  if  two  parts  of  a  will  are  totally  inconsistent  and  irre- 
concilable, the  latter  shall  prevail ;  even  though  a  codicil  affirms  the 
prior  one.  But  great  effort  will  be  made  to  reconcile  them,  before  either 
will  be  rejected. (8)  Also,  that  the  court  must  look  to  the  previous 
part  of  the  will,  to  ascertain  what  interest  the  testator  intended  to  give, 


(1)  Fairfield  v.  Morgan,  Dom.  Proc.  1805  ; 
1  Call,  212  ;  6  John.  54;  2  Bin.  532 ;  5, 
253;  1  Teates,  411  ;  Ray  v.  Enalin,  2  Mass. 
554. 

(2)  Barkers.  Suretees,  2  Str.  1115  ;  Pram- 
linghaiu,  v.  Brand,  3  Atk.  390 ;  Fairfield  v. 
Morgan,  Dom.  Proc.  1805 ;  Doe  v.  Halley,  8 
T.  R.  5  ;  Denn  v.  Kemeys,  9  B.  366 ;  Doe  v. 
Jessep,  12,  288;   Right  v.  Day,  16  B.  67. 

(3)  Fairfield  v.  Morgan,  Dom.  Proc.  1805; 
6  Cruise,  131. 

(4)  Keith  v.  Perry,  1  Des.  353. 

(5)  Green  v.  Hayman,  2  Cha.  Ca.  10  ;  Fearne, 


495;  Hunt  v.  Johnson,  10  B.  Mon.  342.     See 
Walker  v.  Tipping,  10  Eng.  L.  &  Bqu,  294. 

(6)  Mooberry  v.  Morse,  2  Munf.  453. 

(7)  Co.  lit.  112  b,  n.  1 ;  Owen,  884.  That 
they  take  in  common,  see  McGuire  v.  Evans, 
5  Ired.  Equ.  279. 

(8)  6  Cruise,  133  ;  Sims  v.  Doughty,  5  Ves. 
243;  6,  102.  (See  11  Gill  &  J.  185;  Baird 
V.  Baird,  7  Ired.  Equ.  265 ;  Bhipperdson  v. 
Tower,  1  T.  &  Coll.  Cha.  441 :  Pickering  v. 
Langdon,  9  Shepl.  413 ;  Pue  v.  Pue,  1  Md. 
Ch.  382. 
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and  to  the  ulterior  part,  to  see  in  what  events  that  interest  is  given 
over.(l) 

22  a.  A  will  contained  the  following  clauses :  "  My  estate  to  be 
equally  divided  amongst  my  children ;  to  each  of  my  daaghters  a  small 
tract  of  land :  my  lands  and  slaves  to  be  equally  divided  among  my 
children."  Held,  that  the  second  clause  was  void  and  inoperative,  and 
could  not  be  used  to  render  the  other  clauses  ambiguous.(2) 


CHAPTER  XCVI. 

CONSTRUCTION    OP    DEVISES. 


1.  "What  words  make  a  devise. 
17.  Devise  ly  implication. 
19.  Description  of  devisee— cftJMrera, 
issue,  relations,  &e. 


heirs, 


43.  Description  of  property  devised,  tontfe, 
tenements,  Ac. ;  messuage,  &o. ;  residue, 
&c.  ;  freehold  and  leasehold  property  ; 
reversions,  mortgages,  trusts,  &o. 


1.  With  regard  to  the  words  necessary  to  make  a  devise,  the  gen- 
eral rule  is,  that  words  of  mere  recital  are  insufficient  for  that  purpose. 
Thus,  where  a  testator,  being  tenant  for  life,  remainder  to  his  wife  for 
life,  remainder  to  his  own  heirs,  made  his  will  as  follows  :  "  My  lands 
by  W,  my  wife  is  to  enjoy  for  her  life ;  after  her  death,  of  right  it 
goeth  to  my  daughter  E,  forever,  provided  she  hath  heirs."  Held,  no 
devise.(3) 

2.  Words  of  advice,  recommendation  or  desire,  do  not  create  a  de- 
vise at  law.  Where  the  persons  and  property  are  distinctly  marked 
out,  such  words  may  raise  a  trust  in  equity,  unless  this  would  be  clearly 
inconsistent  with  the  interest  previouly  given  to  the  supposed  trustee. 
In  order  to  raise  a  trust,  the  party  must  declare  his  will,  and  not  leave 
it  purely  at  the  option  of  the  devisee,  whether  he  will  or  will  not  give 
the  estate.  In  many  cases  in  Chancery,  clauses  directory  have  been 
taken  for  a  disposition.(4:)(a) 

3.  A  testator  devised  all  his  estate  to  his  wife,  adding,  "  I  desire  and 
request  my  said  wife  to  give  all  her  estate,  which  she  shall  leave  at  the 
time  of  her  death,  to  her  and  my  nearest  relations."     Held,  as  both  the 


(1)  Rockford  v.  Hackman,  10  Eng.  Law  & 
Bqu.  64 

(2)  Weatherhead  o.  BaskerviUe,  11  How. 
329. 

(3)  "Wright  V.  Wyvell,  2  Vent.  56 ;  Right 
V.  Hammond,  1  Com.  R.  232. 


(4)  Bland  ».  Bland,  6  Cruise,  142.  See 
Lawless  v.  Shaw,  Lloyd  &  Groold,  154  n.  ; 
Payne,  2  T.  &  Coll.  636 ;  Briggs  v.  Penny, 
8  Eng.  L,  &  Equ.  231. 


(a)  A  testator,  after  bequeathing  to  his  wife  part  of  his  property,  proceeded  to  request 
that  one  A,  who  was  not  a  legatee,  might  provide  for  her  a  chaise  or  other  conveyance,  and 
attend  her  whenevtr  and  wherever  she  might  wish  to  go,  for  a  suitable  compensation,  if  she 
should  desire  it.  Held,  this  was  too  vague  and  indefinite  for.  a  legacy  to  the  wife.  Whipple 
V.  Adams,  1  Met.  444. 

A  testator  made  his  will  in  these  terms :  "  I  give  and  bequeath  all  my  property,  of  what- 
soever description,  to  my  wife,  for  the  maintenance  of  herself  and  our  children,"  naming 
them,  and  naming  her  sole  executrjx.  Held,  a  trust  for  the  benefit  of  the  children.  Harris 
m  re,  8  Eng.  Law  &  Equ.  531. 
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property  and  the  parties  to  take  were"  described  only  generally,  this, 
was  no  devise.(l) 

4.  The  technical  words  to  make  a  devise  are  "  give  and  devise." 
But  any  others  of  equivalent  meaning  will  be  Bufficient.(2)(a) 

5.  A  testator  having,  before  the  Statute  of  Uses,  conveyed  lands  to 
bis  own  use,  after  the  statute  made  a  will,  by  which  he  willed  that  the 
feoffees  should  make  an  estate  to  A  and  the  heirs  of  his  body.  Held, 
a  devise  in  tail  to  A.(3) 

6.  A  devised  lands  to  his  son  B,  and  directed  that  B  should  renounce 
to  C,  his  other  son,  all  his  right  in  a  certain  estate.  Held,  a  devise  of 
the  estate  to  C  in  fee.(4:) 

7.  A  testator,  having  lands  and  personal  property,  bequeathed  an 
annuity  to  his  wife,  and  legacies  to  his  children,  Ms  debts  heing  first  paid, 
and  appointed  three  persons  "  as  trustees  of  inheritance  for  the  execu- 
tion hereof."  Held,  the  real  estate  passed  to  the  tr.ustees,  and  was 
chargeable  with  the  annuity,  &c.(5) 

8.  A  devised  a  particular  estate,  subject  to  her  debts  and  charges,  to. 
B  her  son  in  fee  ;  and  earnestly  requested  B,  that  upon  failure  of  his 
issue,  he  would  either  by  will  or  otherwise  so  convey  and  settle  the 
estate,  or  so  much  'thereof  as  he  should  hold  at  the  time  of  his  death, 
that  upon  failure  of  issue  it  might  come  to  be  enjoyed  by  her  daughter 
in  tail,  with  remainders  over.  B  devised  the  estate.  Held,  that  even ' 
in  equity  B  had  the  absolute  control  of  the  estate ;  that  he  took,  not  a 
bare  power,  but  the  fee  itself;  and  his  power  of  disposing  was  not  col- 
lateral, but  flowed  from  the  nature  of  his  estate  ;  that  this  construction 
arose  necessarily  from  the  clause,  "  so  much  thereof  as  he  shall  hold  at 
his  death,"  implying  his  right  to  part  with  the  estate  in  any  way  he 
might  think  fit ;  and  that  this  clause  could  not  be  satisfied  by  a  refer- 
ence to  the  debts  and  charges,  which  had  no  particular  relation  to  the  time 
of  his  death.(6) 

9.  Devise  to  A  of  certain  estates  ;  but,  if  A  should  die  without  a  son„ 
the  testator  recommended  that  he  should  devise  them  to  B.  Held,  this 
raised  no  trust  in  favor  of  B.(7) 

10.  Devise  of  the  testatrix's  fortune  to  A ;  r^ommending  to  him,  if  he 
should  die  without  issue,  to  do  justice  to  B  and  her  children,  if  he 
should  think  them  worthy  of  it.  But  if  any  unforeseen  accidents 
should  make  the  whole  or  any  part  acceptable  or  serviceable  to  him,  he 
might  dispose  of  it.     Held  this  was  no  trust.(8) 

11.  Devise  of  an  estate  in  A,  to  B,  eldest  son  of  the  testator,  for  life, 
remainder  to  his  other  sons  in  tail.  B  entered  upon  the  estate  \  and^ 
being  possessed  of  leasehold  estates  in  A,  for  lives  and  for  years,  devised 


(1)  Palmer  v.  Sehribb,  8  Vin.  289 ;  2  Dea. 


83. 


(2)  EaoleSD.  England,  2  Tern.  461. 

(3)  Bro.  Abr.  Devise,  -pi.  48. 

(4)  Hodgkinson  v.  Star,  1  Ld.  Ray.  187. 

(5)  Trent  v.  Trent,  1  Dow,  102. 


(6)  Bland  v.  Bland,  6  Cruise,  142 ;  (Fitzger. 
314.) 

(T)  Cunliffe  u.  Cunliffe,  Preo.  in  Oha.  201,  u. 

(8)  Le  Maitre  v.  Bannister,  Preo.  in  Clia. 
201,  n. 


{a)  A  paper,  in  the  handwriting  of  the  deceased,  and  signed  by  him,  but  not  witnessed, 
commenoing  thus,  "  directions  how  I  want  my  will  wrote,"  is  not  a  will  or  codicil.  Hooker 
v.  Hocker,  4  Gratt.  217. 

Precatory  words  create  a  trust,  where  the  subject  and  the  object  are  certain.  Harrisons 
v.  Harrison,  2  Gratt.  1. 

An  uncertain  oiiarge  upon  an  estate  does  not  render  thft  subject  so  uncertain,  as  to  prevent 
the  raising  of  a  trust  by  precatory  words.    lb. 
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the  latter  to  the  trustees  of  his  father's  will,  to  the  uses  of  that  will,  so 
far  as  he  had  power  to  do  it.  "  All  my  other  leasehold  estates  in  A,  I 
give  to  my  brother  C  forever,  hoping  he  will  continue  them  in  the 
family.  Held,  the  will  did  not  import  a  devise,  as  the  words  did  not 
clearly  demonstrate  an  object.(l,) 

12.  Devise  to  A,  not  doubting  but  that  she  will  dispose  of  what  shall 
be  left  at  her  death  to  our  two  grandchildren.     Held,  no  devise.(2) 

13.  There  are  other  cases,  scarcely  distinguishable  in  their  facts  from 
the  foregoing,  which  hold  a  contrary  doctrine. 

14.  Devise  to  a  wife,  "  not  doubting  but  that  she  will  dispose  of  the 
same  to  and  amongst  my  children,  as  she  shall  please."  Held,  a  trust 
for  the  children,  as  she  should  appoint.(3). 

15.  Devise  of  a  leasehold  in  a  house  to  a  wife.  "  But  I  desire  her, 
at  or  before  her  death,  to  give,  &c.,  unto  and  amongst  such  of  my  rela- 
tions as  she  shall  think  most  deserving  and  approve  of."  Held,  the 
word  relations  was  a  legal  description,  and  vested  a  trust  interest  in  the 
parties  to  whom  it  applied,  to  take  effect  through  an  appointment  of  the 
wife ;  and,  she  having  died  without  exercising  it,  the  devise  was  not 
void,  but  the  power  vested  in  the  Court  of  Chancery.  The  property, 
being  personal,  was  divided  according  to  the  statute  of  distributions.(4) 

16.  Devise  to  trustees  in  fee,  in  trust  to  convey,  &c.,  as  A,  the  daugh- 
ter of  the  testator,  whether  sole  or  covert,  should  direct  or  appoint,  &c. 
A  subsequent  clause  declared,  that  although  the  testator  meant  to  give 
to  A  the  absolute  disposal  of  the  property,  in  order  to  avoid  the 
expense  and  trouble  of  Chancery  proceedings,  he  requested  her  to  direct 
the  money  arising  therefrom,  to  be  applied  as  he  had  ordered,  in  de- 
fault of  her  direction  and  appointment.  Held,  the  will  did  not  author- 
ize A  to  direct  the  trustees  to  dispose  of  the  lands  for  her  absolute 
benefit  ■  or  without  consideration ;  but  only  empowered  her  to  have 
them  sold,  and  disposed  of  the  proceeds  in  the  purchase  of  lands,  in  the 
same  mannei:  as  the  clear  profits  of  the  premises  in  default  of  an  ap- 
pointment.(5)(a) 


(1)  Harland  v.  Trigg,  1  Bro.  W2. 

(2)  Wynne  v.  Hawkins,  1  Bro.  179.  But 
the  wprds  "in  the  fullest  confidence"  are 
imperative;  and  raise  a  trust.  Wright  v. 
Atkyns,  1  Turn.  &  R.  143. 

(3)  Richardson  v.  Chapman,  f  Bro.  Pari.' 
318;  Massey  ».  Sherman,  Amb.  520. 


(4)  Harding  v.  G-lyn,  1  Atk.  469 ;  Nowlaa 
V.  Nelligan,  1  Bro.  489. 

(5)  Bute  V.  Stuart,  1  Bro.  Pari.  476  ;  (Pier- 
son  V.  Garnet,  2  Bro.  38,  226;  17  Ves.  255;  ' 
9  Tes.  323.) 


(a)  Devise  to  A,  with  a  recommendation  or  request  to  provide  in  his  discretion  for  B. 
Held,  insufficient  to  create  a  trust.     Heneage  v.  Andover,  10  Price,  230. 

Devise  of  all  the  testator's  estate  to  hia  wife,  having  confidence  that  she  would  dispose  of  it 
after  her  decease,  according  to  his  views,  communicated  to  her.  Upon  proof  that  at  the  time 
of  making  his  will  he  desired  her  to  give  his  whole  property  to  B,  and  that  she  promised  to 
do  so;  held,  a  trust  was  created  in  favor  of  B.     Podmore  v.  Gunning,  7  Sim.  644. 

Devise — "  I  will,  firstly,  that,  loth  to  offend  by  the  word  pay,  the  generous  feelings  of  my 
friends,  whose  kindnesses,  &c.,  tp  H  and  his  wife,  I  wish  their  acceptance  of  twenty-five 
acres  of  land,"  &c.  The  testatrix  lived  in  the  family  of  H,  who  sued  her  executor  for  her 
board,  but  failed  to  maintain  the  action.  Held,  a  conditional  devise,  which,  by  bringing  the 
action,  H  elected  to  relinqnish.  Hapgood  v.  Houghton,  22  Pick.  480.  See  Todd,  2  Watts 
&S.  145. 

"  I  give,  Ac,  all  my  estate,  real  and  personal,  to  ray  wife,  to  her  and  to  her  heirs  forever ; 
recommending  to  her  to  give  the  same  to  my  children,  at  such  time  and  in  such  manner,  as 
she  shall  think  best."  The  testator  left  children.  Held,  the  widow  took  an  absolute  estate 
in  fee,  not  a  mere  trust  for  the  children.     Gilbert  v.  Chapin,  19  Conn.  342. 
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17.  In  some  cases,  an  estate  may  be  devised  by  mpIica'tion.{a)  But  the 
implication  must  be  a  necessary  one.  That  is,  it  must  be  so  strong,  that 
an  intention  to  the  contrary  cannot  be  supposed.  Thus,  in  a  very  an- 
cient case,  where  land  was  devised  to  the  heir  after  the  death  of  the  wife ; 
it  was  held  that  the  latter  took  a  life  estate ;  for,  if  she  did  not,  the  heir 
must  take  immediately,  which  would  directly  contradict  the  will.  The 
same  doctrine  has  been  sometimes  held,  even  where  the  devise,  after  the 
wife^s  death,  is  to  a  stranger ;  but  it  is  now  overruled,  because  in  such 
case  there  is  an  equal  implication  in  favor  of  the  heir.(l) 

18.  A  testator,  having  a  son  and  two  daughters,  devised  as  follows — 
"  if  my  son  and  daughters  die  without  issue,  all  my  lands  shall  be  and 
remain  to  A  and  his  heirs."  Held,  that  therp  was  no  express  devise  to 
the  children ;  and  that  they  could  not  take  by  implication  ;  because,  if 
they  were  to  have  successive  estates  tail,  the  order  of  succession  was 
uncertain  ;  and  they  could  not  take  jointly  for  life,  with  several  inheri- 
tances, for  this  would  disinherit  the  heir,  without  a  plain  implication 
requiring  it;  and  that  the  clause  was  a  mere  designation  of  the  time 
when  the  land  should  come  to  A,  and  in  the  meantime  the  son  in- 
herited.(2) 

19.  With  regard  to  the  description  of  a  devisee,  it  is  sufficient  that  the 
words  are  such  as,  with  the  aid  of  other  circumstances,  to  distinguish 
him  from  all  other  persons.  "  Nihil  facit  error  nominis  cum  de  corpore 
constat."     (See  ante,  ch.  95,  s.  1,  n.)  <, 

20.  Devise  to  Margaret,  daughter  of  A.  A  had  a  daughter  named 
Margery.     Held,  a  good  devise  to  her.(3) 

21.  Devise  to  William  P.,  eldest  son  of  Charles  P.,  of  T.  Charles  P. 
had  a  son  named  Andrew.     Held,  he  should  take.(4:) 

22.  Devise  to  one  of  A's  daughters,  that  should  marry  with  a  Norton 
within  fifteen  years.  Held,  the  word  first  should  be  supplied  before 
the  word  marry,  and  that  one  of  thl-ee  daughters  of  A  who  married  an 
N".,  within  the  time,  took  the  land.(4) 

23.  So  it  has  been  held,  that  an  illegitimate  child  may  take  under 


(1)  Moone  u.  Heaseman,  wiUes,  141 ;  1 
Tes.  &  B.  466 ;  Bro.  Abr.  Devise,  pi.  52  ;  Cro. 
Jac.  75;  Higham  v.  Baker,  Cro.  Eliz.  15; 
Smarlle  v.  Scolar,  2  Lev.  207  ;  T.  Jtoes,  98 ; 
Fawlkner  v.  Pawlkner,  1  Tern.  21 ;  Walker 
■V.  Whiting,  23  Pick.  313 ;  AUum  v.  Fryer,  3 


Ad.  &E1.  (N»S.)  442;  Davenport «.  Coltman, 
9  Mees.  &  W.  481. 

(2)  Gardner  v.  Sheldon,  Vaugh.  259. 

(3)  Gynes  v.  Kemsley,  Freeru.  293.    See 
Adams  v.  Jones,  9  Bng.  L.  &  Bqu.  269. 

(4)  Pitoairne  v.  Erase,  Finch,  403. 

(5)  Bate  v.  Amherst,  T.  Eay.  82. 


(a)  Devise  in  trust  for  children,  subject  to  dower.  The  profits,  &c.,  after  such  deduction, 
to  be  applied  in  support  of  children.  Held,  there  was  no  devise  by  implication  to  the  wife. 
Adams  v.  Adams,  1  Hare,  537. 

Devise,  that  the  property  left  should  remain  on  the  plantation  under  care  of  the  testator's 
wife  till  the  son  should  come  of  age,  then  the  plantation  to  go  to  the  son  and  others.  Held,  a 
devise  by  implication  of  the  plantation  to  the  wife  till  the  period  mentioned.  Bradshaw  v. 
Ellis,  2  Dev.  &  B.  20. 

Devise  for  life  to  A  and  B,  with  certain  interests  to  their  issue  male,  upon  conditions ;  and 
to  the  heir  of  the  testator,  on  failure  of  male  issue  of  A  and  B.  Held,  A  and  B  took  an  es- 
tate tail  by  implication.     Franks  v.  Price,  3  Beav.  182. 

A  fee  cannot  be  taken  by  implication,  where  a  different  estate  is  particularly  described. 
Tator  V.  Tator,  4  Barb.  431. 

The  following  clause  in  a  will,  "  I  will  next  that  all  my  estate,  after  my  children  are  of  age, 
and  the  decease  of  my  wife,  shall  be  equally  divided  among  my  children  ;"  if  unaffected  by 
any  other  part  of  the  instrument,  gives  to  the  wife  a  life  estate  by  implication ;  but  no  such 
implication  arises  where  the  property  was  disposed  of  by  other  parts  of  the  instrument.  Kelly 
V.  Stinson,  8  Blaokf.  387. 
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a  devise  to  him  by  name,  as  the  testator's  son ;  having  acquired  such 
name  by  reputation. (1) 

24.  Devise  by  a  married  man,  having  no  legitimate  children,  to  "  the 
children  which  I  may  have  by  A,  and  living  at  my  decease."  Held, 
his  natural  children,  who  before  the  date  of  the  will  had  acquired  the 
reputation  of  being  such,  should  take  under  the  will.(2) 

25.  But  illegitimate  children  cannot  take,  unless  an  intention  to 
that  effect  appear  from  the  will  itself  No  extrinsic  evidence  is  ad- 
missible, except  to  show  who  had  gained  the  reputation  of  chil- 
dren.(3)(a) 

2(1.  According  to  the  maxim,  "  7iemo  est  hceres  viveniis"  a  devise  to  the 
heirs  of  A,  who  is  living,  is  void.  But  such  devise,  where  the  word 
heirs  is  qualified  by  other  special  words,  may  be  good.  In  its  strictest 
sense,  the  word  heir  signifies  one  who  succeeds  to  a  dead  ancestor.  But 
it  is  also  frequently  used  in  statutes,  law  books  and  records,  to  signify 
an  heir  apparent,  and  may  therefore  have  this  meaning  in  wills,  to 
effect  the  intent.(4) 

27.  Devise  in  trust,  for  A  to  receive  the  rents  for  life,  then  to  the 
heirs  male  of  his  body  then  living.  A  had  a  single  son,  B.  Held,  B 
took  a  vested  remainder,  as  he  would  have  done  upon  a  devise  to  A's 
heir  apparent.{5) 

28.  Devise  of  the  remainder  of  all  the  testator's  estate,  to  the  heirs 
male  of  the  body  of  A  lawfully  begotten.  There  was  also  a  legacy  to 
A.  A  having  survived  the  testator,  held  in  the  House  of  Lords,  affirm- 
ing the  judgment  of  the  Court  of  Exchequer,  which  had  been  reversed 
in  the  Exchequer  chamber,  that  the  eldest  son  of  A  took  under  the 
devise.(6) 

29.  Devise  to  the  testator's  son,  A,  his  heirs  male,  and  to  the  heirs 
of  his  daughter  B,  jointly  and  equally,  to  hold  to  the  lawful  heirs  male 
of  A,  and  to  the  heirs  of  B  jointly  and  equally,  and  their  heirs  and 
assigns  forever.  B  survived  the  testator,  having  a  son  C.  Held,  C 
took  by  the  devise.(7) 

30.  Devise  in  trust,  for  the  support  of  A,  and  the  issue  of  her  body, 
during  her  life ;  then  for»the  use  of  the  heirs  of  her  body,  their  heirs 
and  assigns  forever,  without  respect  to  seniority  of  age,  &c.  Held,  upon 
the  strength  of  the  last  clause,  A's  children,  being  a  son  and  two  daugh- 
ters, took  as  purchasers.(8) 

30  a.  A  testator,  in  the  residuary  clause  of  his  will,  devised  and  be- 


(1)  Riveris  cage.  1  Atk.  410. 

(2)  Wilkinson  v.  Adam,  1  Tes.  &  B.  422. 

(3)  Swaine  «.  Kennerley,  1  Yes.  &  B.  469. 

(4)  3  Bro.  Pari.    60.     See   Timberlake  v. 
Harris,  7  Ired.  Equ.  188. 


(5)  Burehett  ii.  Durdant,  2  Veot.  311. 

(6)  Darbison  v.  Beaumont,  1  P.  Wms.  229 ; 
3  Bro.  Pari.  60. 

(7)  Goodrighti;.  White,  2  Bl.  R.  1010. 

(8)  Doe  V.  Ironmonger,  3  E.  533. 


(a)  Demise  to  A,  a  widow;,  for  life,  and  her  three  daughters,  B,  0  and  D,  in  fee.  A  legiti- 
mate daughter,  named  B,  had  been  dead  six  years,  and  an  illegitimate  daughter  of  the  same 
name  claimed  under  the  devise.  Held,  parol  evidence  was  admissible,  that  the  former  was 
intended,  and  that  the  testator  was  ignorant  of  her  death.  Doe  v.  Baynon,  4  Per.  &  Dav. 
193. 

A  devised  to  his  son  B  a  tract  of  land  and  a  negro  man,  and  directed  that,  at  the  death  of 
the  son,  the  said  property  "  should  be  divided  equally  amongst  his  children."  Held,  the  word 
children  was  a  word  of  purchase,  not  of  limitation,  unless  connected  with  other  words,  so  aa 
to  show  an  intention  to  control  its  meaning,  and  limit  the  estate.  Stubbs  v.  Stubbs,  11 
Humph.  43. 
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queathed  as  follows :  "  My  other  two  tracts  of  land,  &o.,  and  all  my 
negroes,  not  mentioned,  &c.,  to  be  equally  divided  between  my  two 
sons  A  and  B,  and  my  daughter  0,  and  the  heirs  of  my  son  D,  de- 
ceased." Held,  the  words  "  heirs  of  D,"  meant  the  children  of  D,  §,nd 
the  division  must  be  per  capita,  each  of  the  children  taking  one  full 
share.(l). 

31.  Under  a  devise  to  heirs  male,  only  heirs  of  the  body  can  take — 
not  collateral  heirs  ;  as,  for  instance,  a  nephew,  the'  son  of  a  brother.(2) 

32.  Devise  to  the  first  heir  male  of  A.     The  first  son  of  A  takes.(3) 

33.  A  devise  to  the  right  heirs- of  husband  and  wife,  is  a  devise  to 
such  person  as  is  heir  to  both  of  them — that  is,  to  a  child  of  both. 
And  he  shall  take  by  purchase,  no  estate  being  given  to  the  parents.(4) 

34.  A  devise  to  the  right  heirs  of  the  testator,  his  son  excepted,  is  void, 
though  the  intention  to  disinherit  such  a  son  is  expressly  declared. (5). 

35.  The  word  issue  embraces  both  children  and  grandchildren,(a) 
whether  born  before  or  after  the  making  of  the  will.  So  a  devise  to 
the  issue  male  of  A,  and  his  heii's  forever,  passes  an  estate  by  pur- 
chase.(6) 

36.  Son  is  a  good  word  of  description.  Devise  to  the  first  son  of 
A,  who  was  not  heir-at-law  to  bis  father.  This  goes  to  the  second  son 
of  A.(7) 

37.  Devise  to  the  testator's  son  A  for  life,  then  to  the  first,  second, 
third,  &c.,  sons  of  his  body.  The  first  son  having  died  before  the  tes- 
tator ;  held,  the  second  should  take  as  first.{8) 

38.  Begotten  applies  to  future  children,  and  to  be  begotten  to  those 
already  born,  as  in  case  of  deeds.(9) 

39.  The  words  nearest  relation  in  a  will  do  not  refer  to  some  single 
person,  but  are  to  be  taken  collectively,  like  kindred  or  heir.ib)     More 


(1)  Harris  v.  Philpot,  6  Ired.  Eq.  324 

(2)  Ford  V.  Ossulstou,  11  Mod.  189  ;  Dawes 
«.  Ferrers,  2  P.  Wma.  1 ;  8  Tin.  Z\1. 

(3)  Aahton  v.  Ashton,  1  Dall.  4. 

(4)  Roe  V.  Quartley,  1  T.  R.  630 ;  Co.  Lit. 
187  a. 

(5)  Pugli  V.  Goodtitle,  3  Bro.  Pari.  454. 

(6)  Cool£  V.  Cook,  2  Tern.  545  ;  Luddington 


V.  Kime,  1  Ld.  Ray.  205.     See  Pope  v.  Pope, 
9  Eng.  L.  &  Eq.  193. 

(7)  Denn  v.  Bagshaw,  6  T.  R.  512 ;  Mar- 
wood  V.  Darrel,  Cas.  Temp.  Hard.  84 ;  (5 
Muuf.  440.) 

(8)  Lomax  v.  Holmden;  1  Tes.  290. 

(9)  Doe  V.  Hallet,  1  M.  &  S.  124 ;  2  Tern. 
545 ;   1  Tes.  290. 


(a)  "Where  gifts  in  a  will  are  to  "  children,"  the  general  rule  is,  that  when  there  are 
children,  grandchildren  cannot  take.    Ward  v.  Sutton,  5  Ired.  Eq.  421. 

A  testator  directed  the  sale  of  his  property,  and  the  proceeds  to  be  divided  equally 
amongst  his  children  and  grandchildren,  "  each  grandchild  drawing  their  equal  proportion 
of  what  their  ancestors  would  have  drawn  had  they  lived."  Held,  that  the  grandchildren 
took  per  stirpes.    Hamilton  v.  Lewis,  13  Mis.  134. 

The  word  "children,"  in  a  residuary  clause,  as  it  was  used  synonymously  with  the  word 
"heirs,"  was  held  to  include  grandchildren.     Hughes  v.  Hughes,  12  B.  Mon.  115. 

Ifi  in  a  devise,  a,  granddaughter  of  the  testator  is  spoken  of  as  his  daughter,  and  her 
children  as  his  grandchildren,  and  a  subsequent  clause  or  codicil  gives  a  legacy  to  each  of 
his  grandchildren,  it  seems,  the  latter  provision  will  include  the  children  of  the  grand- 
daughter. Hone  V.  Van  Sehaick,  3  Comst.  538.  In  Kentucky,  a  devise  to  children,  if  there 
are  none,  goes  to  grandchildren.     Sts.  1852,  46. 

Under  a  devise  "to  my  grandchildren  of,  ka.,  to  them,  and  their  heirs  forever,  to  be 
equally  divided  among  them  ;"  grandchildren  born  after  the  death  of  the  testator  do  not 
take  anything.     Lookerman  v.  McBlair,  6  Gill,  177. 

But  the  devise  comprehends  all  persons  answering  the  description  at  the  testator's 
death.    lb. 

(6)  Lord  Hardwicke  remarked,  as  one  ground  of  this  rule,  that  it  is  common  to  say  such 
a  one  has  a  mimeroiis  relation.  This  can  hardly  be  considered  a-  common  idiom  in  this 
country. 
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especially  is  tHis  construction  to  be  given,  where  one  clause  disposes  of 
both  real  and  personal  estate.  And  where  the  restriction  is  added,  of 
a  certain  designated  name,  the  word  name  is  construed  to  mean  stock 
or  blood.  Thus  there  was  a  contingent  devise  to  the  testator's  nearest 
relation  of  the  name  of  the  P's.  At  the  making  of  the  will  there  were 
three  persons  in  equal  degree  of  this  name,  and  a  fourth  who  had  been 
so,  but  was  married.  Two  of  the  three  married  before  the  specified 
contingency  happened,  and  thus  changed  their  names.  Held,  the  de- 
scription in  the  will  did  not  refer  to  the  mere  name  of  P,  but  was  rather 
a  description  of  the  stock  or  blood  ;  otherwise,  some  person,  not  within  the 
view  of  the  testator,  might  after  his  death  either  by  act  of  Parliament 
or  by  marriage  take  the  name  of  P,  and  thereby  become  entitled  as  de- 
visee. The  case  is  similar  to  that  of  a  devise,  upon  condition  of  marry- 
ing one  of  the  devisor's  7iame.  In  this  case,  marrying  a  person  who 
assumes  the  name  in  question  is  no  fulfilment  of  condition.(]) 

40.  But,  under  a  devise  to  "  the  first  and  nearest  of  the  testator's 
kindred,  of  his  name  and  blood,  that  should  be  living  at  the  termination" 
of  prior  estates ;  it  was  held  that  no  one  should  take,  who  was  not  at 
thQ  time  specified  both  of  the  name  and  blood  of  the  testator ;  and 
that  taking  such  name  by  the  king's  license  prior  to  that  time  was  not 
su£S.cient.{2) 

_  41.  Devise  to  the  wife  of  the  testator  for  life ;  then  to  be  equally 
divided  among  the  relations  on  his  side.  Held,  the  estate  should  pass 
to  such  relatives  as  would  take  under  the  statute  of  distributions ;  and 
the  devise  had  reference  to  the  state  of  things,  not  at  the  time  of  ma- 
king it,  but  at  the  testator's  death,  so  that  the  son  of  one  who  was  of 
the  next  in  kin  at  the  making  of  the  will,  but  since  deceased,  took 
nothing.(3) 

42.  Descendants  is  a  good  term  of  description,  and  includes  all  those 
who  proceed  from  the  body  of  the  person  named,  as,  for  instance,  grand- 
children. So  it  may  be  restricted  to  persons  of  this  description,  who 
reside  at  a  certain  place;  as,  for  instance,  "  the  descendants  of  A,  then 
living  in  and  about  Seven  Oaks  in  Kent."  But,  under  this  clause,  no 
one  born  after  the  making  of  the  will  can  take.(4) 

43.  With  regard  to  the  words  necessary  to  descrihe  property  which  is 
devised,  thp  same  principle  of  effecting  the  intention  applies,  which  governs 
devises  in  other  respects.  Any  words  are  sufficient,  by  which  the 
estate  is  reasonably  identified,  even  though  somewhat  misdescribed,  and 
the  language  used  will  embrace  such  property  as  would  usually  be 
covered  by  it,  although  a  contrary  intent  maybe  indicated  in  regard  to 
the  particular  subject  in  question.(5) 

44.  Lands,  tenements  and  hereditaments,  passes  every  species  of  real 
property.     So  also  money  agreed  to  be  laid  out  in  land.(6) 

45.  All  my  lands,  will  pass  a  house.  But  not  if  a  contrary  intention 
appear  from  other  clauses.  Thus,  if  the  testator  own  a  house  in  A,  and 
a  house  and  lands  in  B,  and  devise  his  house  in  A  and  all  his  lands  in 
B ;  the  house  in  B  will  not  pass.(7) 

46.  Devise  of  all  the  testator's  lands  in  A,  called  B  lands,  to  his 


(1)  Pyot  V.  Pyot,  1  Ves.  355.   But  see  Bon 
V.  Smith,  Gro.  B]liz  532. 

(2)  Leigh  v.  Leigh,  15  Ves.  92. 

(3)  Doe  V.  Over,  1  Taun.  263. 

(4)  Crossly  v.  Clare,  Amb.  39"?. 


(5)  Woods  D.  Moore,  4  Sandf.  579. 

(6)  6  Cruise,  154;  Doe  v.  Thomas,  1  Mann. 
&,  a.  335  ;  Hall  v.  Fisher,  1  Coll.  47. 

(7)  Rashleigh  J).  Master,  3  Bro.  99;  Ewer 
V.  Hay  den,  Oro.  Eliz.  476-7. 
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youngest  son  in  fee  ;  and  (in  another  clause)  that  if  this  son  die  with- 
out issue,  the  testator's  wife  should  have  B  lands.  The  testator  in  fact 
owned  B  lands  both  in  A  and  in  G.  Held,  the  wife  took  only  those  in 
A,  these  alone  being  given  to  the  son.  It  might  have  been  otherwise,. 
if  the  first  devise  had  been  to  the  eldest  son,  who  would  have  taken 
the  lands  in  C  by  descent ;  and  the  wife  would  take  all  that  he  had.(l) 

47.  In  general,  messuage  passes  the  curtilage  and  garden  annexed. 
Whether  the  word  house  has  the  same  operation,  seems  somewhat 
doubtful.  But  where  one  occupied,  as  tenant  for  years,  a  house,  garden, 
stables,  and  a  coal-pen,  though  using  the  two  latter  for  the  purpose  of 
trade,  as  well  as  domestic  convenience,  and  devised  "  the  house  I  live 
in  and  garden ;"  held,  the  stables,  &c.,  passed,  not  being  otherwise  dis- 
posed of.(2)(a) 

48.  It  has  been  held,  that  where  an  intent  appears  to  use  the  word 
.appurtenances  in  a  strictly  technical  sense,  the  devise  of  a  messuage 
mth  the  appurtenances,  will  not  pass  lands  usually  occupied  with  the 
house.(3) 

49.  The  word  estate  includes  every  kind  of  property,  unless  specially 
restrained.  Thns  fee-farin  rents  pass  under  the  words  all  my  real  arid 
personal  esfafe.(4). 

.  50.  Even  the  words  personal  estates  will  pass  freehold  lands,  if  such 
appears  to  be  the  intent.  So  leaseholds  will  pass  under  the  general  de- 
scription of  goods,  &c.,  even  though  forfeiture  of  them  is  the  consequence. 
But  not  by  a  devise  of  freehold  lands,  &c.(5) 

51.  A  devise  of  "  all  the  rest  of  my  estate  and  effects,  of  what  nature 
soever,  to  A  and  his  executors,  in  trust,  to  add  the  interest  to  the  prin- 
cipal," &c.,  does  not  pass  a  freehold  .house ;  the  words  evidently  contem- 
plating a  principal  of  the  same  nature  with  the  interest  which  was  to 
be  added  thereto.(6) 

52.  Bents  may  pass  the  reversion  to  which  they  are  incident.  Thus, 
where  the  preamble  is,  "  as  to  the  disposition  of  all  my  lands  and  tene- 
ments," and  the  testator  proceeds  to  devise  the  rents  of  a  certain  estate 
for  years  to  one  for  life,  remainder  in  tail ;  the  reversion  passes,  as 
there  is  an  evident  intent  to  continue  the  estate  of  the  devisee  beyond 
the  leases,  and  to  dispose  of  the  testator's  whole  property .(7)(6) 


(1)  Woodden  v.  Osbourn,  Cro.  Eliz.  Gli. 

(2)  Garden  v.  Tuek.  Cro.  Eliz.  89 ;  2  Cha. 
Ca.  27  ;  Doe  v.  Collins,  2  T.  R.  498. 

(3)  Buck  V.  Nurton,  1  B.  &  P.  53. 

(4)  Barnes  v.  Patch,  8  Ves.  604;  3  Teates, 
187;  6  Binn.  97;  6  John.  185.  See  Quen- 
nell  V.  Turner,  4  Eng.  L.  &  Bqu.  84. 

(5)  Doe  V.  Tofleld,  11  B.  246  ;  Doe?;.  Evans, 


9  Ad.  &  Ell.  719;  Parker  v>  Marohant,  5 
Mann.  &  G.  499.  See  Barclay  v.  CoUett,  4 
Bing.  N.  658 ;  Doe  v.  Cranstoun,  7  Mees.  &, 
W.  1 ;  Parker  v.  Marcliant,  1  T.  &  Coll.  Cha. 
290  ;  2,  279  ;  Shipperdson «.  Tomer,  lb.  441 ; 
Midland,  &o.  v.  Oswin,  1  Coll.  74. 

(6)  Doe  V.  Buckner,  6  T.  R.  610. 

(7)  Kerry  v.  Derrick,  Cro.  Jac.  104. 


(a)  A,  owning  a  hou.se  in  S,  with  a  yard  and  garden,  and  also  several  adjacent  lots,  with 
buildings  on  them  held  by  tenants,  devised  "  unto  M  my  house  in  S,  now  occupied  by  me." 
Held,  this  devise  passed  none  of  the  property  occupied  by  tenants.  Saltonstall  v.  Brown, 
3  Met.  423.  The  devise  of  a  plantation  pas.ses  two  tracts  situated  half  a  mile  apart,  but  cul- 
tivated as  one  farm.     Bradshaw  v.  Ellis,  2  Dev.  &  B.  20. 

A  devised  to  the  heirs  of  his  son  "the  plantation  whereon  I  now  live."  A  few  years 
before  his  death  he  bought  a  lot  contiguous  to  his  homestead,  though  separated  by  a  fence, 
which  he  cultivated  with  hia  home  estate.  His  old  homestead  was  called  "the  home  lot," 
and  the  lot  last  purchased,  "  the  Brown  lot."  Held,  the  word  plantation  included  both  lots. 
Stowe  V.  Davis,  10  Ired.  431.  In  Virginia,  (Code  516,)  a  general  devise  of  land  or  lands  in 
a  certain  place,  passes  leasehold  property. 

(6)  The  owner  of  the  fee  in  land  on  which  a  stone  quarry  was  situate,  having  mortgaged  and 
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53.  A  devise  of  the  income  of  lands  is  the  same  in  its  effect  as  a 
devise  of  the  lands.(l) 

54.  The  words  all  I  am  worth  will  pass  real  estate.     So  the  word 
property.{a)     So  "  all  my  right."(2) 

95.  The  word  legacy   may   apply  to   real   estate,  if  the  intent  §o 
require,(3) 

56.  A  testator  bequeathed  to  A  and  B,  his  son  and  daughter,  pe- 
cuniary legacies,  payable  on  their  coming  of  age  ;  then  all  his  realty 
and  personalty  to  his  wife  for  life,  and  after  her  death,  one  freehold 
estate  to  A,  and  nnother  to  B ;  bat  if  either  or  both  of  them  should 
die  before  the  wife,  then  those  legacies  which  were  left  to  them  should 
return  to  the  wife.  Held,  the  word  legacies  embraced  the  devises  of 
real  estate,  as  well  as  the  pecuniary  bequests.(4) 

57.  "  All  the  residue  or  remainder  of  my  e^ecte,"  "  ray  estate"  or  "  my 
property,"  passes  real  estate,  especially  with  the  addition  of  the  word 
whatsoever  or  wheir^oever' ;  and  though  subjected  to  limitations  peculiar 
to  personal  property.  So  the  words  "  all  the  remainder  and  residue  of 
all  the  effects,  both  real  and  personal,  which  I  shall  die  possessed  of," 
have  been  held  to  pass  freehold  estates,  although  a  contrary  construc- 
tion was  favored  by  the  following  arguments  and  facts.  The  word 
possessed  properly  applies  only  to  personal  estate,  and  a  devise  of  "  all 
I  shall  die  possessed  of,'^  can  pass  no  real'  estate  acquired  after  the  making 
of  the  will,  without  republication.  The  testator,  in  this  case,  owned 
chattels  real,  which  were  sufficient  to  satisfy  the  clause  "  both  real  and 
personal."  A  previous  life  estate  was  given  to  the  residuary  devisee, 
without;  waste;  which  was  inconsistent  with,  and  must  merge  in  the  fee. 
The  word  of  disposition  used  was  bequeath.  On  the  other  hand,  there 
was  an  introductory  clause  "  as  to  my  worldly  substanoe,"  indicating  an 
intent  to  dispose  of  the  whole  property. (5) 

58.  A  contrary  construction  is  of  course  adopted,  where  a  contrary 
intent  appears  from  the  whole  will. 

59.  Devise  of  pecuniary  legacies,  and  "  all  the  rest  and  residue  of  my 
estate,  chattels  real  and  personal — to  my  wife."  The  testator  had  set- 
tled all  his  real  estate  upon  the  wife  for  life,  as  a  jointure.  Held,  the 
meaning  of  the  above  clause  was,  "  all  the  rest,  &c.,  whether  chattels  real 
or  personal ;"  that  the  words  rest,  &c.,  referred  to  the  remainder  of  the 
property,  a  part  of  which  was  previously  given  by  the  will;  and  that  as 


(1)  Reed  v.  Reed,  9  Mass.  372. 

(2)  Huxtep  V.  Brooman,  1  Bro.  437  ;  Ro3- 
eetter  v.  Simmons,  6  S.  &  R.  452 ;  17  John. 
281;  6Binn.  94. 

(3)  Newkerk  v.  Newkerk,  2  Gaines,  345. 
(4j  Hardacre  v.  Nasti,  5  T.  R.  716. 


(5)  Boe  V.  Harvej',  5  Burr,  2638 ;  Doe  v. 
Chapman,  1  H.  Bl.  223  ;  Hogan  v.  Jackson, 
Cowp.  299  ;  3  Bro.  Pari.  338 ;  Doe  v.  Laincli- 
bury,  11  E.  290;  Doe  v.  Trout,  13  E.  394; 
Morgan  v.  Surman,  1  Taun.  289 ;  1  Swift, 
138. 


leased  the  quarry,  devised  it  to  his  son,  and  directed,  "that  the  rents  arising  from  the  quarry  be 
applied  to  discharge  the  incumbrances  on  the  same."  Held,  the  rents  due  at  the  testator's 
death  passed  to  the  son  of  the  deceased,  for  the  purpose  of  paying  the  incumbrances. 
Emery  v.  Owings,  6  Gill,  191. 

The  above  clause  of  the  will  did  not  separate  the  rents  from  the  reversion.     lb.     . 

Held,  also,  that  if  the  application  of  the  rents  had  been  directed  to  the  payment  of  the 
testator's  debts,  irrespective  of  the  lands  out  of  which  they  issued,  the  implication  of  a  devise 
of  the  rents  to  the  testator's  executor  could  not  have  sufficed.     lb. 

^(a)  A.  testator  devised  his  "  property,"  and  referred  to  the  income  by  the  words  "  dividends  " 
and  "  interest."  Held,  his  real  estate  was  included  in  the  word  "  property,"  notwithstand- 
ing the  use  of  the  other  words.     Morrison  v.  Hoppe,  5  Eng.  Law  &  Eq.  199. 
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no  real  estate  was  thus  previously  given,  the  wife  did  not  take  the  re- 
version of  the  jointure  lands. (1) 

60.  Devise,  "all  my  freehold  lands,  &c.,  with  the  messuages,  &c.,  in 
the  town  of  L  ;  and  all  other  the  rest,  residue  and  remainder  of  my  estate, 
consisting  in  money,  plate,  &c.,  leases,  judgments,  &c.,  to  A  and  her 
assigns  forever."  Held,  the  enumeration  of  articles  of  personal  pro- 
perty, and  the  express  mention  of  one  parcel  of  'real  estate,  precluded 
the  application  of  these  words  to  any  other.(2) 

61.  A  testator  bequeaths  articles  of  furniture,  and  other  personal 
property,  and  proceeds  to  "give  and  bequeath  to  A  all  the  residue  of 
my  furniture  and  estate,"  &c.  The  testator  was  in  possession  of  per- 
sonal articles,  not  included  iu  the  specific  bequest.  Held,  the  real  es- 
tate did  not  pass  by  the  will.(3)(a) 

62.  With  regard  to  the  terms  of  description  of  property  devised, 
there  seems  to  be  no  material  difference  between  the  rules  of  law  as  to 
devises,  and  those,  already  stated,  relating  to  deeds.  These  are  sub- 
stantially, that  where  the  property  is  first  specifically  described,  erro- 
neous words  of  addition  will  not  affect  the  devise  ;  bat  where  the  first 
description  is  general,  it  may  be  restricted  or  explained  by  additional 
words.(J) 

63.  Devise  of  "  the  house  or  tenement  wherein  W  dwelleth,  called 
the  White  Swan,  in  Old  Street."  "W  occupied  the  alley  of  the  house, 
and  three  upper  rooms.  Held,  the  whole  house  passed.  Otherwise, 
it  seems,  if  the  devise  had  been  merely  of  "the  house  wherein  W 
dwells."(4) 

64.  Devise  of  lands  lying  in  the  pari.sh  of  B,  and  in  a  street  there 
called  C  street.  There  was  no  such  parish  as  B,  but  the  testator  owned 
land  in  B  street.     Held,  a  good  devise.(o) 

65.  Devi.se  of  "  all  my  lands  in  B,  in  the  county  of  S,  in  the  pos- 
session of  J  A."  The  testator  had  no  lands  in  S,  but  he  had  lands 
in  possession  of  J  A,  at  B,  in  the  county  of  H.  Held,  these  lands 
passed. (6) 

66.  Devise  of  "  all  the  manors,  &c.,  advowsons,  farms,  &c.,  in  the 
county  of  H,  for  the  purchase  whereof  I  have  already  contracted  and 
agreed."  The  testator  owned  one  advowson  in  this  county,  and  had 
contracted  for  another.     Held,  (in  reversal  of  the  judgment  of  the  C. 


(1)  Markant  i;.' Twiaden,  1  Abr.  Eq.  211. 

(2)  Timewell  v.  Perkins,  2  Atk.  102  ;  Cam- 
field  V.  Gilbert,  3  E.  516;  Goodtitle  v.  Miles, 
6  E.  494;  Doe  v.  "Weatlierby,  11,  322  ;  Wil- 
liam V.  Thomas,  12,  141. 

(3)  Bullard  v.  GoSe,  20  Pick.  252. 


(4)  Chamberlaine  v.  Turner,  Oro.  Cor.  129 ; 
Blague  V.  Gold,  Cro.  Car.  447.  See  ante,  eh. 
84,  see.  127,  n. 

(5)  Pacy  V.  Knolls,  Brownl.  131. 

(6)  Hastead  v.  Searle,  1  Ld.  Raym.  728. 


(a)  After  various  bequests  of  furniture  and  chattels,  a  will  proceeded  to  "  give  and  be- 
queath to  B  all  the  residue  of  my  furniture  and  estate,  whatever  and  wherever  it  may  be." 
No  other  property  was  described  iu  the  will  but  personal  chattels,  nor  were  there  any  words 
showing  an  intention  of  disposing  of  the  testatrix's  whole  property.  There  were  also  some 
articles  of  furniture  and  other  personal  property,  not  specifically  disposed  of.  Held,  the  real 
estate  did  not  pass.     Bullard  v.  Goffe,  20  Pick.  252.  . 

(6)  See  Harris  v.  Harris,  1  Met.  400.  "Words  of  description  following  a  general  devise 
will  not  be  construed  as  restrictive,  where  they  would  thus  render  such  devise  inoperative, 
and  wtiere  they  may  be  rejected  as  a  false  demoTistratlon.  Campton  v.  Carpenter,  1  Bng.  L. 
&  Equ.  307. 
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C.  P.)  that  the  former  as  well  as  the  latter  passed,  the  word  used  being 
plural.     (Lord  Chancellor  Apsley  and  Lord  Camden  dissenting.(l) 

67.  Devise  of  a  farm  ^'ia  the  tenure  and  occupation  of  A."  A  part 
of  the  flirm  was  not  occupied  by  A.     Held,  the  whole  farm  passed. (2) 

67  a.  A  devised  to  the  lawful  heirs  of  his  son  B,  all  the  lands  and 
real  estate,  situated  in  the  county  of  Berkshire,  which  descended  to 
him  as  the  heir-at-law  of  his  father.  One  of  the  heirs  dying,  and 
her  share  descending  to  her  father,  B,  he  made  a  conveyance  to  G,  in 
the  followiag  terms,  namely,  "all  right,  title  and  interest,  that  I  have, 
or  ought  to  have,  to  a  tract  or  parcel  of  land  situated  in  Great  Barring- 
ton,  being  the  same  ihaJt  was  bequeathed  iy  my  father^  A,  deceased,  to  my 
children.  Held,  that  these  terms  were  not  sufficient  to  pass  an  estate  in 
Sheffield,  although  A  possessed  an  estate  there,  which  was  included  m 
the  devise  to  the  children  of  the  grantor.(3) 

68.  Words,  technically  applicable  only  to  a  kind  of  property  which 
the  testator  did  not  own,  may  be  applied  "to  such  as  he  did  own.  Thus, 
(he  manor  of  A  may  pass  a  fee-farm  rent  issuing  therefrom.  FreehoM 
houses  in  A  may  pass  leasehold  houses.  It  was  formerly  held  that  such 
construction  will  not  be  given,  where  the  testator  had  property  of  a 
kind  which  strictly  satisfies  the  terms  of  the  devise.  Thus,  "  messuages, 
lands,  tenements,  hereditaments  and  real  estate,"  &c.,  will  not  pass  a 
mortgage  for  years,  or  an  extended  interest,  where  the  testator  owned 
Jands  in  fee  also,  and  a  subsequent  clause  of  the  will  disposes  of  the 
"rest,  &c.,  of  hxs personal  estate"  mortgages,  &c.  But  in  late  cases  this 
doctrine  has  been  ascribed  to  the  old  idea  of  the  dignity  of  the  freehold, 
and  declared  to  be  now  unsatisfactory.  Thus,  where  the  leasehold 
property  was  perpetually  renewable,  and  v/-as  with  difficulty  to  be  dis- 
tinguished from  freehold  by  reason  of  jinity  of  possession,  and  the 
words  "possessed  of  or  interested  in"  were  used  in  the  devise,  it  was 
held,  that  the  words  "  messuages,  lands  and  tenements,"  though  one 
of  the  limitations  was  made  to  heirs,  passed  the  freehold  estate.  So  the 
words  "  manors,  lands,  tenements,  mines  of  coal  and  lead,  rents  and 
hereditaments,"  have  been  held  to  pass  leasehold  property,  the  terms 
of  the  residuary  clause  being  favorable  to  this  construction.  So  where 
a  testator,  seized  of  tithes  in  fee,  and  having  others  for  years,  perpetually 
renewable,  devised  "all  his  lands,  tenements,  tithes,"  &c.,  it  was  held 
that  the  leasehold  tithes  passed  by  the  will.  There  are  other  cases, 
however,  where  the  old  rule  has  been  adhered  to.  Thus,  where  one 
having  freehold  estates,  and  two  terms,  devised  "  all  his  manors,  and 
all  and  every  his  several  messuages,  lauds,  tenements  and  heredita- 
ments, &c.,  which  he  was  seized  of,  interested  in,  or  entitled  to,  &c.,  to 
his  son  for  life,  with  impeachment  for  all  wilful  waste,  then  to  the  heirs 
of  his  body ;"  held,  there  being  no  other  clause  indicating  an  intent  to 
include  the  terms,  they  did  not  pass.  But  it  has  beea  held,  that  where 
there  was  a  devise  of  "  manors,  messuages,  houses,  farms,  &c.,  heredita- 
ments, and  real  estate,"  with  limitations  peculiarly  applicable  to  real 
estate,  followed  by  a  disposition  of  all  the  rest  and  residue  of  *•  ready 
money,  rents,  &c.,  and  personal  estate ;"  a  part  of  a  farm  immemonally  ' 


(1)  Hill  '0.  St.  John,  Cowp.  94 ;  2  Bl.  E. 
930  ;  3'Bro.  Pari.  375.  See  tinoola  v.  Aroe- 
deokue,  1  Coll.  98. 

(2)  Paul  V.  Paul,  2  Burr.  1089 ;  1  Bl.  R. 

Vol.  IL  ,  37 


255.    (See  Doe  v.  Roe,  1  'Wencl.  541 ;  1  Harr, 
&  WoU.  439.) 
(3)  King  V.  Little,  1  Gush.  436.      - 
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held  by  a  renewable  church  lease,  in  connection  with  another  part  of 
the  farm,  which  was  a  fi-eehold,  passed  under  the  former  clause ;  the 
intention  being  clear  to  give  all  the  landed  property  by  the  former, 
and  all  the  personal  by  the  latter  clause,  and  the  word  farms  being 
strictly  applicable  to  a  tenancy.  But  in  a  still  later  case  in  Chancery, 
where  the  devise  was  of  "all  manors,"  &o.,  tenements  and  heredita- 
ments," to  trustees  and  their  heirs,  to  the  use  of  sons  in  tail,  &c.,  re- 
mainder over,  and  a  subsequent  bequest  of  personalty ;  it  was  held, 
that  the  rule  established  in  Ease  v.  BartleU,  (Cro.  Car.  292,)  must  be 
adhered  to,  and  that  short  terms  held  by  the  testator,  unconnected  with 
any  freehold  interest,  did  not  pass  by  the  former  clause,(l) 

69.  Reversionary  estates  will  pass  by  devise  under  a  general  clause, 
where  an  intention  appears  to  dispose  of  the  testator's  wliole  property. 
Thus,  if  land  be  devised  for  years,  the  reversion  of  such  land  will  pass 
under  a  residuary  disposition  of  "  the  rest  of  my  lands,"  or  "  all  my  lands 
not  devised. "(2)  So  a  reversion  passes  under  the  terms  "lands,  tene- 
ments and  hereditaments,"  or  "  all  my  lands  out  of  settlejnent"  or  "  not 
by  me  formerly  settled,"  &c.(3)  General  residuary  words  will  carry  a 
reversion,  unless  expressly  excepted,  or  unless  there  is  a  manifest  in- 
tent to  the  contrary ;  as  where  the  residuary  property  is  to  be  sold 
immediately  for  payment  of  funeral  expenses,  and  the  reversion  is  ex- 
pectant upon  an  estate  tail,  and  therefore  not  sa]eable.(4:) 

70.  By  what  terms  in  a  will  mortgages  will  pass,  is  a  subject  of  va- 
rious and  conflicting  decisions.(a)  It  was  f  irmerly  held,  that  "all  my 
mortgages"  would  pass  mortgages  of  real  estate  ;  but  afterwards,  that 
these  terms  embraced  only  mortgages  for  years,  especially  where  a 
mortgage  in  fee  was  forfeited,  the  devise  connected  with  a  disposition 
of  chattels,  and  the  word  possessed  used.  But  a  mortgage  in  fee  has 
been  held  to  pass  under  a  devise  of  "all  the  residue  of  my  estate,"  to 
A;  the  testator  having  had  both  lands  and  mortgages,  and  devised  all 
the  former  to  B,  and  given  several  legacies.  The  modern  doctrine  is, 
however,  that  mortgages,  though  forfeited,  do  not  pass  under  a  devise 
made  in  terms  whicVi  are  peculiarly  applicable  to  real  estate,  if  the  tes- 
tator had  other  property  which  satisfies  those  terms.'     Otherwise,  if  he 


(1)  Incliley  v.  Robinson,  3  Leon.  165  ;  Day 
V.  Trig,  I  P.  Wms.  286 ;  Davis  v.  Gibbs,  3  P. 
Wms.  26;  Addis  v.  Clement,  2  P.  Wms.  456; 
Lowtlier  v.  Cavendisli,  Arab.  356  ;  Turner  v. 
Husler,  1  Bro.  78;  Knotsford  v.  Gardiner,  2 
Atk.  450 ;  Pistol  v.  Kiceardson,  1  H.  Bl.  26, 
n. ;  Lane  v.  Stanliope,  6  T.  R.  345  ;  Thomp- 
son ».  Lawley,  5  V"es.  476;  (Edwards  v. 
Barnes,  2  Binij  N.  R.  252 ;  Doe  v.  Lleweliin, 
2  C.  M.  &  R.  503  ;  Curatiam  v.  Newland,  459, 
B. ;  2  S'Ott,  113.) 

(2)  Wlieeler  t).  Walroone,  Aleyn,  23;  ?,  P. 
Wms  63,  n.  E  ;  Cool<e  v.  Gerrard,  1  Lev.  212 ; 
Book!).  Rook,  2  Vern.  461  ;  Willows  v.  Lyd- 
cot,  2  Tent.  285 ;  Lydcott  v.  Willows,  3 
Mod   229. 


(3)  Dalby  v.  Champernoon,  Skin.  631; 
Falliland  u.  Lytton,  3  Bro.  Pari,  24;  Stn.de 
V.  Russell,  2  Vern.  621;  Chester);.  Chester, 
3  P.  Wms  56;  Glover  v.  Spendlove,  4  Bro. 
337:  Freeman  D.  Chandos,  Gowp.  363:  At- 
kyns  V.  Atkyns,  Cowp.  808 ;  3  Bro.  Pari. 
408 ;  Doe  v.  Meakin,  1  E.  456.  But  see  Ken- 
non  V.  M'Roberts,  1  Wash.  112. 

(4)  Goodright  v.  Downsliire,  2  Bos.  &  P. 
600;  Doev.  Weatherby,  11  K.  322;  Teatt  v. 
StroDg,  2  Burr.  912;  3  Bro.  Pari.  219;  Roe 
V.  Avis,  4  T.  R.  605;  Moatyn  v.  Cliampneys, 
1  Binpr.  N.  R.  341 ;  Doe  v.  Thomas,  1  Scott 
N.  359. 


(a)  Devise,  "of  all  my  real  and  personal  estate,  after  payment  of  debts  and  funeral  expen- 
ses." Held,  not  to  include  mortgages  in  fee,  made  to  the  testator.  Doe  v.  Lightfoot,  8 
Mee.s.  &  W.  533. 
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had  not.     Thus,  in  such  case,  "  all  his  freehold  messuages,  and  garden 
grounds  at  A,"  will  pass  a  mortgage.(i)(a) 

71.  With  regard  to  trust  estates,  the  general  rule  seems  to  be  settled, 
tbat  they  will  pass  by  the  usual  general  words  in  a  will  passing  other 
estates,  unless  it  is  to  be  collected  from  the  expressions  in  the  will,  or 

to  "^SP"^^^  ^°^  objects  of  the  testator,  that  he  intended  otherwise.(2) 

72.  Equities  of  redemption  pass  by  the  same  words  as  other  real 
estates.  (3)(J) 


CHAPTER  XCVII. 

EXECUTORY  DETISES. 


1.  The  subject  of  executory  devices  is  one  of  much  importance,  as 
well  as  much  intricacy  and  difficulty.  It  is  nearly  allied,  however,  to 
that  o^  contingent  remainders,  and  has  been  therefore  incidentally  noticed 
to  some  extent  in  the  former  volume,  in  connection  with  the  latter  title, 
(pp.  518  &  seg-M.)  It  has  also  been  noticed  in  the  same  way' in  that 
volume,  in  treating  of  the  words  necessary  to  create  estates,  (pp.  622  & 
sequ.)  It  may  be  further  remarked,  that  the  decisions  in  the  books, 
relating  to  executory  devises,  though  very  numerous,  involve  compa- 
ratively few  Aistmct  principles,  and  turn  for  the  most  part  upon  the 
particular  phraseology  made  use  of  in  each  case.^  For  these  reasons, 
the  subject  will  be  treated  more  concisely  than' most  of  the  topics 
which  have  been  considered  in  the  present  work. 

2.  An  executory  devise,  is  a  limitation  by  will  of  a  future  contin- 
gent interest  in  lands,  contrary  to  the  rules  of  limitation  of  contingent 
estates  in  conveyances  at  law.  If  the  limitation  conforms  to  the  rules 
regulating  contingent  remainders,  it  is  a  remainder,  not  an  executory 
devise.  This  is  the  construction  wherever  a  remainder  is  limited  upon 
a  preceding  freehold.(4) 

3.  An  executory  devise  is  not  a  mere  possibility,  but  a  certain  and 
substantial  interest  and  estate.     It  is  a  stable  and  unalienable  interest, 


(1)  Wilkinson  v.  Merryland,  Cro.  Car.  447  ; 
Winn  V.  Littleton,  1  Tern.  3;  Strode  v.  Rus- 
sell, 2  Vern.  621 ;  Casborne  v.  Scarfe,  1  Atk. 
605;  Clarke  u.  Abbot,  2  Abr.  Eq.  606;  Bal- 
lard V.  Carter,  5  Pick.  112.  See  Hyde  v.  Bald- 
win, n  Pick.  303. 

(2)  Jackson  v.  Delanoy,  13  John.  555  ;  Co. 


Lit.  205  &  n. ;  Atty.  &o.  v.  Buller,  5  Ves.  339 ; 
Braybroke  v.  Iriskip,  8,  417 ;  Roe  v.  Reade, 
8  T.  R.  118.  See  Bainbridge  v.  Ashburton, 
2  Y.  &  Ooll.  347. 

(3)  Philips  w-  Helo,  1  Cha.  R.  101. 

(4)  4  Kent,  263 ;  Doe  v.  Morgan,  3  T.  R. 
763. 


(a)  The  following  devise,  "I  leave  my  wife,  R.  H.,  to  receive  all  moneys  upon  mortgages," 
gives  the  wife  the  legal  estate  in  the  mortgaged  premises.  Guest  v.  Bennett,  5  Eng.  Law 
and  Eq.  536. 

A  testatrix  devised  two  lots  of  land,  describing  them,  which  lots  she  had  sold  and  con- 
veyed previous  to  making  the  will,  and  then  held  bonds  and  mortgages  thereon  for  the  un- 
paid purchase  money.  Held,  the  bonds  and  mortgages  passed  to  the  devisee.  Woods  v. 
Moore,  4  Sandf  579. 

(6)  In  Massachusetts,  a  testator,  at  the  time  of  making  his  will,  before  the  Revised  Stat- 
utes took  effect  (which  enable  a  testator  to  devise  after-purchased  lands)  held  land  in  mort- 
gage. He  devised  all  his  real  estates,  an  1  afterwards  foreclosed  t'le  mortgage.  Held,  the 
mortgaged  land  did  not  pass.  Brigham  v.  Winchester,  1  Met.  390.  See  further  as  to  the 
subjects  of  this  chapter,  5  Wend.  224;  9  Pick.  293 ;  14,  399;  12,  436;  Allen  v.  Richard^ 
6,  512;  2  Ohio,  386;  6  Nev.  &  M.  391. 
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or  a  species  of  entailed  estate,  to  the  extent  of  the  authorized  period  of 
limitation. (1) 

4.  It  is  said,  that  a  few  imperfect  examples  of  executory  devises  have 
been  gleaned  from  the  oldest  authorities ;  but  this  species  of  limitatiou 
may  be  considered  as  having  arisen  since  the  statutq  of  uses  and  of 
wil'ls.(2)  It  was  first  decided  in  Pells  v.  Brovm^{^)  that  a  fee  might  be 
limited  upon  a  fee  in  this  form,  and  should  not  he,  subject  to  a  common 
recovery.  The  contingency,  however,  was  restricted  to  the  duration  of 
one  life,  and  Doddridge,  J.,  dissented,  on  the  ground  of  discouraging 
perpetuities.'  In  subsequent  cases,(4)  the  principle  was  extended  to 
several  lives  in  being  at  the  same  time,  upon  the  ground  that  they  were 
all  wearing  out  at  once,  or  all  the  candles  lighted  together. 

5.  In  the  great  case  of  the  Duke  of  Norfolk,(5)  the  judges,  who 
were  called  in  to  aid  Lord  Chancellor  Nottingham,  held  a  limita- 
tion of  a  term  after  an  estate  tail  to  be  invalid,  as -creating  a  perpe- 
tuity ;  but  the  Chancellor  maintained  a  different  doctrine,  which  was 
affirmed  in  the  House  of  Lords.  This  case  led  to  the  practice  of  a 
strict  settlement  of  terms  by  executory  devise,  for  lives  in  being  and 
twenty-one  years  afterwards.  Other  cases  restricted  the  period  to 
lives  in  being,  and,  in  one,  the  addition  even  of  one  year  was  expressly 
disallowed :  but  this  decree  was  reversed.(6)  Another  case(7)  ex- 
tended the  right  to  a  posthum.ous  child  ;  although  Chief  Justice  Treby 
dissented,-  and  held  to  the  restriction  to  one  life.  The  doctrine  was 
finally  settled,  that  a  limitation  may  be  made  to  depend  upon  lives  in 
being,  and  reach  twenty-one  years  afterwards,  an  extension  designed  to 
meet  the  exigency  of  a  child's  minority ;  with  the  addition  of  several 
months,  to  reach  the  case  of  a  posthumous  child. (8)  In  a  late  case,(9)' 
it  is  held,  that  the  additional  period  of  twenty-one  years  is  allowable, 
without  reference  to  the  minority  of  any  party  interested. 

6.  Devise  to  trustees,  in  trust  for  the  wife  for  life,  then  for  the  grand- 
children of  B,  in  equal  proportions,  when  they  should  attain  the  age  of 
twenty-five  years.  The  wife  of  B  survived  the  testator.  The  wife 
died ;  eight  grandchildren  survived  her,  and  several  were  born  after- 
wards. Held,  the  devise  was  not  void  for  remoteness,  but  the  grand- 
children born  after  the  wife's  death  took  nothing.(19) 

7.  In  New  York,  by  the  Eevised  Statutes,(ll)  the  absolute  power  of 
alienation  cannot  be  suspended  beyond  the  lives  in  being  at  the  creation 
of  the  estate,  except  in  case  of  a  contingent  remainder  in  fee,  which 
may  be  limited  upon  a  prior  remainder  in  fee,  to  take  effect  in  case  the 
former  remainder-men  shall  be  under  age,  or  upon  any  other  contin- 
gency by  which  the  estate  of  the  former  remainder-men  may  be  deter- 
mined during  minority.  Chancellor  Kent  says,(12)  these  statutes  have 
destroyed  the  distinction  between  contingent  remainders  and  executory 


(1)  4  Kent,  263-70. 

(2)4  Kent,  264;  Thellussonw.  Woodford, 
4  Ves.  249-264. 

(3)  Cro.  Jao.  590. 

(4)  Snowe  v.  Cutler,  1  Lev.  135 ;  Goring  w. 
Biokerstaffe,  Pollexf.  31. 

(5)  3  Cha.  Cas.  1 ;  Pollexf.  223. 

(6)  Soatterwood  u.  Edge,  1  Salk.  229;  12 
Mod.  278  ;  Lloyd  v.  Carew,  Free,  in  Cha.  72  ; 
Shower,  137. 


(7)  Luddington  v.  Kime,  1  Ld.  Raym.  203. 

(8)  Stephens  v.  Stephens,  2  Barn.  K.  B. 
375;  Cas.  Temp.  Tal.  288;  Atkinson  v. 
Hutchinson,  3  P.  Wms.  258. 

(9)  Cadell  v.  Palmer,  1  Clark  &  Pin.  373 ; 
10  Bing.  140. 

(10)  Kevern  v.  Williams,  5  Sim.  171.     . 
•(11)  1,  723.    See  Vail«.  Vail,  7  Barb.  226; 

Tator  J).  Tator,  4,  431. 
(12)  4  Kent,  271-283. 
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devises,  which  may  now  alike  be  created  by  grant  or  by  will.     They 
are  also  alike  applicable  to  real  and  to  personal  property. 

8.  A  trust  estate,  limited  to  the  minority  of  two  or  more  infants  in 
being,  and  having  an  interest  therein,  may  be  valid ;  for  such  limita- 
tion cannot  suspend  the  power  of  alienation  for  more  than  twenty- 
one  years,  and  the  short  subsequent  period  allowed  for  a  posthumous 
child.(l) 

9.  Devise  to  trustees  in  fee,  in  trust  to  receive  the  rents  and  profits, 
and  pay  over  and  divide  the  same  equally  between  twelve  nephews  and 
iiieces,  and  the  survivors  and  survivor  of  them,  for  their  respective 
lives ;  and  after  their  deaths,  remainder  in  fee  to  the  children  of  them 
living,  and  the  children  of  those  dead  per  stirpes.  The  effect  of  this 
limitation  was,  that  the  trustees  could  not  sell  the  estate,  (being  pro- 
hibited by  the  provisions  of  the  Eevised  Statutes  as  to  trusts.)(2) 

10;  There  are  two  kinds  of  executory  devises  relative  to  real  estate, 
and  a  third  relative  to  personal  estate.  1.  Where  the  devisor  parts 
with  his  whole  estate,  but  upon  some  contingency  qualifies  the  disposi- 
tion of  it,  and  limits  an  estate  on  that  contingency.  Thus,  if  there  is 
a  devise  to  A  for  life,  remainder  to  B  in  fee,  provided  that  if  within 
three  months  from  the  death  of  A,  C  pay  B  a  certain  sum,  then  to  0 
in  fee ;  this  is  an  executory  devise  to  C,  and  if  he  dies  living  A,  his 
heir  may  claim  it.(a)  2.  Where  one  devises  a  future  contingent  in- 
terest, leaving  the  fee  in  the  meantime  undisposed  of.  3.  Although 
formerly  held  otherwise,  it  is  now  settled  that  there  may  be  a  valid 
executory  bequest  of  a  term  for  years,  even  to  a  person  not  in  esse,  and 
the  first  taker  has  no  control  of  it  beyond  his  own  ]ife.(3) 

11.  The  distinctions  between  an  executory  devise  and  a  contingent 
remainder,  are,  first,  that-  by  the  former  a  fee  may  he  limited  upon  a  fee  ; 
and,  secondly,  that  by  executory  devise,  a  freehold  estate  may  be  limited 
infuturo,  with  no  preceding  estate  to  support  it ;  neither  of  which,  as 
has  been  seen, (4)  can  be  done  in  case  of  remainder.(6) 

12.  An  executory  devise  must  be  wholly  beyond  the  control  of  the 
party  who  has  the  preceding  estate.  Hence,  any  expressions  in  the 
prior  limitation,  which  imply  a  power  in  the  prior  devisee  to  dispose  of 
the  whole  estate,  render  the  executory  devise  void.  As  where  the  es- 
tate is  devised  to  A  in  fee,  and  if  he  dies  possessed  t\iQV&o^,  to  B  ;  or  where 
the  devise  over  is  of  property  which  A  shall  leave.{5) 


(1)4  Kent,  211,  n.;  Hawley  «.  James,  N. 
T.  July,  1835. 

(2)  1  Rev.  St.  730. 

(B)  4  Kent,  268-9 ;  1  Salk.  229;  Marks  «. 
Marks,  10  Mod.  419  ;  Bate  v.  Amherst,  T. 
Eaym.  82 ;'  1  Eq.  Cas.  Abr.  191,  pL  2. 


(4)  Yol.  I,  Remainder.  See  Morgan  v. 
Morgan,  5  Day,  517. 

(5)  Jackson  v.  Bull,  10  John.  19;  Atty. 
Gen.  0.  Hall,  Fitzg.  314;  Ide  v.  Ide,  5  Mass. 
500;  Jackson  v.  Robin,  16  John.  537. 


(a)  But  for  the  provision  that  0  is  to  take  after  A's  death,  this  might  be  a  good  contingent 

(6)  Devise  to  a  daughter,  her  heirs  and  assigns,  "  if  any  of  my  daughters  die  without  hoira 
of  their  body,  their  part  to  be  equally  divided  between  the  survivors  of  thorn  and  my  grand- 
children, counting  A's  children  as  one,  and  B's  children  as  one."  Held,  an  executory  devise 
to  the  grandchildren  and  surviving  daughters,  and  not  a  remainder  which  could  be  barred  hy 
the  first  taker;  and  that  the  deviSo  over  to  the  grandchildren  was  subject  to  no  contingency 
of  survivorship,  but  vested  in  those  living  at  the  testator's  death,  and  passed  by  descent  upoa 
their  death,  living  the  first  devisee.    Johnson  v.  Currin,  10  Barr,  498. 

Devise  to  a  wife  "  during  her  natural  life  and  at  her  decease  to  be  left  to  my  son  A.  Tho 
estate  vesta  immediately  in  the' son,  as  an  executory  devise.  Favley  t.  Gilmer,  12  Alab.  141. 
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13.  An  executory  devise  cannot  be  divested,  in  England,  even  by  a 
feoffment ;  nor,  if  expectant  upon  a  fee,  by  a  recovery.  Otherwise, 
where  the  prior  limitation  is  in  tail.(l) 

14.  Subsequent  circumstances  may  change  an  executory  devise  into 
a  remainder.(2) 

15.  If  an  executory  devise  be  limited  upon  the  death  of  a  party  with- 
out heirs  or  issue,  or  on  failure  of  issue,  or  without  having  issue,  it  cannot 
take  effect  till  after  an  indefinite  failure  of  issue,  and  is  therefore  void  as 
being  too  remote.  But  a  limitation  on  failure  of  issue  of  the  first  taker, 
living  at  his  death,  is  valid,  because  the  contingency  terminates  at  such 
death.  Whether  the  above  or  similar  expressions  are  to  receive  the  one 
or  the  other  of  these  constructions,  is  a  question  upon  which  a  great 
number  of  cases  both  in  England  and  in  the  United  States  have  turned. 
Failure  of  issue  is  said  to  be  either  definite  or  indefinite  ;  the  former,  when 
the  will  fixes  a  certain  time  for  such  failiare,  as,  for  instance,  of  issue  liv- 
ing at  A's  death;  the  latter,  when  no  time  is  fixed,  but  the  contingency 
continues  so  long  as  A  has  any  issue  or  descendants  ;  and  this  is  void  as 
a. perpetuity.  A  devise  in  fee,  remainder  over  upon  indefinite  failure  of 
issue,  is  an  estate  tail.  But  .as  entailments  are  discouraged  by  the  law, 
the  courts  have  in  many  cases  leaned  against  this  construction  of  a  de- 
■vise,  though  conformable  to  the  intent,  and  held  the  failure  of  issue  re- 
ferred to,  to  be  at  the  death  of  the  first  taker.  The  current  of  authori- 
ties is,  however,  in  favor  of  an  estate  tail,  especially  where  the  expres- 
sion "  lawful  issue,"  is  used,  upon  the  ground  that  in  no  other  way  can 
the  estate  pass  to  the  issue  for  an  indefinite  period.  Thus,  a  devise  to, 
A,  and,'  if  she  die  without  issue,  to  B,  gives  an  estate  tail  to  the  issue  of 
A.  So  a  devise  to  a  son  and  daughter  in  fee,  but,  if  they  should  hap- 
pen to  die  without  having  any  child  or  issue  lawfully  begotten,  remain- 
der over,  gives  the  son,  &c.,  an  estate  tail.  So  where  there  was  a  de- 
vise to  the  sons,  and,  if  either  should  die  without  lawful  issue,  his  part 
to  be  divided  among  the  survivors,  held,  the  land  given  to  each  son 
should  be  enjoyed  by  his  family,  so  long  as  any  branch  of  it  remained, 
but  that  the  right  of  the  others  to  take  his  share  did  not  depend  upon 
his  dying  without  a  child   living  at  that  time.{3){a)     The  English  rule 


(1)  Pells  V.  Brown,  Cro.  Jac.  590. 

(2)  Doe  V.  Howell,  10  Barn.  &  Or.  230. 

(3)  Jeffery  v.  Sprigge,  1  Cox,  62  ;  Pleydell 
V.  Pleydell,  1  P.  Wms.  750;  Tenny  v.  Agar, 
12  B.  253;  Bells  v.  Gillespie,  5  Band.  273; 
Caskey  v.  Brewer,  17  S.  &  R.  441 ;  Sonday's 


ease,  9  Co.  127;  Hope  v.  Taylor,  Burr.  268; 
Doe  V.  Poanereau,  Doug.  504 ;  Bartow  v.  Sal- 
ter, 17  Ves.  479  ;  King  v.  Rumbail,  Cro.  Jao. 
448 ;  Brice  v.  Smith,  Willes,  1 ;  Doe  v.  Wal- 
ker, 2  Mann.  &  G.  113.  See  Lovett  v.  Buloid, 
3  Barb.  Ch.  137. 


(a)  Wlietlier,  wliere  a  devise  is  made  to  A  in  fee,  and,  if  he  should  die  and  have  no  male 
issue,  then  over,  the  limitation  over  is  void  by  way  of  executory  devise,  on  account  of  its  re- 
moteness, jwcere?    Bell  V.  Seammon,  15  N.  H.  381.  i 

If  the  words  importing  a  failure  of  issue  are  restrained  to  issue  living  at  the  death  of  the 
first  taker,  the  limitation  over  is  good.     lb. 

The  words  are  ttius  restrained,  when  the  death  of  the  first  taker  is  confined  to  a  given  age. 
And,  where  there  was  a  devise  in  fee,  but,  if  the  devisee  "should  die  before  he  arrives  to 
the  age  of  twenty-seven  years,  and  have  no  male  issue,"  then  over;  the  limitation  over  was 
held  valid.     lb. 

And  where  a  testator  devised  to  his  son  in  fee,  but  if  he  should  die  before  he  arrived  at  the 
age  of  twenty-seven  years,  and  have  no  male  issue,  then  that  the  testator's  daughters  should 
have  two-third  parts  of  the  land,  and  his  son's  heirs  the  remaining  third  part ;  held,  tlie  limi- 
tation over  to  the  daughters  was  valid,  because  the  testator,  by  referring  to  the  lieirs  of  his 
son,  meant  to  designate  his  death  as  the  period  when  the  limitation  to  the  daughters  should 
take  eflect,  and  thus  the  failure  of  issue  was  restrained  to  issue  living  at  the  death  of  the  first 
taker.    lb. 
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upon  this  point  is  generally  adopted  in  this  country,  though  perhaps 
subject  to  modiacation  by  peculiar  additional  expressions  in  thewii].(l) 
The  construction  is  in  general  the  same,  in  England,  though  the  terms 
of  the  contingency  are  "  without  beanng  issue,"  or,  in  case  of  a  devise 
to  two  or  more,  that  "if  either  should  die  without  issue,  the  survivor 
should  take."(2)  But  if  the  limitation  over  is  upon  the  first  taker's  dyT 
ing  ;' without  issue  living,"  or,  "without  leaving  issue  behind  him  f' 
this  is  an  executory  devise,  which  takes  effect  upon  his  dying  without 
children  at  his  death.{S)  And  in  Connecticut,  the  same  construction  has 
been  given,  where  the  limitation  was  upon  the  party's  "  dying  without 
children"  and  to  his  brothers.  So  in  New  Jersey,  wliere  the  devise  was, 
if  any  of  the  children  should  "die  without  issue  alive,"  to  the  survivors. 
So  in  New  York  and  in  the  United  States  Supreme  Court,  where  the 
words  were  "  without  lawful  issue,"  then  to  the  survivor.(4) 

16.  In  Virginia,  by  Statute  of  1819,  a  limitation,  made  upon  the 
death  of  a  person  without  heirs,  heirs  of  the  body,  issue,  or  issue  of  the 
body,  takes  effect  upon  his  dying  without  heirs  or  issue  living  at  that 
time,  or  born  within  ten  months  thereafter.(5) 

17.  In  New  York,  by  the  Revised  Statutes,  a  remainder  in  fee,  limit- 
ed upon  an  estate  which  would  be  a  fee  tail  in  England,  makes  a  con- 
tingent limitation  upon  a  fee,  and  takes  effect  upon  the  party's  death 
without  issue,  then  living ;  and  a  death  without  heirs,  issue,  &c.,  means 
that  they  should  be  living  ai  that  time.  But  a  posthumous  child  takes 
like  others.(6)(a) 


(1)  Ide  V.  Ide,  5  Mass.  500 ;  Dailam  v.  Dall- 
am, 7  Harr.  &,  J.  220 ;  Newton  v.  Griffith,  1 
Harr.  &,  G.  Ill ;  Sj-dnor  v.  Sydnor,  2  Munf. 
2S9;  Hill  V.  Burrow,  3  Call,  342;  Bells  i;. 
Gillespie,  5  Rand.  273 ;  Broaddus  v.  Turner, 
308;  Denn  v.  Wood,  Cam.  &  Nor.  202;  Cru- 
ger?;.  Hay  ward,  2  Desaus.  94:  Irwin  v.  Dun- 
woody,  17  S.  &  R.  61;  lb.  441;  Paterson  «. 
Ellis,  II  Wend.  259. 

(2)  Porth  V.  Chapman,  1  P.  Wms.  663  ;  Den 
V.  Shenton,  2  Chit.  662 ;  Romilly  v  James,  6 
Taun.  263  ;  Daintry  v.  Daintry,  6  T.  R.  307  ; 
Carr  v.  Porter,  1  McCord's  Cha.  60  ;  Newton 
V.  Griffith,  1  Harr.  &  G.  Ill;  Carr  i).  Green, 
2  McCord,  66-75;  Chadock  v.  Cowly,  Cro. 
Jac.  6.95 ;  Bells   u.   Gillespie,  5   Rand.  273. 


But  see  Ranelagh   v.    Ranelagh,  2  My.  &  K. 
441 ;  Den  v.  Cox,  3  Dev.  394. 

(3)  Pells  V.Brown,  Cro.  Jac.  590;  Porter «. 
Bradley,  3  T.  R.  143  ;  Hugties  v.  Sayer,  1  P. 
Wms.  533  ;  Roe  v.  Jeffrey,  7  T.  R.  589  ;  Doe 
V.  Webber,  1  Barn.  A  Aid.  713. 

(4)  Morgan  v.  Morgan,  5  Day,  517  ;  Den  v. 
Schenek,  3  Halst.  29 ;  Anderson  v.  Jackson, 
16  John.  382;*  Wilkes  «.  Lion,  2  Cow.  333; 
Jackson  v.  Chew,  12  Wheat.  153.  See  Couch 
V.  Gorham,  1  Conn.  36;  Aeklessi).  Seekright, 
1  Bre  46;  Macomb  v.  Miller,  9  Paige,  265; 
Cutter  w.  Doughty,  23  Wend.  513;  Miller  «. 
Macomb,  26  Wend  229. 

(5)  4  Kent,  279. 

(6)  1  N.  T.  Rev.  St.  722,  4. 


*  This  ease  is'  said  to  have  been  "  a  step  taken  in  advance  of  all  preceding  authority,"  and 
to  have  "  shifted  and  disturbed  titles  in  the  city  of  New  Tork,  to  a  very  distressing  degree." 
4  Kent,  278,  u. 


(a)  Devise  to  a  son  of  the  teatator,.and  if  he  die  without  heirs  lawfully  begotten,  then  to  three 
other  sons  in.  fee.  Held,  the  executory  devise  was  limited  to  an  indefiuito  lailure  of  issue, 
and  therefore  void.     Tator  v.  Tator,  4  Barb.  431. 

Devi-so  to  A  and  herheir.s,  forever,  and  if  she  dies  "  without  leaving  lawful  issue,"  the  rever- 
sion to  B  and  C  and  their  heirs  forever.  Held,  a  devise  on  an  indefinite  failure  of  issue, 
and  void,  as  an  executory  devise,  and  that  A  took  an  estate  tail,  by  implication,  at  common 
law.    Morehouse  v.  Cotheal,  1  N.  J.  480. 

A  will,  devising  real  estate  for  minor  children,  with  the  direction  that  it  should  not  be 
sold  or  divided,  until  the  youngest  surviving  child  should  become  of  age,  was  held  to  be 
yoid,  as  it  suspended  the  absolute  power  of  alienation,  contrary  to  law.  And  the  implied 
power,  under  such  will,  authorizing  the  executors  to  receive  the  rents  and  profits  of  said 
real  estate,  and  apply  them  as  therein  directed,  dividing  the  surplus  among  the  fourcliildren, 
equally,"  was  held  to  be  co-equal  with  the  limitation  of  the  real  estate,  and  therefore  void- 
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18.  In  case  of  an  executory  devise,  the  estate  descends  till  the  con- 
tingency happens,  or  passes  by  a  general  residuary  devise.  Trustees 
hold  for  the  benefit  of  the  heir.  So,  where  there  is  a  prior,  particular 
interest,  which  terminates  before  the  happening  of  such  contingency, 
the  heirs  take  the  intermediate  profits.  If  such  profiits  are  bequeathed, 
the  heirs  take  them  as  trustees.{l) 

19.  A  person  to  whom  an  executory  devise  is  made,  may  assign  or 
devise  his  interest.     It  will  also  pass  by  descent.(2) 

2ft  In  the  great  ease  of  Thellusson  v.  Woodford,{k)  it  was  settled,  that 
there  is  no  limited  number  of  lives,  after  which  an  executory  interest 
may  vest.  There  may  be  an  indefinite  number  of  concurrent  lives,  and 
yet  the  limitation  is  in  fact  dependent  only  upon  the  life  of  the  survivor. 
The  object  may  be  merely  accumulation,  and  no  interest  given  to  the 
parties  for  whose  lives  such  accumulation  is  to  take  place  ;  and  the  lim- 
itation will  be  good,  if  made  after  any  number  of  lives  in  being,  and 
twenty-one  years,  and  the  usual  period  of  gestation  afterwards.  In 
this  case,  the  devise  was  made  by  A  to  the  trustees  in  fee,  to  receive 
the  profits  for  the  lives  of  all  bis  sons  and  grandsons  born  in  his  life, 
or  living  in  ventre,  kc^  at  his  death,  and  invest  them  in  other  lands. 
Upon  the  death  of  the  last  of  these  descendants,  the  lands  to  be  con- 
veyed to  the  branches  of  the  respective  families  of  the  sons,  who  should 
then  be  the  heirs  male  of  the  bodies  of  the  sons.(a) 

21.  In  Kew  York,  by  the  Eevised  Statutes,  an  accumulation  of  rents 


(1)  Pay's  case,  Cfo.  Eliz.  818  ;  Hayward  y. 
Stillingfleet,  1  Atk.  422  ;  Hopkins  v.  Hop- 
kina,  Cas.  Temp.  Tal.  44  ;  Stephens  v.  Ste- 
phens, lb.  228  ^  Rogers  v.  Rosa,  4  John.  Cha. 
388. 


(2)  Pmbnry  «.  Blkin,  1  P.  "Wma.  563 ; 
Goodright  v.  Searle,  2  "Wils.  2»;  1  N.  T. 
Rev.  St.  12&;  2  Saun.  388,  k.  n. 

(3)  4  Tea.  227;   11,  112. 


McSorley  v.  McSorley,  4  Sandf.  Oh.  414.  See  MoSorley  v.  "Wilson,  4  Sandf.  Ch.  &1&;  Pieldl 
V.  Field,  4  Sandf.  Ch.  528. 

Although  an  executory  deviae  is  void,  where  it  is  repugnant  to  the  absolute  ownership, 
and  power  of  disposal  given  to  the  first  taker,  it  is  otherwise  when  the  fm  d/i^onmdi  i», 
eonditional.     Hill  y.  Hill,  4  Barb.  419. 

Devise  to  A,  his  heirs  and  assigns,  forever,  and  if  he  should  die  without  lawfial  issue,  and 
without  leaving  a  will,  or  by  will  or  otherwise,'  after  the  date  of  the  devise,  give  anything  tO' 
B,  the  testator's  aon-tn-lavv,  or  his  descendants,  the  lands  to  go  to  certain  charities.  Held, 
A  took  an  estat  ■  in  fee  -  that  there  was  a  valid  executory  devise,  dependant  upon  a  definite 
failure  of  issue ;  and  if  the  condition  subsequent  were  void,  as  against  good  morals,  or  pub- 
lic policy,  only  the  limitation  over  would  be.defeatted.     TrumibuU  v.  Gibbons,,  2  N.  J.  117, 

Devise  to  a  son  in  fee,  provided,  "if  he  die  without  child  or  children,  the  real  estate,  &c., 
shall  be  divided  equally  among  my  grandchildren,  share  and  share  alike."  Held,  a  good  ex- 
ecutory devise  to  the  grandchildren,  the  aon  dying  without  leaving  children.  Sherman  v. 
Sherman,  3  Barb.  385. 

Devise  of  real  and  personal  property,  in  truat  for  "A  during  her  natural  life,  and  upon 
her  demise,  then  the  said  property  is  to  go  to  the  heirs  of  her  body,  if  any;"  "should  she- 
die  without  issue,  but  having  a  husband,  then  to  the- husband;"  but  should  she  "die  with- 
out leaving  issue  or  husband,"  then  over  to  a  public  school.  Held,  thelimitation  over  was 
void  as  to  the  real  estate,  but  whether  void  or  not,  she  took  a  fee  conditional.  Hull  v.  Hull, 
2  Strobh.  Eq.  174. 

"Where  an  execut0'i7  devise,  limited  upon  the  first  taker's  dying  without  lawful  issue,  was 
made  subject  to  the  payment,  by  the  executory  devisee,  of  legacies  to  three  persons,  then 
in  being,  when  they  should  severally  become  of  age,  it  was  held,  that  the  will  did  not  con- 
template an  indefinite  failure  of  issue,  but  a  failure  at  the  death  of  the  filrst  taker.  Hill  v. 
Hill,  4  Barb.  419. 

(a)  By  St.  39  &  40  Geo.  Ill,  eh  95,  property  cannot  be  settled,  for  the  purpose  of  accumuc 
lation,  by  means  o^  rents,  &c.,  beyond  the  life  of  the  settler,  or  twenty-one  years  thereafter, 
or  during  the  minority  of  any  one,  living  at  his  death,  who,  under  the  seitlemeat  would,  if 
then  of  age,  be  entitled  to  the  rents,  &c. 
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&c.,  must  commence,  either  on  the  creation  of  the  estate  whence  they 
arise,  for  the  benefit  of  an  infant  then  living,  and  to  end  upon  his  com- 
ing of  age  ;  or  within  the  time  prescribed  for  the  vesting  of  expectan- 
cies, and  only  during  the  minority  of  those  interested.  Whenever  the 
power  of  alienation  is  validly  suspended,  the  rents,  &c.,  go  to  the  next 
presumptive  owner.(l)(a) 


CHAPTER  XCVIII. 

CHARITABLE  DEVISES. 

1.  It  has  been  stated,  generally,  (ch,  94,)  that  a  devise  may  be  void 
for  uncertainty.  There  is  a  class  of  devises,  however,  which  constitute 
an  exception  to  this  general  principle,  and  are  so  highly  favored  by  the 
}a\v,  as  not  to  be  rendered  void  by  the  same  uncertainty  which  would 
avoid  ordinary  testamentary  dispositions.  These  are  called  charitable 
devises  or  charities,  and  constitute  a  very  interesting  and  important 
branch  of  the  law,  and  more  especially  of  equity  jurisprudence.  But, 
as  they  have  no  peculiar  connection  with  real  property,  the  subject  does 
not  require  a  full  and  detailed  exposition  in  the  present  work. 

2.  The  law  of  charities  is  usually  traced  to  the  civil  law,  by  which  all 
legacies,  destined  for  works  of  piety  or  charity,  whether  relating  to 
spiritual  or  temporal  concerns,  were  entitled  to  peculiar  favor,  and 
deemed  privileged  testaments,  and  carried  into  effect,  however  vague 
and  uncertain  in  respect  to  either  persons  or  objects.  Many  of  the 
privileges  attached  to  pious  legacies  have  been  for  ages  incorporated 
into  the  English  law  ;  but  the  history  of  the  law  of  charities,  prior  to 
the  Statute  of  43  Eliz.  ch.  4,  which  is  called  the  Statute  of  Charitable 
Uses,  is  said  to  be  very  obscure.  This  statute  conferred  upon  the 
Court  of  Chancery  very  extensive  powers,  and  peculiar  modes  of 
jurisdiction,  for  the  enforcing  of  charitable  bequests.  The  question, 
whether  the  statute  introduced  wholly  new  doctrines  and  remedies,  or 
merely  affirmed  and  perhaps  enlarged  those  which  existed  before,  has 
been  rendered  an  important  one  in  this  country,  by  the  doubts  often 
raised  as  to  the  adoption  of  this  act  into  American  jurisprudence,  and 
consequently  as  to  the  validity  of  uncertain  bequests.  In  Virginia,  the 
statute  was  at  first  adopted,  but  afterwards  expressly  repealed.(&)  In 
New  Hampshire,  Vermont,  Maryland,  Connecticut,  New  York,(c)  New 

(1)  1  K  T.  Rev.  St.  '726.     See  Vail  v.  Vail,  4  Paige,  SI'?. 


(a)  A  limitation  upon  minorities  is  virtually  a  limitation  upon  lives.  Tayloe  v.  Gould,  10 
Barb.  Sup.  Ct.  388. 

{b)  If  ever  in  force,  it  was  repealed  in  1794.     Wheelex  v.  Smith,  9  How.  55. 

Thus,  a  bequest  by  a  resident  of  Alexandria,  to  trustees,  for  such  purposes  as  they  should 
consider  promised  to  be  most  beneficial  to  the  town  and  trade  of  Alexandria,  is  void,  even 
if  not  too  indefinite  to  be  sustained  by  the  statute.     lb. 

(c)  In  New  York,  the  Statute  of  Elizabeth  was  repealed  in  1188.  Ayres  v.  Methodist, 
Ac,  3  Sandf  351. 

In  that  State,  equity  has  not  the  unlimited  discretion  possessed  by  the  king,  as  parens  pa- 
trice,  in  enforcing  an  indefinite  devise.     Hence,  a  devise  to  a  religious  society,  in  trust,  for 
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Jersey,  Pemisylvania,(a)  and  North  Caroliaa,  the  general  English  doc- 
trines, as  to  charities,  seem  to  have  been  adopted.  In  Massachusetts 
and  North  Carolina,  the  Statute  of  Elizabeth  is  held  to  be  in  force. 
So  in  Indiana,  with  one  or  tv.'o  exceptions.  Judge  Story  says,  after  a 
full  examination  of  the  English  authorities  and  precedents,  the  facts 
afford  a  very  strong  presumption,  that,  in  case  of  uncertainty  in  a  de- 
vise as  to  persons  and  objects,  the  Chancery  jurisdiction  rests  upon 
constructions  of  the  Statute  of  ElizaT3eth.(l) 

3.  Examples  of  the  liberal  construction  given  to  charitable  devises 
are  the  following.  If  one  bequeath  property  for  charity,  to  such  person 
as  he  shall  appoint  executor,  or  to  such  person  as  the  executor  shall 
name,  and  appoint  none  ;(2)  or  if  an  executor  or  trustee  named  die ; 
Chancery  will  still  execute  the  bequest.  So  where  the  mode  of  execu- 
ting a  charity  fails,  or  none  is  prescribed.  Chancery  will  provide  a  mode, 
considering  the  charity  itself  as  the  substance.  Thus,  where  one  de- 
vises to  such  charitable  uses  as  he  shall  direct  by  codicil,  which  he 
never  makes,  the  court  apply  the  devise.  And  it  has  been  held,  that 
where  the  object  pointed  out  is  illegal,  the  court  will  select  another 
which  is  legal,  though  wholly  unconnected  with  the  former ;  as,  for  in- 
stance, a  foundling  hospital,  in  place  of  a  Jewish  synagogue.  And,  in 
general,  however  uncertain  and  indefinite  the  persons  or  objects  may 


(1)  Wheeler  v.  Smith,  9  How.  55  ;  Paw- 
let  V.  Clark,  9  Cranch,  292  ;  Trustees, 
&e.  V.  Hart,  4  "Wheat,  1 ;  Beatly  v.  Kurtz, 
2  Pet.  566 ;  Inglia  v.  Trustees,  &o  ,3,  99 ; 
Bartletv.  King,  12  Mass.  637  ;  16  Pick.  107 ; 
McCartee  v.  Orphan,  &c.,  9  Cow.  479;  Wit- 
man  V.  Sex,  17  S.  &  R.  89 ;  M'Girr  v.  Aaron, 
1  Peun.  51  ;  G-rieBn  v.  Graham,  1  Hawks,  96  ; 
Stone  V.  Griffin,  3  Verm.  400  ;  Burr  v.  Smith, 
7,  241 ;  2  Story  on  Eq.  404,  410 ;  Mogo£fen 


v.  Patton,  2  Edw.  65 ;  Dutch,  &c.  v,  Mott,  7 
Paige,  77  ;  Moore  v.  Moore,'  4  Dana,  357  ; 
Trustees,  &c.  v.  Zanesville,  &c.,  9  Ohio, 
?03  ;  Gallego  v.  Atty,  &e.,  3  Leigh,  450  ; 
3  Lom,  12;  M  An  ley  v.  Wilson,  1  Bad.  k 
Dev.  Eq.  276  ;  Mclntyre  v.  Zanesville,  &c.,  9 
Ohio,  203.  McCord  v.  Ochiltree,  8  Blackf. 
15;  Ky.  Sts.  1852,  66;  Zanesville,  &e.  v. 
City,  Ac,  20  Ohio,  483. 

(2)  Brown  v.  Kelsey,  2  Cash.  243. 


the  support  of  aged  persons,  who  should  reside  in  a  town  or  village  where  there  was  at  least 
one  place  of  public  worship,  has  been  held  void.     Ayres  v.  Methodist,  &c.,  3  Sandf.  351. 

A  bequest  to  a  religious  society,  as  such,  is  valid  as  a  gift  for  pious  and  charitable  uses, 
where  there  is  no  doubt  as  to  who  was  the  legatee  intended,  although  the  society  is  not  in- 
corporated.    Banks  v.  Phelan,  4  Barb.  80'.  •  , 

A  testatrix  gave  $2,000  to  Bishop  England,  of  South  Carolina,  "  in  trust  for  the  ladies  of 
Jhe  Ursuline  Order,  residing  in  Charleston,  in  the  State  of  South  Carolina."  When  the  will 
was  executed,  there  was  an  institution  in  Charleston,  incorporated  by  the  name  of  "The 
ladies'  Ursuline  Community  of  the  City  of  Charleston,"  founded  by  Bishop  England,  still 
in  existence,  and  known  and  spoken  of  invariably  as  "The  Ladies  6f  the  Ursuline  Con- 
vent," or  "Order."  And  there  was  not,  and  had  not  been,  any  other  similar  society,  or  in- 
stitution, in  South  Carolina.  Held,  the  bequest  was  valid ;  the  circumstances  rendering  it 
certain  who  was  intended.     lb. 

In  South  Carolina,  if  a  charitable  bequest  to  a  religious  congregation  fail,  because  the  gov- 
ernment of  the  denomination  to  which  it  is  attached  is  such,  as  to  prevent  its  receiving  the 
benefits  intended,  it  by  no  means  follows,  that  the  court  would  be  bound  to  divert  the  leg- 
acy to  other  kindred  objects.     Attorney-General  v.  Jolly,  2  Strobh.  Eq.  379. 

A  testator  devised  and  bequeathed  the  whole  of  his  estate,  refil  and  personal,  to  his  wife 
for  life,  and  "after  her  death  to  the  Methodist  church,  of  which  she  might  be  a  member,  at 
the  time  of  her  death,  to  be  appropriated  to  the  uses  and  purposes  which  the  conference 
might  deem  most  advantageous  for  said  church  more  especially."  Held,  the  congregation, 
of  which  the  wife  was  a  member  at  her  death,  was  exclusively  entitled  to  the  bounty,  and 
not  the  Methodist  church  in  its  general  connectional  character;  and  it  was  referred  to  a  mas- 
ter to  report  a  sclieme  for  the  proper  administration  of  the  charitable  uses  so  created,  re- 
ceiving proposals  from  all  parties  interested.     lb. 

(a)  The  conservative  provisions  of  the  statute  are  said  to  be  adopted.  Zimmerman  v.  An- 
ders, 6  Watts  &  S.  219.     See  Kerlin  v.  Campbell,  15  Penns.  500. 
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be,  the  court  will  execute  the  bequest  as  nearly  as  it  can,  or  cy  pres  ; 
as  in  case  of  a  corporation  not  in  existence,  or  to  the  poor.{a)  So  Chan- 
cerywill  supply  all  technical  defects  in  the  instrument  by  which  a 
charity  is  created.  And  a  devise  to  a  corporation,  if  charitable,  is 
va,iid  in  England  as  an  appointment,  though  generally  void.  But  it  is 
said  the  disposition  of  modern  judges  is,  to  curb  the  excessive  latitude 
of  construction  upon  this  subject.  The  court  will  not  execute  a  charity 
in  a  manner  different  from  the-.intention,  where  this  is  literally  prac- 
ticable. If  not,  the  general  intent  will  be  executed,  not  in  mode,  but 
in  substance.  In  a  late  case,  Lord  Eklon  states  the  result  of  former 
decisions  to  be,  that  where  there  is  a  general  intention  to  give  to 
charity,  the  failure  of  the  mode  pointed  out  will  not  destroy  the  charity. 
So  where  the  persons  or  objects  are  uncertaio.  So  if  the  original  funds 
are  more  than  sufficient  for  the  specified  objects,  the  surplus  will  be  ap- 
plied to  other  similar  ones.  But  if  the  testator  had  but  one  particular 
object  in  his  mind,  which  fails,  as,  to  build  a  church  at  A,  the  ilext  of 
kin  will  take. 

4.  It  is 'said  to  have  become  a  general  principle  in  the  law  of  char- 
ities, that  if  the  charity  be  of  a  general,  indefinite,  and  mere  private 
nature,  or  not  within  the  scope  of  the  Statute  of  Elizabeth,  it  will  be 
treated  as  void,  and  the  property  will  go  to  the  next  of  kin.  No  be- 
quests are  deemed  within  the  authority  and  subject  to  the  regulation  of 
Chancery,  except  those  enumerated  in  the  statute,  or  others  analogous 
to  them.  Charity,  in  its  widest  sense,  denotes  all  the  good  affections 
men  ought  to  bear  towards  each  other ;  in  its  more  restricted  and  com- 

■  mon  sense,  relief  to  the  poor.  In  neither  sense  is  it  used  in  the  Court 
of  Chancery.  In  that  court  it  means  only  such,  as  are  within  the  letter 
and  spirit  of  th6  statute.  Hence,  a  bequest  to  A,  to  be  applied  "  to 
such  objects  of  benevolence  and  liberality,  as  A  in  his  own  discretion 
shall  most  approve  of,"  was  held  void;  upon  the  ground  that  objects  of 
benevolence,  &c.,  were  not  necessarily  charitable,  and  were  too  indefinite 
to  be'- controlled  or  reviewed  by  the  court.  Upon  similar  grounds,  a 
bequest  in  these  words,  "  in  case  there  is  any  money  remaining,  I  should 
wish  it  to  be  given  in  a  private  charity,"  has  been  held  void.(i) 

5.  Where  a  bequest  is  made  to  charity  generally,  without  trustees,  it 
may  be  regarded  in  England  as  a  personal  trust,  devolved  upon  the  king, 
to  be  administered  by  him  through  the  Lord  Chancellor.  But  where 
the  gift  is  to  trustees,  with  general  or  designated  objects,  the  Court  of 
Chancery  will  take  upon  itself  the  administration  of  the  charity,  and 
execute  it  under  a  scheme,  to  be  reported  by  a  master.  If  a  charity  is 
definite,  and  under  the  direction  of  trustees,  the  administration  of  it  be- 

(a)  Or  to  the  government  of  Bengal,  to  be  applied  to  charitable,  beneficial  and  public 
works,  at  and  in  the  city  of  Dacca,  in  Bengal,  for  the  exclusive  benefit  of  the  native  in- 
habitants, &c.  Mitford  v.  Reynolds,  1  Turn,  &  P.  185.  The  doctrine  of  cy  pres  is  some- 
times applied  to  devises  not  charitable.  But  only  in  case  of  absolute  necessity  to  effect  the 
intention.  Verplank  v.  King,  3  Hare,  1.  See  Winslow  v.  Cummings,  3  Gush.  358  ;  Grafton 
V.  Frith,  3  Eng.  L.  &  Eq.  164. 

(6)  A  testator  bequeathed  to  A,  B  and  0,  the  residue  of  his  property,  "  in  trust  to  be  pur- 
chased into  the  funds,"  for  the  purpose  of  "opening  new  schools,  subscribing  to  those 
already  opened  in  England,  Ireland,  Scotland,  or  elsewhere,  and  in  purchasing  land  to  be 
let  out  to  the  poor  at  a  low  rent,  and  the  rent  to  be  applied  to  any  benevolent  purpose"  the 
said  A,  B  and  0,  might  think  proper.  Held,  the  residue  was  to  be  divided  into  two  equal 
parts,  one  to  be  applied  to  the"  purposes  of  education  according  to  a  scheme,  and  the  other 
to  be  paid  over  to  the  next  of  kin  of  the  testator,  that  part  being  obnoxious  to  the  mort- 
main laws.     Grafton  v.  Frith,  5  Eng.  L.  &  Eq.  Hep.  201. 
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longs  to  them,  without  control  of  the  king.  But  Chancery  will  inter- 
fere, upon  application  of  the  Attorney-Greneral,  or  a  party,  to  correct 
any  misuse  of  the  funds.(l)  In  a  late  case  in  Massachusetts,  where  the 
donees  and  several  objects  were  designated,  and  the  trust  clear,  though 
the  particular  objects  to  be  benefited  were  left  in  the  discretion  of  the 
trustees,  it  was  said,  they  might  be  called  to  an  accountjn  a  suit  by  the 
Attorney-Greneral,  representing  the  public.  And  in  a  still  more  recent 
case  it  is  decided,  that  a  devise  to  an  unincorporated  society  for  char- 
itable uses  is  valid.  The  estate  descends  to  the  testator's  heirs,  subject 
to  a  trust,  by  which  they  are  bound,  and  which  the  Supreme  Court 
will  regulate  and  enforce.  And  a  bequest  for  charitable  uses  to  an  un- 
incorporated society  is  valid,  whether  it  transacts  its  business  here  or 
elsewhere.(2) 


CHAPTER  XGIX. 

POWERS. 


1.  Nature  and  definition  of. 

4.  Kinds  and  classes  of. 

12.  By  what  words  created. 

15.  37.  Create  a  fee,  when. 

16.  Distinction  between  power  and  estate. 

20.  Consideration,  whether  necessary  to. 

21.  Feoffee  and  cestui  quantity  of  estate. 

22.  Perpetuities  disallowed. 

23.  Estate  subject  to  power  is  vested. 


24  Who  may  execute ;  suryivorship. 
31.  Implied — executors,  sale  of  land  by. 
34.  Assignment  of. 

38.  Use  upon  a  use. 

39.  61.  Execution  of,  relates. 

41.  How  and  when  executed;  right  to  re- 
voke, &e. 
56.  Property  subject  to,  whether  assets. 


At  the  close  of  the  titles  of  Deed  and  Devise,  as  alike  connected  with 
both  of  them,  may  be  considered  the  subject  of  Powers.  In  the  English 
law,  this  is  a  very  important  and  extensive  branch  of  the  law  of  real 
property;  but  there  have  been  few  decisions,  and,  except  in  New  York, 
no  considerable  statutory  provisions,  relating  to  it,  in  the  United  States. 

1.  Powers  or  authorities,  by  which  one  person  enables  another  to  do' 
an  act  for  him,  are  said  to  have  been  well  known  to  the  common  law ; 
as,  for  instance,  a  devise  that  an  executor  should  sell  land,  or  of  the 
land  to  him  to  be,sold.(3) 

2.  But,  by  other  authorities,  powers  are  said  to  be  declarations  oftriiSt, 
and  modifications  of  future  uses,  deriving  their  effect  from  the  statute 
of  uses.(4) 

8.  A  power  is  defined  as  an  authority,  enabling  a  person  to  dispose, 
through  the  medium  of  the  statute  of  uses,  of  an  interest,  vested  either 
in  himself  or  in  another  person.  The  New  York  Eevised  Statutes  de- 
fine a  power,  as  an  authority  to  do  some  act  in  relation  to  lands,  or  the 
creation  of  estates  therein,  or  of  charges  thereon,  which  the  owner 
granting  or  reserving  such  power  might  himself  lawfully  perform.  To 
a  feoffment  at  common  law,  no  power  of  revocation  could  be  legally 


(1)  2  Story  on  Eq.  Charities. 

(2)  Going  V.  Emery,  10  Pick.  119  ;  Bartlett 
V.  Nye,  4  Met.  378 ;  Burbank  v.  Whitney,  24 


Pick.  146.     See  Parker  v.  May,  5  Cush.  336 ; 
Andrew  v.  New  York,  Ac,  4  Sandf  158. 

(3)  4  Cruise,  120;  Lit.  169 ;  Co.  Lit  113  a. 

(4)  4  Kent,  315. 
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annexed  ;  and  a  condition  could  not  be  reserved  to  a  stranger.  To  ob- 
viate the  inconveniences  of  these  strict  technical  rules,  powers  were 
chiefly  introduced,  particularly  in  connection  with  family  settlements. 
They  were  established  in  equity  before  uses  were  recognized  at  law.(l) 

4.  A  power  is  either  oi  revocation,  or  of  appointment;  that  is,  a  party 
is  empowered  either  to  revoke  or  annul  uses  already  created,  or  to  create 
or  appoint  new  uses  in  their  stead.  The  former  power  does  not  neces- 
sarily imply  or  involve  the  latter ;  but  the  latter  of  course  necessarily 
involves  the  former.(a) 

5.  An  appointment  under  a  power  operates  to  substitute  one  cestui  que 
use  for  another.  The  use  is  future  or  contingent  till  the  appointment, 
but  then  becomes  executed  by  the  statute.  The  owner  may  either 
reserve  the.  power  to  himself  as  a  qualified  dominion,  distinct  from  the 
legal  estate,  or  he  may  delegate  the  dominion  to  strangers. 

6.  Powers  are  of  three  kinds.  1.  Powers  appendant  or  appurtetiant. 
These  enable  a  party  to  create  an  estate  which  attaches  on  his  own  in- 
terest. Thus,  if  one  is  tenant  for  life,  with  power  to  lease  in  possession, 
any  lease  made  by  him  must  commence  during  his  life.  The  effect  of 
the  power  is   to  prevent  the   lease  from  terminating  by  his  death. 

2.  Powers  collateral  or  in  gross,  do  not  attach  on  the  interest  of  the  par- 
ty, but  enable  him  to  create  an  estate  independent  of  his  own.  Thus, 
where  one  conveys  in  fee,  reserving  to  himself  a  power,  such  power 
must  be  exercised  upon  the  estate  conveyed.  Another  instance  of  this 
species  of  power,  is  where  a  tenant  for  life  is  empowered  to  dispose  of 
the  land  after  his  own  death  ;  as,  for  instance,  by  settling  a  jointure,  or 
giving  portions  to  his  children.  To  the  same  class  belongs  a  power 
given  to  a  stranger  to  settle  or  charge  the  land  for  his  own   benefit. 

3.  Powers  simply  collateral  are  those  vested  in  one  who  has  no  interest 
or  estate  in  the  land,  but  is  a  mere  stranger.(2) 

7.  Where  one  limits  his  estate  to  such  uses  as  he  shall  appoint  by 
will,  and  in  the  meantime  to  the  use  of  himself  and  his  heirs;  he  has 
a  qualified  fee  and  a  power  appendant.(3) 

8.  A  power  relating  to  the  land  is  said  to  be  part  of  the  old  domin- 
ion, and  is  therefore  favorably  expounded  ;  while  a  collateral  power  is 
construed  strictly.(4) 

9.  By  some  writers,  powers  have  been  with  more  simplicity  classified 
into  general  and  particular  powers  ;  the  former,  where  the  selection  of 
the  appointee  is  left  to  the  appointer,  the  latter,  where  specific  objects 
are  designated  by  him  who  creates  the  power.(5) 

10.  The  New"^York  Eevised  Statutes  classify  powers,  as  general  or 
special,  and  beneficial  or  in  trust.  A  general  power  authorizes  a  con- 
veyance, devise  or  charge  in  fee,  to  any  person  whatever.  A  special 
power  designates  the  person,  or  allows  only  a  less  estate  than  a  fee.  A 
beneficial  power  is  one  in  the  execution  of  which  the  grantee  alone  is 


(1)  Clere's  case,  6  Eep.  17  b;  Sug.  onPow. 
82;  IN.  T.  Rev.  St.  732. 

(2)  4  Kent,  316 ;  Sugd.  on  Pow.  46,  9,  72, 
4,  9  ;  Edwards  v.  Slater,  Hard.  415  ;  6  Conn, 
B59  ;  Bloomer  v.  Waldron,  3  Hill,  361 ;  Ad- 
dison V.  Bowie,  2  Bland,  618. 


(3)  Clere's  case,  6  Rep.  17  b. 

(4)  Darlington  v.  Pulteney,  Cowp.  263". 

(5)  Fearne  on  Dev.  (Powell's  n.)  347,  88 
Humphry's   Observations,  83  ;    Sugd.    425  ; 
Co.  Lit.  271  b,  n.  231. 


(a)  Whether  a  power  itself  is  revocable,  see  6  Conn.  659. 
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interested.  A  general  power  in  trust,  is  where  some  designated  third 
person  is  to  be  benefited  by  the  execution,  wholly  or  in  part.  A  special 
power  in  trust,  is  one  which  authorizes  dispositions  only  to  some  person 
or  class  other  than  the  grantee  of  the  power,  or  for  the  benefit  of  such 
person  or  class.(l) 

11.  A  leading  point  of  distinction,  between  naked  powers  and  those 
coupled  with  an  interest,  is,  that  if  the  former  be  exceeded  in  the  act 
done,  it  is  merely  void ;  while,  if  the  latter  are  exceeded,  the  act  is 
void  only  for  the  excess,  and  valid  so  far  as  it  is  authorized  by  the 
power.(2) 

12.  No  particular  form  of  words  is  necessary  to  create  or  reserve  a 
power.  It  may  be  done  by  deed  or  will,  and  the  construction  of  the 
instrument  will  be  liberal  and  equitable,  according  to  the  intention  of 
the  parties.(3) 

13.  Thus,  where  the  power  is  not  expressly  made  applicable  to  any 
particular  lands  ;  it  shall  be  applied  to  those  which  are  comprised  in 
the  deed. (4) 

14.  "  It  shall  be  lawful  for  A  to  alter,  &c.,  any  use,  and  to  limit  new ;" 
or  "  after  altering,  &c.,  said  uses,  the  fine  shall  be  to  the  new  uses." 
These  words  create  a  power.(5) 

15.  It  has  been  already  stated,  (Vol.  I,  p.  622,)  how  far  the  addition 
of  a  power  of  disposal,  to  an  estate  created  without  words  of  limitation, 
and  therefore  constituting  only  a  life  interest,  has  the  effect  of  enlarging 
such  estate  into  fee.  The  general  rule  is,  that  the  devise  of  land  gene- 
rally, with  a  power  of  disposition  over  it,  carries  the  fee.  It  has  been 
sometimes  said  to  pass  an  equitable  fee.  But  it  is  otherwise,  where  an 
express  estate  for  life  is  given,  unless  the  general  intent  of  the  testator 
require  a  fee-simple.  But  if  the  estate  for  life  be  given  to  let  in  estates 
to  Strang  rs,  and  no  specific  mode  required  in  the  disposition  of  the  fee, 
there,  if  the  intervening  estates  do  not  take  effect,  the  devisee  takes 
the  fee.  In  New  York,  by  the  Eevised  Statutes,  the  annexing  of  an  ab- 
solute power  of  disposal,  without  any  trust,  or  of  a  general  and  bene- 
ficial power  to  devise  the  fee,  to  a  life  estate  or  a  term  for  years,  gives 
a  fee  in  relation  to  creditors  and  purchasers,  but  subject  to  subsequent 
limitations,  in  case  the  power  is  not  executed,  nor  the  land  sold  for 
debt.  A  like  power  of  disposal  gives  the  fee,  when  conferred  on  one 
without  any  particular  estate;  subject  to  future  estates,  but  absolute  as 
to  creditors  and  purchasers.  An  authority  to  the  grantee,  to  convey 
in  fee  in  his  lifetime  for  his  own  benefit,  is  an  absolute  power  of  dispo- 
8ition.(6) 

16.  With  regard  to  the  difference  between  an  estate  and  a  mere  power, 
perhaps  no  more  nice  distinction  has  been  made,  than  that  connected 
with  a  devise  to  executors.  The  ancient  and  well  settled  doctrine  is, 
that  a  deviie  of  land  to  executors  to  sell  passes  an  estate  in  fee ;  while 
a  devise  thai  executors  shall  sell  or  even  a  devise  of  the  land  to  be  sold  by 


(1)  I  N.  T.  Rev.  St.  732,  4;  N.  T.  L. 
April  20,  1830,  ch.  320,  sec.  11;  Grout  v. 
Townsend,  2  Hill,  554;  Bloomer  v.  Waldron, 
3  Hill.  361.     See  Gibbs  v.  Marsh,  2  Met.  243. 

(2)  Jeuk.  205;  4  Oruise,  120. 

(3)  Ren  v.  Bulkeley,  Doug.  293 ;  Hawkins 
r.  Kemp,  3  B.  441 ;  Jackson  v.  Veeder,  11 
John.  169 ;  Sug.  96. 


(4)  Snape  v.  Tufton,  2  Rolle's  Abr,  262. 

(5)  Moo.  611. 

(6)  Dalison,  58  ;  1  Jones,  131  ;  Co.  Lit.  9 
b;  Barfbrd  «.  Street,  16  Ves.  135;  3  Leon. 
71 ;  Doe  v.  Thoiihy,  10  B.  438;  Reid  v.  Slier- 
gold,  10  Ves.  370 ;  Jackson  v.  Robins,  16 
John.  588  ;  Fliutham,  11  S.  &  R.  16  ;  1  N. 
Y.  Rev.  St.  732. 
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axcutors,  merely  gives  tlie  executors  a  power  without  an  interest.  This 
distinction,  however,  has  been  denied  by  Mr.  Hargrave,(a)  who  is  of 
opinion  that  either  of  the  two  last  named  expressions  will  pass  an  estate 
in  fee.(6) 

17.  In  New  York,  by  the  Revised  Statutes,  a  devise  of  lands  to  exec- 
utors or  other  trustees,  to  be  sold  or  mortgaged,  vests  no  estate  in  them, 
unless  they  are  authorized  to  receive  the  rents  and  profits ;  but  it  creates 
a  power,  subject  to  the  execution  of  which  the  lands  pass  to  heirs  or 
devisees.(l) 

18.  In  Ohio,  a  power  to  executors  to  sell  land  when  they  may  think 
it  advantageous,  and  to  distribute  the  proceeds,  is  a  power  with  an  in- 
terest, and  entitles  them  to  possession,  though  the  fee  descends  to  the 
heir.(2) 

19.  Ift  Tennessee,  an  executor  merely  empowered  to  sell  land  cannot 
maintain  ejectment  for  it.(3) 

20.  Although  powers,  as  has  been  stated,  (sec.  2,)  can  be  reserved  or 
conferred  only  through  the  medium  of  uses;  yet,  a  distinction  has  been 
made,  in  regard  to  them,  between  different  forms  of  conveyances  to 
use.  It  has  been  seen,  (ch.  82,)  that  two  kinds  of  conveyance  have 
been  wholly  created  by  the  statute  of  uses;  viz.,  bargain  and  sale,  and 
the  covenant  to  stand  seized  to  uses.  These  require  a  consideration,  to  make 
them  valid.  For  this  reason,  a  general  power  to  lease  at  the  discretion 
of  the  donee,  contained  in  such  deeds,  is  invalid  ;  because  no  considera- 
tion can  move  from  the  future  lessee,  at  the  time  the  power  is  created, 
such  lessee  not  being  then  designated.  But  the  same  principle  does  not 
apply  to  those  conveyances  to  uses,  'which  operate  by  change  of  pos- 
session— viz.,  fine  and  feoffment — and  to  which  no  consideration  is  ne- 
cessary.(4) 

21.  It  has  been  already  seen,  (Vol.  I,  p.  295,)  that  the  estate  of  a  ces- 
tui que  usec&n.  never  exceed  that  of  the  feoffee.  The  same  principle  is 
applied  to  uses  created  under  a  power.  Thus,  if  land  be  conveyed  to 
A  for  life,  to  such  uses  as  B  shall  appoint,  B  can  appoint  no  use  beyond 
a  life  estate.(5) 

22.  The  principle  above  stated  is  only  one  instance  of  the  well- 
established  general  rule,  that  no  estate  created  under  a  power  shall  be 
valid,  which  would  have  been  invalid,  if  created  by  the  original  instru- 
ment which  bestows  the  power.  And  any  power  which  tends  to  a  per- 
petuity is  void  ab  initio,  so  that. the  estate  passes  as  if  no  such  power 
existed.(6)(c) 


(I)  Tear  Book,  9  Hen.  VI,  13  b,  24  b  ;  Lit. 
169;  Co.  Lit.  113  a.  181  b;  Hoiiell  w.  Barnes, 
Cro.  Car.  382  ;  Tales  v.  Compton,  2  P.  Wm.s. 
308;  Berfcen  v.  Bennett,  1  Gaines  Gas.  in  Er. 
16  ;  Jaclfson  v.  Sehauber,  7  Gow.  187  ;  Sug. 
104,  8  ;  Co.  Lit.  113  a,  n.  146  ;  Peck  v.  Hen- 
derson, 7  Terg.  18;  Perebee  v.  Proctor,  2 
Dev.  &  B.  439  ;  2  Dev.  &  B.  Equ.  496. 


(2)  1  N.  T.  Rev.  St.  729.     (See  Keene  v. 
Deardon,  8  B.  248  ;  4  Kent,  321.) 

(3)  Dabney  v.  Manning,  3  Ohio.  321. 

(4)  Peek  V.  Henderson,  7  Terg.  1 8. 

(5)  Goodtitle  v.  Pettoe,  Fitzger.  299  ;  Gilb. 
on  Uses,  90-1;  Sug.  191. 

(6)  Duke,  &c.,  V.  Earl,  Ac,  1  Eden,  404. 


(a)  It  is  abolished  in  Pennsylvania,  Purd.  300,  1. 

(5)  It  seems,  tlie  same  instrument  may  confer  a  power  coupled  with  an  interest  as  to  one 
estate,  and  a  naked  power  as  to  another  estate  in  tho  same  land.  Bloomer  v.  Waldron,  3 
Hill,  361. 

(c)  A  testator  devisel  all  his  estate  afber  payment  of  debts,  funeral  expenses,  and  three 
small  legaoies,  to  his  executors,  as  trustees,  for  the  term  of  three  years,  and  directed  them 
to  accumulate  the  rents  and  profits  and  income  during  that  period;  and,  at  the  expiration 
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23.  When  a  power  is  void  or  has  expired  without  being  executed, 
the  estate  passes  as  it  would  if  there  were  no  power ;  and  it  is  now 
well  settled,  after  protracted  and  learned  discussion,  that  while  the 
power  remains  unexecuted,  though  still  subsisting  and  in  force,  the 
estates  limited,  in  case  of  its  non-execution,  are  not  contingent  but  vested 
in  te  rests.  (1) 

24.  Every  person,  capable  of  conveying  land,  is  capable  of  executing 
a  power.  An  infant  may  execute  a  collateral  power,  but,  no  other; 
while,  on  the  other  hand,  a  feme  covert  may,  without  her  husband's 
consent,  execute  any  power  whatever,  whether  conferred  upon  her 
before  or  after  her  marriage.(a)  Of  course,  a.  feme  covert  has  no  greater 
capacity  in  this  respect  than  a  feme  sole.  The  New  York  Eevised  Sta- 
tutes affirm  this  clear  principle,  by  providing  that  an  mfant  feme  co- 
vert shall  not  execute  a  power.  They  also  provide,  that  although  a 
power  may  be  vested  in  any  one  legally  capable  of  holding,  it  cannot  be 
exercised  by  any  one  incapable  of  aliening,  except  married  women. (2) 

25.  It  is  the  general  rule  of  law,  that  a  power  without  an  interest, 
given  to  several  persons,  does  not  survive  to  a  part  of  them.  This 
rule  has  been,  distinctly  and  with  the  requisite  qualifications,  stated  as 
follows. 

26.  Where  a  power  is  given  to  two  or  more  persons,  not  executors, 
by  their  proper  names,  or  to  two  or  more  persons  nominative  as  execu- 
tors, using  the  word  executors  as  merely  descriptio  pefsonce,  and  one  dies ; 
the  power  does  not  survive.  But  a  power  given  to  several  persons  by 
the   name  of  trust,  as,  to  my  executors  or  trustees,  or  several  persons 


(1)  Sug.  141 ;  Doe  v.  Martin,  4  T.  E.  39. 
See  Cunningham  v.  Moody,  1  Ves.  174. 

(2)  Sug.  148-55  ;  1  N.  T.  Rev.  St.  137,  735 ; 
Thompson!).  Murray,  2  Hill  Ch.  214;  Jack- 
son V.  Bdwiards,   7   Paige,   3S6;    Smith  v. 


Shaclcleford,  9  Dana,  469 ;  Boyce  v.  "Waller, 
lb.  482;  Tucker  v.  Inman,  1  C.  &  Mar.  82;, 
Lewthwaite  v.  Clarkson,  2  T.  &  Coll.  372  ; 
American,  &o.,  v.  "Wadhams,  10  Barb.  597. 


of  three  years,  if  the  moneys  in  their  hands  should  not  be  applied  to  the  erection  of  a  statue 
to  the  memory  of  General  Washington,  or  should  be  found  inadequate  for  that  purpose,  he 
ordered  them  to  be  equally  distributed  among  three  charitable  institutions.  Held,  the  neces- 
sary effect  of  these  provLsions  was,  to  render  the  property  inalienable  during  the  trust  term, 
not  dependent  upon  lives;  that  the  limitations  in  favor  of  the  charitable  institutions,  were 
a  contingent  remainder,  which  could  not  take  effect,  if  at  all,  until  the  expiration  of  the 
trust  term ;  and  these  provisions  of  the  will  were  illegal  and  void,  within  the  statute  respect- 
ing perpetuities.     Morgan  v.  Masterton,  4  Sandf  442. 

(o)  Where  a,  feme  covert  makes  a  writing  in  nature  of  a  will,  in  execution  of  a  power ;  the 
estate  does  not  vest  in  the  executor,  subject  to  such  appointment,  but  the  appointee  takes 
Immediately,  without  his  assent.     Smith  v.  Garey,  3  Dev.  &  B.  49. 

Where  the  terms  of  a  marriage  settlement  provide  for  an  appointment  by  the  wife  "during 
her  intended  coverture,"  an  appointment  made  after  the  husband's  death  is  invalid.  Holli- 
day  V.  Overton,  10  Kng.  L.  &  Kqu.  175. 

Where,  by  a  marriage  settlement  made  by  a  husband  upon  himself  and  wife,  and  to  the 
survivor  for  life,  she  had  the  power  of  appointing  to  whom  the  land  should  go,  in  the  event 
of  her  dying  without  leaving  issue  at  her  death,  such  disposition  to  be  signified  under  her 
hand  and  seal,  or  by  her  last  will  and  testament;  and  she  afterwards  united  with  her  hus- 
band in  a  deed,  by  which  she  relinquished  her  right  in  the  land  for  a  valuable  consideration, 
and  died  without  leaving  issue ;  held,  such  deed  was  valid,  destroyed  the  wife's  power  of 
appointment,  and  restored  to  the  husband  all  the  rights  of  property  which  he  had  in  the 
land  prior  to  the  execution  of  the  marriage  settlement.     Hume  v.  Hord,  5  Gratt.  374. 

When  a  particular  mode  or  manner  is  pointed  out,  for  the  disposition  of  the  separate  estate 
of  a  married  woman,  in  the  marriage  settlement,  she  cannot  dispose  of  it  in  any  other  way; 
as  where  she  had  the  power  of  disposing  of  her  property  by  will,  with  the  consent  and  ap- 
probation of  her  trustee,  it  was  held,  that  she  could  not  make  a  valid  disposition  of  it  by 
will,  without  such  consent  and  approbation^    Weeks  v.  Sego,  9  Geo.  199. 
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generally,  as,  to  my  sons,  will  survive  so  long  as  more  than  one  re- 
main (1)(«) 

27.  A  testator  ordered,  that  after  the  death  of  his  son,  his  executors 
should  sell  his  land  by  the  advice  of  A  and  B.  A  died,  living  the  son. 
Held,  the  executors  could  not  make  a  valid  sale.  So  a  testator  devised 
his  real,  copyhold  and  leasehold  estates  to  trustees,  their  heirs,  execu- 
tors and  administrators,  upon  certain  trusts,  and  authorized  his  said 
trustees  and  the  survivor  of  them,  his  heirs,  executors  and  administra- 
tors, to  sell  all  or  any  part  of  his  property.  The  surviving  trustee  died, 
having,  bv  his  will,  devised  his  trust  estates  to  two  persons  in  fee,  and 
appointed  them  his  executors.  They  entered  into  a  contract  for  a  sale 
of  a  part  of  the  testator's  copyhold  property.  Held,  on  a  special  case, 
that  the  poitit  was  too  doubtful  to  force  the  title  on  the  purchaser.(2)(i) 


(1)  Co.  Lit.  112  b,  113  a,  181b;  Dyer,  111; 
Osgood  V.  Franklin,  2  John.  Clia.  19  ;  Sug. 
159.  See  Clay  v.  Hart,  7  Dana,  1 ;  Robert- 
son V.  Gaines,  2  Humph.  367 ;  Simpson,  &e,, 
6  Eng.  L.  &  Eq.  58 ;   Silverthorn  v.  McKins- 


ter,  12  Penn.  67 ;  Styer  v.  Freas,  15,  339. 

(2)  Lee  v.  Vincent,  Ore.  Bliz.  26;  1  Leon. 
286;  3,  106;  Dyer,  219,  pi.  8;  Wilson  v. 
Bennett,  5  Eng.  L.  &  Eq.  45. 


(a)  A.  power  to  sell,  given  by  will  to  several  executors,  whether  in  the  way  of  direction, 
or  referring  it  to  their  discretion,  must  be  executed  by  all  who  prove  the  will.  Wasson  v. 
King,  2  Dev.  &  B.  262.'  Otherwise,  if  only  one  acta.  4  Kent,  325,  n. ;  Menkings  v.  Crom- 
well, 2  Sandf.  512. 

(6)  A  devise  to  executors,  in  trust,  of  property  to  be  paid  over  to  the  cestui  when  it  has 
accumulated  to  a  certain  amount,  gives  them  power  to  sell  the  property.  Putnam,  &o.,  v. 
Fisher,  30  Maine,  523. 

Devise  of  the  rents  and  profits  of  the  testator's  real  and  personal  estate  to  his  wife  for 
life,  if  she  remained  his  widow.  If  she  married,  the  executors  to  let,  sell  or  dispose  of  his 
real  estate,  or  so  much  as  the  major  part  of  them  should  think  proper,  and  place  the  pro- 
ceeds at  interest  for  the  benefit  of  the  \yidow  for  life.  After  her  death,  the  rest  of  his  real 
and  personal  estate  to  be  turned  into  cash  and  placed  at  interest  for  the  benefit  of  his  son 
for  life ;  on  her  death,  his  estate  to  go  to  his  son's  children.  The  widow  married,  and  the 
SOQ  died  before  her.  The  executors  leased  the  estate.  Held,  the  power  of  sale  was  a  dis- 
cretionary one,  and,  as  there  was  no  longer  any  object  on  the  death  of  the  widow  for  con- 
verting the  realty  into  personalty,  the  son's  children  took  it  as  realty.  Slocum  v.  Slocum, 
4Edw.  Ch.613. 

A  testator  devised  in  trust  for  the  benefit  of  his  wife  for  Iifi\  to  be  sold  at  her  decease  by 
his  executors,  and  the  proceeds  distributed  among  certain  of  his  children,  and  appointed  his 
wife  an  executrix.  Held,  a  sale  during  her  life,  she,  as  executrix,  joining  with  the  execu- 
tors in  the  deed,  was  a  good  execution  of  the  power.  Gast  v.  Porter,  1  Harris,  533. 
[Coulter,  J,,  dissenting.] 

Devise  to  the  testator's  three  children,  two  of  them  married  women,  to  be  divided  or  sold 
as  two  out  of  the  three  heirs  could  agree.  The  husband  of  one  of  the  children,  and  an- 
other child,  were  appointed  executors.  Held,  the' executors  had  no  power  to  sell  or  divide 
the  property.     Geroe  v.  Winter,  1  Halst.  Ch.  655. 

The  following  points  have  been  decided  upon  this  subject,  in  New  York. 

A  power,  given  by  will  to  executors,  to  sell  the  real  estate  of  the  testator,  if  not  executed 
by  the  executors  during  their  lifetime,  does  not  vest  in,  and  cannot  be  executed  by,  the 
administrator  with  the  will  annexed.     Dominick  v.  Michael,  4  Sandf  374. 

An  express  power  to  dispose  of  lands,  when  not  clothed  with  an  estate  or  interest,  is  not 
descendible  or  transmissible,  but  terminates  with  the  lives,  or,  according  to  the  terms  of  the 
creation,  with  the  life  of  the  survivor  of  those  in  whom  it  is  vested.     lb. 

There  is  no  exception  to  this  rule.  Hence,  when  a  power  to  sell  lands,  even  for  the  pay- 
ment of  debts,  is  given  to  executors,  if  it  pass  to  a  surviving  executor  at  all,  it  ceases  upon 
Ms  death,  and  canTiot  be  exercised  by  his  executor  when  he  makes  a  will,  -nor,  when  he  dies 
intestate,'  by  an  administrator  with  the  original  will  annexed.    lb. 

Where  there  is  no  limitation  of  the  time  within  which  a  power  given  to  executors  to  sell 
real  estate  is  to  be  exercised,  and  no  specification  in  the  power  of  the  purposes  of  its  exer- 
cise, nor  of  the  uses  to  which  the  moneys  arising  from  a  sale  are  to  be  applied,  the  general 
terms  of  the  power  are  to  be  restricted,  by  construing  them  in  subgrdination  to  the  otaer 
trusts  and  provisions  in  the  will.     lb-  ,..,.,.  •„  j.  i         i 

Although  it  may  be  doubtful  whether  the  words  "  settle  or  divide   in  a  will,  taken  alone, 
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28.  It  has  been  held  in  Pennsylvania,  that  a  power  to  sell,  given  to 
executors,  survives,  though  they  are  individually  named  ;  for  they  take 
as  executors.{l) 

29.  An  ancient  English  statute,  (21  Hen.  VIII,  oh.  4,)  provided,  that 
where  one  or  more  of  the  executors  decline  to  act,  others  may  sell. 
This  statute  has  probably  been  adopted  or  re-enacted  in  most  of  the 
United  States.  The  New  York  Eevised  Statutes  make  a  similar  regu- 
lation, and  also  provide,  with  regard  to  powers  in  general,  that  all  the 
parties  named  must  join  in  their  execution  ;  but  if  a  part  of  them  die, 
the  re  t  may  validly  execute.  In  Virginia,  where  an  executor  re- 
nounces, the  administrator  cutu  testamen.  annex.,  may  execute  a  power 
to  sell.(2) 

30.  Where  executors  take  an  interest  or  a  trust,  in  connection  with, 
and  depending  on,  their  power  to  sell ;  the  power  survives.(8) 

31.  The  prevailing  doctrine  is,  that  where  a  will  directs  that  land  be 
sold,  but  appoints  no  person  to  sell  it;  this  power  imyjliedly  devolves 
upon  the  executor,  provided  he  is  charged  with  distribution  of  the  pro- 
ceeds, more  especially  if  interested  therein. (4)  , 


(1)  Lessee,  &c,  v.  Smitli,  3  Binn.  69. 

(2)  4  Kent,  325  ;  2  N".  T.  Rev.  St.  109  ;  1, 
735;  Brown  v.  Armislead.  6  Band.  594;  Ro- 
bertson V.  Gaines,  2  Humph.  367. 

(3)  Co.  Lit.  112  h;  Hearle  v.  Green  bank,  3 
Atk.  714;  Eyre  v.  Countess,  &e.,  2  P.  Wms. 
102;  Muldrow  v.  Fox,  2  Dana,  79. 


(4)  Blatch  V.  "Wilder,  1  Atk.  420 ;  Davoue 
V.  Panning,  2  John.  Olia.  254;  White  v.  Tay- 
lor, 1  Teates.  422  ;  Jenkins  v.  Stouffer,  3, 
163;  Sug.  160-5;  Bogert  v.  HertelJ,  4  Hill, 
492;  Meakings  v.  CromweH,  2  Sandf.  512; 
Borland  v.  norland,  2  Barb.  63. 


would  carry  with  them  a  power  to  the  executors  to  sell  real  estate,  yet  where,  without  a 
sale,  a  just  and  equal  division  of  the  estate  would  be  difScult  or  impracticable,  in  order  to 
effect  such  a  division,  a  general  power  of  sale  given  to  the  executors  may  very  properly  be 
exercised.     lb. 

Such  a  power,  when  there  is  no  other  purpose  for  its  exercise,  will  subsist,  however,  not 
as  an  independent  power,  but  solely  as  connected  with,  and  in  subordination  to,  the  power 
to  divide ;  and  tlie  two  will  form  an  entire  and  indivisible  authority,  which,  from  its  nature, 
can  only  vest  in,  and  be  exercised  by  the  same  person  or  persons.     lb. 

A  power  to  make  a  partition  of  lands  has  no  connection  with  tiie  office  or  duties  of  an 
executor;  nor  is  its  nature  altered  in  any  respect  by  the  addition  of  a  power  of  sale,  whielj 
is  to  be  used  only  ns  a  mode  or  instrument  of  division.  Although  a  power  thus  to  sail  and 
divide  may  bo  given  to  executors,  yet  in  its  execution  they  act  not  at  all  as  executors,  but 
wholly  as  devisees  in  trust.    lb. 

The  power  to  sell,  in  such  cases,  being  simply  discretionary  and  its  execution  or  non- 
execution  vesting  entirely  in  the  judgment  of  those  who  are  to  make  the  partition,  it  has  not 
the  effect  of  converting  the  lands  into  personalty.     lb. 

.And  where  the  proceeds  o(  lands,  when  sold,  are  to  be  distributed  among  those  to  whom 
the  lands  themselves  are  devised,  it  is  as  devisees  and  owners  that  they  receive  them,  and 
their  respective  shares  cannot  be  denominated  legacies,     lb. 

Where  a  power  to  sell  lands  is  given  to  executors  rations  officii,  and  only  by  their  official 
name,  it  lias,  been  doubted  whether  its  exerci.se  must  not  be  hmited  to  those  who  prove  the 
will;  but  where  it  is  given  to  esecutors  by  their  individual  names,  or  to  executors  "here- 
innfter  named,"  it  ve.sts  in  all  those  who  are  thus  named,  whether  they  prove  the  will  or  not, 
by  Ibrce  of  the  will  itself;  and  a  devise  of  the  power  is  then  construed  to  take  efl'ect  in  pre- 
cisely the  same  manner  as  a  devise  of  the  legal  estate.     lb. 

A  power  which  an  executor  tnkes  by  force  of  the  will,  and  not  of  its  probate,  is  not 
divested  nor  affected  by  his  renunciation  of  the  office,     lb. 

When  a  power  to  sell  lands,  whether  coupled  with  an  estate,  or  a  naked  power,  is  given 
to  several  persons  as  executors,  it  may  be  executed,  under  the  Eevised  Statutes,  by  those 
who  take  upon  tliemselves  the  execution  of  the  will,  without  the  concurrence  of  those  who 
neglect  or  refuse.     lb. 

But  tlie  provision  of  the  statute  has  never  been  construed  as  divesting  the  estate  or  power 
of  an  executor  wlio  has  neglected  or  refused  to  qualify ;  nor  ia  it  applicable  at  all,  when  the 
only  surviving  execulor  is  one  who  has  tlius  neglected  or  refused.  That  ia  a  case  for  which 
theetatute  has  omitted  to  provide,  and  which  the  rule  of  the  common  law  must  still  con- 
tinue to  govern,    lb. 
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32.  But  in  South  Carolina  this  doctrine  is  denied,  and  application  to 
Chancery  is  required  to  authorize  a  sale.  And  in  New  York,  by  the 
Revised  Statutes,  the  Court  of  Chancery  is  invested  with  the  execution 
of  all  powers  created  by  will,  for  the  execution  of  which  no  person  is 
appointed  by  the  testator.(l) 

83.  In  Mississippi,  where  land  is  devised  to  be  sold,  sale  is  made  by 
the  executors,  or  those  who  undertake  execution  of  the  will,  if  no  other 
person  is  appointed,  or  he  declines,  or  dies  before  completion  of  the 
trust.  If  none  of  the  executors  qualify,  or  if  they  die  before  a  convey- 
ance, it  may  be  made  by  the  administrator  cum  testa.  annex.{2) 

Si.  A  powor  to  sell  cannot  be  executed  by  attornej',  when  personal 
trust  and  confidence  are  implied. (3) 

35.  But  a  power  coupled  with  an  interest,  given  to  one  and  his  assigns, 
may  be  as?igned.(4) 

36.  In  New  York,  by  the  Eevised  Statutes,  all  beneficial  powers  pass 
to  assignees,  in  case  of  insolvency. (5) 

.  37.  If  a  power  be  limited  to  such  uses  as  A  shall  appoint,  this  is  said 
to  give  a  fee,  and  the  donee  may  limit  to  such  uses  as  B  may  appoint.(6) 

38.  If  an  appointment  is  made  to  A  to  the  use  of  B,  this  is  a  use 
upon  a  use,  and  B  takes  only  a  trust.(7) 

39.  When  a  power  is  executed,  the  appointee  is  regarded  by  the 
law  as  holding  under  the  original  instrument  which  created  the  power, 
and  not  under  the  latter  one  which  executes  it.  The  execution  or  ap- 
pointment revokes  or  annuls  all  intervening  estates  and  uses,  as  effec- 
tually as  if  the  execution  had  been  effected  by  the  first  instrument. 
Hence  the  validity  of  the  power  is  determined  by  a  reference  to  the 
original  instrument.  If  it  would  have  been  for  anji- cause  ineffectual 
under  this,  it  is  void  in  law.(8) 

40.  In  New  York,  by  the  Revised  Statutes,  the  period,  for  which  the 
right  of  alienation  may  be  suspended,  is  calculated  not  from  the  execu- 
tion but  from  the  creation  of  the  power.  By  the  same  statutes,  a  power 
in  trust,  given  to  tenants  for  life,  to  devise  the  ultimate  fee  to  any  of 
their  descendants,  who  may  not  be  in  existence  at  the  death  of  such 
tenants,  or  to  appoint  any  estates  but  absolute  fees,  except  in  case  of 
death  during  minority,  is  void. (9) 

41.  With  regard  to  the  form  in  which  a  power  shall  be  executed,  if 
none  is  prescribed,  it  may  be  done  by  any  sort  of  instrument;  a  deed, 
a  will,  or  even  an  unsealed  writing ;  for  the  execution  is  not  the  crea- 
tion of  an  estate,  (which  already  exists,)  but  merel}'  the  declaration  of  a 
use.  But,  on  the  other  hand,  where  a  form  is  prescribed,  the  law  re- 
quires that  it  be  very  strictly  adhered  to,  Thus,  in  a  very  leading  case 
upon  this  subject,  where  a  power  to  lease  was  created,  provided  every 
lease  should  contain  a  power  for  re-entry  for  non-payment  of  rent ;  it 
was  very  long  and  strenuously  argued,  whether  a  lease,  providing  that 


(1)  Drayton  v.  Drayton,  2  Desaus.  250,  n. ; 
1  N.  Y.  Kev.  St.  '734.  See  Ferebee  v.  Proc- 
tor, 2  Dev,  &  B.  439 ;  Conklin  v.  Egerton,  21 
Wend.  430;   Peebles  v.  Watts,  9  Dana,  102. 

(2)  Miasi.  Rev.  0.  62. 

(3)  Combes'  case,  9  Co.  '15  b;  Ingram  T. 
Ingram,  2  Atk.  88 :  Cole  v.  Wade,  16  Ves. 
2V. 

(4)  How  7.  Whitaeld,  1  Tent.  338. 


(5)  1  N.  T.  Rev.  St.  '735. 

(6)  Combes'  ease,  9  Co.  75  b. 

(7)  Sug.  1'70,  181-2. 

(8)  1  N.  T.  R.  St.  737  ;  Badham  v.  Mee,  1 
My.  &  Z.  32  ;  Fearne  on  Exec.  Dev.  (Powell's 
n.)  347-88  ;  Johnson  v.  Yates,  9  Dana,  497. 

(9)  1  N.  Y.  Rev.  St.  737  ;  lb.  723;  Haw- 
ley  V.  James. 
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if  the  rent  should  be  unpaid  for  fifteen  days,  and  no  sufficient  distress, 
&c.,  the  lessor  might  re-enter,  was  a  valid  execution.  The  question, 
after  conflicting  adjudications,  was  finally  settled  in  the  affirmative ; 
the  re-entry  provided  for  being  held  a  reasonable  one.(l)(a) 

42.  In  regard  to  the  technical  expressions  required  by  the  law  for 
the  creation  of  certain  interests ;  an  instrument  made  in  execution  of  a 
power  does  not.  materially  differ  from  the  conveyance  of  an  estate.(2) 

48.  In  New  York,  by  the  Eevised  Statutes,  every  instrument  made 
in  execution  of  a  power,  even  though  it  be  a  power  of  revocation  merely, 
must  be  such  as  would  be  requisite  to  pass  the  estate  itself.  If  a  con- 
veyance is  required,,  it  must  be  authenticated  and  registered  like  other 
deeds ;  if  a  will,  it  must  be  executed  with  all  the  formalities  of  a  de- 
vise, and,  if  any  additional  or  superfluous  forms  are  created,  they  need 
not  be  complied  with.(&)  If  the  instrument  prescribed  is  one  insuffi- 
cient to  pass  the  land,  the  power  is  not  thereby  rendered  void,  but  it 
shall  be  executed  conformably  to  the  rules  already  mentioned.  Con- 
ditions merely  nominal,  and  involving  no  beneficial  intention  to  tKe 
appointee,  may  be  disregarded  in  the  execution  ;  but  in  all  other  re- 
spects, the  intention  of  the  grantor,  in  regard  to  manner,  time  and  con- 
ditions of  execution,  shall  be  complied  with — reserving  a  power  to  the 
Court  of  Chancery  to  aid  any  defective  execution.  If  a  grant  is  pre- 
scribed, though  to  take  effect  after  the  grantor's  death,  a  will  is  insuffi- 
cient. Where  the  consent  of  a  third  person  is  required  to  the  execu- 
tion, such  consent  shall  be  expressed  in  or  certified  upon  the  instrument 
itself,  by  the  signature  of  the  party  to  the  instrument  or  certificate, 
which  shall  be  proved  or  acknowledged. (3) 

44.  In  the  same  State,  by  a  late  act,  sales  by  executors  under  a  power 
in  a  will — except  in  the  city  of  New  York,  and  in  the  absence  of  any 
contrary  direction — may  be  public  or  private,  and  on  terms  at  the  dis- 
cretion of  the  executors.  In  the  city  of  New  York,  such  sales  shall  be 
by  auction,  upon  six  weeks'  notice,  as  in  case  of  sales  by  order  of  the 
surrogate.  But,  it  seems,  this  provision  does  not  control  any  express 
directions  in  the  will  to  the  contrary.(4) 

45.  A  power  cannot,  in  general,  be  legally  executed  before  the  time 
appointed  for  its  execution.  But,  in  New  York,  by  the  Revised  Stat- 
utes, such  premature  execution  of  a  power  of  revocation  is  good,  to 
take  effect  from  the  time  appointed.(5) 


(1)  HHwkins  v.  Kemp,  3  E.  410;  Doe  v. 
Peach,  2  M.  &  S.  516;  Wright  ?;.  Barlow,  3, 
512  ;  Wright  v.  Wakeford,  17  Yes.  454;  Sug. 
205-6-20-29-30-52-62;  Doe  v.  Smith,  1 
Brod.  &  B.  91 ;  2,  413 ;  Darlington  v.  Pul- 
teney,  Cowp.  260.  See  Doe  v.  Burdett,  6 
Nev.  &,  M.  259;  BuUer  «.  Burt,  lb.  281;  Sil- 
\enhovn  V.  McKinater,  12  Penn.  67. 


(2)  Tapn'er  v.  Merlott,  "Willes,  177. 

(3)  1  N.  T.  Rev.  St.  735,  736,   737;  Jack- 
son V.  Edwards,  7  Paige,  385. 

(4)  JSr.  T.  L.  1835,  May  9,  oh.  264;  4  Kent, 
332,  n. 

(5)  Co.  Lit.  113  a;  Cox  v.  Day,  13  E.  118  ; 
2  N".  T.  Rev.  St.  134. 


(a)  Where  there  is  a  mere  power  to  sell  lands,  a  power  to  mortgage  will  not  be  implied. 
Albany,  &0.  v.  Bay,  4  Comst.  9.  Whether  a  trustee  appointed  by  will,  with  power  to  sell 
and  dispose  of  lands  in  fee-simple,  or  otherwise,  may  mortgage  the  lands,  qucere"!     lb. 

(6)  So,  in  regard  to  wills,  in  England,  by  a  late  statute,  1  Tiot.  oh.  26.  See,  as  to  attest- 
ation of  wills.  Doe  V.  Burdett,  9  Ad.  &  Ell.  936.  See,' also, Wood  v.  Richardson,  4  Beav.  174; 
Pratt  V.  Church,  lb.  177.  A  power  was  to  be  executed  by  a  writing  with  two  witnesses, 
or  a  will  with  tliree.  A  will  was  made  with  only  two.  Held,  bad.  Bainbridge  v.  Smith, 
8  Sim.  86.  In  North  Carolina,  where  a  power  is  executed  by  will,  it  must  be  executed  with 
the  legal  formalities  of  a  devise.  And  this  will  be  sufficient,  though  something  more  is  ex- 
pressly required.     St.  1844-5,  128.    See  Vincent  v.  The  Bishop,  &o.,  3  Eng.  L.  &  Equ.  198. 
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46.  A  power  need  not  be  fully  executed  by  one  act ;  but  may  be 
exercised  at  successive  times  over  different  parts  of  the  estate.  Thus 
even  a  mortgage  does  not  exhaust  a  power  of  revocation  ;  but  is  only 
an  execution  ^ro  tanto.  So  the  cestui  que  trust  in  a  deed  of  trust,  with 
power  to  change  the  uses,  may  change  the  use  of  a  part  of  the  estate 
only,  and  not  of  the  whole.  Thus,  a  change  of  the  uses,  by  way  of 
mortgage,  is  a  revocation  of  the  former  uses  only  pro  tanto,  and  not  a 
complete  execution  of  the  power.(l) 

47.  A  power  may  be  executed  without  reciting  or  even  referring  to 
it,  provided  it  appears  that  the  subject  of  the  power  was  in  the  view  of 
the  party.  This  is  the  general  rule.  But,  in  case  of  wills,  the  subject 
or  the  power  itself  must  be  referred  to  ;  or  else  a  clear  intent  to  execute 
it  must  appear  from  the  fact,  that  such  execution  is  necessary  to  give. 
operation  to  the  will.  And,  in  regard  to  both  deeds  and  wills,  where 
a  party  has  both  an  interest  and  a  power,  and  does  an  act  without  re- 
ferring to  the  latter;  such  act  shall  apply  to  the  former  only,  upon  the 
maxim  fictio  cedit  veritati.{-) 

48.  In  New  York,  by  the  Revised  Statutes,  where  the  interest 
created  by  a  party  is  such  as  he  would  have  no  capacity  to  convey 
but  by  virtue  of  the  power ;  the  conveyance  shall  be  deemed  an  exe- 
cution, though  the  power  be  not  mentioned  or  referred  to:  And  a 
devise  of  allthe  testator's  real  estate  shall  pass  lands  which  he  has  the 
right  of  devising  under  a  power,  unless  they  are  expressly  or  by  neces- 
sary implication  excluded.  In  the  same  State  it  had  been  previously- 
held,  that  trust  estates  will  pass  under  a  general  devise  of  real  estates.(3) 

49.  One  who  executes  a  power  may  reserve  in  the  instrument  a  right 
to  revoke  the  uses  thereby  declared,  and  appoint  new  ones,  even  though 
no  such  reservation  is  authorized  by  the  original  creation  of  the  power. 
If  the  instrument  of  execution  is  a  will,  like  other  devises  it  is  ambu- 
latory and  revocable  till  the  death  of  the  testator,  without  any  express 
reservation  of  a  power.  But  where  the  execution  is  by  deed,  it  is  ab- 
solute and  irrevocable,  unless  an  express  power  is  reserved,  even 
though  the  original  instrument  expressly  authorize  successive  execu- 
tions. And  it  is  said  that  a  mere  power  of  revocation,  in  a  deed 
executing  the  power,  will  not  authorize  a  limitation  of  new  uses.(4)  It 
has  been  suggested  by  high  authority,  that,  upon  principle,  the  power  of 
revocation  provided  in  the  original  deed  ought  to  extend  to  all  subse- 
quent executions,  without  the  necessity  of  arepetition  of  it  in  the  in- 
struments of  execution.  A  power  to  revoke  uses  and  appoint  new 
ones  may  be  executed  by  a  single  instrument,  unless  there  be  an  ex- 
press provision  to  the  contrary.(5) 


(1)  Digge'a  case,  1  Co.  113;  Snape  v.  Tur- 
ton,  Cro.  Car.  472  ;  Bovey  v.  Smith,  1  Tern. 
84 ;'  Perkins  v.  Wallcer,  1  Vern.  97 ;  Asay 
V.  Hoover,  5  Barr,  21. 

(2)  Jones  V.  Wood,  4  Harr.  25  ;  Cox  v. 
Chamberlain,  4  Tes.  631 ;  Roach  v.  Wadliann, 
6E.  289;  Oaswell,  1  Atk.  559;  2  N,  T. 
Rev.  St.  1 34  ;  Hunloke  v.  (Jell,  1  Rus.  &  My. 
B15;  Sloane«  Oadogan,  Sug.  282;  Beiinet  n 
Aburrow,  8  Ves.  609 ;  Bradish  v.  Gibbs,  3 
John.  Cha.  55,1;  Walker  v.  Maokie,  4  Russ. 
76;  Iiovell  v'.  Knight,  3  Sim.  275;  Lempri- 
ere  v.  Valpy,  5  Sim.  108 ;  Daviea  «.  WiUiams, 


3  Nev.  &  Man.  821;  Doe  v.  Roake,  2  Bing. 
497  :  The  King  v.  Company,  &o.,  6  Bam.  & 
Or.  720;  Roake  v.  Deun,  1  Dow,  (N.  S.)437  ; 
Clere's  case,  6  Co.  17  b;  Parker  v.  Kett,  12 
Mod.  469;  Colt  u.  Bishop,  kc,  Hob.  159-60; 
2  Ves.  59;  3,  467;   7,  391. 

(3)  1  N.  y.  Rev.  St.  735-6-7  ;  Jackson  v. 
De  Lancey,  13  John.  537. 

(4)  Sug.  321 ;  Ward  v.  Lenthal,  1  Sid.  343  ; 
Hatcher  v.  Curtis,  2  Free.  61;  Hele  v.  Bond, 
Prec.  in  Cha.  474. 

(5)  4  Kent, '336 ;  Hoover  u.  Samaritan,  Sec, 

4  Whart.  445. 
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50.  In '  New  York,  by  the  Eevised  Statutes,  the  execution  of  a 
beneficial  power  or  power  in  trust  cannot  be  revoked,  unless  such  revo- 
cation is  authorized  by  the  original  instrument  creating  the  power.  A 
grantor  may  reserve  to  himself  any  power,  beneficial,  or  in  trust,  which 
he  might  confer  upon  another.  If  he  reserve  an  absolute  power  of 
revocation,  it  shall  have  the  effect  of  continuing  the  ownership  of  the 
estate  in  him,  with  respect  to  creditors  and  purchasers.(l)(a) 

51.  It  has  already  been  stated,  in  general,  that  a  party  to  whom  an 
estate  is  limited  by  the  execution  of  a  power  takes,  not  under  the  in- 
strument of  execution,  but  under  the  original  instrument  by  which  the 
power  was  created.  Another  form  of  stating  the  same  principle  is, 
that  the  execution  of  a  power  has  relation  to  its  creation.(2) 

52.  Conveyance  to  a  trustee  in  fee,  to  such  uses  as  A  should  by  deed 
appoint;  in  default  of  appointment,  to  A  in  fee,  with  a  reservation  of 
a  fee-farm  rent  to  the  trustee,  and  a  covenant  by  A  to  pay  it.  A  con- 
veyed the  land  by  lease  and  release  to  B,  in  the  same  deed  directing 
and  appointing  the  estate  and  use  to  the  purchasers.  Held,  A  took  a 
vested  fee,  subject  to  be  divested  by  the  execution  of  the  power  ;  and 
also  that  B  took  the  estate  under  the  appointment,  and  not  under  the 
conveyance  ;  and  consequently,  holding  under  the  original  grantor  and 
not  under  A,  he  was  not  liable  to  the  rent,  though  the  covenant  ran 
with  the  land.(8)(J) 

53.  So  it  has  been  held,  that  where  a  will  empowers  executors  to  sell 
the  lands,  and  before  such  sale  the  heir  of  the  testator  enters,  and  con- 
veys to  a  third  person,  who  dies  seized ;  the  estate  of  the  latter  is  still 
divested  by  a  subsequent  sale  by  the  executors,  the  purchaser  from 
them  being  deemed  to  hold  under  the  will  itself.(4) 

54.  T-he  modern  doctrine  is,  however,  that  the  execution  of  a  power 
cannot,  by  relation,  impair  intervening  rights  and  interests,  acquired  by 
third  persons,  for  valuable  consideration,  without  notice  of  the  power..(5) 

55.  The  interest  of  an  appointee  under  a  power  is  an  estate  liable  for 
his  debts  ;  and  cannot  be  limited  in  such  way  as  to  protect  it  from  the 
claims  of  creditors.(6) 

56.  Where  one  has  a  general  power  of  appointment,  which  he  ac- 
tually exercises  by  deed  or  will,  equity  regards  the  property  as  as.sets 
belonging  to  him,  and  his  creditors  have  a  paramount  claim  to  that  of 
the  appointee.  But  equity  will  not  interfere  in  behalf  of  creditors,  un- 
less the  party  has  actually  executed  or  shown  some  intention  to  execute 
the  power.  Thus,  if  he  has  a  power  of  appointment  in  favor  of  his 
children,  and  makes  such  appointment,  the  land  shall  be  appropriated 
for  creditors,  instead  of  going  to  the  children.     But  if  he  should  make' 


(1)  1  N".  T.  Rev.  St.  733-5. 

(2)  Lit.  169;  Co.  Lit.  113  a;  2  Atk.  562-7  ; 
Bradish  v.  Gibba,  3  Jolin.  Cha.  550  ;  Doo- 
little  V.  Lewis,  7,  45  ;  Tiiomson  v.  Livings- 
ton, 4  Sandf.  539 

(3)  Roach  V.  Wadham,  6  E.  289. 


(4)  Jeuk.  Cent.  184,  pi.  75  ;  Bro.  Abr.  De- 
vise, pi.  36  ;  Willard  v.  Nason,  5  Mass.  242. 

(51  4  Kent,  338-9 ;  Jackson  v.  Davenport, 
20  John.  537-50-53. 

(6)  Alexander  v.  Alexander,  2  Ves.  640, 


(a)  A  power  of' appointment  fails  by  the  bankruptcy  of  the  party  to  whom  it  was  given. 
Hole  V.  Eseott,  2  Keen,  444. 

(6)  Deed  to  such  uses  as  the  grantee  shall  appoint.  Judgments  were  afterwards  recov- 
ered against  him,  and  subsequently  he  made  an  appointment.  Held,  the  appointees  should 
hold,  though  thoy  had  notice  of  the  judgments.     Skeeles  v.  Shearly,  3  My.  &  0.  112. 
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no  appointment,  equity  would  not  interfere.  In  other  words,  equity 
will  aid  the  defective  execution  of  a  power,  but  will  refuse  to  interfere 
wheic  there  is  no  execution.(a)  The  distinction  has  been  considered  as 
an  unreasonable  one,  but  it  seems  to  be  now  well  established.  The 
principle  is,  that  though  the  party  has  power  to  vest  an  interest  in  him- 
self by  his  own  act,  yet,  until  he  does  such  act,  so  far  as  he  could 
claim  under  the  power,  he  stands  in  the  situation  of  a  third  person, 
whose  interest  is  not  to  be  affected  by  claims  against  the  donee  of  the 
power.  But  when  the  power  is  actually  executed,  though  in  a  way 
which  does  not  provide  for  creditors,  an  interest  vests  in  the  appointer, 
which  IS  subject  to  their  claims.  The  Court  of  Equity  only  assumes  to 
direct  the  application  of  the  fund  raised  by  virtue  of  the  power,  and 
hold  it  to  be  assets  for  the  payment  of  debts;  or,  in  other  words,  to 
change  the  direction  of  an  appointment  actually  made,  without  itself 
making  such  appointment.(l) 

57.  Where  the  power  is  special  instead  of  general,  or  a  power  of  ap- 
pointing to  certain  designated  persons,  and  not,  therefore,  for  the  bene- 
fit of  the  donee  himself,  the  exercise  of  it  will  not  have  the  effect  of 
subjecting  the  estate  to  the  claims  of  creditors.(2) 

i'fi.  In  a  late  case  it  is  held,  that  equity  relieves  only  against  a  defect 
which  relates  to  the  manner  of  execution  ;  as,  for  instance,  the  want  of 
a  seal.  But  it  will  reform  a  deed,  which  by  mistake  fails  to  express  the 
intention  of  the  parties.(3) 

59.  In  JSTew  York,  every  special  and  beneficial  power  is  made  liable 
inequity  to  creditors,  like  other  interests  which  legal  process  does  not 
reach  ;  and  equity  may  compel  an  execution  for  their  benefit.  It  may 
do  the  same  in  the  case  of  a  trust  poiver,  or  one  created  for  the  benefit  of 
other  persons  thau  the  grantee,  unless  its  execution  is  left  expressly  at 
his  discretion.  But  the  mere  right  of  selection  constitutes  no  exception. 
If  there  are  several  beneficiaries,  they  take  equally,  unless  the  contrary 
is  expressed.  But  if  the  distribution  is  left  to  the  trustees,  they  may 
allot  to  one  or  more  at  pleasure.  If,  in  the  latter  case,  the  trustee  "dies, 
■without  execution,  or  if  an  execution  is  defective,  equity  will  execute 
in  favor  of  all  the  parties  equally.  Equity  may  also  decree  entire  or 
partial  execution  of  a  trust  power  in  favor  of  the  creditors  or  assignees, 
(if  the  interest  was  assignable,)  of  any  person  entitled,  as  an  object  of 
the  trust,  to  compel  execution.  Purchasers  for  consideration,  claiming 
under  a  defective  execution,  may  have  the  same  relief  as  other  purcha- 
sers. Fraud  affects  instruments  made  in  execution  of  a  power,  in  the 
same  way  as  others.  A  power  is  a  lien  upon  the  lands  subjected  to  it, 
as  against  creditors  of  and  bona  fide  purchasers  from  any  one  interested 
in  the  lands,  from  registration ;  as  against  others,  from  execution. (4) 


(1)  Las-sella  v.  Cornwallis,  2  Tern.  465 ; 
Preo.  in  Cha.  232  ;  Hinton  v.  Toye,  1  Atk. 
465;  Baititon  ».  "Ward,  2,  172;  Ld.  Towns- 
end  V.  Windham,  2  Ves.  9 ;  Pack  v.  Bathurst, 
3  Atk.  269  ;  Troughton  v.  Troughton,  lb. 
656  ;  1  Story  on  Equ.  (3d  ed.)  Ill ;  Schenok 
V.  BUingwood,  3  Edw.  175;  Luoena  v.  Lu- 
cena,  5  Beav.  249. 


(2)  Holmes  v.  Oogshill,  7  Ves.  506;  Holmes 
V.  Coghill,  12,  206. 

(3)  Cookerell  v.  Cholmellj',  1  Russ.  &  My. 
418. 

(4)  1  KT.  T.  Rev.  St.  734-5-7.     See  Domi- 

nicku  Sayre,  3  Sandf.  555;  «.  Michae], 

4,  374. 


(a)  Chancery  oamnot  relieve  against  the  defective  execution  of  a  power  created  by 
Briglit  V.  Boyd,  1  Story  Rep.  478. 
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60.  At  common  law,  where  a  power  was  given  to  appoint  to  and 
among  several  persons,  each  might  claim  some  share  ;  and,  in  equity,  a 
real  and  substantial  one.  If  the  appointment  is  to  be  to  sv/ih  of  the  chil- 
dren as  the  trustee  may  think  proper,  one  may  have  the  whole.     If  amongst 

'  the  children,  as  he  shall  think  proper,  each  must  have  a  share.  By 
Statute  1  Wm.  IV,  c.  46,  no  appointment  can  be  impeached  in  equity, 
as  unsubstantial,  illusory  or  nominal.(l)(a) 

61.  The  donee  of  a  power  may  appoint  in  fee,  though  no  words  of 
inheritance  are  used.  So  under  a  power  to  charge  lands,  they  may  be 
charged  to  any  amount,  or  even  disposed  of  in  trust  to  sell  and  divide 
among  the  objects.  So  a  power  to  grantor  appoint  authorizes  a  charge; 
to  sell  and  raise  money,  a  mortgage.  And  a  less  estate  may  be  appointed 
than  the  one  designated.  In  all  these  cases,  the  intention  is  the  rule  of 
construction. (2) 

62.  A  power  to  appoint  to  relations  extends  to  all  who  might  take 
under  the  statute  of  distributions.  But  if  grandchildren  only  are  named, 
children  cannot  take.  In  general,  it  seems,  where  a  class  is  mentioned, 
it  includes  only  those  living  at  the  time  of  appointment.(3)(i) 

63.  Where  the  donee  of  a  power  appendant  makes  a  lease,  this  can- 
not be  impaired  by  a  subsequent  execution  of  the  power.  So  the  donee 
of  a  collateral  power  cannot  suspend  or  extinguish  it  by  his  own  act. 
But  a  total  alienation  of  the  estate  extinguishes  a  power  appendant  or  in 
gross.  Thus,  if  tenant  for  life,  with  power  to  lease  in  possession,  alien- 
ate his  life  estate,  the  power  is  gone.  Whether  such  alienation  would 
extinguish  a  collateral  power,  has  been  questioned.  Even  a  mortgage 
of  the  whole  estate  has  been  thought  to  extinguish  a  power  appendant  ~ 
or  appurtenant.  But  this  principle  is  doubted,  except  to  the  extent  of 
giving  effect  to  the  mortgage,  and  it  has  received  this  express  qualifica- 
tion in  New  York.  In  New  York,  the  power  of  a  tenant  for  life  to 
lease  cannot  be  separately  assigned,  but  passes  with  the  estate,  unless  ex- 
cepted, in  which  case  it  is  extinguished.  All  powers,  except  those  col- 
lateral or  in  gross,  may  be  extinguished  by  release  to  the  tenant  of  the 
freehold.  (4) 


(1)  Kemp.v.  Kemp,  5  Ves.  857;  Astry  u. 
Astry,  Preo.  in  Cha.  256;  Thomas  v.  Thomas, 
2  Tern.  513. 

(2)  Liefew.  Saltirigstone,  1  Mo,d.  189;  The 
King  V.  Stafford.  7  iC.  521 ;  Waneham  v.  Brown, 
2  Tern.  153  ;  2  Abr.  Eq.  668  ;  Whitlook's 
case,  8  Co.  69  b. 

(3)  Sug.    on   Pow.    514-5  ;  Alexander  v. 


Alexander,  2  Tes.  642 ;  Brudenell  v.  Elwea, 
1  B.  442;  Needham  v.  Smith,  4  Russ.  318. 

(4)  Ren  v.  Bulkeley,  Doug.  292  ;  Goodright 
u  Cator,  lb.  477;  Co.  Lit.  237  a,  265  b; 
Digge's  case,  1  Co.  175  a;  1  Atk.  474;  Sug. 
57  ;  1  K  T.  Rev.  St.  733;  Sug.  62-4;  Bad- 
ham  V.  Mee,  7  Bing.  695. 


(o)  Under  a  power  of  appointment  to  chiM/ren,  grandchildren  cannot  bo  the  appointees. 
Hewitt  T.  Dacre,  2  Keen,  622. 

(6)  Generally,  children  does  not  include  grandchildren.  But  in  a  will,  it  may  include  even 
great-grandchildren,  if  the  intention  so  require.  4  Kent,  345,  u. ;  Cutter  v.  Doughty,  23 
Wend.  522  :  Hallowell  v.  Phipps,  2  Whart.  376;  Mowatt  v.  Carrow,  7  Paige,. 328;  Phillips 
V.  Beall,  9  Dana,  1. 
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CHAPTER  C. 

LIABILITY  OF  REAL  PROPERTY  FOR  DEBTS.(a) 


1.  English  dootrino. 

2.  General  rule  in  the  United  States. 

3.  Judgment,  whether  a  lien  on  lands. 
8.  Attachment  in  New  England. 


9.  Liability  of  lands  to  execution ;  rules 
in  the  several  States. 
24.  Liability  of  the  lands  of  one  deceased 

for  debts. 
43.  Taxes. 


1.  At  common  law,  estates  in  fee-simple  are  not  liable  for  any  debts 
of  the.  owner,  except  debts  of  record,  and  by  specialty.  An  exception 
having  been  made  in  favor  of  the  king,  Magna  Charta  (s.  10)  provided, 
that  no  land  or  rent  should  be  seized  by  the  king  or  his  bailiff  for  debt, 
while  there  were  chattels  on  the  premises.(l)(i) 

2.  In  the  United  States,  it  is  the  general,  if  not  universal  policy  of 
the  law,  to  make  the  whole  of  a  man's  property  liable  for  the  payment 
of  all  his  debts,  both  during  his  life,  and  after  his  death.  It  is  said, 
that  for  this  purpose  lands  are  considered  as  chattels.  But,  in  the  spirit 
of  Magna  Charta,  personal  property  must  in  general  be  first  taken 
upon  legal  process  ;(c)  and  it  is  the  universal  rule,  tbat  this  is  the  pri- 
mary fund  for  payment  of  debts,  where  the  debtor  has  died.(2) 

3.  In  New  York,  Pennsylvania,  and  Indiana, 'a  judgment  constitutes 
a  lien  on  the  debtor's  real  estate.(c^)  In  New  York,  the  lien  applies  to 
a  decree  in  Chancery',  embraces  after-acquired  land,  and  continues  ten 
years.  In  Penn-sylvania,  it  commences  with  the  signing  of  judgment, 
and  continues  five  years  from  the  first  return  day  of  that  term,  unless 
revived  by  scire  facias,  or  by  agreement  of  the  parties  and  terre-tenants, 
vvritien  and  filed.  It  does  not  include  lands  purchased  after  judgment, 
and  sold  before  execution. (e)  In  Indiana,  the  lien  may  be  extended  to 
land  in  other  counties,  by  recording  the  judgment  there.  It  continues 
ten  years  from  January  1,  1826,  if  judgment  was  rendered  before  that 
time ;  if  after,  ten  years  from  rendition  of  judgment,  unless  revived  by 
scire  facias.     But  if  judgment  were  stayed  by  order  of  court,  or  by  an 


(1)  1  Cruise,  48. 

(2)  Whitney  v.  Whitney,  14  Mass.  88  ; 
Brown  v.  Webb,  1  Watts,  414;  Pur.  Dig.  293, 
297  ;  Andrew  v.  Fleming,  2  Dall.  94  ;  Den  v. 
Hunt,  6  Halst.  1 ;  Daniels  v.  Ellison,  3  N.  H. 


219;  Co.  Lit.  223;  Gore  v.  Brazier,  3  Mass. 
523;  Wilson  v.  Watson,  1  Pet.  Cir.  269;  2 
N.  Y.  Rev.  St.  367  ;  Ohio  St.  1831,  101 ; 
Conn.  St.  1821,  36,  56. 


(o)  The  subject  ol  this  chapter  is  concisely  treated,  because  it  most  naturally  falls  under 
the  head  of  remedies  relating  to  real  property;  an  extensive  title,  not  included  in  the  plan 
of  the  present  work. 

(6)  The  United  States  are,  in  cases  of  insolvency,  entitled  to  priority  over  other  creditors. 
But  this  privilege  gives  them  no  prior  lien  upon  real  estate  from  the  time  of  contracting  the 
debt,  though  it  seems  they  have  a  lien  from  the  time  of  insolvency.  (Forsyth  v.  Clark,  3 
Wend.  637;  Walk.  175.)  See  U.  S.  v.  Duncan,  12  Illin.  523.  In  Indiana,  the  State  has  a 
lien  upon  the  property  of  its  debtor  from  the  teste  of  process.  (Iiid.  Rev.  L.  243.)  In  Illi- 
nois, the  law  gives  a  lien  on  lands  of  convicts.     {Illin.  Rev.  L.  214.) 

(c)  It  is  held,  however,  that  an  execution  purchaser  is  not  bound  to  show  that  the  debtor 
had  no  chattels.  This  is  a  question  between  the  debtor  and  the  ofBoer.  Frakes  v.  Brown. 
2  Blackf  295;  ace.  Isham  v.  Downer,  8  Conn.  282;   Spencer  v.  Champion,  13,  11. 

(d)  A  judgment  in  the  U.  S.  Court  has  the  same  effect.  1  Kent,  248,  342.  See  Shrew  v. 
Jones,  2  McL.  78 ;  N.  Y.  Code,  ch.  2,  sec  88. 

(e)  Such  lien  becomes  extinguished,  by  the  creditor's  acquiring  title  to  the  land.  Koons 
v.  Hartman,  7  Watts,  20 ;  Brobst  v.  Bright,  8  Watts,  124.     See  Penns.  St.  1843,  127. 
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agreement  recorded,  the  time  during  -which  it  was  so  suspended  shall 
not  be  reckoned  in  the  ten  years.(l) 

4.  In  North  Carolina,  it  'has  been  held,  that  a  judgment  is  a  lien,  if 
an  eleqit,{d)  (see  Elegit,)  is  taken  out,  but  not  where  there  is  a  sale  upon_/i. 
fa.  But  this  doctrine  has  been  somewhat  shaken,  and  the  elegit  is  said 
-to  be  now  obsolete  in  that  State.(2) 

5.  A  judgment  is  also  a  lien  in  New  Jersey,  yirginia,(6)  Maryland, 
Ohio,(c)  Tennessee,  Missouri,(c?)  Illinois,  Mississippi,(e)  South  Caro- 
lina,(/)  Georgia,(.i7)  Delaware  and  Alabama.  But,  in  New  Jersey,  a 
junior  judgment  gains  priority  by  prior  delivery  of  the  execution  to  an 
officer.  In  Maryland,  the  lien  of  a  judgment  is  subject  to  the  specific 
lien  given  bj;-  a  prior  contract.  In  Ohio,  the  lien  is  confined  to  the 
county,  and  continues  only  a  year,  unless  execution  is  levied,  as  against 
any  other  judgment.  It  does  not  embrace  after-purchased  lands.  By 
a  statute  of  1831,  judgments  standing  five  years  witliout  execution  lose 
their  lien.  In  Tennessee,  the  lien  continues  twelve  months,  and  binds 
all  the  lands  so  acquired  by  the  debtor  as  to  be  subject  to  sale  by  him, 
during  that  period.  A  judgment  creates  a  lien  upon  equitable  estates, 
in  Chancery.  In  the  same  State,  an  agreement  by  the  creditor  to  delay 
execution  forfeits  his  lien.  In  Virginia,  only  a  moiety  of  the  debtor's 
lands  is  bound  by  a  judgment.(3)(/i) 


(ll  2  W.  Y.  Rev.  St.  182-3;  Ind.  Rev.  L. 
274 ;  Purd.  293-4,  420-1-2:  Bundle  v.  Ett- 
■wein,  2  Yea.  23 ;  Norton  v.  Talmadge,  3  Bdw. 
310;  Crosier  v.  Acer,  1  Paige.  131 ;  Custer  v. 
Detterer,  3  "Watts  &  S.  28;  -Wliiteliead  u  Par- 
rell,  2  Miles,  434 ;  Muier  v.  Leitch,  1  Barb. 
341;  Dunn  v.  Olney,  2  Harr.  (Pen.)  219; 
Lombard  v.  Baryard,  Wallacejr.,  196;  Youu^ 
V.  Renier,  4  Barb.  442;  Averill  1).  Loucks,  6 
Barb.  19;  Orth  «.  Jennings,  8  Blaokf.  420; 
Michaels  v.  Boyd,  1  Smitli,  100;  Simpson  d. 
Niles,  lb.  104;  Cooper  v.  Oatshall,  lb.  128  ; 
Rockhill  V.  Hanna,  4  McL.  555  ;  Lounsbury 
•0.  Pardy,  11  Barb.  490 ;  Haverly  v.  Becker, 
4  Corast.  169 ;  Clark  v.  Dakin,  2  Barb.  Ch.  36; 
Buclian  v.  Sumner,  lb.  165  ;  Scott  v.  Howard, 
3  Barb.  319;  "Wilkes  v.  Harper,  1  Comst. 
586;  Bratton,  8  Barr,  164;   Hays,   lb.  182; 


Hart,  lb.  185;  Parmentieri).  Gillespie,  9  Barr, 
86  ;  Moorehead  v.  McKinney,  lb.  265. 

(2)  Jones  v.  Bmraonds,  2Mur.  43. 

(3)  Reeves  v.  Johnson,  7  Halat.  29 ;  Bank, 
&o.  V.  Longworth,  1  MoL.  36;  Riddle  v. 
Bryan,  5  Ohio,  55  ;  McCormick  v.  Alexander, 
2  Ohio,  65;  lb.  3,  135;  Roads  iJ.  Symmes,  1, 
313;  Stiles  V.  Murphy,  4,  92  ;  Porter  v.  Cooke, 

I  Peck,  30.  See  lb.  App.  1 ;  Murfree  v.  Car- 
mack,  4  Yerg.  270  ;  Anthon's  Shepard,  Vir- 
ginia; Coombs  V.  Jordan,  3  Bland,  328; 
Moale  V.  Buchanan,  11  Gill  &  J.  314;  Bus- 
tards;, Morrison,  1  Scam.  236;  G-reenway  v. 
Cannon,  3  Humph.  177  ;  Parrish  v.  Saunders, 
lb.  431;  Abbott  w  Malone,  lb.  532;  Chap- 
ron  J).  Casseday,  lb.  661 :  Clements  v.  Berry, 

II  How.  398  ;  -Wolfe  v.  Gardner,  4  Harring. 
338. 


(a)  By  St.  1  &  2  Tiot.  oh.  110,  see.  .11,  the  whole,  instead  of  one-hal^  as  formerly,  of  a 
debtor's  lands,  may  be  taken  on  execution.     1  Steph.  288. 

(b)  Such  lien  is  implied,  although  there  is  no  statute  on  the  subject.  Burton  v.  Smith, 
13  Pet.  464.  See  Rodgers  y.  MoCluer,  4  Gratt.  81.  In  Maryland,  the  judgment  of  a 
magistrate's  court  gives  no  lien.     Md  L.  1296.     See  Doub  v.  Barnes,  4  Gill,  1. 

(c)  In  Ohio,  leasehold  estates  in  the  lands  and  water  power  situated  on  the  canals  and 
rivers,  and  owned  and  leased  by  the  Stater  are  not  subject  to  judgment  liens.  Buckingham 
T.  Reeve,  19  Ohio,  399. 

(d)  The  lien  of  a  judgment  will  hold  against  a  prior  unrecorded  deed  without  notice. 
Frothingham  v.  Stacker,  11  Mis.  77. 

(e)  -Where  a  judgment  is  made  a  lien  on  all  the  debtor's  property,  for  t-wo  years  from  the 
passage  of  the  statute  creating  the  lien ;  the  lien  must  be  consummated  by  a  sale  within  that 
time,  and  will  not  be  extended  bv  the  subsequent  levy  of  an  eseoution  sale  under  it.  Beirne 
V.  Mower,  13  S.  &  M.  427. 

(/)  In  South  Carolina,  it  is  said,  that  at  common  law  lands  were  not  liable  to  be  taken  on 
execution  ;  but  by  St.  5  Geo.  II,  they  became  liable  for  all  debts,  as  in  England  for  those  by 
specialty ;  including  the  whole  estate  of  the  debtor.     Drayton  v.  Marshall,  Rice,  374. 

[g)  Seven  years'  peaceable  possession  of  land  since  1822,  by  a  bona  fide  purchaser,  without 
actual  notice  of  a  judgment  against  the  vendor,  will  protect  the  purchaser  against  the  lien 
of  a  judgment  obtained  prior  to  the  act  of  1822.     Griffin  v.  McKenzie,  7  Geo.  163. 

(h)  In  Iowa,  a  judgment  is  no  lien  upon  a  pre-smption  right.  It  attaches  only  to  the 
estate  in  fee,  or  by  inheritance.    Harrington  v.  Sharp,  1  Iowa,  131, 
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6.  lu  Kentucky  and  Mississippi,  the  lien  commences  upon  delivery 
of  an  execution  (to  an  officer.)  In  Tennessee,  from  the  teste  of  the  exe- 
cution.(1) 

7.  la  Pennsylvania,  by  act  of  March  20,  1799,  a  testatum  execution 
is  a  Hen  from  delivery  to  the  officer ;  but,  by  a  later  act,  (April  1, 
1823,)  it  is  to  be  recorded  in  the  court  records,  and  gives  a  lien  from 
such  entry  for  five  years.(2) 

8.  In  New  England,  a  judgment  constitutes  no  lien  ;  but,  as  a  sub- 
stitute therefor,  lands  may  be  attached  on  the  writ,  or  on  mesne  pro- 
cess.{a)  An  attachment  is  recorded,  and  then  takes  precedence  of  all 
subsequent  incumbrances,  i\\o\xg\x  perfected  only  by  the  levy  of  an  exe- 
cution.    The  effect  of  the  execution  relates  to  the  attachment. 

9.  In  JSTew  England, (J)  where  land  is  levied  upon  by  execution,  it  is 
appraised,  and  then  delivered  to  the  creditor  at  its  value,  and  the  exe- 
cution and  appraisement  returned  to  the  clerk's  office,  and  recorded  in 
the  registry  of  deeds.  In  Massachusetts,  Maine  and  New  Hampshire, 
the  debtor  may  redeem  within  one  year.  In  Vermont,  within  six 
months,  paying  12  per  cent,  interest.  In  Ehode  Island  and  Connecti- 
cut, there  is  no  redemption.(3)(c) 


(1)  4  Kent,  435.  (See  Bell  v.  King,  8  For. 
147;  Morris  v.  Ellis,  3  Alab.  (N  S.)  560; 
Campbell  v.  Spenoe.  4,  543;  Pickens  v.  Mar- 
low,  2  Sra.  <fc  M.  428  ;  Planters,  &o.  v.  Calvit, 
3,  143  ;  Zecharie  v.  Bowers,  lb.  641 ;  U.  S. 
Bank  v.  Tyler,  4  Pet.  366 ;  Million  v.  Riley, 
1  Dana,  360  ;  Roney  v.  Bell,  9,  3  ;  Taylor  v. 
Mum  ford,  3  Humpli.  67  ;  Jobe  v.  O'Brien,  2 
Humph.  34;  Hood  v.  Winsett,  1  B.  Monr. 
209 :  Reid  v.  House,  2,  581 ;  MasslngiU  u. 
Downs,  7  How.  TJ.  S.  7  60. 

(2)  Purd.  293-5. 

(3)  5  Dane,  22-5;  1  Swift,  154-5;  Booth 
V.  Booth,  7  Conn.  350 ;  Phelps  i).  Parka,  4 
Verm.  488.     See  Picket  v.  Breckeriridge,  22 


Pick.  297  ;  Verm.  Rev.  St.  241-3 ;  Spencer 
V.  Champion,  13  Conn.  11;  Mass.  St.  1829, 
123  ;  Boothby  v.  Commercial,  &o.,  30  Maine, 
361;  Chandler  v.  Sawtell,  22  Verm.  318; 
Boyd  V.  Page,  30  Maine,  460  ;  Bradley  v. 
Bassett,  2  Cush.  417  ;  Leonard  v.  Bryant,  lb. 
32;  Robertson  v.  Demoss,  23  Miss.  298; 
Morgan  v.  Mason,  20  Ohio,  401;  Hayden  v. 
Stewart,  1  Md.  Ch.  459  ;  Ellicott  v.  U.  S.,  &c., 
.7  Gill,  307;  Bailey  v.  Mizell,  4  Geo.  123; 
Kolloek  V.  Jackson,  5,  153  ;  Litchton'  v.  Mo- 
Dougald,  lb.   176;  Branch,  &o.  v.  Curry,  13 

Ala.  304;  v.  Eord,   lb.   431;   Planters, 

&c.  V.  Conger,  12  S.  &  M.  527;  Rupert  v. 
Dantzler,  lb.  697. 


A  judgment  will  not  operate  as  a  lien  upon  after-acquired  estate,  until  a  levy.  Harring- 
ton V.  Sharp,  1  Iowa,    131 ;  Woods  v.  Mains,  1  Iowa,  275. 

Under  the  laws  of  Wisconsin  and  Iowa,  previously  to  the  statute  of  frauds  of  1840,  judg- 
ments did  not  operate  as  liens  upon  real  estate.     Woods  v.  Mains,  1  Iowa,  275. 

The  6th  section  of  "An  act  to  prevent  frauds,''  in  Iowa,  extended  to  all  valid  judgments 
previously  rendered  in  the  supreme  and  district  courts,  and  gave  to  every  such  judgment,  in 
esse  at  the  date  of  its  approval,  as  effectual  a  lien  upon  the  real  estate  of  the  judgment 
debtor  as  subsequent  judgments  could  ;  and  this  section  also  extends  to  operative  judgments 
rendered  within  the  limits  of  Iowa,  under  the  territorial  governments  of  Michigan  and  Wis- 
consin.    [Hastings,  C  .  J.,  dissenting.]     lb. 

(a)  See  Me.  L.  1834,  195  ;  1835,  247.  In  Rhode  Island  and  Connecticut,  only  for  want 
of  chattels  or  of  the  body.  Where  an  officer,  serving  an  execution,  made  demand  of  money 
and  chattels  to  satisfy,  and  no  personal  property  was  offered  to  him ;  held,  he  might  law- 
fully levy  upon  land,  though  the  debtor  at  that  time  owned  and  possessed  personal  property 
sufficient  to  satisfy  the  execution.  Graves  v.  Merwin,  19  Conn.  96.  In  Alabama,  after 
return  of  rare  asi  JTOerete  upon  the  writ.  Clay,  54,  60.  See  Mass.  St.  1838,  123.  In  Illi- 
nois, if  a  writ  of  attachment  or  execution  is  issued  from  one  county  to  another,  and  levied 
on  land,  the  levy  is  recorded  in  the  county  where  the  land  liss.  So,  where  an  attachment 
is  levied  on  land,  in  any  case.  St.  1841,  181.  As  to  attachment  in  North  Carolina,  see 
Harlin  T.  Carson,  4  Dev.  &  B.  388. 

(b)  Except  Rhode  Island,  where  it  is  sold. 

(c)  See  Verm.  L.  1837,  4.  In  Massachusetts  and  New  Hampshire,  equities  of  redemption 
are  sold  In  Maine,  the  lands  of  a  manufacturing  corporation  may  be  sold,  and  be  redeemed, 
or  subiect  to  legal  process,  like  lands  mortgaged.  Me.  L.  1838,  484-5.  In  New  Hampshire, 
(Rev  St.  396.)  if  the  levy  of  an  execution  is  stayed  by  injunction,  thirty  days  are  allowed 
after  dissolution  thereof.     Where  the  property  is  not  conveniently  divisible,  an  undivided 
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10.  In.  Pennsylvania,  where  land  is  to  be  taken  upon  execution, 
there  is  a  previous  inquest  of  twelve  men  as  to  the  value,  unless  the 
debtor  waive  it  in  writing.  And  where,  before  the  extent  is  out,  other 
judgments  are  recovered  against  the  same  defendant,  and  the  whole 
amounts  due  cannot  be  paid,  from  the  profits,  the  land  shall  be  sold. 
Where  no  sale  can  be  made,  the  land  is  delivered  to  the  creditor  in 
satisfaction  by  appraisement.  Not  less  than  one  whole  tract  or  lot  shall 
be  sold.  An  estate  for  life  m'ay  be  sold,  without  inquisition.  So  any 
estate  of  uncertain  duration.  So  woodland,  or  land  wholly  unimproved 
or  vacant.  So  any  other  land,  where  it  is  evidently  insufficient  to 
satisfy  the  judgments  from  the  proflts.(l)(a)  Where  lands  are  levied 
on,  if  the  jury  find  that  seven  years'  rents  will  be  insufficient  to  satisfy 
the  execution,  there  shall  be  an  appraisal.  If  the  defendant  assent  to 
a  condemnation,  according  to  the  act  of  1836,  and  if  an  inquisition  and 
condemnation  are  not  deemed  necessary,  there  shall  be  a  valuation. 
Unless  two-thirds  of  the  amount  is  bid,  there  shall  be  no  sale  for  one 
year.  There  shall  be  an  appraisal  in  all  cases,  though  the  estate  be 
only  for  life  or  for  years.  But  execution  shall  not  be  stayed,  unless 
the-  interest  is  paid  on  the  debt,  and  on  prior  liens,  and  the  ground-rent 
and  municipal  charges,  subject  to  the  judgment;  and,  semi-annually, 
interest  on  judgments  and  ground-rents.  After  inquisition  as  to  the 
yearly  value  upon  execution,  the  plaintiff'  may  allow  the  debtor  or  any 
party  in  interest  to  retain  the  land,  giving  notice  accordingly.  If  this 
is  not  done,  the  land  is  sold.  Eent  shall  be  paid  every  six  months  ; 
if  behind  for  30  days,  a  sale  takes  place.  The  court  apportions  the 
rent  among  the  respective  parties  having  title.  If  a  life  estate  in  im- 
proved lands  is  levied  on,  a  sequestrator  is  appointed  to  receive  -the 
rents,  and  he  either  sells  or  leases. ' 

11.  In  Delaware,  the  lands  are  appraised ;  and,  if  the  inquest  finds 
that  the  rents  and  profits  for  seven  years  will  pay  the  debt,  the  lands 
are  extended,  and  possession  given  to  the  creditor,  as  upon  an. elegit ; 
if  not,  they  are  sold  without  right  of  redemption. (6)   In  Ohio,  lands  shall 


(1)  Purd.  Dig.  289-90-4-5-1  ;  Howell  v. 
■Woolfort,  2  Dall.  15-7  ;  Roe  v.  Humphreys, 
1  Teates,  421 ;  Qrant  v.  Eddy,  2,  150  ;  Dun- 
can V.  Robeson,  454 ;  Burd  v.  Dansdale,  2 


Binn.  91 ;  Smull  v.  Mickley,  1  Rawle.  96  ; 
Penns.  St.  1843,  235-401-9;  1841,  2-4; 
1842,  401-9;  Crawford  v.  Boyer,  2  Harr. 
380. 


interest  may  tie  set  off,  or  such  division  made  as  the  appraisers  think  best.  A  levy  may  also 
be  made  upon  the  rent  or  income  of  the  property,  for  a  certain  period,  and  the  tenant  must 
attorn  or  be  ejected.  lb.  394.  An  execution  title  will  be  valid,  if  recorded  on  or  before 
,  the  return-day;  otherwise,  only  against  the  debtor,  until  recorded.  lb.  See  Barker  v. 
Wendell,  12  N.  H.  119;  MoConike  v.  Sawyer,  lb.  391. 

(a)  Under  a  venditioni  exfponas,  the  sherifif  must  sell  the  debtor's  whole  interest  without 
reservation  or  restriction.  Fretz  v.  Heller,  2  Watts  &  S.  391.  The  parties  may,  by  consent, 
vraive  the  inquisition,  and  have  the  lands  sold  without  it.     Overton  v,  To2;er,  1  Watts,  331. 

Where  a  party  suffered  his  land  to  be  sold  upon  an  execution  issued  on  a  judgment  more 
than  five  years  old,  and  not  revived  by  set.  fa. ;  held,  neither  he  nor  those  claiming  under 
him  could  afterwards,  in  a.ooUateral  proceeding,  call  in  question  the  validity  of  the  sale. 
Hinds  V.  Scott,  1  Jones,  19. 

(6)  On  a  sale  of  real  estate  by  the  sheriff,  he  must  be  prepared  to  show  at  least  one  ad- 
vertisement, posted  -in  each  liundred,  10  days  before  the  sale,  and  it  seems,  that  this  is  not 
exclusive  of  both  the  day  of  posting  and  the  day  of  the  sale.  Underwood  v.  Jeans,  4  Har- 
ring.  201. 

The  sheriff  is  bound  to  prove  notice  of  sales  of  land  strictly.  Burton  v.  Wolfe,  4  Har- 
riog.  221. 

Objections  to  the  inquisition  on  land  were  heard  after  the  return  term,  where  the  defend- 
ant had  no  notice  or  knowledge  of  the  holding  of  the  same  until  after  the  term.    lb. 
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not  be  sold  under  the  amount  of  two-thirds  of  the  appraised  value,  (ex- 
cept m  sales  for  taxes,  or  against  oflacers  for  money  collected.)  If  two- 
thirds  of  the  appraised  value  will  satisfy  the  execution,  the  judgment 
IS  no- longer  a  lien  on  the  residue,  as  against  bona  fide  judgment  credi- 
tors.(a) 

12.  In  North  Carolina,  lands  are  liable  to  be  taken  on  legal  process, 
for  debts,  for  want  of  chattels. .  Like  the  latter,  they  may  be  sold  upon 
execution.  But,  a  creditor  may,  at  his  election,  have  one-half  of  the 
debtor's  real  estate  delivered  to  him,  upon  a  reasonable  extent  or  priie. 
(See  sec.  4.) 

13.  In  Few  Jersey,  Maryland,  South  Carolina,  and  Georgia,  it  seems, 
lands  are  sold  on  execution,  without  right  of  redemption.  In  the  last 
named  State,  where  the  debtor  is  the  head  of  a  family,  upon  all  con- 
tracts subsequent  to  the  passage  of  the  act,  (1843,)  except  those  for  the 
price  of  the  land  itself;  fifty  acres  are  exempted  from  attachment  and 
execution.  A  debtor  is  authorized  to  point  out  the  property  which  he 
wishes  to  have  taken.(l) 

14.  In  New  York,  land  is  sold  on  execution  at  law,  or  in  Chancery, 
for  want  of  goods,  on  six  weeks'  notice,  and  in  separate  parcels,  if  re- 
quired. A  certificate  is  delivered  to  the  purchaser,(6)  and  another 
filed  in  the  clerk's  office  of  the  county  within  ten  days.  The  debtor 
or  his  representative  may  redeem  within  one  year,  for  10  per  cent,  in- 
terest. A  joint  tenant,  &c.,  upon  paying  his  rateable  -share.  If  the 
debtor  does  not  redeem,  a  creditor,  by  judgment  or  decree  in  equity, 
may  do  it,  within  a  year  and  three  months,  upon  paying  7  per  cent,  in- 
terest. Any  other  judgment  creditor  may  redeem  from  him,  upon  pay- 
ment of  what  he  has  paid,  with  interest,  and  the  amount  of  his  claim, 
if  it  is  a  prior  lien  upon  the  land.  So  with  other  successive  creditors. 
But  such  redemptions  must  be  within  fifteen  months  from  the  sale.  At 
the  end  of  that  time,  the  ofiicer  gives  a  deed  to  the  purchaser,  and  he 
acquires  an  absolute  title.  The  deed  relates  to  the  time  of  sale,  and  has 
precedence  of  intervening  incumbrances.(2) 

(1)  1  N.  C.  Rev.  St.  265.  See  Borden  v.  (2)  1  N.  Y.  Rev.  St.  183,  363;  361,  8,  9. 
Smith,  3  Dev.  &B.  34;  Higgins  v.  Ketohum,  370,  4.  See  Emmet  v.  Bradstreet,  20  Wend! 
4,414;  Ga.  St,  1843,  121,  2;  1842,  85;  4  50;  Wood,  4  Hill,  542;  Paddock,  lb.  544; 
Kent,  431.  (See  Den  v.  Downam,  1  Green,  Newell,  lb.  589,  608:  Baker,  lb.  613  ;  Pen- 
135;)  Ga.  St.  1743,  121,  122;  Carson  V. Smart,  nell  v.  Hinman,  1  Barb.  644;  Wright  v. 
12  Ired.  369.  ,  Douglass,  10  Barb.  97. 


It  seems,  that  the  sheriff  is  not  bound  to  inquire  on  lands  which  have  been  sold  and  con- 
veyed by  tlie  defendant,  and  possession  delivered,  though  such  lands  are  bound  by  the  judg- 
ment, at  least  until  after  condemiiation  of  the  other  lands  also  bound.     lb. 

Notice  of  holding  inquisitions  on  land,  or  of  sale,  should  be  served  personally  on  the  de- 
fendant, if  residing  in  the  county  ;  otherwise  on  the  tenant,  or  at  the  mansion-house  or  other 
notorious  place  on  the  premises.     Wolf  v.  Heathers,  4  Harring.  325. 

A  sale  of  land  on  execution  was  set  aside  for  want  of  notice  of  inquisition.  Collins  v. 
Steel,  4  Harring.  536. 

(a)  Thoun-h  a  sale  be  made  witliout  appraisement,  the  purchaser  still  takes  a  good  title. 
Lessee.  &c.°v.  Parish,  3  Ohio,  187. 

(6)  It  is  held,  that  one  receiving  such  oertiflcate  dies  seized,  though  he  lias  never  taken  a 
deed.     English  v.  Helmerth,  3  Comst.  294. 

But,  on  the  other  hand,  it  has  been  decided,  tliat  such  purchaser  acquires  no  more  than  a 
lien  upon  the  land  for  the  amount  of  his  bid  and  interest,  during  the  16  months  allowed  for 
redemption,  whether  the  premises  are  subject  to  a  mortgage  or  not.  Vaughn  v.  Ely,  4 
Barb.  159. 

A  sheriff's  deed  of  lands  sold  under  judgment  and  execution,  executed  after  the  time  of 
redemption  from  such  sale  has  expired,  relates  to  the  time  of  sale ;  and  where,  before  such  deed 
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15.  In  Virginia,(a)  Kentucky,  Delaware  and  Alabama,(6)  the  Eng- 
lish form  of  elegit  is  retained,  whereby  the  creditor  extends  his  execu- 
tion upon  a  moiety  of  the  debtor's  lands.  But  in  Alabama,  he  may  also 
sell  upon  execution.  In  Alabama,  after  sale  on  execution,  there  is  a 
right  of  redemption  for  two  years,  on  payment  of  10  per  cent,  interest. 
Other  creditors  may  redeem.  If  a  creditor  tenders  the  amount,  and 
offers  or  agrees  to  credit  the  debtor  with  10  per  cent,  on  the  purchase- 
money,  the  purchaser  is  bound  to  convey  to  him,  unless  the  purchaser 
within  six  months  pay  the  creditor  the  amount  of  this  advance.  If  the 
purchaser,  or  one  claiming  under  him,  is  a  creditor,  he  may, 'at  his  elec- 
tion credit  the  debtor.  Other  creditors  may  redeem  from  the  first  on 
the  same  terms.  In  Virginia,  only  the  Commonwealth  can  sell  land  en 
execution. (1) 

16.'  In  Tennessee,  Illinois,  New  Jersey  and  Kentucky,  land  is  first 
appraised.  In  Tennessee,  if  it  cannot  be  sold  for  three-quarters  of  its 
appraised  value,  the  creditor  may  take  it  at  that  rate — otherwise,  he 
loses  his  lien.  In  New  Jersey,  the  debtor  has  six'  weeks  to  redeem. 
In  Kentucky,  the  debtor  may  redeem  within  twelve  months,  unless  the 
land  brings  two-thirds  of  the  appraisement.  Lands  sold  under  a  Chan- 
cery decree  need  not  be  appraised.(2) 

17.  In  Tennessee,  a  sale  is  void,  unless  the  sheriff  give  to  the  debt- 
or, if  ill  possession,  twenty  days'  written  notice  of  the  time  and  place  of 
sale,  or  other  equivalent  information.  By  act  of  1820,  the  debtor  or 
other  creditors  may  redeem  within  two  years,  paying  ten  per  cent,  in- 
terest.(3) 

18.  In  Indiana,  a  debtor's  whole  estate  is  subject  to  execution  ;  but 
he  has  the  right  to  direct  what  portion  shall  be  taken,  and,  if  he  give 
no  direction,  the  land,  &c.,  on  which  he  is  chiefly  situated,  shall  not  be 
seized,  if  there  is  any  other  to  be  found. (c)  The  personal  property  is 
first  to  be  sold,  unless  the  debtor  elect  otherwise.  Before  selling  the 
fee-simple  of  land,  the  sheriff  shall  offer  for  sale  the  rents  thereof  for 
seven  years,  and  ifs^ich  term  will  bring  enough  to  satisfy  the  execu- 
tion, it  shall  be  conveyed, 
offer,  is  void.(4:)(c^) 


A  sale  of  the  fee,  without  such  previous 


(1)  4  Kent,  431,  n.,  434;  Clay,  20T,  502, 
503  ;  Goodlet  v.  Smithson,  5  For.  245  ;  For- 
V.  Proctor,  9  B.   Men.  24. 

(2)  Ten.  St.  1823,  14  ;  Illin.  Rev.  L.  370; 
4  Kent,  429  n.,  433.  Blakey  v.  Abert,  1  Dana, 
185. 


(3)  Trott  V.  M'Gavock,  1  Yerg.  5,  215;  4 
Kent,  434.  See  Roth  well  v.  Gettys,  1  Hamph. 
135,  Killibrew  u  Elliott,   11,  442. 

(4)  Ind.  Rev.  L.  234,  5  ;  Gautly  v.  Ewing, 
3  How.  707. 


ia  given,  another  person,  by  an  attachment,  judgment,  and  sale,  acquires  all.  the  interest  of 
the  purchaser,  and  procures  the  sherifiFto  execute  and  deliver  a  deed,  in  which  siich  original 
purchaser  is  named  as  grantee,  the  title  passes  thereby,  although  such  grantee  does  not  con- 
sent to  the  execution  and  delivery  thereof.     Vfright  v.  Douglass,  2  Comst.  373. 

(a)  The  officer  does  not  give  actual,  but  only  legal  possession,  on  which  the  creditor  must 
bring  ejectment.     Roland  v.  Barkley,  1  Brock.  356. 

(6)  Forty  acres,  not  exceeding  in  value,  $400,  which  value  is  to  be  appraised,  are  exempted 
from  execution,  for  the  beneUt  of  permanent  families.  .  Tne  provision,  however,  does  not  ap-  ■ 
ply  to  lands  in  any  town  or  city.     Clay's  Dig.  210. 

(c)  By  ancient  statutes  in  Pennsylvania,  land  of  this  description  could  not  be  sold  within 
a  year  from  judgment.  (Purd.  288,  91.)  But  these  acts  are  obsolete  and  not  practised 
under.     2  Yeates,  456. 

{d)  By  a  late  statute,  land  sold  on  execution  may  be  redeemed  within  twelve  months,  or 
by  subsequent  incumbrancers  thirty  days  beyond  this  period,  at  twelve  per  cent,  interest. 
No  sale  shall  be  made  for  less  than  one-half  the  cash  value  according  to  an  appraisement, 
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19.  In  Illinois,  the  purchaser  of  land  on  execution  at  first  receives 
from  the  officer  only  a  certificate.  The  debtor,  his  representatives  or 
grantees,  naaj  redeem  in  twelve  months,  and  any  other  judgment  cred- 
itor in  fifteen  months— paying  10  per  cent.,  interest.  If  there  is  no 
redemption,  the  officer  gives  a  deed.  Neither  personal  estate,  nor  the 
land  on  which  the  debtor  resides,  can  be  taken,  where  there  is  other 
property.  In  the  same  State,  the  judgment  is  a  lien  on  lands  for  seven 
\  ears,  if  execution  be  issued  in  one  year.  If  execution  have  been  staid 
by  order  of  the  court,  this  time  is  not'  reckoned  as  part  of  the  seven 
years.  The  lien  is  not  destroyed  by  the  defendant's  or  plaintiff's  death. 
The  act  applies  to  certificates  of  purchase  from  the  United  States,  if  held 
by  record.  A  decree  in  Chancery  gives  a  lien,  as  well  as  a  judgment  at 
law.  By  a  late  act,  the  creditor,  alter  the  expiration  of  a  year,  must 
sue  out  execution,  deliver  it  to  the  officer,  and  redeem  from  the  first  sale 
by  paying  the  necessary  sum  to  the  officer.  The  officer  then  makes  a 
certificate  of  redemption,  files  it  in  the  recorder's  office,  and  advertises 
.  and  exposes  the  land  for  sale.  The  sum  paid  by  the  creditor  is  con- 
sidered as  a  bid,  and  if  there  is  no  higher  one,  he  receives  a  deed  o.f  the 
land,  irredeemable.  If  there  is  a  higher  bid,  and  the  land  struck  off' to 
such  bidder,  tlie  excess  is  applied  to  the  execution,  under  which  the  re- 
demption was  made,  and  the  purchaser  receives  a  certificate  for  a  deed 
in  60  days.  In  case  of  redemption  from  this  sale,  the  officer  proceeds 
in  the  same  way  so  long  as  any  judgment  creditor  will  redeem.  After 
the  lapse  of  60  days  without  redemption,  a  deed  is  given.  Certificates 
are  made  assignable. 

By  another  act,  no  property  shall  be  sold  on  execution,  till  after  an 

aud  the  execution  may  be  renewed  every  three  months,  in  case  of  failure  to  sell  upon  the 
first  one.  This  provision  does  not  apply  to  certain  honorary  or  confidential  debts.  St.  1841, 
130,  1.  Sales  of  land  made  on  execution,  in  violation  of  the  appraisement  law,  are  void, 
though  the  purchaser  had  no  actual  notice  of  sach  violation.   Holman  v.  Colling,  1  Smidi,  58. 

In  Indiana,  an  appraisement  law,  in  existence  at  the  inception  of  a  contract  made  in  that 
State,  enters  into  and  becomes  a  part  of  tlie  contract;  but,  in  the  case  of  a  contract  made 
in  another  State,  the  appraisement  law  does  not  attach  and  become  a  part  of  it,  until  judg- 
ment is  recovered  thereon  in  Indiana;  and  the  law  in  force  at  the  tinne  of  the  recovery  of 
judgment  controls  the  sale  on  execution.     lb. 

It,  after  a  sheriff  has  levied  an  execution  on  a  tract  of  land,  the  execution  debtor  lay  off 
the  land  into  towg  lots,  the  sheriff  will  not  be  bound,  on  the  mere  request  of  such  debtor,  to 
sell  the  lots  separately.     Kiser  v.  Ruddick,  8  Blackf.  382. 

In  Ohio,  the  lands  shall  not  be  sold  for  less  than  two-thirds  of  the  appraisement,  except 
in  sales  for  taxfs,  or  against  officers  for  money  collected.  They  are  to  be  appraised  by  three 
freeholders,  and  if  the  execution  does  not  exceed  two-thirds  of  the  value,  the  hen  of  the 
judgment  ceases,  as  against  other  judgment  creditors.  4  Kent,  433.  See  Baird  v.  Kirtland, 
'8  Ohio   22. 

In  Michigan,  real  estate  is  appraised,  before  it  can  be  sold  on  execution.  If,  at  two-thirds 
the  appraisement,  it  exceeds  the  amount  of  the  execution,  the  appraisers  set  off  enough  to 
equal  the  latter,  which,  if  accepted,  satisfies  the  execution  ;  otherwise,  it  is  sold  by  the  sheriff, 
if  it  will  bring  two-thirds  of  the  appraisal.  If  not,  the  lien  remains  til!  a  sale.  Certain  spe- 
cial claims  are  exempted  from  these  privileges.  Mich.  St.  1841,  45,  1,  150,  3;  1842,  135,  8; 
1843,  155,  60.  The  property  may  be  again  ofifered  for  sale,  but  not  more  than  twice  in  a  year. 
The  lien  continues  a  year  from  tlie  levj-.  Redemption  is  allowed  within  one  year,  in  case  of 
mortgage,  six  months,  at  ten  per  cent,  interest.  The  deed  of  the  sheriff  is  lell  with  the  re- 
gister. 

Separate  lots  are  separately,  appraised  and  sold.  If  a  division  would  be  injurious,  an  un- 
divided sliare  is  sold.  So,  tlie  interest  of  a  tenant  in  common,' &o.  The  above  provisions, 
as  to  appraisal,  &e,  do  not  apply  to  mortgages  which  expressly  stipulate  that  they  shjill 
not. 

In  Arkansas,  lands  taken  on  execution  are  appraised  if  the  debtor  so  requires,  and  shall 
not  be  sold  for  leas  than  two-thirds  of  the  appraisal  They  remain  in  the  debtor's  hands, 
and  after  one  year  are  sold  absolutely.     Ark.  St.  ,1840,  58. 
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appraisal  at  its  cash  value,  or  for  less  than  two-thirds  of" such  appraisal. 
But  the  process  may  be  repeated  at  the  pleasure. of  the  creditor.  The 
plaintiff  may  elect  on  what  property  to  levy,  except  the  land  on  which 
the  debtor  resides,  and  personal  property,  which  shall  be  last  seized.  The 
act  applies  to  all  sales  of  mortgaged  property,  whether  foreclosed  at  law 
or  in  Chancery,  and  only  to  judgments  prior,  and  to  be  rendered  on  any 
contract  or  cause  of  action  prior  to  May  1,  1841.(a) 

20.  In  Missouri,  the  debtor  may  elect  on  what  property  tbe  execution 
shall  be  levied.  Where  land  on  a  lease  for  more  than  three  years  is 
taken,  the  officer  gives  a  deed  for  seven  years.  Execution  may  be  levied 
on  _"all  real  estate  owned  at  the  rendition  of  judgment,"  &c.,  or  at  any 
times  afterwards  ;  but  not  on  property  to  which  the  lien  of  the  judgment 
does  not  extend  or  has  been  determined^  (unless  owned  at  the  time  of  the 
of&cer's  receiving  the  execution.)  Judgments  are  a  lien  upon  lands  for 
three  years.     An  execution  is  no  lien,  till  delivered  to  an  officer:(l) 

21.  In  Mississippi,  if  the  lands  do  not  bring,  or  the  creditor  will  not 
take  them  at,  two-thirds  of  the  appraisement,  a  peremptory  sale  may 
be  prevented  by  giving  security.  Sales  under  Chancery  decrees  are 
on  six  months'  credit.  If;  in  an  execution  sale,  the  jjroperty  does 
not  bring  two-thirds  of  the  value,  after  twelve  months  a  new  process 
issues,  and  it  is  sold  absolutely.  Where  a  debtor  is  the  head  of  a 
family,  the  law  exempts  from  execution  on  contract  160  acres,  not  the 
site  of  a  city,  town  or  village.  If  he  owns  over  one  quarter  section,  the 
exemption  shall  include  the  house  and  improvements.  If  there  are 
several  tracts,  he  may  make  a  selection.  If  in  a  city,  &c.,  to  the  value 
of  $1,500,  exclusive  of  buildings.  If  he  owns  more,  there  shall  be  a  divi- 
sion, if  practicable ;  otherwise,  he  may  pay  the  excess  ;  or  there  may  be 
a  sale  in  common.  In  case  of  more  than  one  lot,  he  may  select.  Where 
a  levy  is  delayed  by  injunction,  the  lien  continues.(2) 

22.  In  case  of  sale  on  execution,  the  sheriff  gives  a  formal  deed. 
Otherwise,  where  the  land  is  extended  upon,  in  which  case  the  creditor 
acquires  a  record  title,  and  no  deed  is  necessary.(3) 

23.  Whether  rights  of  entry  may  be  sold  on  execution,  seems  a  point 
somewhat  unsettled.  The  prevailing  doctrine  is,  that  they  may.  So 
held,  expressly,  in  Tennessee.  In  Massachusetts,  the  real  estate,  subject 
to  execution,  includes  lands  fraudulently  sold,  and  rights  of  entr3^(4)(ft) 


(1)  inin.Rev.L.  370-1-2-4, 125;  St.  1841, 
1G8;  1842-3,  186;  Misso.  St.  256,  339;  St. 
1838,  44.  See  Laades  V-  Brant,  10  How.  348 ; 
Hammoiid  v.  Scott,  12  Mis.  8. 

(2)4  Kent,  433;  Missi.  L.  511,  840; 
Mo'Gehet).  Handley,  5  How.  625:  St.  1841, 
113-15-16-n. 


(3)  See  Den  ii.  Abingdon,  Dougl.  473. 

(4)  Jaolcson  v.  Variclf,  1  Cow.  238 ;  Inglis 
?;.  Trustees,   &c.,    3  Pet.   131.     (But   see  lb.. 
177  ;)  Bumpass  v.  Gregory,  8  Yorg.46 ;  Mass. 
Rev,  St, 


(a)  This  and  similar  stop-laws  (so  called)  of  other  States  have  been  adjudged  invalid,  as 
conflicting  with  the  constitution,  by  the  Supreme  Court  of  the  United  States.  Bronson  v. 
Kenzie,  1  How.  311.  The  Statute  of  Illinois  had  been  previously  held  valid  by  the  court  of 
that  State.     Williams  v.  Waldo,  3  Scam.  265. 

(ft)  In  Virginia,  slaves,  though  personal. estate,  shall  not  be  sold  till  the  rest  of  it  is  ex- 
hausted, and  only  lor  payment  of  debts  and  expenses.  Anth.  Shep.  494.  In  Maryland,  it  is 
held,  that  whatever  may  be  sold,  may  also  be  taken  on  execution.  Coombs  v.  Jordan,  3 
Bland,  299.  In  New  Hampshire,  an  attachment  of  real  estate  gives  a  lien  upon  the  debtor's 
right  of  redeeming  from  execution  or  tax  sales,  and, his  right  of  receiving  conveyances  under 
contracts.  N.  H.  Rev.  St.  368.  The  creditor  has  a  right  to  discharge  any  incumbrance,  and 
either  he  or  the  officer  may  demand  a  statement  of  its  amount.     Unless  furnished  in  fifteen 
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24.  Where  a  pereon  has  died,  his  personal  property  shall  be  first  ap- 
plied in  payment  of  debts,  even  though  expressly  bequeathed,  and 
though  the  real  estate  is  expressly  charged  with  such  payment,  unless 
the  personal  estate  is  in  terms  exonerated.  In  Massachusetts,  (and  pro- 
bably this  is  the  general  rule,)  the  property  shall  be  arranged  in  refer- 
ence to  debts,  as  follows :  1.  Personal  estate,  excepting  specific  bequests, 
or  such  of  it  as  is  expressly  exempted  ;  2.  Real  estate  appropriated  by 
will  to  the  payment  of  debts  ;  3.  Descended  estate  ;  4.  Lands  specific- 
ally devised,  although  they  may  be  generally  charged  with  debts,  if 
not  specially  appropriated. (a)     Lands  specifically  devised  are  not  liable 

days,  or,  if  untrue,  the  incumbrance  ia  discharged.  After  payment,  if  the  attachment  is  in 
any  way  defeated,  the  creditor  may  claim  a  conveyance  from  the  incumbrancer  of  his  title, 
and,  if  not  made,  may  recover  back  the  sum  paid.  If  such  conveyance  is  made,  the  debtor 
is  notified,  and  may  still  redeem.  Any  change  in  the  title  of  a  debtor  to  lands  attached,  lias 
no  effect  upon  the  attachment,  but  his  whole  interest  is  bound  thereby.  lb.  369.  The  right 
to  receive  a  conveyance  of  land  may  be  sold  on  execution,  and  the  vendee  may  maintain  a 
bill  inequity  to  enforce  performance.  So,  the  riftht  of  redeeming  any  real  estate.  lb.  396. 
In  Maine,  it  seems,  all  interests  in  real  estate  are  subject  to  execution.  Rev.  St.  (passim.) 
Thus,  a  mere  possessory  title.  lb.  388.  SoinTermont.  The  riffht  of  redemption  continues 
for  six  months,  during  which  the  creditor  cannot  enter;  but  the  debtor  must  account  lor  the 
rents,  &o.  Where  the  estate  cannot  well  be  divided,  an  undivided  portion  is  set  oH'.  An 
equity  of  redemption,  or  an  undivided  portion  thereof;  may  be  set  off.  An  execution  may  be 
levied  on  rents,  the  tenant  makinp^  attornment,  and  the  creditor  shall  hold  till  paid,  subject 
to  redemption  as  in  case  of  lands.  If  lands,  &c ,  levied  on  do  not  belong  to  the  debtor,  a  scire 
facias  may  issue  upon  the  execution.  In  case  of  doubt  as  to  the  formal  validity  of  a  levy, 
either  party  may,  by  petition,  obtain  a  decision  of  the  court  tliereupon.  If  vacated,  the  levy 
continaes  alien  sixty  days  from  the  rising  of  the  court.  The  officer,,  when  so  directed, 
leaves  a  copy  of  the  execution  with  tlcc  register  of  deeds.  The  lien  continues  five  months. 
Term.  Rev.  St.  240-5. 

(o)  A  residuary  devise  is  not  specific.  Bradford  v.  Haynes,  2  Appl.  105.  If  a  devise  is 
made  to  the  heir,  the  debts  are  charged  pari  passu  upon  the  land  devised  to  him,  and  that 
devised  to  others.  Reiderman  v.  Seymour,  3  Beav.  368.  The  heirs  of  one  deceased  hold 
his  lands  subject  to  debts,  having  a  mere  right  of  possession  till  these  are  paid,  and  no 
power  to  transfer  them  to  the  prejudice  of  creditors.  "Wutkins  v.  Holman,  16  Pet.  25.  The 
legislature  may  make  lands  primarily  liable  for  debts,  to  the  exclusion  of  personal  property. 
■  lb. 

If  devised  real  estate  is  sold  for  payment  of  debts,  and  assets  are  subsequently  discovered 
and  received  by  the  executors ;  the  devisees  may  claim  reimbursement.  Couch  v.  Dela- 
plaine,  2  Comst.  39T. 

A  devisee  of  land  charged  with  debts  is  not  liable  to  an  action  at  law  by  the  creditors,  un- 
less he  has  expressly  promised  to  pay.  Elwood  v  Deifendorf,  5  Barb.  398.  And  even  if 
he  has  entered  and  promised  to  pay  the  debts,  he  is  not  personally  liable,  at  law,  unless  the 
land  is  exclusiyely  charged.  lb.  A  devisee,  by  accepting  the  devise,  becomes  personally  li- 
able, but  the  land  is  not  thereby  exempted.  lb.  The  lien  exists  even  against  grantees  of  the 
land.  But  the  devisee  is  liable  to  pay  the  debts  in  exoneration  of  the  lands,  and  the  remedy 
against  him  must  be  exhausted  before  proceeding  against  the  land.     lb. 

The  rule  established  in  England,  that  residuary  devises  are  to  be  regarded  as  specific,  on 
the  ground  that  a  testator  can  only  dispose  of  the  lands  owned  by  him  at  the  time  of  ma- 
king his  will,  if  it  ever  was  in  force  here,  was  abrogated  by  the  Rev.  Sts.  c.  62,  sec.  3,  by 
which  testators  are  enabled  to  dispose  by  will  of  subsequently  acquired  real  estate.  Blaney 
r.  Blaney,  1  Gush.  lOt. 

Where  a  testator  gave  several  money  legacies  and  specific  bequests,  and  one  or  two  spe- 
cifio  devises  and  gave  all  the  residue  of  his  estate,  real  and  personal,  alter  the  payment  of 
his  debts  and  the  expenses  of  fulfilling  his  will,  to  four  cousins,  naming  them ;  held,  the 
lands  devised  in  the  residuary  clause  were  not  chargeable,  in  aid  of  the  personal  estate,  with 
the  payment  of  the  legacies,  but,  the  personal  estate  being  insufficient  to  pay  the  legacies, 
they  must  abate.     [Seven  judges  concurring,  four  judges  dissenting.]     Olden  v.  Wlute,  1 

Halst.  Ch.  629.  „  ^,  ,       ,       .,        p  ,  • 

Where  a  testator,  by  the  residuary  clause  of  his  will,  gives  all  the  rest  and  residue  of  his 
estate  and  efi'eots  real  and  personal,  not  therein  otherwise  efifectually  disposed  of;  after  pay- 
meut  of  his  debts,  legacies,  funeral  expenses,  and  other  charges  therein  authorized,  to  his 
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to  be  sold  for  payment  of  specific  legacies ;  and  even  a  judgment  debt 
shall  be  paid  from  the  latter,  not  the  former.(l) 

25.  Personal  property,  specifically  bequeathed  to  the  widow  of  the 
testator,  shall  be  applied  to  payment  of  debts  before  land  devised. (2) 

26.  Where  there  is  a  specific  lien  upon  lands, — ^as  where  they  are 
mortgaged  for  debts,  or  the  lands  are  devised  on  condition  of  paying 
debts,  or  with  a  direction  to  that  effect ; — the  general  rule  shall  not  ap- 
ply, but  the  lands  shall  be  first  appropriated.  So,  if  there  is  ^n  evident 
intention  that  legacies  be  paid  entire,  and  the  debts  from  some  other 
source,  a  court  of  chancery  will  carry  it  into  effect.(3) 

27.  Personal  property,  not  effectually  bequeathed,  is  the  primary 
fund  for  payment  of  debts,  even  though  the  will  directs  payment  from 
the  rents  and  profits  of  the  real  estate ;  unless  the  will  clearly  shows, 
that  the  testator  meant  to  leave  some  of  his  personal  property  undis- 
posed of  and  exempted  from  debts,  for  the  benefit  of  his  next  of  kin 
or  residuary  legatee.  And  if  the  residuary  legacy' become  lapsed,  this 
will  restore  the  personal  estate  to  its  primary  liability. (4) 

28.  Eeal  estate  is  in  general  liable  for  debts,  in  the  hands  of  devisees 
or  bond  fide  purchasers  from  the  heirs.     In  Massachusetts,  New  Hamp- 


(1)  Burton  v.  Knowlton,  3  Ves.  107 ;  Selier- 
merhorn  v.  Barhydt,  9  Paige,  29 ;  Chase  v. 
Lockerman,  11  G-ill  &  J.  185;  Brummoll  v. 
Prothera,  3  Ves.  Ill;  Rogers  v.  Rogers,  3 
Wend.  503  ;  4  Kent,  420,  n. ;  Hays  v.  Jack- 
son, 6  Mass.  149;  Mass.  Rev.'  St.  420;  Hub- 
bell  V.  Hubbell,  9  Pbk.  561;  Humes  v. 
"Wood,  8,  478;  Hayes  v.  Seaver,  7  Greenl. 
237  ;  Rogers  v.  Rogers,  1  Paige,  188  ;  Swan, 
999-1000;  Watkins  v.  Holman,  16  Pet.  25; 
Hammond  v.  Hammond,  1  Bland,  359 ;  Cham- 
berlain V.  Brown,  lb.  221;  Boucher  v.  Brad- 
ford, lb.  222  ;  Kilty  v.  Brown,  lb.  223  ;  Hind- 
man  V.  Clayton,  lb.  337  ;  Tyson  v.  HollingS- 
•worth,  lb.  329  ;  Welch «.  Stewart,  37  ;  State 
V.  Brookes,  42 ';  Poster  «.  Craige,  2  Dev.  &  B. 
209;  Litsey!;.  Smith,  lOB.Mon.  74;  Kelseyu. 


Western,  2  Comst.  500;  Stuart  «.  Kiasam,  11 
Barb.  271;  Paterson  ii.  Scott,  9  Eng.  L.  &Eq. 
261;  Whieldon  j;.  Spode,  10,  130;  Picard  v. 
Mitchell,  7,  252;  Graham  v.  Little,  5  Ired. 
Eq.  407;  Cornish  v.  Willson,  6  Gill,  299; 
Jones  V.  Hughes.  3  Eng.  L  &  Eq.  554 ;  Marsh 
V.  Marsh,  10  B.  Mon.  360;  Bailey  i).  Boutt,  8 
Eng.  L.  &  Eq  51;  9,  195;  Kirkpatrick  v. 
Rogers,  7  Ired.  Eq.  44;  Buchanan  v.  Pue,  6 
Gill,  112. 

(2)  Rogers  a.  Rogers,  3  Wend.  503. 

(3)  Rogers  v.  Rogers,  1  Paige,  188.  See 
Parsons  v.  Bowne,  7  Paige,  354. 

(4)  Hawley  i).  James,  5  Paige,  318 ;  Ste- 
vens V.  Gregg,  10  Gill  &  J.  143  ;  Lee,  &c.,  18 
Pick.  285. 


daughter  ;  this  creates  a  charge  upon  the  residwum,  in  case  there  is  a  deficiency  of  personal 
property.     Buckley  v.  Buckley,  11  Barb.  43. 

Where  a  testator  directs  that  all  his  just  debts  and  funeral  expenses  shall  be  paid  by  his 
executors,  the  charge  is  confined  to  property  given  to  the  executors.  And  if  tliere  is  a  de- 
vise of  land  to  them,  such  land  is  chargeable  with  debts,  unless  otherwise  specifically  and 
entirely  appropriated  by  the  will.     lb. 

Where  tlie  law  separates  real  and  personal  estate,  which  a  testator  had  given  to  the  same 
persons,  siibjecl  to  charges,  (as  in  ease  of  estate  given  to  aliens,)  and  then  gives  one  portion 
of  the  property  to  one  set  of  persons,  and  the  other  portion  to  another  set,  it  must  in  like 
manner  apportion  the  charges,  so  that  the  fund  and  the  incumbrance  shall  go  together.  At- 
kins V.  Kron,  5  Ired.  Eq.  207. 

Where  a  testator  devised  his  real  estate,  subject  to  the  payment  of  his  debts,  in  case  the  ' 
personal  estate  sliould  be  insufficient;  after  the  date  of  his  will  purchased  other  real  estate, 
paying  a  part  of  the  purchase-money  in  cash,  and  afterwards  gave  his  bonds,  for  moneys 
borrowed  to  discharge  a  mortgage  for  the  balance,  some  of  which  bonds  existed  as  debts  at 
his  death ;  and  the  land  .so  subsequently  purchased  descended  to  his  heirs ;  held,  the  de- 
scended land  was  chargeable  with  the  debts  before  the  land  devised.  Stires  v.  Stires,  1 
Halst.  Ch.  224.  ,  _ 

Lands  charged  with  debts,  and  alienated  by  the  devisee,  must  be  subjected  to  the  debts  in 
the  inverse  order  of  alienation.     Elwood  v,  Deifendorf,  5  Barb.  398. 
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sliire,(a)  Vermont,  Maine,  Pennsylvania,(Z')  Mississippi,  South  Carolina, 
Georgia,  Ohio,  it  may  be  taken  upon  an  execution  against  the  executor  ■ 
&c.(l)     In  Ohio,  the  judgment  specifies  that  it  is  to  be  satisfied  out  of 
assets  in  their  hands.     In  Maryland, (c)  lands  are  subject  to  a  process  in 

(1)  Martin  v.  Latta,  4  MoOord,  I2S  ;  Gore  I  See  Keekeley  v.  Moore,  2  Strobh.  Eq.  21  ; 
V.  Brazer,  3  Mass.  523  ;  Hutchinson  v.  Stiles,    Worthy  v.  Haraea,   8   Geo.  234.     As  to  the 
3  ¥.  H.  404;  Graff  v.  Smith,  1  Ball.  481;    law  of  Kentucljy,  see  Nelson  v.  George,  1  B. 
Nokes   V.    Smith,    1    Yeates,    238;   Fritz  d.    Monr.  282  ;  Buford  «.  MeKee,  3,  228. 
Evans,  13  S.  &  R.  14;  Walk.  254;   3  Grif.        (2)  Anth.  Shep.  265,  497. 
444 ;  4,  669  ;  Drayton  v.  Marshall,  Rice,  374.  1 

(a)  The  clauses  of  the  New  Hampshire  Statute  of  July  2,  1822,  providing  that  the  estate 
of  every  person  being  testate  or  intestate  shall  stand  chargeable  with  tlie  payment  of  hia 
debts,  asserts  a  general  principle,  which  is  to  be  made  effectual  by  the  Ibrce  of  other  provi- 
sions of  the  law  providing  the  mode  of  enforcing  the  remedy.  Ticknor  v.  Harris,  14  N. 
H.  272. 

When  tlie  ancestor  bound  himself  and  his  heirs  in  an  obligation  under  seal,  the  obligee 
might  sue  the  heir  or  executor,  and  have  execution  of  the  land  descended  to  the  heir.  But 
if  the  heir  aliened  before  action  brought,  or  the  ancestor  devised  the  land,  the  creditor  was 
without  remedy  against  the  heir  and  devisee.    lb. 

To  remedy  this,  the  Statute  of  4  Wm.  &  Mary,  c.  14,  gave  a  remedy  in  an  action  of  debt  to 
creditors  by  bond  or  other  specialty,  against  the  heir  and  devisee  jointly.     lb. 

This  remedy  is  extended  to  all  creditors  here,  by  the  third  section  of  the  colonial  act  of 
Geo,  II,  for  the  more  easy  recovery  of  debts  of  his  Majesty's  plantations  in  America,  which 
makes  houses,  lands,  negroes,  and  otlier  hereditaments  chargeable  with  all  just  debts,  in  like 
manner  as  real  estates  are  by  the  laws  of  England  liable  to  the  satisfaction  of  debts  due  by 
specialty.     lb. 

This  statute,  made  for  the  colonies,  having  been  used  and  practised  on,  was  adopted  by 
our  constitution,  and  may  be  considered  part  of  our  common  law.     lb. 

By  the  operation  of  this  .statute,  and  by  a  proviso  in  the  seventh  section  of  the  act  of 
July  2,  1822,  for  the  settlement  of  insolvent  estates,  any  creditor  of  an  estate  administered 
in  the  insolvent  course,  whose  demand  depended  on  a  contingency,  so  that  it  could  not  be 
allowed  by  the  commissioners,  has  a  remedy  against  the  heir  and  devisee.     lb. 

The  statute,  by  saving  the  remedy  against  heirs  and  devisees,  makes  the  real  estate 
chargeable  in  their  hands,  but  it  goes  no  farther.     lb. 

Where  the  heir-at-law  takes  nothing  by  descent,  he  should  not  be  joined  in  the  action 
against  the  devisee.  The  statute,  which  authorizes  the  bringing  of  an  action  against  heirs 
and  devisees  jointly,  intends,  by  heirs,  tbose  who  have  actually  inherited.     lb. 

Whether  a  creditor,  whose  claim  depends  upon  a  contingency,  may  have  a  remedy  in  Chan- 
cery, so  as  to  reach  tlie  personal  estate  in  any  case,  gumref     lb. 

(6;  Where  lands  devised  are  liable  to  contribute  to  the  payment  of  debts  ratably  with  spe- 
cific legacies,  and  the  executor  uses  the  fund  of  the  legatees  to  meet  the  whole  deficiency  of 
assets  for  the  payment  of  debts,  it  is  such  mismanagement  as  that  the  Orphans'  Court  may 
require  him  to  give  security.     Cryder's  Appeal,  11  Penn.  State  R.  72. 

In  Pennsylvania,  under  the  acts  of  April  4,  1797,  and  February  24,  1834:  1.  A  judgment, 
against  the  personal  representative  alone  of  a  decedent,  extends  the  operation  of  the  cred- 
itor's lien  on  tl)e  decedent's  land  over  an  additional  period  of  five  years,  commencing 
after  the  expiration  of  the  first  period  of  five  years  allowed  him,  not  after  the  rendition  of 
the  judgment,  although  it  be  rendered  before  such  first  period  expires.  2.  The  subse- 
quent action- of  debt  against  the  personal  representative  and  heirs,  professedly  based  upon 
such  judgment,  may  be  properly  regarded  as  a  distinct  and  independent  action,  competent, 
if  brought  witli'in  five  years  from  the  death  efthe  decedent,  to  prolong  the  lien  propria  vigore. 
3.  The  heirs  of  the  decedent,  who  are  made  parties  to  such  second  action,  are  bound  to  set 
up  every  available  defence,  and,  in  case  of  judgment  for  want  of  a  plea,  they  will  be  estop- 
ped in  subsequent  proceedings  from  setting  up  any  defence  they  might  then  have  made.  4. 
The  non-joinder  o(  an  heir  in  such  action  can  be  objected  to  only  by  plea  in  abatement 
therein.  5.  And  one  heir,  defendant,  cannot  object  that  a  co-defendant,  a  minor,  was  per- 
sonally summoned.     Schwartz's  Kstate,  14  Penn.  State  R.  42. 

(c)  In  this  State,  where  land  of  the  deceased  is  subject  to  mortgage,  a  devisee  of  such 
land  may  require  payment  thereof  from  the  personal  estate,  unless  this  is  required  for  other 
debts-  but  not  from  the  real  estate  devised  to  other  persons.  Gibson  v.  McCormick,  10 
Gill  &' J.  65.  If  the  heir  pays  a  bond  debt,  he  is  entitled  to  repayment  from  the  personal 
estate  Tessier  v  Wyse  3  Bland,  41.  The  heir  is  liable  at  law,  even  though  the  personal 
property  be  sufficient.  lb.  Coombs  v.  Jordan,  lb.  302.  See  Post  v.  Mackall  lb.  520.  Tho 
implied  lien  upon  real  estate  is  excluded  by  the  express  security  of  a  bond  from  the  heir. 
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Chancery.  In  New  Jersey(2)  the  real  estate  cannot  be  thus  taken. 
So  in  Virginia.(a)  But  in  New  Jersey,  the  creditor  may  have  a  new 
process  against  the  executor,  &c.,  to  compel  a  sale,  if  execution 
is  returned  unsatisfied ;  and  in  Virginia,  the  heir  is  liable,  to  the  amount 
of  the  land  conveyed.  In  Tennessee,(I)  land,  cannot  be  taken,  till  the 
personal  estate  is  exhausted.  In  Delaware,(2)  the  claim  of  the  cred- 
itor must  first  have  been  submitted  to  arbitrators.  In  North  Caro- 
lina,(3)  an  act  of  1784  gave  a  fi.  fa.  against  the  lands  in  the  hands  of 
an  heir  or  devisee,  upon  a  judgment  against  the  executor,  &c.,  in  cer- 
tain cases ;  but  it  prescribed  a  scire  facias  against  the  former.(5)    In 


(1)  Ten.  St.  1827,  60;  Boyd  v.  Armstrong, 
1  Yerg.  40. 

(2)  Anth.  Shep.  347-8. 

(3)  1  Bad.  &  Dev.  Bq.  515.     See  Barrow  v. 


Arrenton,  1  Ired.  223  ;  Poster  v.  Sumner,  3 
Sm.  &  M.  606 ;  Raiford  v.  feden,  10  Ired. 
466. 

(4)  4  Griff.  939. 


And  this  ia.to  be  enforced  at  law,  not  in  Chancery.  lb.  But  a  creditor,  by  taking  a  bond 
from  the  heir,  does  not  lose  his  legal  priority  of  claim  against  the  estate.  Hindman  v.  Clay- 
ton, 2  Bland,  342;  Cox  v.  Callahan,  2,  52.  See  Austin  v.  Cochran,  3  lb.  339;  McCormick 
V.  Gribsou,  501;  Cape  Suble,  &'.,  lb.  640.  Where  the  part;ea  assent  to  an  indiscriminate 
sale  of  the  real  and  personal  property,  judgment  creditors  have  the  same  lien,  as  if  the 
whole  were  real.     Cape  Sable,  &?..  lb.  660.     8ee  Smith  v. The  State,  5  Gill,  45. 

(a)  A  testator  devised  all  his  estate,  real  and  personal,  to  his  children,  to  be  equally  di- 
vided between  them  after  paying  his  debts.  After  the  personal  property  had  been  exhausted 
in  paying  debts,  a  creditor  filed  a  bill  against  the  executor  alone  to  subjei't  the  land  of  the 
testator  to  his  debt.  Conaraissioners  were  appointed  by  the  court  to  sell  and  convey  the 
land  for  this  purpose,  which  they  did,  and  their  report  was  confirmed.  Held,  that  the  de- 
visees were  not  bound  by  the  decrees,  and  that  such  sale  passed  no  title  to  the  purchaser. 
Hudgin  V.  Hudgin,  6  Gratt.  320. 

Held,  also,  that  the  debts  of  the  testator  being  a  charge  upon  the  land,  the  purchaser  was  ' 
entitled  to  be  substituted  to  the  rights  of  the  creditor  whose  debt  he  had  paid ;  and  to 
charge  the  land  to  that  extent.     lb. 

Held,  also,  that  the  creditor,  not  having,  entered  into  any  covenants,  and  not  being  guilty 
of  fraud,  was  not  liableto  the  purchaser,  executor,  or  devisees.     lb. 

(6)  In  North  Carolina,  where  the  personal  estate  of  a  deceased  debtor  has  been  exhausted, 
and  his  lands  have  also  been  sold,  creditors,  whose  .debts  remain  unsatisfied,  havea  right, 
in  equity,  tohave  satisfaction  decreed  out  of  the  rents  and  profits  derived  from  tlie  land  by 
the  heirs ;  at  least  of  so  much  as  remain  in  their  hands  unexpended.  Washington  v.  Sasser, 
6  Ired.  Eq.  336. 

In  New  Jorfey,  a  decree  against  executors,  in  a  suit  against  them,  is  no  evidence,  in  a 
subsequent  suit  against  devisees,  of  the  existence  of  the  debt.  Hazen  v.  Tilman,  1  Haist. 
CL  363. 

In  New  York,  heirs  may  be  made  liable  for  the  debts  of  their  ancestor,  but  not  unless  it 
•appeanB  that  the  personal  assets  were  not  sufficient  to  pay  the  same,  or  thafafter  due  pro- 
ceedings before  the  surrogate  at  law,  the  creditor  has  been  unable  to  collect  such  debt  from 
the  executor,  or  next  of  kin,  or  legatees.'  Thus,  ii  suit  at  law  against  the  prior  parties  is  an 
essential  preliminary  to  a  right  to  sue  the  heirs.  The  heirs  are  to  be  sued  jointly  in  equity. 
Stuart  V.  Kissam,  11  Barb.  271. 

The  creditor  in  all  cases  is  required  to  seek  satisfaction  from  the  personal  property,  before 
he  resorts  to  the  real  estate  in  the  bands  of  the  heir.     lb. 

In  a  suit  of  this  kind,  whether  at  law  or  in  equity,  all  the  heirs  must  be  joined,  and  the 
heirs  and  personal  representatives  cannot  be  joined  in  a  suit.     lb. 

.  Before  a  creditor  can  maintain  a  suit  against  heirs  to  charge  them  with- the  debt  of  their 
ancestor,  he  must  establish  these  facts:  1.  The  granting  of  letters  testamentary  or  of  ad- 
ministration. 2,  That  three  years  have  elapsed,  after  the  granting  of  such  letters  and  be- 
fore the  commencement  of  the  suit.  3.  That  the  defendant  has  inherited  lands  by  descent 
from  the  debtor.  4.  The  want  of  sufficient  personal  assets,  or  the  inability  of  the  plaintiff 
to  collect  his  debt,  or  some  part  thereof;  alter  due  proceedings  before  the  proper  surrogate 
and  at  law.     Roe  v.  Swezey,  10  Barb.  247. 

The  law,  which  forbids  the  commencement  of  a  suit  aaainst  an  heir  to  charge  him  with 
the  debts  of  his  ancestor,  until  three  years  have  elapsed  since  the  gra,nting  of  letters  of  ad- 
ministration upon  the  estnte  of  the  ancestor,  forbids  a  suit  lor  any  purpose  whatever,  and 
such  creditor  cannot,  on  suit,  have  the  judgment  of  the  court,  as  to  whether  the  defendants 
took  the  estate  as  heirs,  or  purchasers  under  a  deed  of  trust.     lb. 
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ficiency  of  personal  property,  may  be  taken  for  debts  by  a  suit  against 
heirs  or  devisees,  after  three  years  from  probate  of  tlie  will  or  granting 
of  admmistration.  All  must  be  joined  in  suit,  and,  if  practicable,  they 
shall  be  charged  proportionally.  The.  right  of  obtaining  contribution 
IS  also  given.  If  the  heirs  or  devisees  have  aliened,  they  are  personally 
liable.  Attaching  creditors  have  priority  in  the  order  of  their  attach- 
ments. The  above  provisions  are  not  to  interfere  with  the  settlement 
of  estates  by  executors  and  administrators.(l)(a) 

29.  An  administrator,  in  general,  cannot  sell  real  estate  for  any 
other  purpose,  than  the  payment  of  debts  due  from  the  intestate  at  bis 
death.     (Otherwise  in  Pennsylvania— m/'-a,  sec.  33.)(2) 

30.  An  administrator  has  no  lien  upon  the  real  estate,  for  a  debt  due 
the  intestate  from  one  of  his  heirs.(3) 

31.  An  execution  against  an  executor  de  son  tort,  cannot  be  levied  on 
real  estate  of  the  testator. (4) 

32.  In  Ohio,  where  an  administrator  has  sold  lands  for  payment  of 
debts,  the  heirs  are  no  longer  liable  to  a  scire  facias  on  account  of  such 
lands.(5) 

33.  In  Pennsylvania,  creditors  retain  a  lien  upon  the  land  of  one 
deceased  only  seven  years,  unless  for  debts  due  by  mortgage,  judgment 
or  record.  But  if  the  debt  is  not  payable  in  seven  years,  a  statement  of  it 
duly  filed  will  preserve  the  lien.  If  the  creditor  is  under  disability,  he 
retains  the  lien  four  years  from  its  removal.  A  sale  of  land  by  order 
of  court  discharges  all  liens  but  mortgages.     In  the  same  State,  an  ad- 


(1)  L.  of  R.  I.  236. 

(2)  Dean  v.  Dean,  3  Mass.  258. 

(3)  Hancock  v.    Hubbard,   S.    J.  C. 
1837;   19  Pick.  167. 


Mar. 


(4)  Mitcliel  V.  Lunt;  4  Mass.  654. 

(5)  Miami,  kc.  v.  HoHy.  Wright,  226. 
Sprague  v.  Litiierberry,  4  McLean,  451. 


See 


In  a  suit  under  2  Rev.  Sts.  452,  against  lieirs,  on  account  of  real  estate  de.scended  to  them, 
it  seems,  that  the  heirs  and  personal  representatives  of  the  deceased  cannot  be  joined.  Mer- 
sereauv.  Ryerss,  3  Comst.  261. 

But  all  the  heirs  must  be  joined,  and  they  will  not  be  liable  for  the  debt,  unless  it  shall 
appear  that  the  personal  assets  of  the  deceased  were  insufficient  to  pay  it,  or  tliat,  after  due 
proceedings  before  the  surrogate  and  at  law,  the  creditor  was  unable  to  collect  it,  or  some 
part  of  it,  from  the  personal  representatives.     lb. 

And  where  the  creditor  does  not  show  that  'the  personal  estate  is  insufficient,  and  there 
have  been  no  proceedings,  either  before  the  surrogate  or  at  law,  he  cannot  hold  the  heir 
liable  for  the  debt,  on  the  ground  that  the  residence  of  the  administrator  in  another  State 
was  an  excuse  for  omitting  to  institute  such  proceedings.     lb. 

And  where,  under  the  statute,  the  creditor  was  not  entitled,  upon  his  pleadings  and  proofs, 
to  recover  in  an  action  brought  again.st  the  heir,  it  was  held,  that  the  reference  of  the  cause 
to  a  master  to  take  the  account,  and  for  other  purposes,  did  not  operate  as  a  waiver  of  the 
right  to  make  this'objection.     lb. 

(a)  It  is  the  general  rule,  where  the  executor,  &o.,  is  primarily  liable,  that  the  heir,  &o., 
becomes  so  after  a  certain  time  from  the  testator's  death.  In  New  York,  where  judgment 
was  rendered  by  default  against  a  part  of  the  lieirs  or  devisees,  before  tlie  Revised  Statutes, 
but  was  not  satisfied  ;  it  did  not  extinguish  the  whole  claim  against  others,  but  only  an 
equitable  and  proportional  share.  If  the  creditor  by  delay  lost  hia  lien,  the  other  heirs,  &o  , 
were  liable  only^ro  rata.  By  the  Revised  Statutes,  heirs,  &o.,  who  have  not  alienated,  are 
not  personally  chargeable,  nor  liable  for  contribution  ;  but  the  judgment  orders  sotisfaction 
from  the  estate.  And  the  devisees  are  not  liable,  unless  the  heirs  are  insufficient.  No  action 
can  be  brought  against  heirs  or  devisees,  till  after  three  years  from  grant  of  administration. 
Schermerhorn  v.  Barhoydt,  9  Paige,  28;  Leonard  v.  Morris,  lb.  90.  A  suit  against  heirs 
must  be  joint.     St.  1837,  537. 
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ministrator  may  mortgage  or  sell  lands  for  payment  of  debts,  or  the 
support  or  education  of  children. (l)(a) 

34.  In  North  Carolina  and  Tennessee,  if  a  creditor  is  appointed  ad- 
ministrator, and  the  personal  property  is  insufficient  to  pay  his  debt,  he 
may  have  a  process  against  the  heir,  to  obtain  payment  from  the 
land. (2)  In  North  Carolina,  where  an  executor,  being  sued,  pleads 
plene  admin,  or  a  want  of  assets,  the  heirs  or  devisees  may  come  in  and 
contest  such  plea.(3)  If  the  plea  is  sustained,  the  plaintiff  may  sum- 
mon in  the  heirs  or  devisees,  and  have  execution  against  the  lands. 
The  same  may  be  done,  where  the  executor,  &c.,  is  insolvent,  unless  the 
creditor  has  been  guilty  of  negligence  or  collusion.  The  creditor  may 
still,  at  his  election,  have  his  remedy  in  equity.(4)  Where  there  are  no 
heirs  or  devisees,  he  may  have  judgment  against  the  university  after 
notice.  The  heir  of  a  cestui  que  use,  if  a  special  occupant,  is  liableas 
in  other  cases.(5)  A  conveyance  of  the  land  by  the  heir  or  devisee, 
within  two  years  from  probate  or  administration  granted,  is  void.  A 
conveyance  after  that  time  is  valid,  but  the  grantor  is  personally  liable 
to  creditors.(6) 

35.  In  Virginia,  the  devisee  of  a  messuage,  &c.,  is  made  liable  to  an 
action  of  covenant,  or  any  other  action,  which  would  lie  against  the 
heir  upon  the  deed  of  the  testator,  in  the  same  manner  as  to  an  action 
of  debt  upon  the  testator's  obligation. (7) 

36.  In  Tennessee,  when  the  personal  estate  is  exhausted,  the  admin- 
istrator, or  any  creditor,  for  himself  and  others,  may  file  a  bill  to  sub- 
ject the  real'  estate  to  payment  of  debts.  The  proceeds  are  rateably 
distributed  4mong  all  creditors;  and  equity  in  the  meantime  enjoins 
all  but  judgment'creditors  from  proceeding  at  law.(8) 

37.  In  Ohio,  creditors  retain-  a  lien  upon  the  real  estate  of  heirs  or 
devisees,  five  years.  And  they  are  afterwards  personally  liable  to  the 
extent  of  their  assets.(9) 

38.  In  Indiana,  where  an  execution  against  an  executor,  &c.,  is  re- 
turned unsatisfied  for  want  of  chattels,  the  creditor  may  petition  the 
court,  who  will  issue  notice  to  the  executor,  and  the  heirs  or  devisees, 
and  may  then  order  execution  against  the  real  estate  in  their  hands. 
An  heir,  having  assets  by  descent,  is  not  personally  bound,  though  de- 
faulted in  the  suit ;  but  after  the  purchase  of  a  writ  the  land  is  bound, 
as  at  common  law,  where  the  heir  pleads  a  true  plea.(lO) 

39.  In  Missouri,  the  court  may  order  the  real  estate  to  be  sold,  on 
petition  of  the  executor,  &c.,  or  any  one  interested,  and  the  personal 


(1)  Purd.  421 ;  lb.  300-1,  406,  415;  Ker- 
per  V.  Hooh,  1  Watts,  9  ;  Anth.  Shep.  306  ; 
Clauser,  1  "W.  &  Serg.  215;  Bailey  v.  Bow- 
man, 6,  118. 

(2)  1  N.  C.  Rev,  St.  364;  4  Griff.  790. 

(3)  IN.  0.  Rev.  St.  279. 

(4)  lb.  362. 

(5)  lb.  366. 

(6)  lb.  367. 

(7)  Ya.  L.  1835-6;  Ch.  63. 


(8)  Dalley  v.  Read,  6  Yerg.  53.  See 
Tliompson  v.  Brown,  4  John.  Cha.  619;  Mor- 
rioe  V.  Governor,  &e..  Gas.  Temp.  Tal.  218; 
Clarke  v.  Ormdnde,  Jae.  108. 

(9)  Walk.  254.  See  Haynes  v.  Colvin,  19 
Ohio,  392. 

(10)  Ind.  Rev.  L.  244,  276.  See  Thompson 
V.  Hare,  8  Blaokf.  336;  Skerry  v.  Dena,  lb. 
542;  Collins  v.  Parnsworth,  lb.  575. 


(a)  The  same  limitation  of  the  right  of  lien  applies  to  an  administrator  vcho  pays  debts  of 
the  deceased,  as  to  the  creditors  themselves.  McCurdy,  5  Watts  &  S.  897.  So,  also,  where 
the  deceased  made  a  conveyance  to  defraud  bis  creditors.  Sherman  v.  Farmers',  &c.,  lb.  373. 
See  MeClure  V.  MoClure,  11  Penn,  477;  Mans  v.  Hammel,  11  Pen.  228. 
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reserved.  In  such  case  there  is  an  appraisement,  and  the  executor,  &c., 
shall  not  purchase  at  public  sale,  uor  shall  the  land  be  sold  at  private 
sa  e  for  less  than  three-fourths  of  the  appraisement.  No  deed  is  given, 
till  after  approval  of  the  executor's  report.  If  he  is  the  purchaser,  the 
deed  is  executed  by  the  clerk  of  the  court.  The  deed  passes  an  abso- 
lute title.  Where,  after  settlement  of  the  accounts  of  the  executor,  &c., 
the  personal  estate  proves  insuflacient  for  payment  of  debts,  the, court 
may  order  a  sale  of  the  real.  In  the  same  State,  an  execution  against 
an  heir  or  devisee  commands  satisfaction,  first  from  the  goods  of  the 
deceased  ;  if  none,  from  his  real  estate.(l) 

40.  In  Illinois,  the  creditor  m.ay  bring  his  suit  against  the  executor 
or  administrator,  and  the  heir  or  heirs,  or  against  the  executor,  &c.,  and 
the  devisees,  or  against  all  the  three  classes  jointly  ;  even  though  some 
of  them  are  minors.  Where  the  personal  estate  is  insufficient  for  pay- 
ment of  debts,  the  heir  or  devisee  is  liable  to  the  amount  of  his  assets. 
The  property  is  itself  liable,  unless  bona  fide  aliened  before  suit  brought. 
If  the  defendant  plead  riens  per  descent  at  the  time  of  suit  brought,  there 
shall  be  a  writ  of  inquiry  as  to  the  value  of  the  assets.  But,  on  con- 
fession of  suit,  without  confessing  assets,  or  on  demurrer,  nil  dicii,  or 
default,  there  is  judgment  without  inquiry.  After  a  suit  against  the 
executor,  &c.,  if  there  is  no  sufficient  property,  a  suit  lies  against  the 
heir  or  devisee.  So,  also,  where  no  administration  is  granted  for  one 
year.  Where  the  land  is  not  conveniently  divisible,  an  executor,  &c., 
may  sell  the  whole  for  payment  of  debts.(2) 

41.  In  New  York,  the  interest  of  one  deceased,  in  a  contract  for  the 
purchase  of  land,  may  be  sold  by  the  executor,  &;c. ;  and  provision  is 
made»fbr  specific  performance  of" such  contract,  under  direction  of  the 
surrogate.  In  Maryland,  a  common  warrant  for  land,  not  executed  or 
located  in  the  debtor's  life,  is  liable  for  his  debts.(3) 

_  42.  Taxes  constitute  a  peculiar  class  of  debts,  for  which  lands  are 
liable  to  be  sold.  A  very  summary  view  of  the  laws  of  the  several 
States,  relating  to  the  sale  of  real  property  for  taxes,  will  therefore 
properly  close  the  present  cliapter.(a) 

43.  In  Massachusetts,  taxes  on  real  estate  continue  a  lien  thereupon 
for  two  years  after  they  are  committed  to  the  collector.  The  land  may 
be  sold.  If  a  part  cannot  be  conveniently,  either  the  whole  may  be 
sold,  and  the  surplus  proceeds  accounted  for,  or  the  rents,  &c.,  of  tlie 


(1)  Miaao.  St.  52-3-4,  254.     See  Smith  v. 
Isaac,  12  Mis.  106. 

(2)  Iliin.   Rev.   L.   315-1 6-17,    644;     See 
Greenwood  v.  Spiller,  2  Soam.  504. 


(3)  2  N.  Y.  Rev.  St.  Ill ;  Anth.  Shep. 
452. 


(a)  Jv  tax  title  has  nothing  to  do  with  the  previous  chain  of  title,  and  does  not  in  any- 
way connect  itself  with  it.  It  is  a  brealcing  np  of  all  previous  titles,  and  its  holder  must 
rely  upon  that  alone.    [HrTOHCOOK,  0.  J.,  dissenting.]    Gwynne  v.  Niswanger,  20  Ohio,  556. 

To  constitute  a  legal  title  to  land  sold  for  taxes,  the  claimant  must  show  compliance  witli 
all  the  substantial  requisitions  of  the  laws  regulating  aueh  sales.  Miner  v.  McLean,  4  Mc- 
Lean, 138  ;  .Raymond  v.  Longworth,  lb.  481 ;   Arrowsinith  v.  Buriingim,  lb.  489. 

Land  which  has  been  purchased  of  the  United  States,  and  paid  for,  but  not  patented,  may 
be  taxed  by  the  State  in  which  it  lies.     Carroll  v.  Perry,  4  McLean,  25. 

A  conveyance  of  lands  sold  for  taxes,  which,  upon  its  face,  shows  that  legal  notice  of  the 
sale  was  not  given,  is  void.     Moore  v.  Brown,  4  McLean,  211. 

A  tax  deed  is  not  valid  which  purports  to  convey  more  land  than  was  taxed,  or  advertised 
for  sale  for  taxes.     Fitch  v.  Casey,  2  Greene,  300. 
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whole  for  a  term  of  time.    The  owner,  his  heirs  or  assigns,  may  redeem 
within  ten  years,  paying  10  per  cent.  iDterest.(l)(a) 

44.  In  Maine,  unimproved  lands  of  lion-resident  proprietors,  or  im- 
proved lands  of  proprietors  living  out  of  the  State,  or  improved  real 

'  estate,  where  the  owner  lives  in  the  State,  but  not  in  the  town  where, 
the  land  lies ;  may  be  sold  for  taxes.(J)  In  the  two  former  cases,  so 
much  land  shall  be  sold  as  will  pay  the  tax  and  charges ;  and  the 
owner  may  claim  a  reconveyance  within  two  years,  or  four,  in  case  of 
disability,  on  payment  of  this  sum,  with  the  intervening  charges.  The 
purchaser  is  liable  to  damages  for  any  strip  or  waste.  Substantially 
the  same  provision  is  made,  in  regard  to  unimproved  lands,  not  taxable 
by  any  town  or  plantation,  and  improved  real  estate,  the  owner  of 
which  lives  in  the  State,  but  not  in  the  town  where  it  lies.  In  the  lat- 
ter case,  upon  redemption,  the  purchaser  shall  account  for  the  rents  and 
profits,  over  and  above  the  improvements  and  taxes.  25  per  cent,  in- 
terest is  paid  for  redemption.  Upon  taxes  hy  the  State,  20  per  cent, 
within  four  years.  By  a  late  act,  in  case  of  forfeiture  to  the  State  un- 
der the  act  of  Feb.  17,  1836,  for  non-payment  of  taxes,  the  land  may 
be  redeemed  by  payment,  with  20  per  cent,  interest,  in  one  year  from 
March  10.  1842.(2) 

45.  In  Yermont,  lands  of  persons  absent  may  be  sold  for  taxes ;  but, 
ordinarily,  taxes  are  levied  only  on  improved  estates,  unless  in  case  of 
some  specific  statutory  provision.  One  year's  redemption  is  allowed, 
at  12  per  cent,  interest,  after  which  time  a  conveyance  is  made.(3) 

46.  In  New  Hampshire,  unimproved  lands(6)  of  non-residents  may 
be  sold  for  taxes.     So  much  shall  be  sold  as  will  be  sufficient  to  pay 
the  tax  and  charges.    One  years'  redemption  is  allowed,  at  12  pel' cent. . 
interest,  after  which  time  a  deed  is  given.     Improved  lands  and  build- 


(1)  Mass.  Rev.  St.  85-6-T. 

(2)  4  Griff.   1000-1;    Me.  L.    ISBT,  400; 
1836,  323-5  ;  1842,  8.    See  Andrews  v.  Sen- 


ter,  32  Maine,  394;  Matthews  v.  Light,  lb. 
305  ;  Hobbs  v.  Clement,  lb.  61. 
(3)  3  G-riff.  18. 


(a)  The  third  section  of  Stat.  1848,  c.  166,  requiring  that  the  advertisement  of  the  time  and 
place  of  sale  of  real  estate  taken  for  taxes,  shall,  "in  addition  to  the  provisions  contained  in 
Rev.  Sts.  c.  8,  see.  25,  contain  a  substantially  accurate  description  of  the  rights,  lots,  or 
divisions,  of  the  real  estate  to  be  sold,'.'  is  only  explanatory  of  the  statute  referred  to,  under 
which  a  description,  though  not  expressly  required,  was  necessary,  by  which  the  owner 
might  know  what  rights,  lots,  or  divisions  were  to  be  sold.    Farnum  v.  Buffum,  4  Cush.  260. 

Where,  in  an  advertisement  of  the  time  and  place  of  sale  of  real  estate  taken  for  taxes, 
estates  were  described  in  these  terms:  "M.  B.  house  and  land,"  and  "L.  E.  house,  barn, 
and  one  hundred  and  fifteen  acres  of  land,"  L.  E.  being  a  tenant  of  M.  B.,  but  H.  M.  having 
at  the  time  taken  possession  of  the  estates  under  a  mortgage  from  M.  B.  to  him :  it  was  held, 
that  H,  M.  was  the  owner,  and  that  his  name  not  being  stated  in  the  advertisement,  there 
was  no  sufScient  description  within  the  Rev,  Sts  c.  8,  sec.  25,  providing  that  where  the 
name  of  the  owner  is  not  known  to  the  collector,  the  advertisement  shall  state  the  amount 
of  the  taxes  on  the  several  rights,  lots,  or  divisions  of  the  real  estate  to  be  sold.     lb. 

In  proving  the  posting  of  a  notice,  by  the  collector,  of  the  time  and  place  of  sale  of  real 
estate  taken  for  taxes,  in  some  convenient  and  public  place  within  his  precinct,  three  weeks 
before  the  time  of  sale,  as  required  by  the  Rev.  Sts.  c.  8,  sec,  27,  the  time  when  such  notice 
was  posted  must  be  fixed  with  certainty,  and  its  contents  must  be  sufficiently  shown,  in 
order  to  identify  it  with  the  notice  required  to  be  published  by  the  twenty-fourth  section  of 
tlie  same  chapter.     lb. 

(6)  By  a  late  act,  land  of  resident  proprietors  is  also  made  liable.  1838,  463.  (See  lb. 
502-7;   1833,  58.) 

(c,  Extended  to  improved  lauds.    jST.  H.  L.  1830,  11. 
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ings  m-iy  be  sold  for  taxes,  where  neither  the  goods  nor  body  of  the 
debtor  can  be  found. (1) 

47.  In  Connecticut,  so  much'  land  may  be  sold  for  taxes  as  will  pay 
the  tax  and  costs.  The  deed  is  lodged  with  the  town  clerk,  and,  unless 
the  owner  redeems  within  a  year,  by  paying  the  purchase-money  to 
the  buyer,  with  12  per  cent,  interest,  is  put  on  record.(2) 

48.  In  Ehode  Island,  so  much  land  may  be  sold  as  will  pay  the  tax 
and  costs.     An  absolute  title  vests  in  the  purchaser.(3) 

49.  In  Alabama,  lands,  to  which  a  complete  title  has  been  obtained 
from  the  United  States,  may  be  sold  for  taxes,  except  that,  by  the  com- 
pact with  the  United  States,  lands  sold  by  them  since- September  1, 
1819,  cannot  be  taxed  for  five  years  from  the  day  of  sale.  United 
States'  lands  are  not  taxable.  Where  the  fee  of  land  i#in  the  United 
States,  the  collector  may  renf,  at  auction,  so  much  as  will  pay  the  tax 
and  costs  for  one  year,  or  for  two  years,  ifnecessary.  Where  the  party 
obtains  a  complete  title,  he  may  have  possession  by  paying  the  tax  and 
costs,  saving  to  the  occupant  the  crop  planted  by  him.  Not  more  than 
30  acres  can  be  sold  in  one  lot.     The  owner  of  land  sold  for  taxes  may 

■  redeem  within  twelve  months,  by  paying  the  tax  and  costs,  with  6  per 
cent.  interest.(4) 

50.  In  Mississippi,  taxes  are  preferred  to  all  other  claims.  Upon  a 
sale  of  land  for  taxes,  the  deed  of  the  assessor  and  collector  passes  the 
title  of  the  party  who  owes  them.  The  deed  is  proven,  but  not  recorded 
for  one  year.  If,  within  that  time,  the  owner,  his  executors,  &c,,  pay 
or  tender  to  the  purchaser,  &c.,  or,  if  he  is  absent  from  the  State,  to  the 
assessor  and  collector,  the  consideration  paid,  subsequent  taxes  and  in- 
terest, at  100  per  cent.,  the  deed  is  vacated  and  given  up.  Lands  are 
sold  for  want  of  chattels,  and  not  more  than  three  hundred  and  twenty 
acres  in  one  lot.  In  case  of  disability,  the  owner  has  one  year  from 
its  removal  to  redeem. (5) 

51.  In  Virginia,  lands  formerly  were  not  sold  for  taxes.  It  seems, 
that  for  delinquency  in  paying  them,  the  lands  vested  in  the  State,  sub- 
ject to  redemption.  By  a  recent  act,  they  are  sold,  subject  to  redemption 
in  two  years,  at  10  per  cent,  interest,  within  which  time  no  deed  is  given. 
Taxes  are  also  a  lien  upon  the  lands  on  which  they  are  assessed.(6)(a) 

52.  In  South  Carolina,  the  lands  of  persons  living  out  of  the  State, 
may  be  sold  for  taxes  in  fee-simple,  in  lots  not  exceeding  640  acjjes, 
and  no  more  land  is  to  be  sold,  than  is  thought  sufB.cient  to  pay  the 
taxes,  &c.     The  land  of  residents,  (it  seems,)  can  be  sold  for  no  longer 
term  than  seven  years.(7) 

53.  In  North  Carolina,  the  whole  of  the  land  taxed  is  to  be  set  up 
for  sale,  and  the  person  who  will  pay  the  tax  and  charges  for  the  smallest 
part,  is  the  purchaser,  and  may  select  the  land  in  one  compact  body,  as 
nearly  square  as  may  be,  adjoining  to  some  of  the  outlines  of  the  tract. 


(1)  lb.  43.     See  N.  R  L.  1832,  63. 

(2)  3  Grief,  li. 

(3)  lb.  112. 

(4)  4  Griff.  580-1 1  Ailc.  414. 

(5)  Missi.  Rev.  C.    290-1.     See   Dixon  v. 


Porter,  23  Miss.  84  ,Boisgerard  v.  Jolinson, 
23  Miss.  122. 

(6)  2  Vir.  Rev.  C.  1819,  39;  3  Griff.  356; 
Va.  L.  1831-2,  64;   1840-1,  26. 

(7)  3  Griff.  218-9-20. 


(a)  See  Va.  L.  1832,  8;  St.  1843,  248. 
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The  owner  may  redeem  within  twelve  months,  at  25  per  cent,  interest, 
after  which  time  a  deed  is  given. (i) 

54.  la  Georgia  and  Alichigan,  a  sale  of  lands  for  taxes  is  absolute.(2) 

55.  In  Maryland,  real  estate  is  sold  for  payment  of  taxes,  in  default 
of  personal.  Only  so  much  shall  be  sold  as  will  discharge  the  tax  and 
costs,  unless  the  property  consists  of  a  lot  in  a  town  or  city,  which  can- 
not be  divided  without  material  injury,  in  which  case  the  surplus  pro- 
ceeds shall  be  deposited  for  the  owner.  Eedemption  is  allowed  within 
12  months,  at  20  per  cent,  interest,  after  which  a  deed  is  given.(3) 

56.  In  Delaware,  for  want  of  effects  upon  the  land  or  other  remedy, 
so  much  timber  or  grass  growing  thereon,  or,  for  want  thereof,  so  mach 
of  the  land,  shall  be  sold,  as  will  pay  the  tax.  The  purchaser  takes 
the  land  subject  to  all  incumbrances  prior  to  the  sale.(4) 

57.  In  Pennsylvania,  unseated  lands  m&,y  be  sold  for  taxes.  The 
owner  may  redeem,  by  paying  the  tax,  cost,  and  25  per  cent,  interest, 
within  five  years  from  the  county,  or  within  two  from  an  individual. 
An  orphan  or  insane  person,  within  the  United  States,  may  redeem 
within  two  years  from  the  removal  of  his  disability.  The  county  pur- 
chases the  land,  when  it  does  not  sell  for  the  amount  due  ;  and,  in  such 
case,  after  the  right  of  redemption  is'gone,  the  county  may  make  .a  new 
public  sale.  In  case  of  redemption,  the  owner  must  pay  for  all  improve- 
ments. It  having  been  previously  decided  that  any  irregularity  in  the 
proceedings  would  avoid  the  deed,  a  statute  provides  otherwise.(5) 

58.  In  New  Jersey,  lands  are  never  sold  for  taxes.  Tenants  or 
others  in  possession  or  charge  of  lands  are  liable  for  such  taxes.  So 
the  timber,  wood  or  herbages  upon  lands  may  be  sold,  where  the  pro- 
perty taxed  is  unimproved  or  untenanted,  or  tenanted  by  a  person  who 
is  not  the  proprietor.(6) 

59.  In  New  York,  the  purchaser  receives  a  certificate.  The  owner, 
or  any  one  for  him,  may  redeem  within  two  years,  by  paying  to  the 
treasurer  the  purchase-money,  with  10  per  cent,  interest ;  after  which 
time  a  deed  is  given.     A  mortgagee  may  redeem  land  sold  fortaxes.(7) 

60.  In  Tennessee,  all  lands  to  which  the  Indian  title  is  extinguished, 
are  taxable.  Lands  may  be  sold  for  taxes,  for  want  of  personal  pro- 
perty. Where  part  of  a  tract  is  sold,  it  is  to  be  taken  in  a  square  or 
_oblong,  commencing  at  the  beginning  corner  of  the  tract ;  or,  if  thai; 
pail  of  the  tract  has  been  sold,  it  is  to  be  taken  ofl;'  the  original  tract, 
beginning  on  the  line  of  the  same,  and  to  adjoin  the  part  before  sold, 
and  run  in  a  square  or  oblong.  No  deed  is  given  till  12  months  from 
the  sale,  within  which  the  owner  or  his  representatives  may  redeem, 
^y  ps^yiiig  tlie  tax,  costs,  and  interest,  at  50  per  cent.  Taxes  are  a 
lien  upon  all  property.(8)  Entries,  plats  and  certificates  may  be  sold 
for  taxes,  and  the  purchaser  may  take  out  a  grant.(9)  Lands  held  by 
deed,  grant,  entry,  or  dower,  are  made  subject  to  taxation. (10) 

61.  In  Kentucky,  where  there  is  no  property  for  the  sherifi^  to  levy 


(1)  3  ariff.  856-7.  Sae  Love  v.  Gates,  4 
Dev.  &  B.  363 ;  Pentland  v.  Stewart,  lb.  386 ; 
Saunders  v.  McLin,  1  Ired.  572. 

(2)  lb.  442-3. 

(3)  4  Griff.  932-3;  Md.  L.  1831,  99. 

(4)  4  Griff.  1059. 

(5)  3  Grifif.  258-60.  See  Penns.  St.  1842, 
266. 


(6)  4  Griff.  1272-3-4;  1  N  J.  L,  308,  465, 
511. 

(7)  IN.  Y.  Rev.  St.  409;  St.  1840,  336. 
See  St.  1841,  325;  1842,  191;  Leggett  v. 
Ririri  9  3irb.  406. 

(8)  3  Grifif.  784-5. 

(9)  Ten.  St.  1821,  48. 

(10)  St.  1835-6,  p.  68. 
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on  for  payment  of  taxes,  the  land  may  be  struck  off  to  the  Common- 
wealth, subject  to  redemption  within  two  years,  by  paying  100  per  cent, 
on  the  amount  of  the  tax,  and  all  taxes  subsequent  to  the  sale.(l) 

62.  In  Illinois,  redemption  of  lands  sold  for  taxes  is  allowed,  on  pay- 
ment of  twice  the  amount  of  the  purchase-money(a)  within  two  years. 
The  lands  of  residents  cannot  be  sold,  till  after  a  sale  of  all  the  personal 
property.  For  want  of  bidders,  the  land  is  struck  off  to  the  county,  sub- 
ject to  redemption. (2) 

63.  In  ^Missouri,  land  is  forfeited  for  taxes  after  four  years.  •  The 
owner  may  prevent  forfeiture  by  paying  15  per  cent.  interest.(3)(5) 

64.  In  Indiana,  lands  are  sold  for  taxes,  for  want  of  goods.(4)  Upon 
such  sale,  the  collector  gives  the  purchaser  a  certificate,  which  is  trans- 
ferable(c)  by  indorsement,  like  a  bond.  The  owner  or  claimant,  within 
two  years(c^)  from  date  of  the  certificate,  may  redeem,  by  paying  to  the 
purchaser,  his  heirs  or  assigns,  or  to  the  clerk  of  the  Circuit  Court  of 
the  county  for  his  use,  the  sum  named  in  the  certificate,  with  one  hun- 
dred'per  cent,  interest,  together  with  such  other  taxes,  costs  and  charges 
upon  the  lot  sold,  as  mentioned  in  the  certificate,  as  may  have  accrued 
and  been  paid  by  the  purchaser.  The  vouchers  shall  be  deposited  with 
the  clerk,  or  produced  to  the  owner  of  the  land.  If  not  redeemed,  a  deed 
is  given  of  the  land,  which  passes  an  absolute  title,  subject  to  taxes,  &c., 
since  the  sale.  Such  deed  is  held  prima  facie  evidence  of  the  regularity 
of  the  sale.  Infants,  idiots,  insane  persons,  esid  femes  covert,  are  allowed 
three  years  to  redeem.  The  sale  is  invalid,  if  the  tax  have  been  previ- 
ously paid.(5)  Taxes  constitute  a  lien  upon  land.  The  land  need  not 
be  sold  as  belonging  to  any  particular  person,  and  a  mis-description  will 
not  avoid  the  sale.  The  collector  may  resell,  unless  the  purchaser  pays 
within  a  certain  time.(6) 

65.  In  Ohio,  upon  sale  of  land  for  taxes,  it  shall  be  sold  to  the  person 
who  will  pay  the  tax  for  the  smallest  quantity  of  land.  Each  tract  is 
sold  separately.  If  the  purchaser  does  not  immediately  pay  the  price, 
there  shall  be  a  resale,  with  a  penalty  of  twenty-five  percent,  upon  the 
tax,  &e.  If  there  are  no  bidders,  the  land  becomes  forfeited  to  the  State, 
subject  to  redemption,  until  the  State  have  disposed  of  it.  The  county 
auditor  gives  a  certificate,  directed  to  the  county  surveyor,  requiring 
him  to  lav  off  as  near  a  square  as  possible,  at  the  north-west  corner  of 
the  lot ;  and,  if  the  sale  is  from  an  in-lot  or  an  out-lot  in  any  town,  the 
survey  shall  be  such  that  the  part  sold  may  run  from  the  main  street, 
road  or  alley,  makihg  the  most  convenient  front  to  the  rear  of  the  lot, 
and  be  bounded  by  lines  as  nearly  parallel  as  possible  with  the  outlines 
of  the  lot.  Otherwise,  an  equitable  survey  shall  be  made.  The  plat 
asd  certificate  of  a  surveyor,  or,  where  an  entire  tract  is  sold,  the  deed 


(1)  4  Gri£f.  1132.     See  St.  1844-5,  16-17. 

(2)  3  Griflf.  421-2.    Seeilaxcy  w.  Clabaugh, 
1  Gilm.  26  :  Hinman  v.  Pope.  lb.  131. 

(3|  Misso.   St.    542.     See   St.    1838,   102; 
1840-1,  117. 


(4)  Ind.  Rev.  L.  434. 

(5)  lb.  435-6. 

(6)  lb.  437. 


(a)  Six  per  cent,  if  the  .Stofe  purchases.  ,,,,,,  f.,    ,f      , 

(b)  A  deed  of  conveyance  from  the  register  of  lands,  of  land  sold- for  taxes,  ot  itselt  makes 
no  title.     Bosworth  v.  Bryan,  14  Mis.  575. 

(cl  So  in  Ohio.     Ohio  St.  1824,  90-6. 
\d)  So  in  Mississippi.     Rev.  0.  290-1. 


620  LIABILITY  OF  REAL  PROPERTY  FOR  DEBTS.  [CHAP.  0. 

of  an  auditor,  \s  prima  facie  evidence  of  title.  Where  one  joint  tenant, 
&c.,  pays  his  share  of  the  tax,  he  may  have  partition,  and  the  part  paid 
for  set  off  to  him,  and  shall  be  no  farther  liable.(l)  Where  the  proceed- 
ings in  a  sale  for  taxes  are  irregular,  the  lien  of  the  State  passes  to  the 
purchaser,  and  he  may  claim  from  the  owner  the  amount  due  for  taxes, 
&c.(2)(a) 


CHAPTER   CI. 

PERPETUITIES. 


Perpetuities  have  been  often  incidentally  noticed  in  the  forego- 
ing work,  and  therefore  require  a  very  brief  separate  consideration. (6) 
The  general  rule  is,  that  real  property  shall  not  in  any  case  be  rendered 
perpetually  unalienable.  And  the  rule  is  adopted  in  equity  as  well  as 
at  law.  In  England,  after  numerous  cases  had  arisen,  involving  the 
validity  of  settlements,  made  for  the  benefit  of  a  wife,  and  the  children  of 
the  marriage  successively;  the  rule  was  finally  established,  that  real 
property  may  e  rendered  unalienable  for  a  life  in  being,  and  twenty- 
one  years  after ;  that  is,  till  the  son  of  a  tenant  for  life  came  of  age. 
From  one  life,  the  courts  gradually  proceeded  to  several  lives  in  being 
at  the  same  time  ;  for  these  in  fact  only  amounted  to  the  life  of  the  sur- 
vivor. And,  as  a  tenant  for  life,  to  whose. unborn  son  an  estate  tail  is 
limited,  might  die  leaving  his  wife  enceinte,  an  allowance  has  also  been 
made  for  the  time  of  gestation  of  a  posthumous  son.  The  settled  rule 
of  law  now  is,  therefore,  that  ah  estate  maybe  rendered  unalienable  for 
any  number  of  lives  in  being  and  twenty-one  years  and  nine  months 
thereafter;  but  all  restraints  on  alienation  which  exceed  that  period  are 
void.  The  rule  applies  to  springing  and  shifting  uses,  created  to  arise 
upon  or  after  a  limitation  in  fee-simple.  The  event,  on  which  such  es- 
tate in  fee  is  to  change,'  must  be  such,  that  it  shall  either  take  place  or 
become  impossible  within  the  time  above  mentioned.  So  the  uses  cre- 
ated by  an  appointment  under  apoiper  must  be  such,  as  would  have  been 
valid,  if  limited  in  the  deed  by  which  the  power  was  given.  Hence,  an 
estate  tail,  limited  to  the  use  of  persons  unborn  by  deed  or  will,  cannot, 
by  virtue  of  any  power,  given  by  such  deed,  &c.,  to  trustees,  be  revoked, 
upon  the  births  of  such  persons,  and  a  new  estate  limited  to  such  per- 
sons for  their  lives  respectively,  with  remainder  to  their  issue,  succes- 

(1)  Ohio  St.  1824,  90-6.  |      (2)  lb.  1831,  289. 

(a)  In  Ohio,  where  a  party  has  made  an  entry  and  survey  of  lands  of  the  United  States, 
under  a  warrant,  such  lands  become  subject  to  taxation  by  the  State  ;  and,  if  sold  for  taxes, 
the  purchaser  at  such  tax  sale  will  take  a  legal  title,  as  against  the  former  owner,  although 
the  patent  has  never  issued  from  the  United  States,  and,  subsequently,  such  owner  should 
obtain  from  the  United  States  a  patent  for  the  land  in  accordance  with  his  warrant,  entry, 
and  survey.    [Hitchcock,  0.  J.,  dissentjng.]    Gwynne  v.  ITiswanger,  20  Ohio,  566. 

As  to  sales  for  taxes  in-  Arkansas,- see  St.  1843,  55.  As  to  the  construction  of  tax  deeds, 
Blakely  v.  Bestor,  13  Illin.  '708.  As  to  tax  laws  of  Florida,  See  Levy  v.  Smith,  4  Flor. 
154;   Moseley,  &o.  v.  Tift,  4,  402. 

(6)  See  EstaM  m  Fee,  Estate  Tail,  Executory  Devises,  Gontmgeni  Bemamders,  Conditions. 
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sively  in  tail  male.  The  above  rule  also  applies  to  declarations  of  trust 
of  terms.  _  But  not  to  contingent  uses  upon  or  after  an  estate  tail.  These 
may  be  given  so  as  to  take  effect  at  any  indefinite  period ;  because  the 
tenant  m  tail  has  the  power  of  barring  the  entailment,  and  thereby  de- 
feating the  other  limitation.  It  has  been  doubted,  whether  a  limitation 
for  life  to  an  unborn  person  was  good ;  but  the  question  seems  now  set- 
tled in  the  afiafmative.  So  an  estate  may  be  limited  by  an  appointment 
to  a  person  for  life,  unborn  at  the  time  when  the  deed  by  which  the 
power  was  created  was  executed.  A  vested  remainder  may  be  limited 
upon  a  life  estate  given  to  an  unborn  person.  The  parties  in  interest 
may  together  dispose  of  the  whole  estate.  It  is  not,  therefore,  unalien- 
able. But  an  estate  limited  to  the  issue  of  an  unborn  person,  as  pur- 
chasers, is  void,  being  a  possibility  upon  a  possibility,  and  rendering  the 
estate  unalienable  beyond  the  legal  period.  But  in  such  case,  the  limi- 
tation for  life  may  be  valid.  Estates  may  be  rendered  unalienable  by 
act  of  Parliament.(l)(a) 


CHAPTER  CII. 


RIGHT  OP  EMINENT  DOMAIN,  AS  TO  REAL   PROPERTY. 

I.  The  right  of  the  public  to  take  private  lands  for  public  uses  has 
been  incidentalU'  noticed,  under  several  previous  titles.(5)  A  few  mis- 
cellaneous observations  remain  to  be  added. 


(1)  3  Cha.  Ca.  31 ;  1  Tern.  164;  Amb.  3Vr, 
5  Tea.  458 ;  Co.  Lit.  290  b,  n.  1  ;  2  Bro.  Pari. 
204 ;  4,  3 1 9 :  2  P.  "Wms.  689 ;  Barnard,  54  ;  3 
Yes.  387  ;  12,  217  ;  Show.  Pari.  104;  2  S.  & 
R.  507  ;  18  Jolin.  184 ;  Com.  20  ;  3  Bro.  Pari. 
232;  Co.  Lit.  327  a,  n.  1 ;  1  E.  452  ;  2  Ves. 
357  ;  Eearne  Exec.  Dev.  502 ;  5  Rep.  3  ;  Ca- 
dell  V.  Palmer,  1  Clark  &  P.  373 ;  Hone  v.  Tan 
Schaick,  7  Paige,  221  ;  Tan  Teoliten  v.  Tan 
Teghden,  8,  104  ;  De  Peyater  v.  Clendening, 
8  Paige,  295;  Newman  v.  Newman,  10  Sim. 
51;  Bulkley  i).  De  Peyater,  26  Wend.  21; 
Parks  V.  Parka,  9  Paige,  107  ;  ZoUicoffer  v. 
Zollicoffer,  4  Dev.  &  B.  438 ;  Threadgill  v.  In- 


gram, 1  Ired.  577  ;  Moody  v.  "Walker,  3  Pike, 

147  ;    Doe  «.  Ward,  9  Ad.  &  Ell.  582 ;  v. 

Bvvart,  7,  636;  Ellicombe  v.  Gomperlz,  3  My. 
&  C.  127  ;"Oaae  v.  Drozier,  2  Keen,  764 ;  Har- 
ney V.  Harvey.  5  Beav.  134.  In  Indiana,  a 
devise  in  trust  for  the  benefitof  grandchildren 
is  valid,  whether  in  esse  or  not.  Rev.  St.  2^8. 
See  Wilson  v.  Wilson,  3  Eng.  L.  &  Equ.  138; 
Taylors.  Probiaher,  10  lb.  116;  De  Kay  ». 
Irving,  5  Denio,  646 ;  Challis  v.  Ewera,  10 
Eng.  L.  &  Equ.  429  ;  Thomaon  v.  Livingston, 
4  Sandf,  539 ;  Gooeh  v.  Goooh,  8  Eng.  L.  & 
Equ.  138. 


'  (a)  A  limitation  to  A  for  life,  remainder  to  B  for  life,  remainder  to  C  and  D,  and  the  survi- 
vor of  them,  is  within  the  prohibition  of  the  Statute  of  New  York  to  prevent  the  inalienabil- 
ity of  property  for  more  than  two  lives.     Arnold  v.  Gilbert,  5  Barb.  190. 

Devise  to  the  testator's  granddaughter  of  real  estate  and  stocks,  &c.,  "  to  her  heira  and  as- 
signs, to  her  and  their  sole  use  forever ;"  the  property  to  be  veated  in  a  Iruatee  till  the  grand- 
daughter came  of  age.  If  she  died  without  iaaue.  devise  to  the  daughters  of  the  testator, 
their  heirs  and  aaaigna,  The  will  took  effect  prior  to  the  Revised  Statutea  of  New  York. 
Held,  the  limitation  over  was  too  remote  and  tlierefore  void,  and  the  granddaughter  took  an 
absolute  estate.     Eerria  v.  Gibson,  4  Edw.  Ch.  707. 

The  law  will  not,  in  tho  absence  of  proof,  presume  a  devise  void,  as  creating  a  perpetuity. 
Duke  of  Cumberland  v.  Graves,  9  Barb.  595. 

(6)  See  Ways,  Franchises,  Mills.  Harness  v.  Chesapeake,  ka.,  I  Md.  Cha.  Dec.  248  ;  Hamilton 
T.  Annapolis,  &o.,  lb.  107. 
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2.  Upon  the  point  how  far,  in  order  to  render  lawful  the  taking  of 
private  property  for  public  uses,  the  public  convenience  and  necessity- 
must  be  the  exclusive  inducement,  there  seems  to  be  some  confusion  in 
the  authorities. 

3.  In  New  Hampshire,  it  is  held,  that  th'e  laying  out  of  a  road,  to 
be  legal,  must  be  required  by  the  public  convenience,  &c.,  and  inde- 
pendent of  any  private  contributions.  And  where  there  is  a  judgment 
that  the  public  good  requires  a  road,  such  condition  is  void.  So  a 
note,  the  payment  of  which  is  made  a  condition  of  the  laying  out  of  a 
road,  is  without  consideration  and  void.(l) 

4.  But  it  has  been  held  in  Massachusetts,  that  the  cases,  which  ren- 
der void  the  laying  out  of  a  road  on  the  ground  of  private  contribution 
to  the  co^,  are  cases  of  highways,  and  turn  upon  the  point,  that  the 
court  did  not  judge  distinctly  and  independently  as  to  the  question 
of  public  convenience,  &c.  In  one  instance,  the  record  showed  that 
the  road  was  regarded  as  not.  required  by  this  consideration,  if  made 
wholly  at  the  public  cost.  In  reality,  the  question  who  is  to  pay  the 
cost  has  no  bearing  upon  the  other  point.  The  court  proceed  to  decide, 
that  the -principle  does  not  apply  to  town-ways,  because  the  law  pro- 
vides substantially  the  same  method  for  laying  out  town  and  private 
roads,  the  former  for  a  town,  the  latter  for  individuals,  the  land-owner 
being  compensated  by  one  or  the  other  accordingly.  Hence  a  tcwn- 
way  is  valid,  though  partly  paid  for  by  individuals.  And  for  the  laying 
out  of  a  town  or  private  way,  no  adjudication  as  to  the  public  con- 
venience is  necsesary.(2)(a) 


(1)  Dudley  v.  Cilley,  5  N.  H.  558 ; 

V.  Batler,  10-,  281. 

(2)  Copeland  v.   Packard,  16  Pick  21'?: 


Jones  V.  Andover,  9  Pick.  154 ;  aoo.  Thomas 
V.  Leland,  24  Wend.  65. 


[a)  But  compensation  must  be  made  to  the  land-owner.  Perrine  v.  Parr.  2  N,  J.  356.  It 
is  not  necessary  to  the  validity  of  a  -way,  that  the  precise  words,  "  common  convenience," 
&c.,  be  used  in  the  petition.  Lockwood  v.  Gregory,  4  Day,  407 ;  Rice,  &c.  v.  Turnpike, 
(fca,  1  Dana,  86.  Promise  of  money  for  the  specitic  object  of  a  railroad  corporation,  on  con- 
dition that  it  should  select  a  certain  point  as  the  site  of  a  proposed  bridge.  Held,  the 
consideration  was  not  illegal  as  against  public  policy.  Cumberland,  &o.  v.  Baab,  Law 
Rep.  Oct.  1840,  p.  229,  It  seems,  an  adjuoation  "that  the- public  con-renience  and  neces- 
sity require  the  road  prayed  for  should  be  located  in  part,"  in  order  to  be  valid,  must  desig- 
nate the  termini;  otherwise,  a  location  over  part  of  the  road  prayed  for  will  be  void.  Inhts. 
Ac.  V.  Co.  Commrs..  &c.,  2  Met.  185.  The  sovereign  power  has  the  whole  regulation  of 
navigable  waters^nd  m-ay  authorize  the  obstruction  of  navigation,  even  tliough  the  primary 
object  seems  to  be  the  advantage  of  individuals.     Parker  v.  Cutler,  &c.,  1  Sliepl.  353.' 

The  Board  of  Aldermen  of  the  city  of  Boston  having  referred  it  to  a  committee,  to  con- 
sider of  a  plan  for  widening  B.  street,  and  the  committee  having  agreed  upon  a  plan  for  that 
purpose,  an  offer  was  made  to  the  board,  by  one  of  the  proprietors  of  land  abutting  on  B. 
street,  that,  if  the  city  would  establish  a  prospective  line  for  -widening  said  street,  according 
to  the  report  of  the  committee,  and  would  take  from  a  certain  estate,  and  the  proprietors  of 
certain  otlier  estates  would  give  sufficient  land,  from  said  estates,  respectively,  (or  the  pur- 
pose, such  proprietor  would  give,  free  of  charge,  the  necessary  amount  of  land  which  might 
he  required  for  the  purpose  from  his  estates.  Held,  if  such  offer  was  accepted  in  a  reasona- 
ble time,  and  the  condition  complied  with,  the  contract  thereby  formed  was  not  invalid,  by 
reason  of  its  supposed  interference  with  the  duty  of  the  mayor  and  aldermen,  in  deciding 
upon  the  public  necessity  and  convenience  of  the  alteration ;  but  would  estop  such  proprie- 
tor from  claiming  damages  for  his  land,  if  taken  therefor,  and  for  the  obstruction  of  his  ad- 
joining land,  during  the  laying  out  of  the  street;  that  it  was  not  necessary  the  mayor  and 
aldermen  sliould  accept  the  praposal  in  direct  terms  or  by  a  formal  vote,  if  they  took  ■ 
seasonable  measures  to  secure  its  fulfilment  by  making  the  necessary  orders  for  carrying  the 
proposed  widening  into  effect,  and  by  actually  accomplishing  the  same ;  and  that  a  year  and 
four  months  was  not  an  unreasonablfe  time  for  this  purpose.  Crockett  v.  Boston,  5  Gush. 
182. 
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5.  Highways,  bridges,  canals  and  other  works,  for  facilitating  com- 
munication between  one  part  of  the  territory  of  a  State  and  another, 
are  peculiarly  within  the  province  of  the  sovereign  power  of  the  State, 
represented  and  exercised  by  the  legislature.  In  the  cases  of  more 
frequent  recurrence,  as  those  of  roads  and  ferries,  it  has  been  the  prac- 
tice of  the  legislature  to  provide  for  the  establishment  of  this  common 
class  of  public  easements,  by  delegating  the  power  to  some  properly 
constituted  body.  But  in  the  more  rare,  and  often  the  more  important 
and  interesting  cases,  as  those  of  bridges  over  navigable  waters,  canals, 
and  more  recently  railroads,  the  legislature  has  exercised  the  power  in 
each  particular  case,  as  also  in  that  large  class  of  the  most  important 
highways,  turnpikes.  There  seems  to  be  no  objection  in  principle  to 
the  exercise  of  this  authority  by  the  legislature,  and  there  are  many 
cases  in  the  books,  in  which  it  has  been  held  valid.  And  in  cases  ol 
navigable  rivers,  in  which  the  public  have  an  easement  of  a  more  gen- 
eral nature,  the  Court  of  Sessions,  &c.,  have  no  authority  to  lay  out  a 
highway,  because  inconsistent  with  the  more  general  public  use  to 
which  it  is  appropriated.  The  court  further  remark,  that  in  case  of 
railroads,  land  could  be  taken  in  no  other  way,  because  none  is  pro- 
vided ;  that  the  right  of  the  sovereign  power  of  the  State  is  incontest- 
able, and  in  the  want  of  any  other  provision  for  its  exercise,  is  neces- 
sarily vested  in  the  legislature.(l) 

6.  It  is  held,  in  Ohio,  that  the  erection  of  a  toll  bridge  is  as  much  an 
object  of  public  concern  as  the  laying  out  of  a  turnpike  ;  that  the  legis- 
lature may  confer  a  franchise  for  this  purpose,  and  authorize  the  taking 
of  private  property,  a  compensation  being  provided. (2) 

7.  It  has  been  held  in  Maine,  thatVhere  land  is  taken  for  a  highway, 
the  legislature  must  make  provision  for  compensation  to  the  owner  at 
the  time  ;  otherwise  the  act  is  unconstitutional.(3)  But  in  New  York, 
it  is  suiBcient  that  payment  is  provided  for,  though  not  actually  made. (a) 
A  similar  doctrine  is  now  held  in  England. (8) 

8.  A  riparian  proprietor  has  the  same  right  to  the  use  of  the  water,  as 
the  owner  of  land  has  to  the  land  itself  Hence  no  other  proprietor 
can  disturb  such  use.  But  he  may  be  deprived  of  it  for  the  public  wel- 
fare, provided  he  receives  a  suitable  compensation. (4)(6) 


(1)  Wellington,  &o.,  16  Pick.  103;  Backus 
V.  Lebanon,  UN.  H.  20.  See  Bridgeport  v. 
Hubbell,  5  Conn.  237  ;  Peoples.  Supervisors, 
&c.,  19  Wend.  120  ;  Lyon  v.  Jerome,  26  Wend. 
485;  Newville,  &c..  8  Watts,  172;  Gilson, 
Ac,  lb.  243  ;  Wilmington,  &o.  v.  Trimble,  4 
Whan.  47 ;  Rice,  Ac.  v.  Turnpike.  &o.,  1  Dana, 
86. 


(2)  Toung  V.  Buckingham,  5  Ohio,  488. 

(3)  Comiiis  V.  Bradbury,  1  Pairf.  447  ; 
Bloodgood  V.  Mohawk,  &c.  18  Wend.  9 ;  Smith 
V.  Helmer,  7  Barb.  416;  Harkins  o.  Law- 
rence, 8  Biackf.  266;  Lister  v.  Lobley,  7  Ad. 
&  BU.  124. 

(4)  Cooper  v.  Williams,  5  Ohio,  392. 


(a)  So  in  Indiana.  McCormick  v,  Lafayette,  1  Smith,  83.  Otherwise,  in  case  of  turnpikes. 
Meserole  v.  Mayor,  &c.,  SPaige,  198.  The' appropriation  of  lands  for  a  canal  by  the  agents 
of  the  State,  gives  a  right  to  enter  and  use  the  soil,  but  vests  no  fee  in  the  State  till  ap- 
praisal. Baker  v.  Johnson,  2  Hill,  342.  Where  property  is  appropriated  to  public  uses,  the 
title  does  not  vest  in  the  State,  till  actual  payment  to  the  owner;  but  the  appropriation  may 
be  made  upon  a  mere  provision  for  future  compensation.  P.ubottom  v.  McClure,  4  Biackf. 
507.  See  Armistead  v.  North,  &c.,  4  Eng.  L.  &  Equ.  216 ;  Worsley  v.  South,  Ac,  lb.  223  ; 
Patrick  v.  Beaufort,  4  lb.  496.  .  ,■        ,    ^  ^, 

Where  the  words  of  a  railroad  company's  act  are  capable  of  two  interpretations,  but  the 
general  intent  of  the  legislature  is  complete  indemnification  for  land  taken,  the  court  will  in- 
cline to  that  construction.     Eton,  &o.,  1  Eng.  L.  &  Equ.  51.  /.     j    ,       j    i    , 

(6)  It  has  been  held  that  the  legislature  may  incorporate  a  company  for  dock  and  slack- 
water  navigation  without  compensation  to  mill-owners  affeotpd  thereby.    Monongahela,  &o., 
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9.  "Where  part  of  land  under  lease  is  taken  for  a  road,  this  has  no 
effect  upon  the  lease,  or  the  rent.  Both  the  lessor  and  lessee  may  re- 
cover their  respective  damages.(l) 

10.  In  New  Haippshire,  the  charter  for  a  turnpike  is  a  contract,  within 
the  protection  of  the  constitation  of  the  United  States,  but  subject  to 
the  right  of  eminent  domain,  though  the  powers  of  the  company  may 
be  thereby  suspended,  or  the  company  itself  dissolved.  Thus  a  free 
road  may  be  made.  So,  although  the  charter  reserved  the  right  to  the 
legislature  of  buying  the  turnpike.(2) 

11.  Where  a  railroad  corporation,  authorized  to  enter  upon  and  use 
a  highway,  make  an  embankment,  which  intercepts  the  course  of  an 
adjoining  owner  to  such  highway  ;  he  is  entitled  to  damages,  notwith- 
standing the  charter.(3) 

12.  The  right  of  eminent  domain  does  not  authorize  the  legislature 
to  take  the  property  of  one  man  and  give  it  to  another,  with  or  with- 
out compensation. (4) 

13.  A  corporation  was  empowered  to  construct  a  canal  with  neces- 
sary waste  wears,  &c.  The  route  to  be  fixed,  damages  appraised,  &c., 
by  commissioners.  Water  from  a  wear,  after  passing  other  lands,  flowed 
upon  laud  of  A  and  injured  it,  though  nothing  was  done  but  what  was 
necessary  to  protect  the  canal.  No  compensation  was  provided  for  A. 
Held,  the  depriving  one  of  the  ordinary  use  of  his  land  was  a  taking  of 
it,  and  entitled  him  to  damages.(5) 

14.  As  the  legislature  cannot  take  the  property  of  an  individual,  so 
they  cannot  dispose  of  that  of  the  public,  without  compensation. (6) 

15.  The  right  of  eminent  domain  is  not  a  ■continuing  one,  unless  so 
dechired.  It  is  construed  strictly,  and  after  one  selection  and  appro- 
priation of  property  under  it,  no  other  can  be  made.(7)(a) 


(1)  Parks  V.  Boston,  15  Pick.  198.  See 
Charles,  &c.  v.  Warren,  &e.,  7,  451. 

(2)  Backus  v.  Lebanon,  U  N.  H.  19. 

(3)  Pletclieri?.  Auburn,  &c.,  25  Wend.  462. 

(4)  Nornaan  D.  Heist,  5  "Watts  &  S.  171; 
Hepburn,  3  Bland,  96;  Waring  v.  Waring,  2, 
676. 


(5)  Hooker  v.  New  Haveu,  &c.,   14  Conn. 
146. 

(6)  Hepburn,  3   Bland,  97 ;  Baltimore  v. 
MoKira,  lb.  460. 

(7)  Binney,  2  Bland,  128. 


V.  Coons,  6  Watts  &  S.  101.  In  Pennsylvania,  a  statute  of  1803  allowed  the  owners  upon 
navigable  streams,  declared  by  law  to  be  highways,  to  erect  dams  for  mills,  &e.,  provided, 
they  should  not  injure  navigation  or  obstruct  the  fish.  Held,  this  license  was  not  absolute, 
but  suVjject  to  the  right  of  eminent  domain.  The  Monongaliela,  &c.  v.  Coons,  Law  Rep. 
May,  1844,  p.  38. 

(a)  The  following  recent  decisions  illustrate  and  confirm  the  principles  stated  in  the  text. 
The  taking  of  private  property  for  public  use  can  only  be  justified,  by  the  sovereign  right 
of  eminent  domain,  and  Its  exercise  is  restricted  to  cases  of  public  necessity  and  just  com- 
pensation.    The  People  v.  White,  11  Barb.  26. 

The  provisions  on  this  subject,  in  the  constitutions  of  the  United  States  and  State  of  New 
York,  are  only  declaratory  of  a  previously  existing  universal  law.     lb. 

It  belongs  to  the  sovereign  power,  to  determine  the  necessity  and  expediency  of  appropri- 
ating private  property  to  public  uses,  and  the  courts  have  no  power  to  review  that  deter- 
mination.    Harris  v.  Thompson,  9  Barb.  350. 

The  New  York  constitution  of  1841  prohibits  the  sale  of  the  salt  lands,  and  lands  contig- 
uous. Held,  to  render  tliis  provision  applicable,  the  lands  must  be  clearly  shown  to  fall 
within  it ;  and  that  it  does  not  apply  to  the  takingof  lands  for  highways  and  railroads.  Par- 
melee  V.  Oswego,  &c.,  7  Barb.  599. 

Money,  collected  upon  an  assessment  for  grading  a  public  avenue  in  a  city,  is  proper^, 
within  the  section  of  tlie  constitution,  which  provides  that  private  property  shall  not  be  ta- 
ken for  public  use,  without  just  compensation.  [Morse,  J.,  dissenting.]  The  People  v.  The 
Mayor  &o.,  9  Barb.  635. 
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Where  land  is  taken  for  a  street  in  a  city,  and  compensation  made,  the  city  has  a  right  to 
appropriate  the  land  to  all  such  legitimate  uses  and  servitudes,  as  custom  and  the  public  good 
require.     Plant  v.  Long  Island,  &o.,  10  Barb.  26. 

Private  property  may  be  taken  for  public  uses  without  compensation,  in  cases  of  extreme 
necessity — as  in  case  of  the  pulling  down  of  houses,  and  raising  of  bulwarks  against  an  ene- 
my, or  of  ramparts  against  an  Invading  foe.     Parkham  v.  The  Justices,  &c.,  9  Geo.  341. 

The  Statute  of  1813,  (in  New  York.)  giving  the  mayor,  &o.,  power,  in  case  of  fire,  to  pull 
down  and  destroy  buildings,  ."or  the  purpose  of  preventing  the  spread  of  the  fire,  has  been 
held  unconstitutional  in  New  Jersey.  American,  &e.  v.  Lawrence,  1  N.  J.  114.  Reversing 
American,  &e.  v.  Lawrence,  lb.  248.  The  act  is  held  an  official  or  governmental,  not  an  indi- 
vidual act,  and  not  justifiable  by  the  law  of  overwhelming  necessity.     lb. 

The  act  in  relation  to  the  city  of  New  Tork,  authorizing  the  corporation,  when  the  opening  or 
widening  of  a  street  takes  part  of  an  entire  lot,  in  the  discretion  of  the  commissioner,  to  esti- 
mate and  assess  the  whole  of  such  lot,  and  award  damages  to  the  owner  accordingly,  and  pro- 
viding that  the  title  shall  thereupon  vest  in  the  corporation ;  is  unconstitutional  and  void,  so 
far  as  it  provides  for  taking  land  not  wanted  for  the  street.    Embury  v.  Conner,  2  Sat'df.  98. 

An  act,  by  which  certain  persons  were  incorporated  'as  an  aqueduct  company,  for  the  pur- 
pose of  supplying  a  village  with  pure  water,  with  authority  to  take  springs,  lands  and  rights, 
and  subject  to  the  payment  of  damages  therefor,  as  provided  by  law  in  the  case  of  land  ta- 
ken for  highways,  is  not  unconstitutional,  on  the  alleged  ground,  that  it  authorizes  the  taking 
of  private  rights  of  property  for  a  use  which  is  not  public ;  although  it  contains  no  express 
provision  requiring  the  corporation  to  supply,  on  reasonable  terms,  all  persons  applying  for 
water.     Lumbard  v.  Stearns,  4  Gush.  60. 

A  law,  which  authorizes  the  taking  of  private  property  for  public  uses,  is  not  necessarily 
unconstitutional,  because  it  omits  to  provide  compensation  for  those  wlio,  although  their  pro- 
perty is  not  taken,  suffer  indirect  or  consequential  damage.  Radcliff  v.  The  Mayor,  Ac,  4 
Comst.  195. 

The  compensation  required  by  the  constitution  to  be  paid,  whenever  private  property  is 
taken  for  public  use,  does  not  consist  of  real  or  imaginary  benefits  derived  from  such  im- 
provements, but  can  only  be  made  in  money.     The  People  v.  The  Mayor,  &c.,  6  Barb.  209. 

"Where  the  lands  of  any  given  number  of  persons  are  taken  or  assessed,  to  provide  a  mu- 
nicipal corporation  with  the  means  of  dedicating,  grading  and  paving  a  public  avenue,  for 
public  use;  unless  the  body  corporate  pays  something  out  of  tlie  public  treasury,  or  parts 
with  some  portion  of  the  public  property  as  an  equivalent,  it  cannot  be  said  to  make  com- 
pensation.    [Per  Brown,  J.]     The  People  v.  The  Mayor,  &c.,  9  Barb.  635, 

Just  compensation  for  property  taken  wrongfully,  or  taken  under  the  pressure  of  public 
necessity,  means  nothing  less  than  the  prompt  restoration  of  everything  taken,  or  its  equiv- 
alent rendered  in  som  thing  which  the  taker  has  a  right  to  bestow.     [Per  Brown,  J.]     lb. 

The  taking  of  land  for  a  public  highway,  is  not  such  an  appropriation  of  the  property  to 
the  public  use,  within  the  constitution  of  Vermont,  (part  1,  art.  2,)  as  necessarily  requires 
compensation  in  money.  There  should  be  such  a  taking  of  the  property  as  divests  the 
owner  of  all  title  to,  or  control  over  it,  and  amounts  to  an  unqualified  appropriation  of  it  to 
the  public.     Livermore  v.  Jamaica,  23  Vt.  361. 

The  statute,  [Rev.  Stat.  c.  20,  sec.  53;  Comp.  St.  c.  22,  sec.  67,]  which  provides,  that,  in 
estimating  the  damages,  which  may  be  sustained  by  any  person,  owning  or  interested  in 
lands,  by  reason  of  laying  out  or  altering  any  highway,  the  benefit  which  such  person  may 
receive  thereby  shall  be  taken  into  consideration,  is  not  repugnant  to  that  article  of  the  con- 
stitution of  the  State,  [Const  part  1,  art.  2,]  which  provides,  that,  whenever  any  person's 
property  is  taken  for  the  use  of  the  pubho,  the  owner  ought  to  receive  an  equivalent  in 
money.     lb. 

Where  an  act  of  the  legislature  contemplates  the  taking  of  private  property  for  public 
use,  and  makes  provision  for  the  payment  of  damages  sustained  by  individuals,  any  subse- 
quent act,  which  tends  to  deprive  such  individuals  of  compensation,  is  void  ;  although,  by 
such  subsequent  act,  the  property  returns  to  the  same  individuals.  The  People  v.  The  Su- 
pervisors, Ac,  4  Barb.  64. 

It  seems,  that  a  statute,  which  authorizes  the  transfer  of  one  man's  property  to  another 
without  the  consent  of  the  owner,  is  unconstitutional  and  void,  although  compensation  is 
made.     Embury  v.  Conner,  3  Comst   511. 

But  the  benefit  of  the  constitutional  provision  may  be  waived  by  the  party  interested; 
and,  therefore,  a  law  providing  lor  the  transfer  of  property  from  one  individual  to  another, 
with  the  consent  of  the  owner,  is  not  unconstilutional.     lb. 

And  if  such  law  dispenses  with  the  written  consent  of  the  owner,  his  consent  may  be 
shown  by  parol  evidence  of  his  acts  and  declarations,  so  that  the  title  to  the  land  will  pass, 
notwithstanding  the  statute  ol  frauds,     lb 

The  provision  in  the  act  relating  to  the  city  of  New  Tork,  (2  R  L.  116,  sec.  179,)  autho- 
rizing tne  commissioners  in  certain  eases,  where  parts  of  lots  or  purcelsofland  were  required 
for  the  improving  of  streets,  to  include  in  their  estimates  and  assessments  the  whole  ol  such 
lots  or  parcels,  and  vesting  the  residue  of  the  lands,  not  actually  required  for  the  purposes  of 
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such  improvements,  in  the  corporation  of  the  city  of  New  York  in  fee-simple,  with  the  right 
to  dispose  of  the  same ;  should,  it  seems,  be  read  and  construed  so  as  to  require  the  consent 
of  the  owner  as  to  the  part  not  required  for  public  use,  and  therefore  is  not  unconstitu- 
tional,    lb. 

And  where,  under  the  act,  proceedings  are  taken  with  the  consent  of  the  owner,  and 
duly  confirmed  by  the  court,  and  the  damages  are  paid  pursuant  to  the  statute,  such  pro- 
ceedings operate  as  a  conveyance  of  the  land  by  the  owner,  and  vest  the  title  in  the  corpo- 
ration,   lb. 

It  seems,  that  the  disability  of  a,  feme  covert,  to  give  consent  to  the  taking  of  her  land  by  a 
public  corporation,  will  be  removed  by  a  statute  authorizing  the  laud  to  be  taken,  provided 
the  owners  consent — there, being  no  exception  made  to  this  proviso.  Embury  v.  Conner,  3 
Comst.  511. 

If,  at  the  time  of  the  adjudication  by  county  commissioners  that  the  location  of  a  high- 
way petitioned  for  is  of  common  convenience  and  necessity,  an  owner  of  land  waives  all 
claim  to  damages,  he  will  be  bound  thereby,  and  cannot  afterwards,  at  the  location  of  such 
highway,  retract  his  waiver  and  claim  damages.     White  v.  County,  Ac,  2  Cush.  361. 

Land  was  taken  under  the  act  of  1S19,  for  the  Erie  Canal,  used  as  the  bed  of  the  canal 
for  a  number  of  years,  and  afterwards  abandoned  by  the  State,  and  the  canal  located  in  a 
different  place.  Held,  such  land  reverted  to  the  original  ov/ner,  although  the  act  declared 
that  it  should  vest  in  the  State  in  fee-simple.     The  People  v.  "White,  11  Barb.  26. 

Many  recent  questions  upon  this  subject  have  grown  out  of  the  general  establishment  of 
railroads. 

A  law  which  authorizes  an  entry  upon  land,  for  the  purpose  of  making  the  preliminary 
or  final  surveys  for  a  railroad,  before  compensation  is  made ;  is  not  unconstitutional,  if  it 
makes  suitable  provision  for  compensation,  in  case  the  land  shall  subsequently  be  taken  for 
such  railroad.     Polly  v.  Saratoga,  &c.,  9  Barb.  449. 

An  act,  by  which  a  railroad  corporation  was  established  in  the  usual  manner,  and  with 
the  ordinary  powers  and  privileges,  authorized  the  corporation  to  locate  their  road,  so  that 
the  same  might  pass  over  certain  land,  which  belonged  to  and  was  held  by  the  Common- 
wealth, as  a  body  politic,  for  a  particular  purpose,  but  without  any  expression  in  the  act  of  a 
design,  on  the  part  of  the  legislature,  to  aid  the  corporation  in  their  undertaking.  Held,  it 
was  not  the  intention  to  grant  the  land  of  the  Commonwealth,  or  any  easement  therein,  to 
the  corporation,  without  compensation  ;  and,  if  such  land  were  taken  by  the  corporation  for 
their  road,  the  Commonwealth  might  claim  damages,  before  the  appropriate  tribunal,  in  the 
same  manner  as  an  individual  proprietor.     Com.  v.Boston,  &c.,3  Cush. 25. 

The  Hudson  River  B.  R.  Co.  was  authorized,  by  the  legislature,  to  construct  a  railroad  be- 
tween the  cities  of  New  Tork  and  Albany,  commencing  in  New  York,  with  the  consent  of 
the  corporation  of  the  city;  and  the  directors  were  authorized  to  locate  the  work  along  cer- 
tain streets  of  the  city,  with  the  consent  of  the  mayor  and  common  council.  The  railroad 
was  constructed  along  such  streets  with  the  consent  of  the  mayor  and  aldermen,  and  the 
owners  of  certain  lots  abutting  on  said  streets  sought  to  obtain  an  injunction  to  prevent  the 
company  from  laying  down  their  rails  along  said  streets,  on  the  ground  that  it  was  taking 
private  property  without  compensation,  and  that  such  road  was  a  nuisance.  Held,  the  court 
would  not  thus  interfere  ;  that,  for  contingent  and  consequential  damages,  there  was  a  right 
of  action  at  la  w  ;  that  this  was  not  a  taking  of  private  property  without  compensation,  within 
the  meaning  of  the  constitution ;  that  the  prohibition  was  against  taking  private  property, 
and  not  against  injuries  to  private  property;  that  a  railroad  is  not  per  se  a  nuisance,  and  the 
use  of  a  street  for  a  railroad  track,  so  as  not  to  obstruct  the  right  of  passage  of  the  public, 
did  not  amount  to  a  nuisance,  or  a  purpresture :  and  that  the  rule  applied,  even  where  the 
surface  of  the  street  was  slightly  varied  in  the  construction  of  the  track.  Drake  v.  Hudson, 
&c.,  1  Barb.  508. 

Where  the  land  of  one  deceased  is  taken  for  a  railroad,  the  heir  and  not  the  administrator 
is  entitled  to  the  damages  and  to  prosecute  for  the  recovery  thereof,  although  the  administrator 
had  previously  represented  the  estate  to  be  insolvent,  and  afterwards  obtained  a  license  to 
sell  the  real  estate  for  payment  of  debts.    Boynton  v.  Peterborough,  &c.,  4  Cush.  467. 

In  estimating  ihe  damages  for  land  taken  for  a  highway  or  railroad,  any  direct  and  pecu- 
liar benefit  or  increase  of  value,  accruing  therefrom  to  land  of  the  same  owner  adjoining 
or  connected  with  the  land  taken,  and  forming  part  of  the  same  parcel  or  tract,  is  to  be  con- 
sidered by  the  jury,  and  allowed  by  way  of  set-ofif ;  but  not  any  general  benefit  or  increase 
of  value,  received  by  such  land  in  common  with  other  lands  in  the  neighborhood,  nor  any 
benefit  to  other  land  of  the  same  owner,  though  in  the  same  town.  Meacham  v.  Fitohburg 
Railroad,  4  Cush.  291. 

Evidence  is  not  admissible  of  the  price  paid  by  the  respondents,  for  land  adjoining  the 
land  in  question,  under  an  award  of  arbitrators,  mutually  agreed  upon  to  estimate  the  same. 
White  v.  Pitchburg  Railroad,  4  Cush.  440. 

The  present  Value  of  the  lands,  not  at  a  forced  sale,  but  at  a  sale  which  a  prudent  holder 
would  make,  if  he  had  the  power  of  election  as  to  time  and  terms,  is  to  govern.  It  is  proper 
to  regard  the  location  of  the  land,  and  the  probabilities  which  a  prudent  man  would  enter- 
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tain,  of  the  increased  value  of  the  property  for  building  purposes.  Somerville,  &o.  v.  Doughty, 
2  N.  J.  495. 

It  is  not  oonapetent,  in  order  to  rebut  the  opinions  of  witnesses  as  to  the  value  of  land 
taken  for  a  railroad,  to  show  that  in  other  towns  lands  had  been  increased  in  value  by  the 
proximity  of  the  road.     [Ogden,  J.,  dissenting.]     lb. 

In  estimating  damages  to  an  estate  by  the  construction  of  a  railroad,  the  jury  are  to 
take  into  consideration  the  injury  to  the  lands  uot  taken,  to  the  owner's  dwelling-house 
on  the  estate,  the  subjection  of  his  family  to  danger,  his  buildings  to  risks  of  fire,  the  incon- 
venience caused  by  embankments  and  excaT*tions,  and  deterioration  of  his  lands  for  agri- 
cultural purposes  or  for  building  lots.  [Ogden,  J.,  dissenting,  as  to  danger  of  family,  and 
risk  of  fire.]     Somerville,  &e.  v.  Doughty,  2  New.  Jer.  495. 

Appraisers,  appointed  to  value  land  taken  by  a  railroad  company,  are  not  authorized  to 
appraise  the  land,  with  a  reservation  of  easements  and  privileges  to  the  owner,  but  must 
appraise  the  land  at  its  actual  value.  Therefore,  where  the  inquisition  stated  that  the 
award  of  danfeges  was  "  based  on  the  supposition,  and  made  on  the  condition  arid  with  the 
understanding"  that  the  owners  of  the  land  might  open  a  street  across  the  railroad  ;  held, 
the  appraisement  was  illegal,  and  the  inquisition  should  be  set  aside.  [Whittlesey,  J.,  dis- 
senting.]    Hill  V.  Mohawk,  &c.,  5  Denio,  206. 

See  further  Peavy  v.  (5alai3,  &o.,  30  Maine,  498  ;  Vermont,  &o.  v.  Baxter,  22  Verm.  365  ; 
Taylor  v.  County,  &c.,  13  Met.  449;  Porter  v.  County,  &c.,  lb.  479;  Morss  v.  Boston,  &o.,  2 
Cush.  536;  Com.  v.  Boston,  &c.,  3  Cush.  26;  Saddv.  The  Maldon,  &c.,  3  Eng.  L.  &  Equ.  410; 
East,  &o.  V.  Grattke,  8  Eng.  L.  &  Equ.  59 ;  Collins,  4;c.,  lb.  143  ;  Armstoad  v.  North,  &c.,  4 
Eng.  L.  &  Equ.  216;  Birmingham,  &c.  v.  Eegina,  4  Eng.  :|^&  Equ.  276;  "Worsley  v.  South, 
&c.,  4  Eng.  L.  &  Equ.  223 ;  "Waterford,  &c.  v.  Dalbiac,  lb.  455  ;  Burkinshaw  v.  Birmingham, 
&c.,  lb.  489  ;  London,  &c.  v.  Bradley,  5  lb.  105  ;  Glover  v.  North,  &c.,  lb.  335  ;  Doughty  v. 
SomerviUe,  &c.,  1  N.  J.  442. 
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.       ii.  156 

Appendant,  way,  and  in  gross — distinction 

ii.  16 

common            ..... 

ii.  69 

Application  of  purchase-money,  whether  purchaser  bound  for 

i.  341 

of  p»yments,  in  case  of  mortgage 

i.  458 

system  in  Pennsylvania      .            .            .            .  • 

ii.-  257 

Appointment,  power  of,  gives  a  fee 

i.  623 

Apportionment,  of  rent              ..... 

.      i.  236,  238 

in  case  of  eviction 

i.  250,  255 

rent-charge       ..... 

i.  258 

common     ..... 

ii.  70,  71 

Appropriation  of  common  to  public  uses 

ii.  73 

Appurtenances,  whether  way  passes  under 

ii.  16,  17 

cannot  pass  land          .... 

ii.  367 

whether  water-course  passes  under 

ii.  113,  125 

what  are          ....            . 

ii.  356,-  357,  358 

to  water-privilege              .... 

ii.  358 

Appurtenant,  way         ...... 

ii.  21,  29 

^                common         ...... 

ii.  69 

covenants            ..... 

a  390 

A  prendre  prescription         ...... 

.       ii.  161 

Arm  of  sea,  fishery  in               ..... 

ii.  144,  147,  161 
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Articles  of  agreement,  whether  severance  of  joint  tenancy 

construed  liberally 
Artificial  streams,  and  natural — distinction 
Ascend,  inheritance  cannot,  at  common  law 
Assent  to  deed,  necessary  .... 

Assets,  trusts  are  ..... 

whether  equity  of  redemption  is    . 

mortgage  is       . 

bound  by  warranty  .... 

Assignee  of  lease,  whether  bound  by  covenants 

of  reversion,  whether  bound  by  agreements  between 
and  lessee 
title  to  rent 
of  mortgagor, 

reversion,  mortgagee  is 
note,  may  levy  on  equity  of  redemption 
vendor,  lien  o^  for  price 
Assignment  of  dower 

relates 

againM  common  right 
condition  against    . 
of  lease,  in  futuro 
by  lessee,  no  surrender 

Imphed         .... 

of  reversion  .... 

lease,  or  contract  to  assign,  whether 
by  tenant  at  will 
of  trust,  must  be  written 
reversion,  passes  conditions,  &o. 
mortgage  .... 

effect  on  claim  .of  dower 
how  made 

is  the  con  veyance  of  an  estate 
whether  transfer  of  note  is  an 
to  subsequent  mortgagee 
not  without  debt 

whether  transfer  is  an,  or  a  discharge 
quitclaim  deed  may  be     . 
contingent  remainder 
deed  of       . 

lease  and  release  may  operate  as 
to  several,  effect  on  covenants 
what  covenants  pass  by  .  .  . 

of  covenant,  assignor  cannot  sue  after 
Assignment,  and  underlease,  distinction 

of  mortgage,  usury  in  case  of    . 
Assigns,  in  a  deed  of  the  fee  ... 

rent  reserved  to,  ends  with  lessor's  life 
Associates,  conveyance  to  .... 

Assumpsit,  title  cannot  be  tried  in  . 
none  upon  sealed  lease 
for  rent  ...... 

not  by  mortgagor  against  mortgagee 
between  joint  tenants,  &c. 
whether  on  sealed  instrument 
against  one  accepting  a  deed 
Attachmg  creditor  may  redeem  mortgage 

must  have  notice  for  partition 
Attachment,  of  building  .... 

crop  .... 

for  rent        .  .      •     . 

simultaneous,  of  equity 
of  equity,  mortgage  discharged  after 
what  may  be  covered  by 


lessor 


i.  683 
ii.  348 
ii.  99,  n.,  132 
ii.  201 
ii.  280,  298  &  n. 
i.  331 
i.  415 
i.  430 
ii.  382,  383,  384 &n. 
i.  208,  412,  n. 

i-  190 

i.  234 

i.  407,  n. 

i.  409 

i.  416,  n. 

i.  496 

i.  138,  154 

.   i.  104,  112 

i.  158 

.   i.  311,  383 

i.  118 

i.  184 

i.  189 

i.  190 

i.  198 

i.  281 

i.  328 

i.  381 

i.  438 

i.  411 

i,  431 

i.  432 

.  431,  432,  439 

i.  436 

i.  438 

i.  444 

i.  441 

i.  558 

ii.  322 

.   ii.  341 

ii.  389,  n. 

.   ii.  390 

ii.  392 

i.  185,  2,  393 

i.  461 

i.  55 

i.  234 

ii.  352 

i.  140 

.   i.  188,  n. 

i.  244 

i.  415 

i.  597 

ii.  295,  297 

ii.  339,  n.,  385 

.   i.  416n. 

i.  660,  u. 

i.  8 
i.  12 
i.  246 
i.  461 
i,  464 
i.  464 
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Attachment  of  equity  in  a  case  of  fraudulent  mortgage 

oonoealment  of,  from  purchaser 
Attainder,  bars  dower 
Attendant  terms 
Attestation  of  deed 
Attorney,  not  allowed  to  purchase,  when     . 

deed  by  .  .  .  _  _ 

livery  by  . 
Attornment  •  ■  .  .  . 

whether  void 

unnecessary  .... 

effect  of,  in  case  of  mortgage 
Authority  to  convey,  must  be  under  seal 
cannot  be  released 
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i.  464 

i.  410 

i.  118 

1.358 

.       ,    ii.  308 

i.  348,  351 

ii.  282 

ii.  312 

i.  190,  ii.  313 

i.  219,  n. 

i.  410 

i.  410,  411 

ii.  282 

ii.  318 


B 


Back  water      ....... 

ii.  109,  n.,  123 

124,  125 

Bailiff,  mortgagee  is           . 

1.426 

Bank,  ownership  to,  includes  stream 

ii.  87 

of  river,  what          ...... 

ii.  87,  n. 

taxation  of,  whether  constitutional 

ii.  62 

Bankruptcy,  condition  for  re-entry  upon 

i.  372 

Bargain  and  sale          ...... 

ii.  307 

consideration  of 

.     ii.  290 

291,  293 

unattested  deed  may  be        . 

ii.  308,  328,  n. 

livery  unnecessary  in      . 

ii.  311 

construed  as  feoffment 

ii.  311 

confirmation 

, 

ii.  340 

passes  only  actual  interest 

ii.  313 

release  may  operate  as               .            .            . 

ii.  318 

lease  and. release  is  a 

ii.  333 

covenants  in        .                        .            . 

ii.  379 

whether  covenants  are  implied  by 

ii.  387 

Bargain  and  sell     ....... 

ii.  324 

may  create  a  covenant  to  stand  seized 

ii. 

327,  340 

Barring  of  jointure ...... 

i. 

169,  193 

Base  fee           ......           . 

i,  56 

deed  of  tenant  in  tail  creates            .            .            .            . 

i.  59 

dower  in  . 

i.  116 

no  remainder  upon    ...... 

i.  512 

reversion         ...... 

i.  563 

Bastard,  remainder  to        . 

i.  530 

whether  he  can  inherit          .... 

ii  192 

Bathing-house,  personal  property              .            .            .            . 

. 

i.  7 

Bawdy-house,  keeping  of,  forfeits  lease 

1.207 

Bay,  fishery  in       ......            . 

ii. 

144,  151 

Beach,  devise  of           ....            . 

ii.  94,  n. 

what  is       ......            ■ 

. 

ii.  87,  n. 

Bees,  title  to    .            .            .           .            ■            .           ■ 

i.  11,  11. 

Benefices     .....••• 

. 

i.  36 

Beneficial  seizin            .... 

i.  102  n. 

Betterments,  in  case  of  life  estate              .            .            .            . 

i.  85,  n. 

whether  allowed  against  the  state 

ii.l79,  n. 

allowance  for           ....            . 

ii.  181 

Between,  meaning  of  term        .            .            .         _  . 

ii.  368 

Beyond  seas,  meaning  of  . 

ii.  187 

Bigamy,  effect  on  curtesy        ..... 

i.  82 

dosv?r              ..... 

i.  101 

Birch  trees,  felling  of,  is  waste            .... 

i.  262 
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Birth  of  issue — curtesy    .... 

Blank,  for  consideration  of  deed 

paper,  filled  after  signature — no  deed 
SoUa/ry,  ejectment  for  .... 

:Bond,  repugnant   ..... 

jointure  by         ....  . 

for  rent,  no  extinguishment 

ofdefeazance     ..... 

for  price  of  land,  is  an  acceptance  of  deed 
Botes    ....... 

Boundaries,  whether  they  control  course,  Ac. 
parol  evidence  of .  .       '     . 

Box,  whether  removable  .... 

Breach  of  condition,  entry  for  . 

after  grantor's  death 
covenant       ..... 

Bridge,  license  to  build  not  revocable 

over  water-course,  in  connection  with  highway 

navigable  river,  authority  for   . 
obligation  to  support  •  ., 
building  of — compensation  to  ferry  - 
whether  ferry  gives  right  to  build 
compensation  to  former  bridge 
Brush,  cannot  be  changed  to  stone  tucjr 
Bugs,  leased  house,  infested  with     . 
Buildings,  on  another's  land     .... 

removal  of         . 

pass  with  land         .... 

waste  as  to        . 

adjoining,  mutual  rights  of  owners 
reservation  of    . 
Burning  of  leased  house,  effect  of 
Burying-ground,  way  through 

reservation  of,  in  deed 
By-road       ...... 

a  river,  boundary      ..... 

meaning  of,  in  deed. 


1. 18 

ii.  294 

.       ,    ii.  294 

ii.  98 

.    i.  59,  354 

i.  166 

i.  248 

i.  393 

ii,  281 

i.  65 

ii.  236,  269 

ii,  345,346 

i.  24 

i.  384 

i.  386,  387 

ii.  403 

i.  225,  n. 

ii.  26 

ii.  95,  96,  n. 

ii.  3'J 

ii.  50 

il  41,  48 

ii.  50 

ii.  146 

.  i.  210,  n. 

i.  5 

i.  22 

i.  3 

i.  263,  264,  266,  2'76 

ii.  81 

ii.  3t2 

i.  211,  254  n.,  264 

ii,  24 

ii.  373 

ii.  22 

ii.  89,  n. 

ii.  a68,  370,  378,  379 


Calendar  month  .  .  ..  , 

Cambridge  Common 

Canal,  is  a  highway     .  .  .  . 

statute  as  to  flowage  does  not  include 
Cancelling,  defeasance,  effect  of 

deed    .... 
Canonical  disabilities   . 
Canons  of  descent 

apply  to  trusts 


Cartroads         ...... 

Case,  action  on,  by  reversioner     .... 

by  one  joint  tenant,  &o.,  against  another 
OatcMng  bargains,  with  heirs        .... 

Cattle,  at  large— highway       .... 

Cave,  whether  real  estate  .  .         /  . 

Caveat,  in  case  of  public  lands  {See  Grant,  Patent,  &o.) 
Cellar,  does  not  pass  with  yard  .    '        . 

Certain,  prescription  must  be        . 
Certificate  of  acknowledgment,  form 

for  public  lands  {See  Gbant,  Patent,  &o.) 


i.  176,  n 

ii.  73 

ii.  29,  n. 

li.  132 

i.  395,  &  n. 

ii.  445 

1.  97 

ii.  201 

i.  328 

ii.  8,  23 

ii.  22 

i.  564,  565,  &  n. 

i.  598 

i.  571 

ii.  27 

i.  4 

ii.  356 
ii.  163 
i.  125 
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tSjamber,  is  real  estate     .  ,  .  .  , 

Ghanoery,  jurisdiction  of  title  deeds   .... 

assignment  of  dower  unnecessary  in   . 

jurisdiction  of  dower         .... 

remedy  for  rent  .... 

waste  -  .  .  . 

has  peculiar  jurisdiction  of  trusts 

autiiority  ol,  as  to  trustees 

relief  in,  for  breach  of  condition 

what  is  a  mortgage  in     . 

jurisdiction,  in  case  of  concealment  of  incumbrance 

proceedings,  in  case  of  mortgage 

control  of  contingent  remainders 

power  of  partition 

jurisdiction  of  reversions 

correction  of  deed  in 

relief  for  deficiency  of  land 

jurisdiction  of  watercourse  . 

limitation  in        . 

jurisdiction  of  infants  .     • 

requires  consideration 

jurisdiction,  of  attestation  of  deed    . 
as  to  defective  livery 
of  covenants 

parol  evidejice  in 

Change  of  possession  distinction  as  to  uses  founded  on 
in  mill,  effect 
property,  effect  on  prescription 
Charge,  and  condition — distinction 
lien  of  vendor  is  a        . 
upon  devisee,  gives  a  fee 
joint  tenant  cannot  create  a    . 
Charitable  uses, 

devises  .  , 

Charles  River  Bridge  .... 
Charters,  detirme  of  .  .  . 

Chartered  rights,  protection  of 
Chattel  interest,  what 

a  perpetual  lease  is  a  . 
estate  for  years  is  a 
whether  rent  is  a         . 
tenancy  at  will  is  a 
real,  joint  tenancy  in   . 
Chattels — fixtures 
Child,  posthumous,  remainder  to 
<3iildren — term,  whether  sufiBcient  for  entailment 
devise  to — Shettey's  cote 
whether  a  bastard  included  under 
Chose  in  action,  rent  is  .  .  ■ 

a  mortgage  is      . 
Christian  name,  mistake  in      . 
Chudleigh's  case  .  .  .  .  - 

Churchyard,  way  through 

way  to  ...  • 

grant  for  a 
City  custom,  as  to  party  walls,  &o. 
Civil  death,  whether  sufficient  for  dower 
seizin,  in  case  of  use 
law,  governs  descent 
Claim,  for  breach  of  condition     . 

what  is  a        . 
Clauses  of  deed,  construction  of 
Clearing  of  lands,  by  mortgagee 


i.  4 
i.  66 
i.  140 
i.  146 
.     i.  246,  255 
.  i.  211,  408,  412 
i.  301 
.  i.  356,  357,  360 
.      i.  375,  382 
i.  292 
i.  470 
i.  477 
i.  550 
i.  604,  a.,  608,  n. 
i  573 
ii.  347 
ii.  368 
ii.  103,  u.,  105,  n. 
ii.  179 
ii.  286 
ii.  290 
ii.  309 
ii.  312 
.       ii.  392,  401 
ii.  347 
i.  546 
ii.  107,  115,  126 
ii.  164,  165 
.     i.  363,  n. 
i.  493 
i.  630 
1  581 
ii.  289 
ii.  554 
ii.  50 
i.  118 
ii.  49 
i.  3 
i.  214 
L  177,  179 
i.  237,  238 
i.  281 
i.  679,  580 
i.  19 
i.  537 
.  i.  619,  636 
i.  643,  650 
ii.  195 
i.  236 
i.  413,  414,  433 
ii.  350 
i.  540,  545,  646,  549 
ii.  8 
.       ii.  19,  20 
ii.  352 
iL  85,  n, 
i  108 
i.  296 
ii.  202 
i.  384 
i.  386 
ii.  338,  347 
L  427 
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Clearing  and  cultivating,  is  an  improvement 

boundary  by     . 
Coala,  from  other's  wood,  ownership 
Cognizee  of  Statute,  may  redeem  mortgage 
Collateral,  to  the  land,  a  use  was  originally 

security,  taken  by  vendor,  whether  a  waiver 
kindred,  what 

power,  cannot  be  released    . 
Collateral  covenants,  not  assignable 

facts,  parol  proof  o^  in  relation  to  deed 
warranty 
College,  reservation  of  land  for   . 
Commencement  of  lease        .  .  , 

Commission,  of  trustees 

whether  mortgagee  has 
Commitment  of  mortgagor,  no  discharge  of  mortgage 
Committee  of  insane  person,  lease  by 
Common,  assignment  of  dower  in 
right  of,  is  no  eviction 
recovery,  effect  on  remainders 
tenancy  in  .  .  . 

words  which  create 
appendant 
appurtenant     . 
o{  estovers 
piscary 
fishery 
fishery 

right,  no  prescription  for  ' 
privilege,  no  prescription  for 
lands,  may  pass  by  vote 
socage  tenure 
seal  of  corporation 

Commons      ..... 
may  be  entalied 
and  ways,  distinction 
Communis  error,  &c.       . 
Concealment  by  mortgagee  . 

of  deed, — limitation 
Concessi,  effect  of  term 
Conclusion  of  deed 
Concurrent,  contingent  remainders 
Condition,  is  real  property 

against  alienation 

repugnant     .... 

and  limitation — distinction 

in  lease         .... 

for  payment  of  rent 

waiver  of 

estate  on  .  .  . 

what  is  a      . 

and  charge,  distinction 
covenant,  distinction 

cannot  be  also  a  covenant 

of  mortgage,  precedent  or  subsequent 

subsequent,  remainder  upon 

of  remainder,  void 

words  necessary  to  make 

of  deed         .... 

and  defeazance,  distinction 

no  parol  evidence  of 

and  reservation,  &c.,  distinction 
Conditional  fee  .... 


of 


his 


li.  239 
ii.  364 
i.  6 
1.416 
i.  291 

lien    .     .      i.  493 

ii.  192 

ii.  318 

ii.  393 

ii.  343 

iL  382 

ii.  270 

ii.  201 

i.  346 

i.  426 

i.  434,  n. 

i.  204 

i.  15T 

i.  251 

i.  54t 

i.  584 

i.  661,  664,  665,  666 

ii.  69 

ii.  69 

ii.  10 

li.  143 

ii.  143 

ii.  143 

ii.  164 

ii.  164 

ii.  237,  240 

ii.  257 

ii.  297 

ii.  69 

i.  58 

ii.  37,  n. 

ii.  283 

i.  470 

ii.  180 

ii.  386 

ii.  295 

i.  522 

.  i.  1 

i.  65 

.  i.  55 

i.  80,  207,  241,  242,  390 

i.  202 

.  i.  240 

1.  245 

i.  349 

.  i.  349 

i.  349,  n.  616,  n. 

371  n.  381,  ii.  378,  385,  386 

.   1.  394,  395,  396 

.  i.  404 

i.  527 

.  i.  530 

i.  669 

.   iL  294,  378 

ii.  322 

ii.  342 

.  ii.  373,  u. 

i.  56,  68 
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Conditional  fee,  merger  of     .  .  .  .  .  .  ,  .        i.  60. 

curtesy  in  .......  i.  80 

dower  .  .  .  .  .  .  ,  .  i.  116 

no  reversion  upon  ...  .  ,  .        i.  563 

assignment  of  dower         .  .  .  .  .  .  .     i.  159 

delivery  of  deed  ......  ii,  303,  307 

limitation  .  .....      i.  390,  631,  533,  534 

sale  and  mortgage,  distinction  .....  i.  397 

judgment  on  mortgage  .  .  .  ,  .  .     i.  474 

fee,  »no  remainder  upon  .  .  .  •  .  .  i.  512 

merger  in  case  of       ...  .  .  .  i.  512,  n 

Confidence  in  the  person,  implied  in  a  use  .  .  .  .  1.  291 

Confirmation,  of  voidable  lease  .  .  .  ■  1205,206,207 

deed  of  agent  .....  ii.  282,  283 

wife  ......  ii.  287 

to  insane  person  .  .  .  .  •  ii.  288 

release  may  operate  as  .  .  .  .  .  .    ii.  3 1 8 

deed  of  .......       ii.  319 

bargain  and  sale  may  operate  as     .  .  .  .  .         ii.  340 

Confiscation,  effect  on  remainders  .  .  .  .  .  .    ii.  548 

Consanguinity,  what  ........         ii.  192 

CoBsereator  of  idiot,  lease  by  .......    i.  204 

Consideration,  of  assignment  of  lease  .  .  .  .  .  i.  187 

necessary  to  use  and  trust      ....  i.  292,  307,  n. 

payment  of,  raises  a  trust  .  .  .  .  .  i.  3 1 2 

of  covenant  to  stand  seized  .  .  .  ii.  327,  330,  832 

conveyance  without — trust  .....  i.  320 

of  bargain  and  sale      ....  .  .     ii.  325 

of  deed,  parol  evidence  as  to         .....    ii.  291,  342 

acknowledgement  of,  in  deed,  whether  it  may  be  rebutted  i.  318,  320,  n. 

of  lease,  covenants  are  a  .  .  .  .  .  .    i.  320 

future,  trust  results  in  case  of 
want  of,  for  mortgage 

of  conveyance,  effect  of  as  to  joint  tenancy,  &o., 
deed  ..... 

implied        .... 

Constitution,  protection  of,  to  charters 

watercourse 
no  prescription  against 
bearing  of,  upon  laws  affecting  remedies    . 
Consummate,  when  curtesy  is        .  .  .  .  .  '  •  i-  ''9 

Cmmmmatio  eaislxns — delivery  of  deed  .  .  .  .  ii.  303 

Construction,  of  public  grants  ■•■••!!'  ^^'^ 

deeds              .....                        •  i'-  336 

exception             ....                        .            .  ii.  3f  2 

Contingency,  estate  upon,  is  for  life    .            .            .            .            ■            •  .      i.  64 

to  what  remainders  applicable          .            .            •            .            .  i.  523 

of  remainder,  double        .            .            .            .            '       »       '  •    i-  530 

Contingent  claim,  rent  is               .....                        .  i.  239 

remainder  and  springing  use          .....  i,  541 

uses     .....••••  ^-  538 

remainders  and  conditional  limitations      ....        i.  531,  532 

remainder         ...■••••  \-  513 

and  vested  remainders,  compared               .            .            .            .  i.  518 

and  vested  estates       .            .            .            .  i.  518 

intermediate  limitation       ......  i.  520 

remainder  and  time  of  estate's  vesting— distinction    .            .            .  i.  524 

defeat  of             .....             •  1-5*3 

and  entailment,  compared               .            .            .            •  .     '■  ^^^ 

interest,  and  possibility — distinction          .            .            .            .  i.  570,  n. 

remainder,  no  partition  of        .  .  ■  .  .  .11.  223 

Qmtinual  claim i.  45,  ii.  312,  n. 

Continued  possession       '   .           .            •           •           •           •           •           .  i.  49 


i.  821 

.     i.  468 

i.  577 

ii.  289,  354 

ii.  291 

.      ii.  49 

ii.  112,  &  n. 

.    ii.  164 

ii.  168 
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Contract,  of  wife  to  convey     ,           .           .           .           . 

1.  89 

for  lands,  whether  it  gives  dower 

i.  115,  116 

to  convey,  whether  a  bar  of  dower 

i.  119,  n.,  120 

jointure  is  not  a              ..... 

1.  166 

for,  and  reservation  of,  rent — distinction 

,           .         i.  233,  235 

for  conveyance,  trust  arising  from 

i.  312 

limiting  right  of  redemption 

i.  398 

lease  is  a 

i.  536 

by  heir         ....            .           . 

i.  670' 

whether  a  Legislative  grant  is  a 

.     ii.  43,  49 

interfering  with  sale  of  public  land,  void     . 

ii.  233 

bargain  and  sale,  &c.,  is  a          . 

ii.  334 

Contribution  for  redemption  of  mortgage 

i.  419,  450 

between  joint  tenants,  &c.     . 

i.  696,  697,  &  n. 

Conversion,  of  land  is  waste      ..... 

i.  265 

Conveyance,  by  cestui  qm  trust     ..... 

i.  32» 

tenant  in  common,  restrictions  upon 

i.  593 

■    effect  of 

i.  660,  &  n. 

words  of            ... 

i.  617 

by  heir           ...            ... 

1,  570 

of  mill,  &o.          .            .            .            .            . 

ii.  112 

tille  by          .....            . 

ii.  230 

what                    ..... 

ii.  279 

by  attorney   ...... 

.    ,     ii.  282 

to  nsea,  kinds  of             .... 

ii.  323 

Coparcenary.                ... 

.     i.  584,  ii.  222 

Copulative  condition,  performance  of         ...            . 

i.'377 

Corporation,  not  seized  to  uses 

i.  292,  296 

may  be  trustee          ..... 

i.  857 

description  of     . 

/      .                ii.  352 

how  a  fee-simple  may  be  conveyed  to 

/.            .          i.  618 

not  a  joint  tenant             .... 

./        .                 i.*579 

limitation  of  claim  against    .            .            .            .    ^ 

/    .            .         ii.  182 

deed  by  or  to      . 

ii.  285,  289 

■  seal  of           .....            . 

ii.  297 

deed  of,  no  delivery  necessary    . 

ii.  298 

feoffment  of  ...... 

ii.  312 

Corporeal  hereditaments,  rent  must  issue  from 

i.  232 

Costs,  allowed  to  a  trustee            ..... 

i.  347 

Counsel,  not  allowed  to  purchase  client's  property 

i.  348,  n. 

Counterparts  of  deed         .          "  . 

ii.  280 

■County,  conveyance  to            ....            . 

ii.  28» 

Courses,  Ac,  in  deed,  boundary  by            ...            . 

i.  363j  366,  367,  368,  n. 

Court,  way  connected  with     ..... 

ii.  18 

Cousin,  covenant  to  stand  seized  for         . 

ii.  330 

Covenant,  of  renewal  in  lease             .... 

i.  213 

to  repair,  in  lease          ..... 

i.  211 

for  quie^njoyment            .... 

i.  208 

widow  cannot  sue  on  . 

i.  160 

jointure  by            . 

i.  166,  168 

action  of  not  against  a  sub-lessee 

i.  186 

of  assignor  of  lease             .... 

i.  188 

action  of,  for  rent        .            .            .            •            . 

i.  244 

for  rent,  requires  possession          .            .        ,   . 

i.  249 

breach  of,  is  no  eviction           .... 

i.  252 

for  rent — eviction  whether  a  discharge  from 

i.  253= 

to  repair — fire             ..... 

L  254  &n.,  255 

waste   ..... 

i.  254,  264 

to  stand  seized             ..... 

i.  298,  ii  327 

and  condition — distinction             .            .            .         i. 

371,  11.,  381,  ii.  378,  386 

as  connected  with  mortgage    .... 

i.  393,  n.  397 

cannot  be  also  a  condition 

i.  395,  39S 

whether  mortgage  implies  a    . 

i  397 

in  case  of  mortgaged;  leasehold 

i.  412  B, 
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Covenant  of  seizin,  highway  no  breaeh  of 

ii.  26 

running:  with  land 

.       ii-  98 

aa  to  mill,  &c.  . 

.      ii.  118,  n. 

to  stand  seized,  of  husband            .       •     .     ' 

.     ii.  288 

may  malie  a  bargain  and  sale 

ii.  324 

consideration  of    . 

.      .      .            .     ii.  291 

unattested  deed  may  be 

ii.  308 

constructed  as  grant 

.     ii.  314 

to  stand  seized,  and  bargain  and  sale  compared 

ii.  325,  332,  333 

when  Yoid  against  creditors 

.     ii.  332 

meaning  of  word         .... 

ii.  329 

against  incumbrances,  what  included  in   . 

.     ii.  359 

for  way,  when  implied 

ii.  369 

action  of,  whether  on  warranty     . 

.     ii.  383 

release  of        . 

ii.  383 

and  defeasance      .            .            .       «     . 

.     ii.  384 

by  deed-poll    ..... 

ii.  385 

Covenants,  of  deed     ..... 

ii.  294,  318,  384 

of  married  woman    .... 

i.  90 

in  quitclaim  deed .... 

.    ii.  318 

in  ofBcial  deed 

.     ii.  318  &  n. 

limited  by  the  description 

.    ii.  354 

of  lease           ..... 

i.  208 

a  sufficient  consideration   . 

i.  320,  321 

of  mortgage  ..... 

i.  397 

Creditors,  whether  fixtures  liable  to  . 

.       i.  25 

of  vendee,  not  subject  to  vendor's  lien 

i.  497 

Creek,  boundary  by   . 

.     ii.  371 

Crime,  no  bar  of  dower      ..... 

i.  118 

Crop,  whether  real  estate       .... 

'.       i.  11 

way  going      .         '    . 

i.  15 

'  does  not  belong  to  jointress 

.     i.  167 

upon  shares,  whether  a  lease 

i.  199 

rent  payable  in              .... 

i.  227,  &  n. 

lien  upon      ...... 

.    i.  229,  n. 

tenant  at  will  has          .... 

.     i.  279 

in  case  of  partition    .... 

i.  602 

Cropper          ...... 

.     i.  200 

Cross-remainders   ...... 

.  i.  662,  666 

way,  meaning  of 

ii.  9 

Ot^us  est  solum,  &c.            .            .            .            .            . 

i.  3 

Cumulative,  remedy  for  dower 

.     i.  150 

disabilities        ..... 

ii.  173 

OuriUage,  what  passes            .            .            .            .            . 

.     ii.  355 

Curtesy     ....... 

i.  75 

conveyance  of  tenant  by         .            . 

i.  69 

whether  seizin  of  heir  defeated  by 

i.  161,  n. 

and  dower,  compared,. 

•       .             .             i  162,  n. 

merger  in  case  of . 

1.  182 
.     i.  247 

in  rents           ...... 

whether  waste,  in  case  of            .            .            • 

i.  267,  268,  269 

t^iant  by,  whether  bound  by  use     . 

miether  in  a  use .            .            .            .            • 

.      i.  292 

i.  293 

in  trusts         ,....• 

.     i.  328 

whether  in  legal  estate,  subject  to  trust  . 

i.  329 

tenant  by,  whether  he  has  the  benefit  of  conditions  . 

.     i.  3B8 

in  equity  of  redemption    .... 

.    i.  414,  417 

i.  567,  568 

i.  593 

interrupts  seizin          ■            .            .            .            • 

in  estate  In  common         .... 

not  affected  by  partition         .... 

i.  611 
.      ii.  157,  n. 

sometimes  classed  with  descent 

surrender  of    . 

.    ii.  320 

tenant  by,  warranty  of    . 

.  ii.  382,  383 

CuHtom,  as  to  crops    ...■-• 

i.  15. 
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Custom,  way  by  . 

as  to  commons,  &o.  . 
party  walls 

to  fish  .  .  • . 

title  by  - 
Customary  rents,  within  statute  of  limitation 
Cutting  of  timber  in  case  of  mortgage 


ii.  8 

ii.  68  n. 

ii.  85  a. 

ii.  144 

ii.  160 

ii.  Ill 

I  408,  n.,  427,  n. 


]> 


Dam,  mutual  ownership  of      .... 
right  to  erect  .... 

repair     .  .    .        ■ 

enjoyment  of,  right  gained  by     . 

statutes  concerning  .  i  .  • 

fish- way  in  ....  . 

Damages,  in  case  of  dower 

for  breach  of  covenant  of  seizin 

trespass,  do  not  pass  to  purchaser    . 
for  injury  to  reversion 
In  case  of  water  course,  amount  of 
Date,  of  lease    ...... 

deed         ..... 

and  delivery  of  deed        .... 

of  acknowledgment  ...... 

Daughters  and  sons,  distinction  between,  as  to  implied  trusts,  &c.. 
Deaf  and  dumb  person,  deed  of      .  .  .  .  . 

Death,  of  husband,  consummates  dower 
mortgagor,  is  no  payment 

proceedings  in  case  of     . 
vendee,  does,  not  affect  vendor's  lien 
devisee,  devise  lapses  .... 

Debiium  in  prcesenti,  &o.,  rent  is  not  .  .  .  . 

Debt,  action  o!,  in  case  of  lease  .  . 

for  rent  ....... 

after  eviction      ..... 

and  mortgage,  go  together    .  .  .  .  . 

is  not  an  advancement     ..... 

action  of,  upon  what  instrument       ... 
devise  of,  whether  it  passes  a  mortgage  .       ,     . 
Debts,  mortgage  liable  to    . 

what  are,  in  respect  to  a  fraudulent  conveyance 

charged  on  lands  by  will 

liability  of  lands  for         ..... 

of  one  deceased,  how  paid  . 
Declaration  of  uses  .  ... 

trust  .  .  .  .  .  . 

must  be  wfitten 
in  action  by  reversioner       .... 

of  common  liberties,  in  Massachusetts   . 
Declarations  of  grantor,  evidence  of  fraud 
of  devisor 

trust,  powers  are 

Dedi  et  concessi  ..... 


.    ii.  Ill 

ii.  102,  108,  123  &  n.,  124  An. 

ii.  in,  118 

ii.  125 

ii.  128 

ii.  145,  146,  154 

i.  144,  145,  146,  149,  150 

ih  292 

ii.  358 

i.  564,  n. 

ii.  103  &  n. 

i.  201 

ii.  294,  338,  349,  471 

.       ii.  282,  287 


Dedication  of  highway 
wharf 
common 
Deed,  gives  seizin 

of  husband  and  wife 

effect  on  dower 
wife,  void 
husband  and  wife,  bars  dower 


ii.  459,  Ii. 

,      .  .  i.  325 

ii.  285 

i.  108 

i.  442 

i.  442 

i.  496 

ii.  559 

i.  239 

i.  185 

i.  244 

.    '        .  i.  254 

,  i.  431,433,438,  589,  590 

ii.  217 

ii.  296 

ii.  532 

i.  430 

ii.  453,  &  n. 

ii.  515,  &  n. 

ii.  601 

ii.  609 

.  i.  298,  ii.  334 

ii.  348,  352,  n. 

i.  307 

i.  565 

ii.  150 

ii.  454 

.   ii.  534,  543,  54q|562,  n. 

ii.  588 

ii.  311,  314,  341,  380 
ii.  387 

ii.  Bl 

ii.  31,  n. 

.     ii.  72,  73 

i.  41 

i.  87 

i.  119,  120 

i.  122 

i.  125 
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Deed,  presumption  of;  in  case  of  trust . 

i.  334 

words  in,  necessary  to  create  estates 

i.  617 

joint  tenancy.  &c.,  by     . 

i.  660 

cross  remainders  by 

.          i.  663 

construction  of,  as  to  way 

ii.  13 

necessary  to  pass  incorporeal  hereditament 

ii.  51 

of  mill,  what  passes  by 

ii.  113-14  &  n. 

presumption  of         . 

ii.  159 

title  by                .... 

ii.  278 

poll               

.         ii.  279 

poll,  may  create  a  covenant 

ii.  239,  n.,  385 

and  devise,  compared    , 

.    ik  305-6,  336,  n. 

passes  title    . 

ii.  318 

property  in         .            ,            .            . 

ii.  358 

is  evidence  of  title,  though  invalid 

.      ii.  428,  430 

may  operate  as  devise  , 

ij.  507  &  n. 

revocation  of  will  by             .            .           . 

ii.  545  &  n. 

Deer,  are  heir-looms 

i.  92 

Default,  covenant  against 

ii.  370 

Defeasance              ..... 

i.  393;   il  322,  384 

Defective  execution  of  power  . 

ii.  599 

Defend,  meaning  of  term     .... 

ii.  384,  412 

Definition  of  waste         .... 

i.  260,  n. 

Degrees  of  kindred             .... 

ii.  202 

Delivery,  in  case  of  escrow 

i.  395 

of  mortgage,  whether  an  assignment 

i.  431 

of  deed 

.      ii.  297,  350 

attestation  of         .            .            . 

ii.  308 

by  fraud 

ii.  433 

Demand  for  dower 

i.  149 

rent           .            .            ,            . 

i.  243 

redemption      ,            .            .            , 

i.  484 

iDemise,  effect  of  the  term 

i.  209;  ii.  387 

grant,  kc.    . 

ii.  334 

Denization         ..... 

ii.  288 

Denizens  may  inherit,  ko.    . 

ii.  198 

Deodands,  no  prescription  for    , 

ii.  162 

Dependent  covenants         .... 

ii.  419 

Deposit  of  title-deeds     •            .            .            - 

i.  490 

Depositary  of  deed              .            .            ,            . 

ii.  305 

De  reparatione  facienda — writ 

i.  603 

Description,  in  deed            .            .            .            ■ 

ii.  294,  350-1 

devise     .... 

ii.  480,  570-3 

Descent,  apportionment  of  rent  in  case  of  . 

i.  258 

of  uses            .          .  •            •            • 

i.  293 

prevails  over  a  devise  to  the  heir 

ii.  558 

of  trusts          .... 

i.  328 

in  case  of  executory  devise 

ii.  584 

of  condition    .            .            •            • 

i.  387 

contingent  remainder 

i.  556 

A     reversion,  &o.          .            .            • 
necessary  to  co-parcenary 
title  by           ,            .            .            . 

i.  569 

i.  584 
.      ii.  157,  189 

in  case  of  prescription 

ii.  165 
.       ii.  169,  181,  l52-4 

effect  upon  right  of  entry 

of  settlement  rights,  &C.    . 

ii.  251,  257 

©escendanfe,  meaning  of  term  in  will 

ii.  573 

Desertion,  by  wife,  effect  on  dower 

i.  100 

Besignaiio  personce — heirs        .           .           •           • 
executors 

.  i.  517,  617,  637,  n.,  648,  650 
ii.  592 

41 
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Detaining  of  water,  action  for 

Detinue  of  charters 

Devise,  of  crop,  by  dowreas 

estate  pour  autre  vie 
whether  a  bar  of  dower 

jointure 
no  resulting  use  upon 
trust  by,  how  construed    . 
trust  subject  to 

on  condition  .  ... 

of  mortgage 
abeyance  in  case  of 
of  contingent  remainder 
liabililty  for  debts,  in  case  of 
no  severance  of  joint  tenancy  by 
words  of,  necessary  to  create  estates 

condition 
of  mill,  what  passes  by  . 
to  heir 

posthumous  child  takes  under 
settlement  rights,  &o.,  subject  to 
to  charitable  uses 
and  deed,  compared 
construdion  of,  by  acts 
effect  of,  on  deed  unrecorded 
title  by  ... 

with  power  to  sell 
to  executors,  to  sell  . 

Devisee,  whether  he  shall  redeem 
bound  by  warranty 
who  may  be      . 
whether  a  witness  to  the  will 
Die  without  issue,  &c. — construction 
Dignities,  are  entailable 
Disabilities  ..... 

in  equity 
DiseharTge  of  mortgage 

and  assignment — distinction 
Disclaimer,  by  tenant 

trustee      .... 
estoppel  by  ... 

Discontinuance  of  freehold 
by  husband 
of  common  field 
none  by  grant 
of  title 
of  highway 
Discovery,  jurisdiction  of  dower  for 
Disjunctive  condition,  performance  of 
Disseizin ...... 

conveyance  after 
none  by  mortgagor 
in  case  of  mortgage 
sale  on  execution  after 
effect  of,  on  remainder 
reversion 
joint  tenant  by        . 
between  joint  tenant,  &c., 
in  case  of  fisliery      .  .  .  . 

what  title  it  gives 

by  feoffment        ,  ... 

Disseizor,  wife  of,  has  dower 


i.  118 
i.  14 

I  ni 

i.  128 
i.  169 
1.  29» 
i.  302 
1.  328 
i.  366 
i..  430 
i.  654 
i.  556 
.  i.  570,  n. 
i.  583 
i.  622 
i.  669 
ii.  113,  114 
ii.  201 
,  ii.  216,  n. 
ii.  251 
ii.  289 
ii.  305,  306,  336,  n. 
'  ii.  345,  n. 
ii.  460 
.  ii.  500 
i.  622,  ii.  590 
ii.  590 

i.  450 

ii.  384 

ii.  50&  > 

ii.  528 

i.  637,  &  n. 

i.  68 

1.  668,  ii.  169,  173,  177 

i.  424 

i.  440 

.  i.  444 

i.  216,  284,  n.;  ii.  168 

i.  354 

.  ii.  170,  n. 

ii.  281 

ii.  281. 

ii.  72,  n. 

ii.  314 

ii.  152 

35,  36,  37,  39 

i.  146 

i.  380 

i.  46 

.   il.  437 

i:  425 

i.  432 

1.462 

i.  535 

i.  567,  574 

.  675,  592,  n. 

581,600,  601 

ii.  144 

.  ii.  1 55 

ii.  3,  313 

i.  117 
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Disseizor,  claim  for  dower  against 

whether  the  leasee  of  a  mortgagor  is 

may  convey 
Disseizee,  release  by      . 

heir  of,  release  by 

confirmation  by 

devise  by 
Distress,  of  fixtures 

an  incident  of  rent  service 
not  of  rent  charge 
for  rent 

right  0^  not  extinguished  by  bond,  &c.. 
Diversion  of  watercourse      .... 

Divorce,  effect  on  emblements 
curtesy 

necessary  to  avoid  marriage 

effect  of,  on  dower         ,      . 

grounds  of        . 

effect  of,  on  issue     .... 
Docketing  of  judgment  .... 

Domain  of  United  States        .... 
Dominium  directum  and  utile — distinction 

fidiiciarium — trusts 
Dimum  gratuitum  .... 

Dormant  title,  sale  of        .  ... 

Dos  de  dote,  &o.,  ..... 

Double  waste  ..... 

condition,  performance  of  .  .  . 

•  name  ..... 

Doves,  are  Jieir-looms 

Dower  ...... 

relation  of  .....  . 

an  inseparable  incident 
and  curtesy,  distinction 
in  rents  ..... 

uses  ...... 

trusts  ..... 

condition  is  paramount  to  .  .  . 

in  equity  of  redemption 

equitable  estates  .... 

mortgage  to  defeat   .... 

vendor's  lien  defeats        .... 

none  in  joint  tenancy 

in  tenancy  in  common 

effect  of  partition  upon 

way  connected  with 

in  ferry  ..... 

nature  of  title  by  .... 

Statute  of  Limitation  does  not  apply  to 

descent  interrupted  by  ... 

reversion  upon,  whether  a  subject  of  partition 

settlement  rights,  &c.,  subject  to 

release  o:,  by  infant  .... 

in  case  of  mortgage        .... 

right  ofi  when  no  breach  of  covenant  of  seizin 
is  a  claim  under  the  husband 

an  incumbrance  .... 

deed  in  fraud  of  .... 

release  olj  is  a  consideration  for  husband's  deed 
barred  by  conveyance  fraudulent  against  creditors 
release  of;  {see  Acknowledgment  of  Deeds.) 
Oowress,  whether  slie  has  emblements 
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i.  155 
i.  409 
.  ii.  437,  n. 
ii.  316 
il.  3  It 
ii.  319 
ii.  513  &n. 
i.  28,  n. 
i.  231 
i.  231 
i.  239 
i.  244,  n. 
99,  100,  101,  102 

i.  13 
i.  82 
.i.  97 
i.  82 
i.  99 
ii.  193,  n. 
.  ii.  456,  n. 
ii.  230 
i.  36,  n. 
.   i.  291 
i.  292 
.  ii.  437 
i.  104 
i.  264,  27r 
i.  380 
.   ii.  350 
.   i.  2 
i.  93 
i:  46 
i.  55 
i.  96,  162,  n. 
i.  248 
i.  292 
i.  328 
i.  388 
i.  414,  447 
i.  414 
i.  469 
i.  493 
i.  580 
i.  592 
i.  592,  61 1  &  n. 
ii.  17 
ii.  47 
ii.  157 
ii.  173 
•ii.  190 
iL  223  &  sequ. 
ii.  251 
ii.  285 
ii.  337 
ii.  394 
.  ii.  399 
ii.  413,  n  ,  416 
ii.  436 
ii.451 
ii.  454 

.   i.  14 
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Dowress,  cutting  of  timber  by 

action  for  waste  against 
when  she  may  redeem    . 

Drain,  right  of 

Drift  ways 

Drip,  right  of        . 

Droit  diroit 

Drunkard,  deed  of 

Dum  fuit  infra  mtatem,  writ    . 

Dung,  title  to        . 

Duress 

Duplicates  of  will 

Dwelling-house,  what  it  includes 

Dye  kettles,  pass  with  land 


i'.  267 

268, 
i. 

i.  263 

269,  270 

417,  488 

ii.  80 

ii.  22 

ii.  80 

ii.  156 

ii. 

434  &  n.,  485 

• 

ii. 

431,  432 

i.  18 

ii.  431 

ii.  642 

ii 

355  &  n. 
i.  27, 11. 

E 


Ease  and  enjoyment,  insufficient  to  create  a  way 

Basement,  enjoyment  of,  no  disseizin 

owner  of,  may  redeem  mortgage 
highway  creates  an     . 
whether  way  by  necessity  is  an 
water-course  is  an       . 
passes  by  deed  of  land 

an  incumbrance  .... 

Easements       ..... 
Ebb  of  tide,  what  is  low  water  mark 
Ecclesiastical  persons,  leases  by 

liable  for  waste 
corporations,  &c..  Statute  of  Limitations  as  to 
.ESfecfe,  meaning  of  term  in  devise 
Ejectment,  for  dower  .... 

lies  for  house  .... 

by  or  against  a  trustee  or  cestui 
for  land  over  which  a  road  passes 

ioilary  or  pool 
after  twenty  years'  possession 

descent  cast 
lies  on  an  estoppel      .... 
Elder  title,  what         ..... 
Election,  between  devise  and  dower 
jointure  and  dower 
conditions        .... 
in  case  of  flowage     .... 
by  a  ^antee       ..... 
right  of,  reserved  in  deed     . 
of  devisee,  between  devises 
of  State,  to  be  disseized 


Elopement  of  wife  bars  dower 

whether  a  bar  of  jointure 
Emblements  ..... 

tenant  at  will  has      .... 
none  in  case  of  mortgage 
Eminent  domain  ..... 

(/See  PEANOmsB — Chables  Bivee  BKrooE — Constitution. 
Employed,  meaning  of  term  as  to  mechanics'  lien 
Enclosure,  way  not  to  be  made  through 


ii.  16 

i.  51 

i.  416,  n. 

ii.  25 

ii.  15 

ii.  99,  105 

ii.  356 

ii.  6 

ii.  1,  160 

ii.  94, 

i.  226,  n. 

i.  267 

ii.  177 

ii.  575 

i.  149 

i.  4 

i.  333 

ii.  25  &  n. 

ii.  98 

ii.  168,  n. 

ii.  170 

ii.  422 

ii.  397 

128,  129,  130,  131,  132 

i.  173 

i.  380 

ii.  125 

ii.  341 

ii.  375,  n. 

ii.  508 

ii.  174 

i.  391,  n,,  564;  ii.  602,  606 
i.  100 
i.  169 
i.  12 
i.  279,  282,  u. 
i.  407,  n. 
40;  ii.  74,  98,  112,  621 

i.  SOSj^n. 
ii.  24 
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Bneroaohment,  no  prescription  in  case  of 
Snfmff      ... 
Engine,  meohauics'  lien  embraces 
Enjoyment  of  lights 

easement 
way 

water-course 
Enlargement  by  release 
Enrolment,  a  substitute  for  livery 

of  deeds 
Entailment,  none  of  term 
Entry,  form  of 

unnecessary  to  curtesy 
in  case  of  dower    . 
whether  necessary  to  estate  for  years 
for  non-payment  of  rent 
by  landlord,  no  eviction 
for  condition  brolceQ 
unnecessary,  in  case  oi  limitation, 
effect  of,  on  mortgagee's  estate 
no  payment  of  mortgage  debt 
for  foreclosure 

right  of,  sufficient  for  freehold  remainder 
reversioner's  right  of,  in  case  of  forfeiture,  &c. 
of  joint  tenant  .... 

in  case  of  disseizin 
limitation  of      . 

right  of;  in  case  of  husband  and  wife 
title  by,  to  public  lands 
in  name  of  deceased  person 
In  case  of  feoffment 
exchange 
necessary  to  release 
of  grantor,  is  a  breach  of  covenant  for  quiet  enjoyment 
whetlier  necessary  to  eviction 
deed  obtained  by  duress,  must  be  avoided  by 
of  infant  .... 

of  devisee  .... 

right  of,  whether  devisable 

subject  to  execution 
EqmUy  to  le  divided — conveyance 

devise 
Equality  in  exchange  .... 

Equitable  waste  .... 

estates         ..... 
mortgage  .... 

lien,  limitation  of    . 
mortgages  and  liens 
lien  between  tenants  in  common 
estate,  whether  it  passes  by  bargain,  &c. 
right,  is  no  breach  of  covenant  of  seizin    . 
whether  estoppel  applies  to 
law  oi' maintenance  does  not  apply  to 
fee 
Equity  jurisdiction  of  dower 
jointure  in 

supplies  deficiency  in  jointure 
estoppel  of  tenant  in 
interference  of,  in  case  of  fire 
what  raises  a  trust  in 
relief  in,  for  breach  of  condition 
of  redemption       .  .         ' 

what  is  a  mortgage  in 
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. 

ii 

.  146 

. 

ii 

311 

i.  510,  n. 

, 

i.  79 

, 

ii.  2 

L  10 

ii.'99 

121 

127 

. 

ii 

366 

ii 

361 

ii 

327 

464 

i 

180 
i.  42 

i.  46,  82 

i 
i 

i 
i 

161 
177 
241 
252 

i 

384 

388 

i 

390 

i.  430,  n. 

433 

i 

474 

i 

480 

i 

535 

.  i 

567, 
i. 

568 
581 

ii 

155 

ii 

169 

ii. 

176, 

177 

ii 

230 

ii 

233 

ii. 

31i, 

312 

.  ii. 

314, 

315 

Ii. 

316 

317 

ii. 

396 

ii. 

404 

ii. 

431 

ii. 

406 

ii. 

431 

ii 

513 

ii. 
i. 

608 
661 

i. 

664 

ii. 

314 

i. 
i. 

276 
290 

i.  400,  n. 

i.  484,  n. 

i. 

490 

i.  597,  n. 

ii. 

324 

ii. 

394 

ii.  422,  r 

.,  425,  n. 

ii. 

439 

.  ii- 

590 

i.  12^, 

140, 

146 
166 
168 
218 
255 
301 

i. 

375, 

382 

.  i. 

392, 
i. 

413 
396 
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Equity,  of  redemption  and  trast,  distinction 

.     i.  413,  n.,  414 

subject  to  debts 

. 

1.415 

limitation  in                ..... 

. 

i.  423 

of  redemption,  mortgage  of 

■ 

i.  435 

jurisdiction  of  fraudulent  mortgage 

. 

i.  470 

mortgagor's  remedy  is  in 

i.  472 

jurisdiction  of  waste                .... 

.  -         . 

i.  553 

charities 

. 

ii.  585 

severance  of  joint  tenancy  in              ... 

. 

i.  583 

restrains  waste      ..... 

i.  599,  n. 

partition  in                  .            .            .          i.  604  &  n. 

605.  608,  611,  612 

613,  614 

dispenses  with  the  word  Aeirs 

. 

i.  619 

follows  the  law              ..... 

, 

1.654 

jurisdiction  of  water-course,  &o. 

ii.  103,  n.,  105,  n.,  120 

limitation  in                  ..... 

ii 

179,  180 

rule  of  descent  in              .... 

. 

ii.  190 

requires  consideration  in  deed 

, 

ii.  290 

supplies  defect  of  livery 

. 

ii.  312 

partition  in                   ..... 

• 

ii.  316 

corrects  mistake  in  deed 

ii.  347 

jurisdiction  of  covenants          .... 

.    ii.  392,  400 

401,  413 

devises        .... 

ii.  559 

estoppels  in                  ..... 

ii 

427,  428 

will  not  avoid  deed  of  infant 

ii.  432 

jurisdiction  of  fraud                 .... 

ii 

433,  436 

illegal  contracts 

. 

ii.  437 

lost  deed             .... 

ii.  443,  n. 

&c,,  will 

ii.  536,  n.,  539 

rule  of,  as  to  fraudulent  conveyances 

ii.  450 

jurisdiction  of  title  deeds 

. 

ii.  601 

devise  in          .....            . 

ii. 

510,  514 

of  redemption,  devise  of    . 

ii.  612 

revocation  of  devise  in             .... 

i\,  546,  548, 

661,  552 

of  redemption,  how  devised 

• 

ii.  579 

Escambmm      ....... 

ii. 

314,  380 

Escheat,  is  not  feudal  in  U.  S. 

. 

i.  40 

in  case  of  trust         ..... 

i.  317 

joint  tenancy 

. 

i.  580 

title  by 

. 

i.  157,  n. 

in  case  of  aliens 

ii.  196 

— warrants                .                        ... 

ii.  260 

estoppel  against                          .       ■     . 

. 

ii.  420 

Escrow            .            .            . ,         . 

ii.  303 

whether  a  defeasance         .... 

> 

i.  395 

Slstate,  for  years,  is  a  chattel              .... 

i. 

3,  ii.  323 

tail            .            .    ■        . 

. 

i.  57 

for  life            % 

. 

i.  64 

tail,  after  possibility,  &o.               ... 

• 

i.  74 

of  inheritance,  curtesy  requires 

i.  81 

husband,  in  wife's  lands 

. 

i.  84 

for  years           ...... 

i.  175 

in  rent       ...... 

i.  247 

at  will              ...... 

,            , 

i.  278 

a  use  originally  was  not  an           .            ,            . 

>            •            • 

i.  292 

in  use               ...... 

i.  295 

of  cestui  que  trust,  whsit 

. 

i.  327 

tail,  condition  repugnant  to     . 

i.  369 

by  statute  merchant,  &o.                ... 

*            •            • 

i.  391,  n. 

sale  of  equity  on  execuiiou  divests      . 

, 

i.  460 

tail,  remainder  on               .... 

i.  512 

•          reversion               ..... 

,            , 

i.  663 

whether  trustees  for  contingent  remainders  have  an 

. 

i.  549 

for  years,  reversion  upon,  is  assets      .          ,. 

. 

i.  668 

life,  whether                 .            .            •            . 

•            *            * 

i.  668 

tail               .... 

i.  570 
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Estate  in  joint  tenancy,  &c.          . 

i.  5T4 

tail,  words  which  create      .     " 

i    SI  9    634 

meaning  of  word,  in  will 

i.  627,  ii  573 

deed 

i.  627,  n. 

at-will,  no  surrender  of 

Ii.  321 

tail,  limitation  on  failure  of  issue  creates 

ii.  582 

and  power,  "distinction 

ii.  590 

Estates,  what              .            .            .            _ 

i.  34 
i.  35 

of  inheritance,  &c. 

words  necessary  to  create 

i.  617 

in  offices 

ii.  75 

Estoppel,  wife  not  subject  to               .            .            .            .      ' 

i.  99 

of  purchaser  in  relation  to  dowOT      '     . 

i.  107 

tenant 

lessor                .             .'.'..'. 

.    i'.  215,  ii.'l72 
i.  221 

mortpra?or,  to  redeem 

i.  425 

against  fraudulent  mortgage 

i.  470 

contingent  remainder  may  pass  by               .     '       .     ' 

i.  558 

tenant  in  common  bound  by 

i.  596 

as  to  title 
by  disclaimer 

ii.  160,  n. 
.     ii.  172,  n. 

in  case  of  partition 

ii.  224 

as  to  consideration  of  deed                     .       '     . 

ii.  291 

by  r.  cital 

ii.  353 

warranty         ...... 

ii.  382 

to  deny  grantor's  seizm                       .             .             .     ' 

ii.  417 

in  sale  of  dormant  title                •            .            .            . 

ii.  438 

by  sealing  deed         .   '         . 

.     .     ii.  294,  n. 

title  by                .            .            .            .       '     . 

ii.  419 

Estovers,  tenant  for  life  has      .            •            .            .            ■ 

i.  65 

■    are  entailable                 ..... 

i.  58 

in  case  of  dower       ..... 

i.  Ill,   HO 

tenant  for  years  has                    .            .            .            .     ' 

.      •      i.  180 

at  will           ..... 

i.  279 

common  of         .....            . 

ii.  70 

prescription  for          .            .                        .            . 

ii.  165 

Estrepement,  action  of       .....            . 

i.  271,  272 

Evaporation  of  water,  nfl  ground  of  action 

ii.  102 

Eviction,  of  widow             ...... 

i.  136,   160 

from  jointure 

i.  167,  174 

in  case  of  exoh.-iiige        ..... 

ii.  380 

effect  of,  on  covenant  to  repair         .            .            .            . 

i.  211,  212  &n. 

no  estoppel  in  case  of     . 

i.  218 

whether  necessary  to  suit  on  covenants 

ii.  403  &  n. 

of  tenant,  effect  on  the  rent 

i.  254 

mortgagor,  effect  on  mortgage 

i.  468 

after  partition    ...... 

i.  607 

Eviction,  no  action  for,  unless  the  lands  are  described  in  deed 

ii.  354 

Ex  jure  naturae,  water-course  ...... 

ii.  99,  122 

Ex  nudo  pacta,  &c.               ...... 

i.  292 

Examination  of  feme  covert                  .           .            .            •           . 

i.  88,  125 

(See  Acknowledgment  of  Deeds.) 

Excavation,  injuries  caused  by      . 

ii.  81 

Exception  and  condition — distinction              .            .            .            . 

i.  367.  n. 

in  deeds  relating  to  water-courses 

ii.  114,  n.  118,  126 

deed        ....... 

ii.  294,  372 

covenant        .... 

ii.  386,  398 

Exchange,  effect  ofj  on  dower             ..... 

i.  120 

deed  of           .....            . 

ii.  314,  380 

revocation  of  devise  by    .            ... 

ii.  549 

Exclusive  use  of  way        .            . 

ii.  11 

fishery         ...                        ,            .            . 

ii.  143 

Executed  and  executory  licenses             .... 

i  225 
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Executed  use,  what    .- 

and  executory  trusts     . 

use,  like  an  implied  trust    . 

and  executory  estates — conditions 
Execution,  whether  crop  may  be  taken  on 

levy  off  gives  seizin 

curtesy  may  be  taken  on    . 

levy  of,  on  wife's  land 
term 

sale  of  trust  upon  . 

purchase  by  trustee,  &c.  .  .  . 

mortgage  not  subject  to      . 

land  subject  to,  mortgage  of     . 

commitment  on,  no  payment  of  mortgage 

sale  of  equity  of  redemption    . 

against  joint  tenant 

husband,  whether  wife's  land  subject  to 

levy  of,  upon  estate  in  common 

way  created  by  .  .  . 

whether  alien  can  take  by 

sale,  partition  after        .... 

settlement  rights,  &o.,  whether  subject  to 

ef  deed,  attestation  of  ... 

passes  title 

feilure  to  return,  is  a  breach  of  sheriff's  covenant 

sale,  covenants  in     . 

purchaser,  covenants  pass  to     .     ,       . 

of  deed,  must  be  fpHuduleiit  to  avoid  it 

right  of  disseizee  not  subject  to 

of  instrument  of  revocation 
power  ..... 

lands,  whether  subject  to    . 

lien  of  . 
Executor  and  heir — fixtures  .... 

takes  estate  for  years 

lease  by  ..... 

purchaser  from,  whether  bound  by  trust 
consent  of,  to  devise  of  term 
whether  compensated 
cannot  purchase  trust  estate 
redemption  of  mortgage  by 
devise  to,  passes  a  fee    . 
deed  of,,  registry  of   . 
power  to  sell,,  of  .  .  . 

failure  of,  in  case  of  charity 

Executors,,  surrender  of  trust  by 
mortgage  passes  to 

are  joint  tenants  ... 

covenants  pass  to 
liable  for  rent,  when     . 
devise  to,,  to  sell 
term  used  as  descHpUo  personm 
rent  reserved  to      . 
whether  they  may  recover  rent 

Exeeatory  trust,  "heirs  of  the  body" 

covenant,  arid  covenant  to  stand  seized — distinction  . 
and  executed  contracts,  distinction  as  to  illegal  consideration 

alteration  of 
devise         ....... 

Bipeotancy,  an  heir  has  only       ...... 

contract  for  .  .  .  .  . 

Expectancies,  in  New  York  ...... 

MuxpUmaiian,  in  deed     ....... 


i.  294,  tt, 
i.  301,  ii.  349. 
i.  311,  312 
i.  367 
i.  11,  12,  IS 
i.  41,  u.,  ii.  405,  n. 
i.  82 
i.  8& 
i.  179,  180 
i.  312,  332 
i.  349,  350,  n.,  351 
i.  433 
i.  435,  n. 
i.  434,  Q. 
i.  459 
i.  581 
i  488 
i.  594,  596 
ii.  16- 
ii.  19S 
ii.  22a 
ii.  251 
ii.  309 
ii.  31» 
ii.  386 
ii.  409 
ii.  410 
ii.  433 
ii.  442 
ii.  538 
ii.  595 
ii.  601 
ii.603,  608 
i.  21 
i.  179,  ii.  337 
i.  205 
i.  340 
ii.  511 
i.  34& 
i.  348  et  seg. 
i.  450,  485 
i.  633 
ii.  500,  n. 
.  ii.  500,  n. 
ii.  58& 

.  r.  355,  n. 
i.  43* 
i.  586,  590 
ii.  410 
ii.  412 
ii.  590 
ii.  592 
1.  234,  247 
i.  238 

i.  S48,  n.,  654 

ii.  329- 

ii.  436,  437 

.  ii  442,  443 

ii.  57» 

i.  570 
i.  570 

1.  560 

ji.  362,  373. 
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Express  trusts,      . 

not  within  Statute  of  Limitations 
conditions 

warranty       .... 
covenant 

and  implied  revocations 
republication 

Extinguishment  of  trust,  presumed 
mortgtige 
easement 
way- 
ferry 
common 
in  case  of  water-course 

right  of  flowage 
release,  construed  as 
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i.  300,  311,  360 
i.  335 
i.  363 
ii.380 
ii.  387 
ii  542 
ii.  555 

.  i.  334,  336 

i.  436,  441,  444 

ii.  3,  4 

ii.  20 

ii.  55 

ii.  70 

ii.  121,  128 

ii.  125 

ii.  317 


Factory,  fixtures  in      . 

i.  20, 

n.,  21,  n. 

Factum — a  deed    ... 

ii 

279  &  n. 

Failure  of  issue,  limiXaXio-axi^on           .... 

. 

ii.  582 

Eair            ....... 

ii.  68 

play-men               ...... 

. 

ii  258 

Falsa  demonstratio  non  nocei          .... 

. 

ii.  361 

Family  pictures,  title  to           ....            . 

, 

i.  2 

Farm         ....... 

.     ii.  355,  361,  n. 

362,  363 

devise  of             ...... 

ii 

576,  577 

Father  and  son,  trust  or  advancement  between    . 

i.  323 

conveyance  between,  whether  fraudulent 

ii 

452  &  n. 

Fealty        ....... 

i.  37,  u. 

incident  to  reversion     ..... 

,            , 

i.  563,  n. 

in  case  of  joint  tenancy      .... 

. 

i.  581 

Fee  simple       ....... 

i.  36 

abeyance  of   . 

i.  53,  540 

simple,  incidents  of          ....            . 

i.  55 

farm  rent        ...... 

.       '     .       '    i.  231,  ii.  574 

whether  a  rent  is,  or  a  chattel      .... 

, 

i.  247 

in  use 

i.  292, 

293,  296 

upon  a  fee 

. 

i.  297 

simple,  conditions  repugnant  to        . 

. 

i.  369 

whether  a  remainder  on              .... 

i.  512, 

520,  636 

words  which  create  in  deed 

i.  617 

ancient  Krants  pass  the               .... 

ii.  237 

upon  a  fee 

. 

ii.  581 

passes  by  devise,  with  power  to  seU 

ii.  590 

Fees  <5ualified,  &c.,          ..... 

. 

i.  56 

Felling  of  timber,  waste        ..... 

i.  261 

Feme .  covert,   deed  of                   .... 

1.  87, 

i.  498,  n. 

trust  for           ....            . 

. 

i.  303 

whether  estopped 

.    ii.  490,  n 

.,  495,  n. 

devise  of         ....            . 

ii.  504 

to                   .... 

ii.  606 

may  execute  a  power 

. 

ii.  592 

(See  AcKNWOLEDanENT  OP  Deeds.) 

Fence,  on  highway     ...... 

.      ii.  27 

passes  with  land                .... 

. 

ii.  357 

covenant  for,  runs  with  land  .... 

• 

ii.  392 

Feofavi,  whether  a  covenant        .... 

. 

ii.  386 
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Feoffment,  forfeiture  by           .            .            . 

i.68. 

effect  of,  on  remainders 

i.  543 

compared  with  grant,  bargain,  &o., 

i.555 

of  infant          .             .             .             . 

ii.  286,  432 

idiot.  &o. 

ii.  286 

consideration  unnecessary  to 

ii.  290 

deed  of       . 

ii.  310 

to  uses 

ii.  334 

implies  warranty 

.    ii.380 

deed  construed  as      . 

ii.  99,  n. 

Ferry— (See  Charles  Eivbe,  &c.,  Cokstitution, 

Chartered  Rights.) 

is  an  hereditament 

i.  1 

Feudal  law          ..... 

i.  35 

tenure,  and  law  of  descent 

.    ii.  201 

Feuds                   .            .            .            .            . 

i.  35 

originally  for  life 

i.  61M8 

abolished*         .            .            .            . 

.      ii.  259,  Ii. 

Fmditm  tallUtum 

i.  51 

Fidd-commisswm, — trusts 

i.  290 

Figures  in  deed 

ii.  354 

devise             .            . 

ii.517 

Piling  of  bill,  is  commencement  of  suit 

...             i.  484,  u. 

Fine,  bars  entailment      .            .            .            < 

i.  60 

forfeiture  by                 ... 

i.  68 

bars  dower 

i.  122 

effect  of,  on  remainders 

i.  543,  558 

of  joint  tenants,  &c.. 

i.  581,  601 

to  uses             .... 

.       ii.  334 

of  wife         .       '     . 

.      ii.  499,  n. 

revocation  of  devise  by 

ii.  547-8 

and  acknowledgment  of  deed — distinction 

ii.  498 

Fire-frame,  removal  of          .             .            . 

i.  25 

destruction  of  leased  house  by 

L  212,  254,  n. 

loss  by,  whether  waste 

i.  264 

Firing  of  woods,  Ac., 

i.  278 

Fishery                     .... 

ii.  142 

what  passes    .... 

ii.  115 

Fixtures            •       .            .  ,        . 

i.  18 

and  fixed  furnitwre — distinction 

i.  23 

in  case  of  mortgage 

i.  567,  II. 

Flats,  title  to                 .... 

ii.  93  &n.,  357,  368,  n.,  370 

wharf  may  pass  with 

ii.  367 

Flov/rish  or  scrawl 

ii.  296 

Flowage                 .... 

.      ii.  123-8 

what  passes    .... 

.   .                 i.  26,  ii.  358 

no  presumption  of  grant  from 

ii.  3 

Foot-way                        .... 

ii.  19 

Foreign  will              .... 

ii.  33  &  n. 

Foreclosure        ..... 

i.  471-7,  490,  n.,  492 

parties  to           .            .            . 

i.  436,  n.,  477,  n.,  478,  n. 

proceeds  of,  whether  real 

i.  450,  n. 

alter  devise    . 

ii.  545,  n. 

whether  payment    . 

i.  486 

effect  on  joint  tenancy  . 

i.  589 

Formedon            ..... 

ii.  169,  181-4-5 

Forev^.  in  devise      .... 

i-  622 

Forfeiture  of  life  estate 

J.  68,  363 

effect  on  dower 

i.  1 18 

of  rent            .... 

i.  249-50 

for  waste 

i  267,  599 

by  tenant  at  will 

i-  282 
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Forreiture,  relief  in  Chancery  for 
for  breach  of  condition 

bars  dower 
waiver  of 
effect  of,  on  remainders 

reversions,  &c., 
of  joint  tenant    . 
fair 

common 
none  by  grant 

,  Fowling,  ancient  statutes  concerning 
IVanchise,  pow  is  a        . 

public  easement  is  a      . 

devise  of     .... 

owner  of  shore  has 

fishery  is  a 

Franchises 

Fraud,  parol  trust  in  case  of  .  . 

raises  a  trust  .  .  .  .     , 

talces  a  case  out  of  the  Statute  of  Limitation 
want  of  consideration  shows 
in  deed,  evidence  in  case  of    . 
as  to  incumbrances 
in  concealment  of  title 

deed         ..... 

devise  .... 

Frauds,  Statute  of — growing  trees 

as  to  trusts  ., 

,  wills 

Fraudulent  conveyance 

whether  a  bar  of  dower  .    . 
devise  after 
mortgage  .... 

will,  no  revocation 

Fraudulent  deed,  effect  on  devise 
Free  fishery  .... 

Free  negroes  ..... 

JVee  and  cmrmum  socage  .  .  .  . 

Freehold    ...... 

only,  is  subject  of  seizin 

abeyance  of         . 

infutwo         .... 

defendant  in  suit  for  dower  must  have  . 

jointure  must  be        . 

not  necessary  to  suit  on  mortgage 

remainder,  what  necessary  to 

water-course  is  a 

deed  necessary  to  transfer 

disclaimer  of  .  .  .  . 

what  words  in  will  pass 
Freeholder,  whether  mortgagor  is        . 
French  grants,  invalid 
Fredy  to  be  enjoyed — words  in  devise  . 
From  is  a  term  of  exclusion 
Funds,  application  of  in  equity 
Furnace,  may  be  removed  by  tenant 
Future  advances,  mortgage  for  .  .  . 

covenants  .... 


i.  382 
i.  382 
i.  388 
i.  388 
i.  543,  562 
i.  568 
i.  581 
ii.  73 
ii.  Ii 
ii.  314 

ii  U9 
i.  4 

.  ii.  4 
ii.  512 

ii.  92 
ii.  142 

ii.  39 

i.  310 
i.  322 
ii.  180 
ii.  292 
ii.  3i1 
ii.  409 
ii.  428 
"  ii.  433-9,  n. 
ii.  559 

i.  10 

i.  301,  331 

ii.  Sit,  532-4,  542 

ii.  447 

i.  123 

ii.  513 

L  393-6,  420,  468 

ii.  536 

ii.  549 

ii.  143,  145 

ii.  197  &  n- 

i.  39,  40,  n. 

i.  35* 

.   i.  41 

i.  53 

.  i.  53,  293,  297 

i.  142 

i.  164 

.   i.  477,  n. 

i.  534,  538,  539 

.  ii.  98,  1 12 

ii.  279 

ii.  281 

ii.  574-76-77 

i.  404,  460 

i.  37 

i.  622 

;      .     ii.  368 

i.  436-7,  442,  u.,  450-8 

i.  22 

i.  420 

.  ii.  410-16 
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Gambling,  mortgage    .  •         . 

i.  46'7,  n. 

consideration    . 

.     ii.  436,  n. 

Games,  custom  of         ...            . 

ii.  160,  n- 

Garden,  no  way  through   . 

ii.  24 

Gate,  across  a  way 

ii.  20-3-6,  n.,  34 

right  to  pass,  by  custom 

.     ii.  160,  n. 

Gavelkind,  dower  by               .            .            . 

i.  93,  n- 

condition  in  case  of     .            .     • 

i.  38t 

General  power  in  trust 

ii.  590 

and  special  description     . 

ii.  Sle  &  n. 

particular  powers 

ii.  589 

intent 

.     i.  638,  641,  ii.  563-5,  590 

warranty          . 

ii.  383 

words  of  devise 

ii.  563 

Generality,  proof  of  fraud 

ii.  449 

Gift                        .... 

ii.  313 

Give,  whether  a  covenant 

ii.  387-8 

Give  and  grant       .            ,            .            . 

.      ii.  311,  319,  322 

devise            .             ,            .            . 

ii.  568 

Gleaning                  .... 

.     i.  160,  n- 

Glebe  rights,  in  Vermont 

i.  206,  ii.  242 

Goods,  meaning  of  term  in  devise 

ii.  574 

Government  lands,  one  entering  may  sue  for 

i.  53,  n- 

Grandson,  covenant  to  stand  seized  for  ■ 

.     ii.  330,  a- 

Grant               .            .            .            .            . 

ii.  313 

no  forfeiture  by        . 

i.  69 

and  demise 

.    i.  188;  ii.  387-8,  392 

conveyance  by,  in  New  York 

i.  555 

by  Legislature,  to  several  parties 

i.  591-25 

on  sea-shore 

ii.  86 

river              .             .             .             . 

ii.  88,  94 

of  common   .             .             •             . 

ii.  70 

and  law — distinction 

ii.  58 

presumption  of         . 

ii.  122,  158,  n.,  164,  166 

way  by                .... 

ii.  13 

of  franchise,  by  government 

ii.  49 

public,  title  by 

ii.  230 

meaning  of  term 

.       ii.  222,  313,  341 

clause  of,  in  deed 

ii.  295 

and  feoffment 

ii.  310-13-14 

public,  construction  of 

ii.  339 

construction  of 

ii.  342 

whether  a  warranty 

ii.  387 

covenant 

ii.  409 

bargain,  &o. 

ii.  387 

and  demise 

.       ii.  387-8 

is  evidence  of  title 

ii.430 

Great  ponds,  fishery  in                 . 

ii.  149 

Greenhouse,  tenant's  right  to  remove 

.  ■           .             .                    i.  23 

Ground-rent            .... 

i.  231,  258 

Growing  trees,  title  to 

i.  10 

fruit         .... 

i.  13 

grass 

i.  13,  n. 

Guaranty  for  rent 

>.  213 

Guardian,  lease  by       . 

i.  204 

whether  liable  for  waste 

i.  267 

holding  over 

i.  289 

partition  by       . 

ii.  229 
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Guardian,  deed  of 

covenant  of 

estoppel 

may  avoid  infant's  deed 


ii.  283,  n.,  435,  n.,  500 

.     ii.  412,  n. 

ii.  426 

.    ii.  431,  u. 


H 


HcS>endum,        ...... 

in  case  of  use   .... 

heirs 
effect  in  joint  tenancy,  &c. 
Eares  fidudarius  .... 

legitimua  est,  quern  nwptioB,  &c. 
Half-blood  .... 

Heir  and  executor — fixtures 
seized  without  entry 
favored  by  the  law 
entry  of,  not  necessary  to  dower 
whether  seized  of  dower  land 
•     improvements  by,  dower  in         .  : 

assignment  of  dower  by 
leaseby  .... 

■Whether  he  may  sue  for  waste 

when  a  trustee    .... 

whether  he  can  call  on  the  executor  to  redeem 
of  disseizor,  whether  an  entry  may  be  made  on 
word  used  in  deed    .  .  .  . , 

devise  to  .... 

Heir  apparent,  grant  by    . 

Eeir  at  law       ..... 

^        remainder  to       . 
Heir  male         .  .  ... 

Heirs  males  .  .  .  .        ■   . 

Heirs,  whether  bound  by  warranty 

right  of,  to  estate  pour  autre  vie      .  . 

and  widow,  relative  rights  of    . 

rent  reserved  to       . 

or  executors,  reservation  of  rent  to 

word,  whether  necessary  in  creating  uses 

possession  of  one,  no  disseizin 

wlietiier  conditions  pass  to  .  . 

may  always  redeem  a  mortgage 

wliether  a  mortgage  may  pass  to 

descriptio  personce  .  .  . 

limitation  to,  in  case  of  trustees      .  . 

may  mean  children 

liability  of  reversion  in  tlie  hands  of 

sale  of  expectancy  by    . 

take  an  estate  in  common 

word,  whether  necessary  for  a  fee  simple 


a  fee  tail 


remainder  to — Shelley's  Case 
what  descends  to 
partition  among 
limitation  of  chattel  to 
grant  to  .  .    _         • 

warratity  in  connection  with 
deed  fraudulent  agaitjst 
unrecorded  deed,  good  against 
hold,  subject  to  debts'   .  , 

Seirs,  female  of  body 


•  ii.  294,  338,  348,  351,  n.,  375 

ii.  296 

i.  620 

i.  661 

i.  290 

ii.  192 

ii.  201-3 

i.  21 

i.  41,  45 

i.  78,  n.,  ii.  564 

i.  102 

i.  104 

i.  112 

i.  142,  154,  159 

i.  205 

i.  270 

i.  357 

i.  450 

ii.  155-6,  169  k  D. 

ii.  351 

ii.  558,  570,  609,  u. 

ii.  351 

ii.  351 

i.  526 

i.  526 

i.  6,  19,  634,  ii.  572 

i.  69 

i.  70,  71,  72 

i.  140-1,  155-6,  160 

.  i.  234,  247 

i.  234  6-8 

i.  293-7 

i.  322 

i.  368,  378,  386 

i^  3!'8 

i.  430 

i.  517,  617 

i.  526 

i.  529 

i.  569,  570&n. 

i.  570 

i.  593 

i.  617,  622 

.   i.  619,  634 

i.  641 

ii.  189 

ii.  222 

ii.  337 

ii,  351 

.       ii.  380-3 

ii.  436 

ii.  456 

ii.  609&n, 

ii.  352 
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Heir-looms       ..... 

destruction  of  ,  .  . 

Mereditament,  .... 

not  embraced  by  covenants 
High  water  mark,  way  below 
Highway,  right  to  go  out  of         .  .  . 

whether  an  incumbrance    . 
Highways  ..... 

navigable  rivers  are  * 
Holding  over  by  tenant,  effect  of 

estate  created  by 
Holland  Company,  in  Pennsylvania 
Homage  ..... 

Homestead  ..... 

Honorary,  trustee  to  preserve  contingent  remainders 
Hotchpot    ...... 

House  ..... 

Husband,  title  ofj  to  wife's  leasehold 
lease  by,  avoided  by  wife   . 
avoiding  by,  of  ante-nuptial  deed 
ante-nuptial  deed  by,  avoiding  of  . 
deed  of,  to  wife,  whether  fraudulent    . 
devise  by,  to  wife 
Husband  and  wife,  merger  in  case  of 
lea.se  by    . 
waste,  in  case  of 
trust,  in  case  of     .     '      . 
mortgage,  in  case  of 
joint  ownership  of 
words  of  conveyance  to 
SheUey's  Case,  as  affecting 
limitation,  in  case  of 
mortgage  by 

exchange  of  .  .      *     . 

partition  of 

deed  of  .  .  . 

covenant  to  stand  seized  in  case  of 
fine,  &c.,  of,  to  uses     . 
deed  of,  whether  fraudulent 
will  of 
Husbandry,  water-course  in  connection  with 


i.  2 
i.  266 
i.  1 
ii.  406 
ii.  24 
ii.  19 
ii.  413 
ii.  24 
.  ii.  29,  n.,  92-3 
i.  213,  n.,  214 
i.  28T 
ii.  258 
i.  37,  n. 
il  355 
i.  549 
ii.  21t 
.    ii.  573-4  &  n. 
i.  180 
i.  206 
ii  435 
ii.  436 
ii.  451 
ii.  506 
i.  181 
i.  203,  206 
i.  270-1 
i.  303,  326,  332-3 
i.  447 
i.  575,  580,  586-7 
i.  621 
i.  640 
ii.  176 
ii.  287 
ii.  316 
ii.  316 
ii.  320,  498,  n. 
ii.  330 
ii.  335 
ii.  450 
il  505 
ii.  110-11 


Ice,  right  to  pass  on 

ii.  89 

1$  certum  est,  quod,  &c. 

.1.  176,  227,  n,  ii.  358 

Idem 

ii.338 

Idiot,  lease  to     . 

i.  208 

deed  of 

ii.  286 

devise  of 

•                        •                        . 

ii.  505 

livery  of 

ii.  312 

If,  may  create  a  limitation 

ii.  379 

Illegal  condition    . 

i.  367 

consideration    . 

. 

ii.  293,  436 

Illegitimate  child,  rights  of 

ii.  192 

description 

of    '        .       '        .       "        .       " 

ii.  351.  n. 

conveyance 

for             ... 

ii  331 

devise  to 

. 

.    ii.  506,  570-1 

Imbecility,  effect  on  deed 

..ii.  434  &  n 
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Immobility,  an  element  of  real  estate 

i.  119 

Immoial  consideration  of  deed     .... 

ii.  436 

Implements  of  trade,  tenant  may  remove 

i.  22 

Implication,  cross-remainders  by 

i.  666 

Implied 

liability  of  assignee  of  lease        .... 

i.  IST 

assignor    .            .            ..." 

i.  188 

surrender 

i.  183 

trusts 

i.  801,  310 

conditions 

i.  363 

devise 

ii.  570 

disability  to  sue,  whether 

ii.  17t 

vrarranty 

ii.  380 

covenants            ... 

ii.  385-8 

revocation  of  will 

ii.  542 

republication 

ii.  553  &  n.,  555 

Impoteidia  exciisat  legem          .            . 

i..11 

Impossibility  of  issae,  what            .... 

i.  U 

Impossible,  date  of  lease          ..... 

i.  201 

condition    .            . 

i.  368,  869  n.,  201,  380 

Imprisonment,  what  is  a  disability      .... 

ii.  188 

Improvement,  lands  held  by — dower        .... 

i.  115 

on  public  lands,  what    . 

ii..251 

Improvements,  dower  in                ..... 

i.  112 

trustee,  whether  allowed  for    . 

i.  341 

by  mortgagee         ... 

i.  427 

tenant  for  life           .... 

i.  573 

in  common         .... 

.     i.  597,  n.,  615,  n. 

Inadequate  consideration  of  deed 

ii.  433' 

In  cdieno  solo,  profit            ...... 

ii.  161 

Inchoate  riglit  to  dower      ...... 

i.  118 

Incident  to  reversion,  whether  rent  is             .            .            . 

i.  235,  237 

mortgage,  redemption  is          ...            . 

i  398,  423 

debt,  mortgage  is   .                        ... 

i.  431,  434 

Incidents  of  estates            ...... 

.     i.  55,  369 

estate  for  life        ..... 

i.  65 

years           ... 

i.  180 

reversion               ..... 

1.  563,  n. 

Inclusive  or  exclusive,  whether  day  is      .                        .            . 

i.  201 

Income,  of  land,  not  necessary  for  dower 

i.  112 

devise  of             ...... 

ii.  575 

measure  of  dower       .... 

i.  155 

Incorporeal  hereditament,  equity  of  redemption  is 

i.  462 

reversion  is             .            .            . 

i.  563 

ferry  is              .             .       ' 

ii.  39,  n.,  41 

right  of  flowage  is 

ii.  125 

a  subject  of  lease  and  release 

ii.  34 

Incumbrance,  purchased  by  trustee     .... 

i.  849  50 

a  highway  is            ....            . 

ii.  413 

Incumbrancer,  may  redeem  prior  mortgage    . 

i.  416 

whether  party  to  suit  on  mortgage 

.      i.  198,  11. 

IncAibrances,  payment  of,  by  tenant  in  tail  . 

i.  59 

for  life 

i.  66 

covenant  against           .... 

.       ii.  897,  413 

In  custodia  legis,  seizin       ...... 

i.  540 

Indemnity,  covenant  of,  by  purchaser  of  equity  of  redemption 

i.  454 

Indenture,  and  deed  poll   ...... 

.     i.  221,  n. 

construction^  of        ..... 

ii.  889 

Independent  covenants  in  void  deed         .... 

ii.  419 

Indians,  purchases  from          .           .           . '          . 

i.  38 
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Inevitable  accident,  effect  on  claim  for  rent 
Infamy,  disqualifies  witness  to  will 
Infant,  whether  estopped  .  , 

lease  b^  .  .  . 

to     . 
•  release  of  dower  by 
assignment  of  dower  by    . 
jointure  to        . 
liable  for  waste 
trust  in  case  of 
bound  by  condition 
protection  o^  in  case  of  mortgage 
mortgage  of  .  .  . 

joint  tenant       .  .  .  , 

no  presumption  of  grant  against    . 
disability  of     . 
delivery  of  deed  by 
livery  of  ...  . 

exchange  of  .  .  . 

fine  of  .  .  .  , 

warranty  of  .  .  . 

devise  of  ...  . 

bargain,  &c.,  of      . 

deed  of  .... 

Infutwo,  feoffment 

bargain,  &c.,  and  covenant  to  stand  seized 
Inheritance,  necessary  to  curtesy 
Injunction,  against  suit  for  dower 
waste 
in  case  of  water-course 
In  pari  delicto  .... 

Insanity,  effect  on  dower 

deed 
Insolvency  of  mortgagor 

partners,  lands  how  disposed  of 
Instantaneous  seizin — dower 

Statute  of  Uses  gives   . 
Instalments,  mortgage  payable  by 
Insurance,  in  case  of  mortgage 
Intention,  in  deed 

in  case  of  will 
Interest,  payment  of,  by  tenant  for  life 
in  case  of  dower 

jointure 
unity  ofj  in  joint  tenancy 
none,  on  an  advancement 
of  witnesses  to  will    . 
Interesse  termini    ..... 
Interlineation,  in  deed 

Intermediate  profits,  whether  posthumous  child  has 
Interruption  in  use  of  water-course 
effect  on  prescription 
Introductory  words  of  will 


In  ventre  matris,  child,  devise  to 

Irresistible  force,  loss  of  leased  land  by     . 

Islands,  public  grant  of  .^ 

Issue,  in  tail,  whether  bound  by  contracts  of  ancestor 

a  term  of  limitation 

meaning  of,  in  will   .... 

failure  o.^  limitation  upon 


325 


i.  253 
ii.  528 
i.  220 
i.  205 
i.  208 
i.  126,  12T 
.   i.  160,  n. 
i.  166,  174 
i.  271 
i.  339 
i.  379 
i.  445 
i.  4(i7 
i.  583 
ii.  164 
ii.  173-4-5 
ii.  302 
ii.  312 
ii.  315 
ii,  335 
ii.  380 
ii.  504 
ii.  432 
ii.  432 
ii.  312 
326,  328,  329,  332 
i.  81 
.   i.  147,  n. 
i.  271 
.   i.  103,  n, 
ii.  437 
i.  123 
ii.  434  &  n. 
i.  442 
i.  588,  n. 
i.  105 
i.  294 
.   i.  483,  u. 
i.  434  &,  n. 
ii.  336  Sen.,  337 
ii.  539,  562 
i.  66 

i.  169 

i.  575,  581 

ii.  217 

ii.  527-8 

i  177;  ii.  317 

ii.  444  &  n. 

ii.217' 

ii.  122 

ii.  163,  167 

ii.''564 

ii.  169  &  n. 

ii.  506 

i.  253 

ii.  269 

i.  60 

ii.  559 

ii  672 

ii.  582 
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Jemima  Wilkinson,  case  of      . 

i.  315,  u. 

Joining  in  deed  by  wife,  what      .            .            .            . 

i  126 

Joint  tenancy  ...... 

i.  5U 

limitation — SlieUey's  Case    .            .            .            . 

i.  641 

tenancy,  by  what  words  created 

i.  660-1 

tenants,  4;c ,  lease  by           ...            . 

i.  206 

limitation  against 

ii.  116  in. 

deed  of        .... 

.      ii.  281-2 

no  feoEfment  between    . 

ii.  313 

fine,  &o.,  of             .            .            . 

ii.  336 

mortgage  for  several  debts 

.    i.  413,  4T8,  n. 

trustees        ...... 

L34B,  352,  3B4&n.,  356  &  n. 

and  several,  covenants    .... 

ii.  388 

tenants,  devise  of     . 

ii.  505,  514 

Jointress,  may  redeem             .... 

i.  398 

Jointure     ...... 

i.  163 

Judgment,  for  dower,  vests  no  title     . 

I  13S 

creditor,  may  redeem  mortgage 

i.  416 

on  mortgage           .... 

i.443,  4U 

upon  usurious  contract,  mortgage  for 

1.461 

ao-ainst  one  joint  tenant,  who  dies 

i.  581 

for  partition,  effect  of              .            .            . 

.      i.  606,  n. 

price  of  land,  amounts  to  delivery  of  deed 

ii.  302 

is  an  incumbrance 

il  414 

not  docketed,  postponed  to  deed 

ii.  456 

Juris  et  de  jure  •pTesumption 

ii.  2 

seisinoe  conjunctio         .... 

ii.  156 

Jits  accrescendi       ..... 

i.  516 

possessionis            .            .            .            •            . 

ii.  155 

proprietatis      ..... 

ii.  156 

Justice  of  the  peace,  acknowledgment  of  deed  by,  out  o 

r  his  county            .               ii.  460 

K 


Key,  delivery  of,  whether  a  surrender 
Keys,  pass  with  house 
King,  source  of  title 

whether  seized  to  uses   . 

may  be  trustee 

no  prescription  against  . 
Knight  service 


i.  184 

i.  2 

i.  31 

i.  294 

i.  351 

ii.  118 

i.  36,  u 


Labor,  rent  payable  in      . 
Ladies,  of  ferne  covert 

none  in  government 
Land,  what  it  includes 

wheth^  it  includes  water  privilege 
title  by  prescription  applies  to  . 
meaning  of  term 
not  appurtenant  to  land 
Landing-place  of  ferry— (See  Fjbebt.) 
Language,  deed  may  be  in  any 

of  devise,  how  construed    . 
Landlord  and  tenant — fiilures 
and  cropper   . 


.      i.  22 

1,n. 

i. 

161 

ii. 

118 

i.  3 

ii. 

100 

ii. 

158 

ii.  350-1, 

391 

ii. 

361 

ii. 

294 

ii. 

563 

. 

.  22 

i  200,  n. 

42 
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Lamds,  tenements,  kc.         .           .           .           .           . 

.      i.  1,  615,  ii.  5'?3 

or  tenements       ...... 

ii.  631 

Land  warrant,  an  hereditament    .... 

1.1 

Lapping  of  grant,  &c.  . 

i.  43  n. 

Lapse  of  time,  foreclosure  by        . 

i.  481 

Lapsing  of  devise        ...... 

ii.  659 

Last  seized,  doctrine  of      . 

ii.  189 

Latent  ambiguity         ...... 

ii.  345-6 

Laying  out  of  private  ways 

ii,  22 

Lease    .....                        .            . 

i.  192 

for  life,  whether  dower  in  case  ot      . 

i.  192 

by  parish  ....... 

i.  54  n. 

entry  in  case  of         ....            . 

i.  17 

wife  may  join  in   . 

i.  127 

none,  of  dower,  before  assignment     . 

i.  140 

dower  in  case  of  . 

i.  154 

assignment  of             ;            .            .            .            . 

i.  185, 

.     meaning  of  term   .            ,  ,         . 

i.  193,  201 

no  resulting  trust  in  case  of  . 

i.  320 

renewal  of,  by  trustee      ..... 

i.  322,  349 

repugnant  condition  in           ...            . 

Ii.  369 

conditions  in,  against  assignment 

i.  371,  383 

forfeiture  of    . 

i.  384 

by  mortgagee  to  mortgagor          .... 

i.  406,  407 

mortgagor              ..... 

i.  408 

to  mortgagee          .... 

i.  411,436 

by  mortgagee             .            •            .            .            . 

.       i.  412,  436,  446 

whether  remainder  defeated  by   . 

i.  546 

by  joint  tenant            ..... 

i.  581 

whether  it  creates  a  reversion     .... 

i.  563' 

by  tenant  in  common              .... 

i.  696 

,      limitation  in  case  of         ....            . 

ii.  172 

of  infant          ...... 

ii   285 

alien  may  take     .                        .... 

1       .             .           ii.  288,  n. 

and  release    ...... 

ii.  333 

may  operate  as  grant 

ii.  341 

instrument  of,  who  may  claim 

.    ii.  358.  n. 

warranty  in,  is  a  covenant           ...... 

,..,^          .         •       ii.  380 

covenants  in — {See  Covenants.) 

assignment  of,  covenants  in    . 

ii.  400 

renewal  of            .....            . 

.     L213,ii.  401 

for  illegal  object          ..... 

.      ii.  37,  n. 

devise  of,  surrender  revokes        .... 

ii.  551 

Leasehold,  dower  in          ....            . 

i.  117 

mortgage   ...... 

i;  392-3 

devise  of         ....            . 

.       ii.  574-7 

Leasing,  condition  against      ..... 

i.  65 

Leaving  of  husband  by  wife,  bars  dower  . 

i.  100 

Legal  right,  and  equity  of  redemption — distinction 

i.  392 

and  equitable  estate — Shelley's  Case 

.             .           i.  643 

Legacy  and  condition,  distinction 

i.  383 

charged  on  lands   ..... 

.      ii.  532-7 

may  pass  lands            ..... 

.     _           ii.  575 

Legitimwn  matrimoniwn  guoad  dotem 

i.  97 

Legislature,  grant  by,  creates  tenancy  in  common 

i.  591 

may- be  estopped        .... 

ii.  420 

authority  of;  over  deeds    .... 

ii.  430 

Lessee  or  servant,  whether             .... 

i.  198 

of  mortgagor,  has  no  emblements 

i.  4,11 

Let,  meaning  of  term          .            •            .            .            . 

.     i.  194,  n. 

Leyy  of  execution,  gives  seizin            .... 

i.  4],  n. 

upon  equity  of  redemption 

i.  459 
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Levy  of  execution,  against  tenant  in  oommoQ 

i.  594 

■way  created  by 

ii.  16 

iea;  foci,  &c.     . 

ii.  533  &  n. 

Libera  piscaria      ..... 

ii.  U3 

License            •-.... 

i.  222 

in  case  of  water  course 

ii.  120-5 

and  easement  compared 

ii.  4 

parol  release  of  way  is  a    . 

ii.  13 

Ibr  passage        .            .            .            .            . 
*                ferry     ..... 

ii.  38 

.  ii.  39,  43-4 

as  to  lights        .            .            .            .            . 

ii,  80 

iie  in  grant           ..... 

ii.  313 

Lien  of  vendor,  dower  in  case  of 

i.  106 

judgment,  in  case  of  entailment    , 

L  61 

in  case  of  jointure            .            .            .            . 

i.  167 

for  rent          ..... 

i.  229 

of  tenant              .            .            .            .            . 

i.  230,  n. 

and  implied  trust,  distinction 

i.  311,  314-15 

for  contribution,  in  case  of  mortgage 

i.  418-19 

of  judgment  ..... 

ii.  601 

between  tenants  in  common 

i.  597,  n. 

Life  estate             ..... 

i.  64 

curtesy  in  case  of     . 

i.  78 

tenant  for,  lease  by    . 

i.  204,  206,  257 

lease,  rent  in  case  of         ...             . 

i.  235,  238  &  n,,  239  &  n. 

tenant  for,  whether  liable  for  waste 

i.  267,  269,  271 

devise  for,  when  it  creates  a  fee 

i.  623 

an  estate  tail 

i.  637 

Eights 

ii.  75 

Limitation  and  condition — distinction  . 

i.  64,  80,  207,  241-2,  390,  670 

in  case  of  dower 

i.  152 

mortgage    .       '     . 

i.  423,  433 

trust     ,            .            .            . 

1.  313,  334,  335,  336 

of  action  for  land  .... 

ii.  156 

and  prescription,  correspond     . 

ii.  166 

Statutes  of            ...            . 

ii.  167 

haiendum  is  a  . 

ii.  377 

between  joint  tenants,  &c. 

i.  600,  601 

Lineal  consanguinity          .... 

ii    192 

warranty          ..... 

ii.  381 

Livery  of  seizin           ..... 

ii.  310 

whether  necessary  to  a  freehold     , 

.      i.  35,  41 

effect  of,  as  to  forfeiture 

i.  69 

unnecessary  to  dower 

i.  161 

registry  is  a  substitute  for 

ii.  456 

Local  usage,  effect  on  waste 

i,  262 

custom  is            ...            . 

ii.  160 

Lord  of  manor — fishery     .... 

.    ii.  144,  u. 

Proprietary  of  Maryland 

ii.  247 

Lost  grant  and  prescription 

ii.  163 

will,  effect  of       . 

ii.  536  &  n. 

Chancery  may  set  up      . 

.    ii.  536,  n. 

Lucid  interval,  proof  of           .            .            ■            . 

ii.  434 

Lunatic,  deed  of     . 

ii.  286,  4.S4 

fine,  &.C.,  of  .           *. 

ii.  335 

M 


Machinery  of  factory,  title  to 
Magiatrate,  what 


i.  20,  n.,  21  &  n.,  22 
ii.  456 
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Magna  Gha/rta,  as  to  dower . 
fishery 
liability  of  lands  for  debts 
Maintenanci        .... 
Mala  grammatica  rum  vitiat  . 
Hale  cliildreD,  devise  to 
Manure,  title  to        , 
Map  referred  to  in  deed  . 
Market-overt ..... 
Marriage,  necessary  to  curtesy  . 
articles,  Shelley's  Case 

cross  remainders 
effect  of,  on  children  previously  born 
contract  of  infant 
consideration  of    . 
revocation  of  will  by  . 
Married  woman,  deed  of      . 

to  .  . 

(See  Husband  and  Wife:) 

whether  estopped    . 
Marshalling  of  assets    ... 
Meadows       ..... 
Mechanics'  lien  .... 

on  fixtures 
Memory  of  man  .... 
Merger,  none  of  estate  tail  . 
of  life-estate 
of  estate  poiir  autre  vie 

term   .  ,  ,  . 

in  case  of  mortgage 
uses  . 
trust 
^    remainder 
joint  tenancy 
by  surrender 
Merumjus,  .... 


Metes  and  bounds,  tenant  in  common  cannot  convey 
Mill,  what  passes  with 

dower  in     . 

partition  in  case  of 

Mills,  &o.  ... 

in  connection  with  highways 
Mill  owner  and  riparian  proprietor 
Mill  site,  ceases  with  mill 

what    . 
Mine,  under  highway 
Mines,  ownership  of 
Ministry,  conveyance  for 
MisnoTner,  in  patent 
Misrecital  in  deed 
Misrepresentation  by  mortgagee 
Mistake,  limitation  in  case  of 

in  deed  . 

attestation  of  deed  . 

devise    . 

cancelling  of  will    . 
Mitter  V  estate — release     . 

droit  .  .  , 

Modus,  &c.,  vincunt  legem 


by 
26  & 


il.  113, 


r.  Its 

ii.  147 

ii.  601 

.    a  317,  437 

ii.  388 

i.  636! 

i.  18,  279  &  n.,  ii.  356 

ii.  366 

ii.  313y 

i.  76 

i.  644 

i.  664 

ii.  194 

.   ii.  285,  286 

ii.  29e,  327,  330 

il.  542 

ii.  287,  498,  n. 

ii.  288 

Ii.  420,  n.,  425,  n. 
il.  516,  609  &.  n. 
ii.  356 
i..  500 
i.  28 
.    ii.  16^  166 
i.  60 
i.  60 
i.  65< 
i.  181 
i.  44^,  447,  448 
i.  296 
333 
i.  544 
i.  582 
.       i.  182,  ii.  320 
ii.  156 
i.  141,  574 
i.  595 
114  &n.,  357  &n.,  358 
.     L  116,  154 
i.  608,  n. 
ii.  98 
ii.  26 
ii.  100 
ii.  93 
ii.  118,  119,  126,  340 
ii.  25 
i.  8 
ii.  242 
ii.  276 
ii.  353 
i.  470 
ii.  180 
ii.  347 
il.  309 
ii.  563,  n. 
ii.  639  &  n. 
il.  316 
Ii.  316,  336 
i.  55 
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Honey,  to  be  laid  out  in  land 

whether  ownership  of,  raises  an  implied  trust 
Monopoly,  ferry  right  ia  not 

{See  Charles  Rivek,  &o.) 
Month    ..... 

Monuments  in  deed  .... 

Moral  consideration 
More  or  less,  in  deed 
Mortgage  .  ^  .  . 

fixtures  in  case  of 
effect  of,  on  dower 
eviction  of  tenant  under  . 
tender  discharges 
mechanics'  lien  in  case  of 
whether  joint  tenancy  in  ease  of 
partition  in  case  of  , 

by  husband  and  wife 
limitation  in  case  of  ...  , 

whether  devise  of  debt  passes 
devise  of    . 
lease  in  case  of  ....  . 

covenants  in  .  .... 

eviction  under  •  •  .  .  . 

covenant  of  seizin  broken  by 

by  covenantee,  does  not  prevent  a  suit  on  covenants 

an  incumbrance      .  ■  . 

estoppel  by      .  .  .  .  .  • 

whether  assignable,  in  case  of  adverse  possession 
Mortgagee,.bas  no  emblements     .  .  •  .  . 

may  sue  on  covenants  to  mortgagor 
when  estopped  .  .  -  .  . 

Mortmain,  condition  against    ..... 

devise  in  .  .  .  .  .  . 

Movable  freehold — sea- shore     .  .  .  .  ^ 


i.  30,  329 

,   i.  312,  360 

ii,  41 

d.  ne 

ii.  363  &  n. 

ii.  290 

ii.  369 

i.  391 

i.  27,  28 

i.  144,  n.,  159 

i.  250,  261 

i.  380 

i.  508,  n. 

.   i.  565,  574 

i.  605,  n. 

ii.  287 

ii.  172 

ii.  532 

ii.  578 

i.  408,  ii.  393 

i.  H97,  ii.  398 

i.  250-1,  ii.  405 

ii.  408 

ii.  411 

ii.  413,  n. 

ii.  421 

ii.  440 

i.  407 

ii.  411 

I  470,  ii.  428,  n. 

i.  55.  370 

ii.  507 

ii.  87 


W 


Name,  devise  to  those  bearing  a 

. 

. 

. 

ii.  573 

Names  of  parties  to  deed 

. 

. 

ii.  350 

property  conveyed 

. 

. 

ii.  370 

Native  citizen,  who  is 

• 

. 

ii.  196 

Natural  and  civil  death,  distincti 

on. 

as  to  dower 

. 

i.  108 

streams  only,  subject  to 

flo 

ivage  acts 

ii.  132 

right,  descent  is  not 

. 

. 

. 

ii.  189 

Naturalized  citizen,  who  is 

. 

ii.  197 

Naturalization 

. 

i.  109-10;  ii. 

197,  200 

Navigable  streams  are  highways 

' 

ii.  29 

n.,  92-3 

water,  grant  on 

. 

. 

ii  97 

river,  what 

. 

ii.  87-8,  95,  145 

fishery  in 

. 

• 

ii.  151 

Nearest  relation 

. 

. 

ii.  572 

Necessity,  way  by 

. 

. 

. 

ii.  14,  20 

landing-place  by      . 

. 

. 

ii.  45 

Negroes     . 

. 

ii.  191 

Nemo  potest  in  alium,  &o. 

. 

. 

ii.  313 

Nemo  est  hceres,  Sec. 

. 

. 

.       i.  615, 

643,  571 

Nemo  potest  esse  et  dominus,  too. 

. 

. 

i.  181 

Next  of  kin 

• 

- 

.. 

ii.  202 
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Next  heir  male  .... 

Non  compos,  deed  of  .     '       . 

Noll-user  of  way         .... 
common 

prescriptive  right 
easement 
Northwest  Territory,  Ordinance  for    . 
Note  and  mortgage  pass  together 
Notice,  of  assignment  of  reversion 

to  quit,  to  tenant  at  will,  &c.         .  .     .i.  2T9,  n.,  281-2 

of  use  or  trust,  to  purchaser  . 
to  prevent  prescriptive  right 
quit,  mortgagor  not  entitled  to 
warrantor 
of  incumbrance,  by  vendee    . 
unrecorded  deed — [See  Registry,  &C-) 
Nuisance  by  landlord,  whether  an  eviction  of  the  tenant 
in  case  of  fairs    . 
no  prescription  for    . 
NuUiw  films  .... 

NuUum  Tempus,  &c.      . 
Nursery,  fixtures  in  case  of 

O 

Obligation  of  contract  — (iSiee  Chaeles  Rivbk  BRiDGtE,  &o.) 
Obstruction  of  way,  effect  on  right 
what  is 
highway 
fisii 

easement 
Occupation  ways  .... 

Occupancy — estate  pour  autre  vie 
necessary  to  lights 
explanation  of  deed  by  . 
Office,  for  breach  of  condition 
Offices  ...... 

Officer,  deed  of      . 

covenants  of   . 
Once  a  mortgage,  always,  &c. 
Opening  of  estates,  incase  of  remainder 
Or  ..... 

Ordinance,  North  Western 

colonial,  as  to  sea-shore 
Ornament,  articles  of,  a  tenant  may  remove    . 
Orplian's  Court — dower 
Ouster,  in  case  of  warranty 

of  mortgagee,  sale  of  equity  is  not 
what  is,  between  tenants  in  common 
Oat  of  State 
Owner,  who  is  .... 

of  easement,  not  owner  of  soil 
mortgagor  is    . 
Ownership,  seiain  is  .  .  . 

Oysters,  title  to  ...  . 


i.64ir 

ii.435 

iL  12 

.      iL  70,  n. 

ii.  16^ 

ii  ,3 

i.  96,  ii.  92 

.  431-2,  &  n. 

i.  19,» 

,  283  &  n^  284,  287 

i.  339-40 

ii.  167 

i.  407  9 

ii.  404 

ii.  413 

i.  253 
ii.  68 
ii.  163 
ii.  192 
ii.  178 
.    i.  23  &  n. 


ii.  11,  12 
ii.  20 
ii..37,  38  &  n. 
ii.  145,  150 
ii.  3,  n.,  4 
ii.  8,  n. 
i.  171 
ii.  79 
.       ii.  346,  365 
i.  384 
ii.  75 
ii.  318 
a.  318,  409 
i.  398 
i.  527,  540 
ii.  56& 
i.  96,  ii.  92 
ii.  93 
i.  23 
i.  148 
ii.  404 
i.  462 
j.  599,  600 
ii.  187 
.  i.  34&n.  209 
ii  25 
i.  405,  460 
i.  42 
ii.  144,  161-2  &  sequ. 


Parceners,  common  in  case  of 
partition  between  . 


ii.  70 
il  3S1 
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Pares  curim 
Parish,  title  of 

devise  to    . 
Parishioners,  whether  witnesses  to  will 
Parol  license  to  quit,  by  landlord 
assignment  of  dower 
demand  of  dower    . 
lease       .... 

(See  Estate  at  Will.) 
evidence,  in  case  of  lease    . 
as  to  resulting  use 
tnista 

release  of  way  . 
license  as  to  water-course    . 
evidence  as  to  consideration 
mortgage     . 
partition 
license 

evidence,  as  to  delivery  of  deed 
deed 
name 
will 
revocation 
Parson,  whether  he  has  emblements 

waste  by 
Parsonage,  abeyance  in  case  of 
Partial  dedication  of  way 

revocation 
Particular  direction,  way  must  be  in 
Parties  to  deed 

suit  on  mortgage 
Partition,  deed  of     . 

dower  in  case  of 
whetlier  dowress  may  claim 
warranty  in 
among  heirs 
of  joint  tenants 
parceners 

tenants  in  common 
effect  on  will 

Partner,  of  lessee,  whether  lessor  is 

purchase  of  land  by 

a  trustee  for  the  firm 
Partners,  title  of;  to  land 
Party  walls 
Passage  ways  for  fish 
Pastures 
Patent,  whether  it  gives  seizin 

for  fair,  &c. 

title  by 

and  grant . 

ambiguity 

Payment  of  mortgage 

Pecuniary  consideration,  when  necessary 

Pendente  lite,  waste 

Per  claim 

claim  of  dower  is 

in  case  of  use 
Performance  of  condition 
Per  my  etper  tout     . 


it.  313,  n. 
i.  64 
ii.  601 
ii.  629 
i.  184 
i.  159 
i.  146 
i.  193,  286 

i.  219 

i.  299 

i.  307,  313,  324-6,  ii.  452 

Ii.  13 

ii.  120 

ii.  291,  325,  408,  417,  418 

L  396,  402,  n.,  406 

ii.  343,  n, 

ii.  4 

ii.  307 

ii.  342,  359,  360 

ii.  351 

504  7,  n.,  643,  662,  n.,  571&n. 
634-8,  644  &n.,  546,  n. 
i.  14 
i.  267-8  &  n. 
i.  54 
ii.  36 
il  540,  560 
ii.  8,  19 
281,  363,  498,  n. 
436,  II.  478 
ii  315 
i.  165-6 
i.  138,  148 
ii.  381 
ii.  222 
i.  584 
ii.  381 
i.  603 
ii.  550 

i.  199 

i.  315 

i.  322 

i.  578,  n. 

ii.  81-5  - 

ii.  145 

ii.  356 

i.  41-2 

ii.  68 

ii.  30 

ii  313 

ii.  345 

439,  472-4-5 
il.  325,  334 
i.  272 
i.  388 
i.  161 
i.  291 
i.  377 
i.  676    584   597  ;  ii.  313 
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P&r  stirpes         ....... 

ii.  201-3 

capita     ....... 

.      ii.  203,  568,  n. 

Permissive  use              ...... 

ii.  21,  37,  158 

waste     ...... 

i.  212, 

n.,  261,  272,  282 

Femaney  of  profits,  incident  of  trust    .... 

L  33'? 

use             ... 

i.  291 

Perpetual  lease             ...... 

i.  214 

Perpetuities               ...... 

ii.  580,  620 

Perrin  v.  Blaks              ...... 

i.  655 

Personal  property,  building  may  be              .            .             . 

i.  6 

when  rent  is            ...            . 

'    i.  237 

right  of  way           ..... 

ii.  17 

mid  que  estate  prescription      .... 

ii.  162-5 

security,  in  case  of  mortgage 

i.  397,  402 

mortgagee's  interest  is            ...            . 

.      i.  405,  429 

estate,  applied  to  mortgage 

i.  433 

charge  on  devisee        ..... 

i.  630 

Personal  covenants               ..... 

.      ii.  390,  410-12 

estates,  devise  of           ....            . 

ii.  574 

Petition  for  dower    ...... 

i.  150 

Piscary,  common  of        .....            . 

ii.  70 

Place  of  performing  condition          ....'. 

i.  378 

Plan,  reference  to  street,  upon    ..... 

ii.  32,  n.,  35,  n. 

Plantation,  devise  of            ....            . 

ii.  574,  n. 

Poisoning  of  stream       ...... 

ii.  104-7 

fish 

ii.  153  &  sequ. 

Pond,  boundary  upon     ...... 

ii.  97, 

346,  357,  n.,  367-8 

Ponds,  fishery,  &o.,  in           ....            . 

ii.  149 

Pool,  suit  lies  for              ...... 

ii.  98 

grant  of            .              ..... 

ii.  356 

Positive  and  negative  prescription          .... 

ii.  160-7 

Possession  and  seizin ;  distinction.               .            .            .            . 

.      i.  177;  ii.  394 

cestui  que  use  has  actual        .... 

i.  296 

first  stage  of  title            .            .            .            .            . 

ii.  155 

of  mortgagor,  agreement  for              ... 

i.  406 

unity  of,  in  joint  tenancy 

i.  575-6 

co-parcenary       .... 

i.  584 

of  one  joint  tenant,  &c.                 .             .             .             . 

i.  599 

covenant  for  quiet  enjoyment  relates  to 

ii.  396 

of  warranty      .            .            .            .            . 

ii.  875 

of  grantor,  after  deed,  whether  fraudulent 

.     ii.  449  &  n. 

wliether  notice  of  unrecorded  deed  ;  {See  Reqisteation, 

&0.) 

Possessio  fratris               ...... 

ii.  190 

Possibility  and  estate  ;  distinction    .... 

i.  34 

of  inheriting,  sufficient  for  curtesy 

i.  79 

in  case  of  abeyance          .... 

i.  554 

and  contingent  interest ;  distinction 

i.  570 

no  grant  of         ....            . 

ii.  314-1,7 

and  executory  devise  ;  distinction      . 

ii.  679 

Post  claim                 ...... 

i.  388 

Posthumous  child,  descent  to      . 

ii.  216 

remainder  to      . 

i.  537 

Pov/r  autre  vie,  estate       ...... 

i.  64,  70 

no  dower  in    . 

i.  117 

in  rent       ..... 

i.  247 

trustees  for  remainders  are  tenants,  when    . 

i.  552 

estate,  devisable                .... 

ii.  611 

Power  and  right ;  distinction            .... 

i.86 

lease  under           .            .            .           «           .            • 

, 

i.  235-8 

of  mortgagee  to  sell   . 

i.  403,  428 
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Power  to  sell,  in  devise  for  life    . 

feme  covert 
Powers  .... 
Ffay  in  aid,  tenant  for  life  may 
Prayer  in  aid     . 

Precedent  and  subsequent  conditions 
Pre-emption  right,  of  mortgagor 
Premises        .... 
Prerogative  Court ;  dower 
Prescription,  way  by 

for  water-course     . 

title  by 
Presence  of  testator 
Present  covenants 

Presumption  of  death    . 

lease 
Presumption  of  con  veyanee  by  trustee 
grant  of  way 
in  case  of  lights 
of  grant 
none  for  common  privilege 

against  infants.  &o. 
of  grant,  and  prescription 
performance  of  condition 
payment  of  mortgage 
partition 
from  use  of  easement 

disuse 
of  revocation  of  will 
livery . 
Pretended  title,  sale  of 
Primogeniture 

Prior  occupancy  of  water-course   . 
Private  examination  of  wife     . 
pass-ways 
paths    . 

property,  protection  of 
ways 
Privies,  rent  must  be  reserved  to 

bound  by  estoppel 
Privileges,  &c.        . 

whether  way  passes  as 
Privity,  in  case  of  lease 
use 

release 
surrender 
in  relation  to  covenants 
of  contract 
Probate  Court — dower 

of  will 
Produce,  reservation  of  rent  in 
Profit,  grant  of  .  .  . 

Profits  intermediate,  posthumous  child  has 
Prohibition  of  waste 
Property,  ferry  is 
Proprietors,  of  common  lands 

may  convey  by  vote 

Prostitution,  deed  for 
Provision,  jointure  is  a       . 


• 

i.  622 

ii.  505 

. 

ii.  688 

. 

i.  66 

. 

ii.  404,  n. 

i.  366,  373,  404 

. 

i.  461 

. 

ii.  349,  375 

• 

i.  148 

. 

ii.  10 

.  ii.  105,  127 

. 

ii.  167 

. 

ii.  524 

ii.  410 

,        , 

i.  72,  108 

. 

i.  194 

i  334-5 

. 

ii.  10 

ii.  76 

. 

.  ii.  84,  158-59 

ii.  164 

, 

ii.  164 

.  ii.  166-66 

. 

i.  389,  u. 

, 

.   i.  434,  n. 

. 

ii.  343,  n. 

ii.  2 

. 

ii.  3 

.  ii.  543-44 

. 

ii.  312 

ii.  437 

ii.201 

ii.  108,  132 

.  i.  88,  89,  90,  125 

ii.  22 

• 

ii.  22 

. 

ii.  49 

. 

ii.  7 

i.  234 

ii.  421 

.  Ii.  356  &  u. 

ii.  17,  21 

i.  185 

, 

i.  291 

ii.  316 

ii.  321 

ii.  392,  n.,  393,  411 

. 

.  i.  185,  iL  393 

. 

i.  148 

ii.  502 

. 

i.  227 

. 

ii.  356 

A 

i.  537-8 

, 

i.  267 

ii.  41 

,        , 

ii.  72 

ii.  237 

■ 

ii.  437 
i.  166 

GENERAL  INDEX. 


Public  ways                 ...... 

•    ii.  10,  n. 

streams  are              ..... 

.      ii.  88,  92 

and  private  grants,  construction  of      . 

ii.  58 

domain       ....... 

ii.  230 

conveyance,  by  attorney          .... 

ii.  283 

Tights,  no  prescription  against       .... 

ii.  3 

Publication  of  will        ...... 

ii.  529 

Purchase,  seizin  by,  and  by  law                .... 

i.  46 

by  landlord,  &c.,  effect  on  rent 

i.  256,  258 

money,  payment  of,  resulting  trust 

.      i.  311-12 

by  trustee                ..... 

.     i.  348,  ii.  434 

money,  lien  for               ..... 

,.  i.  492,  499 

and  limitation,  words  of     . 

ii.  377 

whether  a  revocation  of  will     .... 

ii  645 

Purchaser,  when  tenant  at  will           .... 

i.  47  &  n. 

improvements  by,  no  dower  in            .            .            . 

i.  113 

jointress  is                .             .             .             .             . 

i.  168 

of  term,  not  bound  for  application  of  purchase-money 

i.  180 

widow  is,  when                  .... 

i.  132 

with  notice,  is  a  trustee           .... 

i.  322 

whether  bound  by  trust     .... 

i.  339-40 

Purchasers,  fraud  aprainst              ..... 

ii.  448 

heirs,  when           ,             .             .             .             . 

ii.  589 

issue,  when                ..... 

.     ii.  559,  u. 

Q 


Qualifications  of  one  covenant  in  deed,  whether  they 
Qualified  fees         .... 

dower  in  .  .  . 

dedication  of  way 

fee,  no  reversion  on 

republication  of  will 
Qualities  of  uses,  not  affected  by  Statute  of  Uses 
Quality  of  estates 

Quantity  of  estates,       .... 
Quantum  meruit  for  rent,  in  case  of  eviction 
Quarantine        ..... 
Quarry,  dower  in  ... 

Que  estate,  prescription 
Qui  prior  in  tempore,  &o. 
Quia  emptores,  statute 
Quiet  enjoyment,  covenant  for 
Quit  ..... 

Quit-claim  deed  .  .  .         i, 

Quit-rent  ..... 

Quo  warramto,  for  breach  of  condition 


ihey  embrace  others 

ii.  398 

. 

i.  56 

^            ,            -• 

i.  116 

. 

ii.  36 

. 

i.  563 

.     ii.  553,  n. 

•            ■            • 

i.  297 

.     i.  34,  543 

• 

i.  34,  543 

i.  250-1 

.            > 

.      i.  96,  141-46 

i.  110 

■            ■ 

ii.  162-65 

. 

.  i.  403,  432 

i.  39,  n. 

231,  ii.  290,  380 

i.  209,  ii.  394,  u. 

396,  4U8,  n.,  413 

. 

ii.  303 

441,  n.,  ii.  290,  318,  379, 

392,  n.,  399,  423 

.             ..            . 

i.  231 

. 

i.  384 

R 


Easure  of  deed 
Baiionabile  estoverium,  &o. 
Real,  mortgagor's  interest  is 

action  .... 

covenants 

property,  what 

action,  whether  it  lies  for  a  building 

estate,  descends  to  heir 


ii.  442 

i.  140 

i.  404-5 

ii.  156 

ii.  390,  410 

i.  21 

i.  8 

ii.  189 
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Eeal  estate,  vrh ether  way  is 
Reasonable,  prescription  must  be  • 
Bebutter  .... 

Becital 

words  of,  in  devise 
Eecommendation,  in  devise 
Reconciliation,  effect  on  curtsey 
dower 
Jtecord,  matter  ofj  no  prescription  for 
discharge  of  mortgage  upon 
Beddendum,  in  deed     . 
■Redemption  of  mortgage,  by  whom 
Eeference,  words  of  in  deed    . 
devise 
Begia  via  .... 

Registration 

and  livery,  compared 
of  lease 

defeasance 
unnecessary  between  parties 
of  executor's  deed 

Sdaiion,  of  assip;nment  of  dower 
estate  for  years 

notice  of  assignment  of  reversion 
entry  for  conditions  broiten 
in  case  ofpostlmmous  child 
of  probnte  of  will 
execution  of  power    . 
Bdations,  devise  to      . 

appointment  to 

Release,  deed  of         ...  . 

may  operate  as  grant 
of  dower 

can  operate  only  as  such 
before  assignment 
by  one  trustee    . 
of  way,  parol 
condition 

part  of  land  mortgaged     . 
between  joint  tenants     . 
of  easement,  presumption  of 

Relief,  Cliancery,  in  case  of  dower 

Remainder       .... 
partition  of      . 
when  construed  as  reversion 
joint  tenancy  in 
-man,  bound  by  covenants 
of  my  effects,  &c.,  devise  of    . 

Remedy  and  right — distinction 
in  case  of  mortgage 

flemitier 

does  not  restore  dower 
Remote  contingency  of  remainder 

Renewal  leases 
of  lease 

by  trustee 
covenants  for 

Rent  .  .  .  • 

service 
charge 


ii.  T 

ii.  163 

ii.  15T,  n.,  420,  438 

ii.  334,  353,421-6'? 

ii.  set 

ii.  561 

i.  82 

i.  100 

ii.  162 

i.  440 

ii.  294 

i.  416 

i.  619,  ii.  359 

i.  625 

ii.  8 

ii.  459 

i.  169 

.  i.  201,  213 

i.  395 

ii.  310,  395 

ii.  500,  n. 

i.  161 

i  178 

1  190 

i.  388 

i.  538 

ii  503 

ii...598 

ii.  512 

, 

ii.  600 

ii.  316 

ii.  341 

i.  125 

i.  128 

i.  139 

i.  354 

ii.  13 

i.  389 

i  441 

i,  583 

ii.  3 

. 

i.  146 

i.  494 

ii.  223 

i.  564 

i.  574 

ii.  385 

, 

ii.  575 

■  ii.  167-8 

i.  471 

ii.  156 

i.  117 

1.  630 

i.  68 

.  i.  213,  412,  n. 

.  i.  322,  349 

.  i.  213,  ii.  401 

i.  226 

i.  231-3-9 

.  L  231,  243 
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Bent  seek         ...... 

.    i.  18T,  n.,  2.BI 

dower  in       .            .            .     ^ 

i.  121 

covenant  for,  to  widow 

i.  140 

in  advance    ...... 

i.  i90-l 

not  necessary  to  lease     .... 

).  193,  n. 

acceptance  of,  effect  on  condition     . 

.  i.  20T-8,  210-12-13 

in  arrear,  a  chose  in  action 

i.  236 

in  case  of  miirtgage               .... 

i.  410 

incident  to  reversion       .... 

i.  663,  n. 

on  bargain  and  sale              .... 

ii.  326 

created  by  covenant  to  stand,  &o. 

ii.  332 

parol  evidence  as  to 

ii.  343 

devisable              ..... 

ii.  484 

Rents,  assignment  of,  for  dower 

.    1.155,  159 

wliether  within  Statute  of  Limitations 

ii.  m-8 

and  profits,  mortgagee  must  account  for 

i.  426 

remedy  for,  between  joint  tenants,  &o. 

i.  59S-1 

devise  of    . 

ii.  514 

Repairs,  covenant  for              .... 

i.  210 

by  trustee          .            •            .            .            . 

i.  347 

of  way          ..... 

ii  19 

by  mortgagor     ..... 

i.  408 

mortgagee            .... 

i.  427 

tenant  in  common     .... 

.       i.  597,  n. 

Replevin,  for  fixtures              .... 

i.  19 

Representation  in  descent             .... 

ii.  202 

Repugnant  clauses  in  devise               .            .            .            . 

ii.  666 

conditions,  &o.             .             .             .             . 

.       i.  55  &  n.,  369  &  n.,  531 

clauses  in  deed                  .            .            .            . 

LL  338-9,  372-3-6 

Republication  of  devise                 .... 

.  ii.  534,  553 

Reputation  and  prescription 

ii.  158,  n. 

Reservation  of  rent,  from  what 

i.  232 

to  whom              .            .            .            . 

i.  233 

oi;  and  contract  for,  rent — distinction 

i.  233-5 

for  mill      ...... 

ii   118 

in  grant  of  water-course 

ii.  118,  n.,  127 

and  condition — distinction 

i.  367 

in  deed           ..... 

ii.  373 

Seservoir,  for  mill        ...... 

i.  102,  n. 

Residuary  devise               ..... 

.     ii.  609,  n. 

devisee,  does  not  take  lapsed  devise 

ii.  560 

may  enforce  a  condition 

.      i.  368,  n. 

Besidue,  devise  of       .....            . 

ii.  675-6 

Resolve  of  Legislature,  estoppel  by          .            .         ,  . 

ii.  420 

Restraint  of  marriage              ..... 

i.  373 

Seats,  in  case  of  mortgage             .... 

.    i.  428  &  n. 

Resulting  use               ...... 

i.  297,  539 

trust                  ..... 

i.  310 

Retrospective  statute — (See  Ceakles  Ritee  Biudqb,  &c.) 

Reversion        ....... 

i.  563 

assignment  of                .... 

i.  190,  386-7 

rent  passes  with                 .            .            .            . 

i.  234-5 

■whether  subject  to  curtesy 

i.  77-8 

dower 

i.  103 

partition 

ii.  224 

remainder  construed  as       . 

i.  564 

devise  of          ....            . 

ii.  578 

Reversioner,  action  by             .            .            .            .            . 

i.  180,  n.,  564,  ii,  81,  n. 

suit  for  waste  by       . 

.             .            i.  269 

(not  within  Statute  of  Limitations 

ii.  170-5 

whether  seized          .... 

ii.  189, 190-1-2 
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Reversionary  estates,  devise  of           ...           . 

ii.  678 

Revival  of  right  of  way 

ii.  21 

Revocation,  of  license              .            .            .            .            .  » 

i.  225 

&,  n.,  226,  ii.  4,  120 

of  devise        ..... 

ii.  534 

power  of             ..... 

. 

ii.  589,  597 

Rien-passa,  &c. — estoppel             .... 

u.  422 

Bight  and  power,  distinction                 .... 

i.  86 

In  action,  dower  is,  when 

i.  138 

to  stream,  violation  of,  whether  actionable 

, 

ii.  103  &  n. 

of  possession            ..... 

ii.  155 

property         ...... 

ii.  156 

and  remedy,  distinction       .... 

.        ii.  167-8 

enjoyment  of;  gives  no  prescriptive  title 

iL  3 

to  convey,  covenant  of         . 

ii.  393-4,  403 

of  entry,  whether  sufficient  for  covenant  of  seizin 

, 

ii.  394 

devisable 

ii.  513 

Riparian  proprietor— (See  RrvBES,  Fishebt,  Mills.) 

River,  grant  of      . 

ii.  116 

meaning  of  term            ..... 

, 

.  ii.  345,  u.,  356 

Rivers,  &c.             ...... 

ii.  86 

Root  of  tree,  extending  to  another's  land 

i.  10 

Soyal  nver            ...... 

.     iL  147,  u. 

Sale,  with  agreement  to  repurchase,  and  mortgage — distinction 

i.  397 

of  equity  of  redemption,  on  execution         .             .            .            . 

i.  451 

Satisfaction  of  dower,  jointure  must  be            ...            . 

i.  165 

jointure       ...... 

i.  169 

Schedule  in  deed         ...                        ... 

ii.  442,  n. 

ScintiUa  jv/ris         ........ 

.     i.  540-1-5 

jSfcire/acios,  for  breach  of  condition     ..... 

i.  384 

Scrawl      ........ 

ii.  296 

Sea  shore    «     .            .            .            .                        ... 

ii.  86 

ownership  on  the                    ...... 

ii.  86 

fishery  in              ....... 

ii.  147 

boundary  on                ....... 

ii.  370 

shore,  right  to  cross          ...... 

ii.  152,  351 

Sea-weed               ........ 

.  i.  17,  ii.  92 

Seal,  public     ........ 

ii.  283 

what             .....,•• 

ii.  295 

of  instrument,  breaking  of          .            .                        .            • 

ii.  444 

Sealing  of  lease     ........ 

i.  1 93 

deed            ....... 

ii.  295 

unnecessary  for  declaration  of  trust 

.      i.  307,  n. 

of  will 

ii.  517-18 

Second  mortgage               ...                        .            .            . 

1435 

Securities,  change  of,  effect  on  mortgage        .... 

i.  443 

Seine,  obstruction  of  fish  by          ...... 

ii.  143,  146,  150 

Seized,  meaning  of  word  in  Statute  of  Uses     .... 

i.  295,  301 

Seizin         ......... 

i.  41 

necessary  to  curtesy       ...... 

i.  76 

dower               ...... 

i.  102 

whether  dower  interrupts           ..... 

i.  164 

and  possession,  distinction    ...... 

i.  177 

of  rent                ....... 

.     i.  231,  ii.  247 

whether  reversioner,  &c.,  has           .            .            .            .            . 

i.  569,  ii.  191 

ol  cestui  que  use               ...... 

i.  296 

trust       .            .            ■            .         ,   . 

i.  327 

of  mortgagor       .            .           .            •           ."          • 
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Seizin,  covenant  of 

of  devisee 
Seisina  facit  stipitem 
Separate  use  of  wife,  limitatiofi  to 
Servant  or  lessee,  whether 

mortgagor  is  not,  of  mortgagee 
Servitudes,  easements  are 
SMlement  roads 
Several  fisliery 
Severance  of  joint  tenancy 

not  effected  by  transfer  of  one  tenant  in  common 
Shares,  whether  real  estate 

crop  upon 
Sheets,  different  of  will 
Shelley's  Case 
Sheriff,  assignment  of  dower  by 

covenants  of 
Shifting  use 
Shore,  what 
Signing  of  deed 
Simul  et  semel,  seizin — dower 
Simultaneous  attachments  of  equity  of  redemption 
Slaves,  whetlier  real  property 

dower  in 
Socage  tenure 

Soil,  excavation  of,  injury  from 
Son,  meaning  of  word  in  devise     . 
Special  estate  tail 

occupant 

power  in  trust 
Specific  devise 
Sponsalia  defuluro 
Spring,  diversion  of 
Springing  ■uses 
Squatters 

Stages  of  title  ..... 
State  of  cultivation,  what  is,  as  to  dower 

whether  Statute  of  Limitation  applies  to 

Statute  of  Frauds,,  whether  applicable  to  ireas 
as  to  jointure 

oi)Httela  of  deceased  wife 

surrender  of  lease 

estates  at  will 

uses    . 

trusts 

casements 
excludes  parol  evidence 
as  to  wills 

Statute  of  Limitations 

does  not  apply  to  dower 
as  to  trusts 

mortgages 
reversions 
Statute  de  donis  conditionalibus 
ot      erton 
quia  emptores 
merchant,  Ac.         • 
of  wills  .... 


i.  301 


ii  393,  403-6-7,  410 

ii.  502 

i.  569,  ii.  189 

i.  gi-a 

i.  198 

i.  401 

ii.  U 

ii.  23 

ii.  143 

i.  581-2-3-4 

i.  593 

i.  29 

i.  199 

ii.  519,  523-6 

i.  516 

i.  154-7-8 

ii.  318,  409 

i.  534 

ii.  86-7  &  n. 

ii.  294 

i.  104 

1.461 

i.  2 

i.  116 

i.  36,  Hi,  37,  n,  39- 

ii.  81 

ii.  572 

i.  58 

i.  71 

ii.  590 

ii.  609 

i.  97 

99,  n.,  105,  II.,  Ill,  Ii. 

i.  541-6,  ii.  512 

1.  53 

ii.  155 

i.ll2 

ii.  178  &  n.,  179  &  n. 

i.  10 

i.  165 

i   ISO 

i.  183 

i.  285-6 

i   299 

310-1113-18,  328,  331 

ii.  5-6 

ii.  342 

ii.  517,  534,  542,  553 

ii.  167 

i.  152-3 

i.  335 

i.  433 

i.  567-8 

i,  57 

i.  144 

.     i.  39,  n.,  231 

.      i,  391.  n. 

ii.  500,  53^ 
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Statute  of  Uses  .... 
in  connection  with  jointure 
as  to  rents 

remainders 

covenant  to  stand  seized,  &o. 
construction  of  deeds  under 
as  to  devisea 
powers 
Stop  laws  .... 

Straight  line,  boundary  by 
Stranger,  no  covenant  to  stand  seized  for 
Stream,  grant  of  .  .  . 

Subpoena,  in  ease  of  use 

trust 
Subsequent  conditions 

purchase — estoppel 
Substitution  of  securities — effect  on  mortgage 
Subterraneous  stream 
Subinfeudation,  in  case  of  dower 
Successors,  limitation  to  ■  . 

Sufferance,  tenant  by         .  .  . 

Suggestio  falsi 
Summary  remedy  for  dower 

against  tenant  at  will 
Sunday,  deed  made  on      . 
Support  of  building,  right  of 
Suppressio  veri      .... 
Surety,  when  wife  is,  for  husband 

in  lease     .  .  .  ■ 

Surrender         .  .  .  - 

no  emblements  in  case  of 
by  tenant  tor  years 

trustee 
of  defeasance 
effect  of,  on  remainder 
by  husband  and  wile 
revokes  will 
Survivorship  of  trust 

in  joint  tenancy 

none  between  parceners 

tenants  in  common 
of  powers 
Swinging  gates      .  .  •  • 


671 


i.  294 

i.  163,  112 

i.  249 

i.  538 

ii  332 

ii.  348 

ii.  500 

ii.  588 

ii.  608,  Ii. 

ii.  371,  n. 

ii.  316-18 

ii.  331 

i.  298,  301 

i.  414 

i.  366,  373 

ii.  421 

i.  443 

ii.  105,  n. 

i.  161 

i.  179,  618 

i.  287 

ii.  438 

i.  150 

i.  283 

ii.  47 

ii.  80 

ii.  433 

i.  91 

i.  213 

ii.  320 

i.  15 

.  178,  n.,  220 

i.  355 

i.  395 

i.  543 

ii.  99,  n. 

ii.  551 

i.  357 
i.  576 
i  584 
i  585 
ii.  592 
ii.  23-6,  n. 


Tarking,  in  case  of  mortgage 
Taxes,  whether  tenant  for  life  must  pay 
widow  exempted  from 
paid  by  mortgagee 
sale  for  ... 

Tearing,  revocation  of  will  by 
Technical  words,  how  construed 
Tenancy  in  common,  words  which  create 
Tenant,  disseizin  of  landlord  by 
rights  of,  as  to  fixtures 
of  Ijeir,  wliether  widow  is 
who  is,  lialile  to  suit  on  mortgage 
in  tail,  waste  by 


i.  419,  437 

i.  67-70 

i.  96 

i.  427 

ii.  615 

ii.  539 

ii.  564 

i.  661  4-5 

i.  48 

i.  22 

i.  161 

i.  477,  n. 

i.  59 
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Tenant  in  tail,  lease  by  .  .  . 

deed  of      . 
for  life,  has  emblements 

whetlier  bound  to  pay  incumbrances 
lease  by  .  .  . 

repairs  by  .  .  . 

warranty  of    . 
Tenant  for  years,  has  no  emblements 
Tenant  at  will,  when,  purchaser  is 
vendor       " 
whether  execution  debtor  is 
mortgagor  is 
Tenant  at  sufferance 

when  husband  is 

mortgagor  is        ,. 
Tenant  in  common,  with  heira,  whether  widow  is 
Tenants  in  common 

possession  of  one 
Tenants  in  common,  widows  of 

lease  by        . 
by  prescription 
disability  of  one  of  . 
mortgage  in  case  of 
grant  to  husband  and  wife  as 
no  release  between 

and  parceners,  distinction  as  to  warranty 
suit  by,  on  warranty 
Tenantable,  whether  premises  are  implied  to  be 
Tender  of  mortgage  debt 
Tenement  ..... 

Tenendum         .  .  .  '  . 

Tenures     ...... 

Terms,  not  entailable 

attendant,  &c.        . 
Testamentary  guardian,  lease  by 
Theatre,  fixtures  in  case  of  .  .  . 

Thereafter  to  ie  begotten,  issue 
Tide-water,  ownership  on  ... 

Timber  used  on  another's  land 

felling  of  .... 

felled,  title  to  ... 

Time,  of  electing  between  legacy  and  dower 
suit  for  dower  ,     '       . 

payment  of  rent 
prescription 
performing  condition 
Testing  of  remainder 
unity  of,  in  joint  tenancy 
Tithes  ..... 

Title  deeds,  right  to  ...  . 

covenant  for         . 
to  real  property        .... 

deeds,  belong  to  the  realty 

whether  tenant  for  life  has 
deposit  of  .  .  . 

unity  of,  in  joint  tenancy 
lb,  meaning  of  word  as  a  boundary    . 
To  be  begotten,  children      .... 

Toll-bridge,  constitutional  protection  of — {See  Charles  Eiver  BRmaE.) 
Tolls,  widow  exempted  from 


.  2T3 


i.  203 

ii.  499,  n. 

L  13 

i.  66 

i.  206 

i  263-4 

ii.  383 

i.  14 

i.  4t  &  n. 

i.  47' &  n. 

i.  48,  n. 

i.  407 

i.  287 

i.  85 

i.  408 

1. 140,  154 

i.  684 

i.  46 

i.  138,  157 

i.  205 

ii.  158 

ii.  176 

i.  441-2 

i.  560 

i.  316 

ii.  381 

ii.  389 

i.  210  n. 

380,  440,  484 

i.  1 

ii,  294 

1.35 

i.  63 

i.  358 

i.  204 

i.  28 

i.  620 

ii.  86 

i.  6 

I  261-3-4 

■4,  663,  567 

i.  136 

i.  152 

i.  236 

ii.  162-5 

i.  378 

i.  536 

i.  575 

i.  180,  li, 

ii.  353 

ii.  400 

ii.  165 

i.  2 

i.  166 

i.  490 

i.  576,  582 

ii.  368,  370 

ii.  672 

1.96 
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Tolls,  prescriptive  exemption  from      . 

ii.  160,  n. 

of  fair,  &0. 

ii.  68 

Tortious  eviction,  whether  covenant  applies  to 

ii.  396 

Ibut  temp  prist,  plea          .... 

i.  145 

Towing  on  rivers          ..... 

ii.  38 

Town,  control  of  over  fishery 

.      ii.  145,  150,  151,  153,  n. 

may  convey  by  vote      .... 

ii.  237 

grant  to      . 

ii.  289 

-way      ...... 

ii.  36 

-commons                .... 

ii.  71-2 

devise  to 

ii.  507 

Trade,  fixtures  for             .... 

.       i.  22,  28 

TradiOo  inchoaia          ..... 

ii.  303 

Tradition  as  to  boundaries 

ii.  158 

Transposition  of  claiises  in  will 

ii.  566 

Treason,  effect  on  dower 

i,  118 

Treble  damages  for  waste        .... 

i.  267 

Trees,  ownersliip  of           ...            , 

i.  10 

in  highway         ..... 

ii.  27-8 

when  boundaries 

ii.  262 

reservation  of                .... 

ii.  374 

3S«spass,  in  case  of  tenancy  at  will 

i.  282-3  &  n. 

sufferance 

i.  287 

against  cestui  que  use    . 

i.  291 

mortgagee 

i.  439 

by  mortgagor,  &c.        . 

.     i,  407,  n,,  409-10 

in  case  of  tenancy  in  common 

i.  598  &  a. 

by  lessee  for  years 

i.  177 

for  waste                 .... 

i  86 

injury  to  highway 

ii.  25 

to  try  title                .... 

ii.  269 

in  case  of  void  deed 

ii.  285 

Trout,  taking  of           .            .            . 

ii.  153 

Trust,  devise  in,  when  a  fpe 

.     i.  624-5,  633,  643 

and  legal  estate — SheUey's  Case 

.       J    *.  642-3-8,  655 

mortgage          .... 

i.  471 

executed  and  executory 

i.  301-2,  ii.  348 

words  to  create        .... 

ii.  567,  662-5 

to  attend  inheritance     .... 

ii.  171 

adverse  possession  in  case  of 

ii  179 

resulting — consideration 

ii.  292 

and  equity  of  redemption    , 

.  i.  413  &  n. 

deed  held  in      . 

ii.  304  6 

deed              .             .             .             .             • 

ii.  307 

curtesy  in           .            .            ... 

i.  78 

not  proved  by  parol 

ii.  342 

declaration  of;  how  construed 

ii.  348 

devise  of     . 

ii.  511,  532,  579,  597 

•whether  evidence  of  fraud 

ii  449 

notice  of                  .            .            ■            ■            • 

.  i.  339,  340,  ii.  456 

in  New  York                 .... 

i.  358 

i.  164-6  &n.,  168,  172 

jointure  in                . 

i.  132-3 

to  executors                   .... 

Trastees,  devise  to             .            •            • 

to  support  and  preserve  remamders 
conveyance  by                .             '             •             ■ 

i.  633 

i.  274,  526,  647-9 

ii.  14,  500,  n. 

i.  522 

remainder  in  case  of              .             •             . 

possession  o(  cestui,  whether  adverse  to 
in  case  of  marriage,  contract  with 

ii.  170 
ii.  286 

infant                    .              .              •              •              • 

ii.  286 

lunatic          .            •            •            •            •      . 

ii.  287 
.346,  362-4  An.,  356  &  n,,  ii.  292 

jomt                    •            •                  ,„ 

43 

674 


GBIfBRAL  INDEX. 


Trustees,  purchase  by    ^         . 

change  of.  no  revocation  of  will 

in  case  of  execjutory  devise 

what  estate  they  must  have       .... 
Trust  terms                  ...... 

ii.  434 
ii.  550 
ii  584 
.    ii.  590-91 
i.  358 

Tunnel,  license  to  make                  ..... 

ii.  120 

Turnpike  {Sea  Franchise,  Charles  River  BEmaB.) 

Twenty  years' use  of  easement      ..... 

way        ..... 

lights           ..... 

ii.  28  &  n- 
ii.  12 
ii.  10 
ii.  76 

u 


Unappropriated  land,  what 

Uiiboru  ohiM,  {See  Posi'HUiions  Child,)  devise  to 

Uncertainty,  in  deed 

exception,  &c.       . 
covenant 

devise       .... 
Uncertain  interest,  is  a  freehold 

custom  and  prescription 
calls,  &c.  ... 

date 
Unconscionable  contract 
Underlease 

Underwood,  cutting  of 
Undivided,  meaning  of  term  in  a  grant 

interest  in  a  stream 
Undue  influence,  deed  obtained  by 
Unenclosed  land,  way 
Unimproved  lands — easement 
Uninterrupted  use  of  way 
United  States  domain 

lien  of     . 
Vnities  of  joint  tenancy 
Unity  of  possession,  effect  on  prescription 
easement 
way 
common 
water-course 
Unlawful  deed 
Unoccupied  mill,  injury  to 
Unreasonable  conditions 
Upland,  deed  of     . 
Urban  and  rural  servitwMs 
Usage,  construction  by 

as  to  buildmg 
Use,  remainder  by  way  of 
cannot  arise  from  use 
dower  in  case  of 
and  occupation — [See  Rent.) 
of  way 

interruption  of — prescription 
conveyance  to      . 
consiUeraLion  of 
by  wliat  words  raised 
may  pass  by  habendum 
upon  a  use 


ii.  240 

ii.  506 

320,  339-40,  352,  368 

.       ii.  373-4 

ii.  402-3 

.      ii.  506,  561,  585 

L  35,  ii.  6 

ii.  161-3 

ii.  241 

i.  201 

i,  399,  571  &  sequ. 

1.  185,  371,  ii.  393 

i.  261 

ii.  73-4 

ii.  104-5,  115 

ii.  435 

ii.  11 

ii.  2 

ii.  10,  11 

ii.  230,  277 

ii.  601,  Ii, 

L  576-6-7,  682 

ii.  164 

ii.  4 

ii.  16 

ii.  70 

ii.  121-5-8 

ii.  436 

ii.  103 

i.  370 

ii.  83 

ii.  80 

ii.  388 

i.  262 

i.  538 

L  539,  542 

i.  106 

ii.  10,  21 

ii.  163 
ii.  288,  323 
ii.  289,  290 
ii.  318 
ii.  376 
ii.  595 
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TTse,  devise  of       . 
User,  of  easement 
liigliway 

water,  whether  necessary  to  right 
measure  of  right  of  flowage 
Uses     ..... 
deeds  to        . 

whether  estoppel  by 
powers  to  create 

Usufruct  of  water-course 

Usury        ..... 


Vacating  warrant 
Valuable  consideration 
Vegetable  productions 
Verilas  nominis  tollit,  &o.         . 

Vested  rights — {See  Constitution,  Fbanchise,  &c.) 
estate,  in  case  of  power 
and  contingent  remainders 
Ticontiel  writ 
View,  in  case  of  dower 
VilleiTis 

Void  and  voidable 
mortgage 
condition 
lease 

marriage  .... 

patent — {See  Patent,  Fbaud,  Sciee  Facias.) 
deed 

may  revoke  will 
exchange 

estate,  confirmation  of    . 
devise 
Voluntary  and  permissive  waste 
conveyance 

Vote,  whether  lands  may  pass  by 

Voucher,  of  heir    . 

between  parceners 
in  case  of  warranty 


11. 


ii.  600 

ii.  1 

ii.  31-2 

ii.  100 

ii.  125 

i.  290 

ii.  348 

ii.  425 

588-9 

ii.  100 

I  466,  iL  436-'7 


.       IL  253-4 

ii.  290 

i.ll 

iL  361 

ii.  592 

.    1.  513-18,  560 

i.  141 

i.  144 

i.  17T 

i.  385,  572 

i.  464 

1.  55,  530 

i.  206 

.     i.  76,  82,  397 

ii.  285,  302,  430 

ii.  547 

•    .  ii.  315 

Ii.  319,  320 

ii.  558 

i.  261 

i.  168,  ii.  290,  449 

11.  237-8,  240,  297 

i.  142-3,  160 

ii.  381 

ii.  382-3-4,  404,  n. 


TV 


■Wager— contract  by  heir 

Waiver,  of  foreclosure 

jointure  .  .  .  . 

election  by  widow 
■Walls,  party         .  .  .  .  - 

Wanton,  use  of  water-course 
Warrant  .  .  .  ■  • 

Warrant  and  survey— (See  Patent,  Gbant,  &c.) 
of  acceptance 

reserve  .  .  .  • 

Warrantia  Chartm      .... 
Warranty        ,      . 

special  •     .    .  •  . 

and  covenant,  distinction 

in  ( 


1.  571 

i.  488 

i.  168,  172-4 

i.  132 

ii  81 

Ii.  107 

ii.  380  &  n. 

Ii.  258 

ii.  270 

ii.  382-4 

ii.  294,  378-9 

ii.  283-4 

ii.  379,  381-3-4,  393-4 

ii.  316 
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'Warranty  in  partition 
covenant  of 
and  quit-claim  deeds 
estoppel  by 
description,  whether  a 
may  be  limited  by  haiendwn 
in  case  of  dower 
of  wife 
Warren  Bridge,  case  of     . 
Waste        .... 
by  tenant  in  tail 
husband,  &e. 
tenant  at  will 
mortgagor    . 
mortgagee 
in  case  of  tenancy  in  common 

contingent  remainder 
and  trespass,  reversioner 
by  jointress 

law  of,  in  regard  to  widow 
suit  for  limitation 
grounds,  common  in 
gate 

way  in  dam 
Water 

navigable,  title  to 
right,  whether  an  mcmnlrance 
Water-course — {See  Ritbe,  Mills,  &c.] 
conveyance  of     . 
under  road    . 
prescription  for 
Water-power,  measure  of 
Watering  of  cattle,  an  easement 
Wax,  seal 

several  impressions  upon 
Way,  private 

public — (See  HiflHWAT.) 
whether  soil  of,  passes 
from  mill  to  railroad 
grant  of       . 
bargain  and  sale  of 
covenant  for 
upon  sea  shore 
Way-going  crop 
Wear,    . 

brush  and  stone 

Well     .... 
Whale  fishery 
Wharf,  right  to  erect 

deed  of       . 
Wheel  of  mill,  concealment  of 
White  fish 
Widow — (See  Dowtib,  Joiktueb,  &o.) 

whether  she  may  be  restrained  from  marriage 
whether  she  has  emblements 
descent  to — (See  Dbsoent.) 
Widowhood,  jointure  for 
devise  for   . 
estate  for 
Wife — (See  Htjsbabi),  &c.,  IFeme  Covbkt. 
deed  to      . 
trust  for         .  .  , 


ii.  316 

ii.  397,  403-4 

ii.  379 

ii.419,  420 

il.  369 

ii.  377 

i.  80 

L  89,  90 

ii.  50 

i.  260 

i.  59,  75 

i.  ace 

i.  282 

i.  408 

i.  412 

i.  598-9 

i.  553 

i.  565 

i.  167 

i.  Ill 

ii.  173 

ii.  69 

ii.  118 

ii.  138 

i.  3,  4,  ii.  356,  391 

il.  -10-2-3,  89 

ii.  414  &  n. 

ii.  358,  391 

ii.  25 

ii.  165 

ii.  104 

ii  161 

ii.  295-6 

ii.  295 

ii.  7 

,     ii.  113-14 

ii.  135 

ii.  314 

ii   324 

ii.  369 

ii.  370-1 

,      ii.  1 60  n 

ii.  153-4 

ii.  146 

ii.  81,  99,  n.,  105,  n. 

.    ii.  147,  a. 

ii.  93  &  n. 

ii.  357 

ii.  136 

ii.  155 

.  i.  376  &  n. 
i.  14 

i.  164 

i  128 

i.  64 

ii.  281,301 
i.  303,  328-9 
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Wild  land,  devise  of    . 

presumption  of  easement  in    . 
Will — {See  Devise,  Kstate  at  Will,  &o.) 

estate  at,  surrender  of  ...  . 

no  warranty  by  ..... 

whether  devisee  may  dispute 

estoppel  by  .....  . 

revocation  of — (See  Eetooation.) 

by 

Windov7S — (See  Liqhts.) 

Witnesses  to  deed — {See  Attestation,  Proof  of  Deeds,  Ac.) 

will  ... 

Without  impeachment  of  waste 
Wood,  grant  of      . 

cutting  of,  on  public  lands 
Woods     .  .... 

Words,  necessary  to  create  estates 
in  deed  by  agent 

of  feoffment     .... 
grant  .... 

confirmation 
surrender 

assignment      .... 
bargain  and  sale   . 

intent  .... 

general,  of  conveyance 

inheritance,  Chancery  supplies 

limitation,  in  uses 

addition  in  deed 

condition 

covenant     . 

devise  . 

in  case  of  powers  . 

Wreck       .  .  .  ■  ■ 

Writ,  of  waste  .  .  •  • 

dower      .  .  .  • 

ad  quod  damnvm — {See  ad  quod,  &o.) 
of  annuity  .  .  ■  . 

right— (See  Real  Action,  Limitations,  &o.) 

Wrong,  no  prescription  for 
Wrongful  estate,  no  dower  in 


i.  17,  81,  633-4 
ii.  2 

ii.  321* 
ii.  380 
i.  129 
ii.  426 

ii.  534 


ii.  519,  sat 

i.  215 

i.  10 

ii.  242 

ii.  356 
i.  611,  ii.  316-11-19 
ii.  284 
ii.  311 
ii.  314 
ii.  319 
ii.  320 
ii.  322 
ii.  324 
ii.  336  &  n.,  337,  339 
ii.  341 
ii.  347 
ii  348 
ii.  361 
ii.  378 
ii.  385 
ii  567 
ii.  590 

i.  18 

.    i.  268,  n.,  213 

.   i.  143,  149 

ii.  68 

ii.  15 
ii.  156 
ii.  163 

i.  Ill 


Tard,  way  through 

meaning  of  term 
i:ear  and  day,  claim  within 
Yielding  and  paying  rent 


ii.  8 

ii.  356 

ii.  168,  n. 

ii.  388 
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STATUTOEY  PEOYISIONS  OMITTED  IN  THE  BODY 
OF  THE  WOEK. 

ESTATES  TAIL. 
In  Indiana,  (Rev.  Sta.,)  estates  tail  are  abolished. 

HUSBAND  AND  ■WIPE. 

In  New  York,  (Sta.  1848.  p.  301,)  tlie  property  of  a  woman  continues  hers  after  marriage. 
So  she  may  take  to  her  own  use  by  gift,  grant,  devise,  &c. 

In  Mississippi,  (Sts.  1846,  ch.  13,  p.  152,)  rents,  &o.,  of  the  real  estate  of  married  women 
enure  to  their  separate  use.  A  wife,  owning  a  plantation,  may  own  also,  in  her  own  right, 
anything  necessary  to  carry  it  on ;  and  for  this  purpose  may  contract  jointly  with  her  hus- 
band, and  bind  her  separate  estate.  Suits  lie  in  the  name  of  both.  Deeds  to  be  jointly 
executed.     The  husband  is  not  liable  for  such  debts  of  his  wife. 

In  Ohio,  (Sts.  1849,  p.  53,)  courts  of  chancery  may  amend  errors  or  mistakes  in  deeds  to 
pass  a  wile's  property  in  land. 

In  Illinois,  (Sts.  1847,  p.  31,)  a  wife  may  join  in  a  deed  or  power  of  attorney. 

In  Massachusetts,  (Sts.  1849,  ch.  ST,)  a  widow  mherits  real  estate  which  would  otherwise 
escheat. 

MORTGAGE. 

In  Massachusetts,  (Sts.  1854,  p.  65,)  when  a  mortgage  contains  a  power  of  sale,  in  case  of 
conditional  judgment,  instead  of  a  writ  of  possession,  the  dematidant  may  have  a  decree  for 
sale,  with  such  notices  as  the  court  may  order;  and,  if  the  mortgagor  were  unmarried,  or 
his  wife  released  her  dower,  the  sale  will  bar  dower.  The  party  selling  shall  make  a  re- 
port within  ten  days  to  the  court,  under  oath,  and  file  it  with  the  clerk,  and  the  court  may 
confirm  it,  or  set  it  aside  and  order  a  resale.  Any  one  interested  may  intervene  or  be  sum- 
moned and  heard,  and  the  confirmation  shall  be  conclusive  against  all  persons.  If  the  ten- 
ant is  not  seized  in  fee  simple  in  possession  of  the  whole  equity,  before  any  decree,  all  par- 
ties interested  or  liable  to  be  afiected,  mcluding  married  women  with  a  right  or  possibility 
of  dower,  shall  be  summoned  in. 
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In  Virginia,  (Code,  oh.  116,  sec.  6,)  property  exempt  from  execution  shall  not  be  mort- 
gaged. 

In  Vermont,  (Sts.  18S1,  p.  42,)  a  vendor  has  no  lien  for  the  purchase  money. 

MECHANIC'S  LIEN. 
In  New  Jersey,  (Sts.  1851,  p.  181,)  the  lien  law  is  extended  throughout  the  state. 
In  Virginia,  (Code,  474,)  a  mechanic's  lien  expires,  unless  suit  is  brought  in  six  months. 

JOINT  TENANCY,  ETC. 

In  "Wisconsin,  (Rev.  Sta,  oh.  62,  sec.  38,)  one  joint  tenant  may  sue  another  for  his  shar« 
of  the  rents,  Ac. 

WORDS  IN  A  DEED,  ETC. 
In  Indiana,  (Rev.  Sts.,)  an  inheritance  may  be  created  without  the  word  heirs. 

SHELLEY'S  CASE. 
In  ■Wisconsin,  the  rule  in  ^elley's  case  is  abrogated.     Rev.  Sts.,  ch.  66. 

EASEMENTS.— LIGHTa 

In  Connecticut,  (Sts.  184V,  p.  38,)  no  one  shall  acquire  the  right  to  windows  and  lights  by 
prescription.     This  shall  not  affect  pending  suits. 

LIMITATIONS. 

Ab  to  allowance  for  improvements  in  a  real  action,  in  Maine.     Sts.  1853,  p.  30. 

In  Delaware,  (Rev.  Sts.  p.  3,)  the  state  is  barred  by  over  twenty  years'  possession  ;  except 
in  case  of  salt  marsh,  beach  or  shore. 

In  Ohio,  (Sts.  1849,  p.  53,)  ejectment  is  limited  to  seven  years.  Infants  are  allowed  seven 
years  after  their  disability  is  removed. 

In  Ohio,  (Code,  1853,  sec.  9,)  actions  are  limited  to  21  years,  and  10  after  disability. 

In  Wisconsin,  (Rev.  Sts.  ch.  12T,)  real  actions  are  limited  to  twenty  years. 

Adverse  possession  is  proved  by  cultivation,  enclosure,  cutting  timber,  &c.  The  cultivation 
of  part  of  the  land  is  sufficient  to  give  title  to  the  whole.  Ten  years  allowed  from  removal 
of  disability. 

In  Iowa,  the  period  of  limitation  is  ten  years.     Code,  334. 

ALIENS. 

In  Pennsylvania,  (Sts.  1851,  p.  615.)  a  citizen  may  inherit  or  take  by  devise  from  an  alien. 

In  Connecticut,  resident  aliens  may  hold  and  transmit  real  estate. 

In  Maine,  (Sts.  1850,  p.  197,)  a  citizen  may  inherit  through  an  alien.  Land  bought  by  an 
alien  descends  to  native  bom  children.     Bat  no  alien  gains  a  title  by  this  act. 

Extending  and  enlarging  the  rights  of  aliens  in  real  estate  in  Virginia.     Virg.  Code,  493-8. 

In  Indiana,  (Rev.  Sts.  p.  232,)  Illinois,  (Sts.  1851,  p.  149,)  Wisconsin,  (Rev.  Sts.,  ch.  62, 
sec.  35  )  and  Texas,  (Sts.  1848,)  aliens  may  take,  hold  and  transmit  real  estate;  and,  in  In- 
diana, the  titles  of  aliens,  prior  to  November  1,  1851,  are  a£6rmed. 
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In  Delaware,  (Rev.  Sts.  p.  260,  oh.  81,)  aliens  who  have  made  declaration  of  an  intention 
to  become  citizens,  may  take,  hold  and  transmit  by  descent,  tiiough  the  heirs  aro  aliens,  i' 
they  reside  in  the  United  States.     The  above  statute  retro-acts  to  1811. 

In  Georgia,  (Sta.  1849-50,  p.  46.)  an  alien  citizen,  coming  to  the  state  to  reside,  and  giving 
notice  of  his  intention  to  become  a  citizen  of  the  United  States,  may  take  and  hold  real  estate 
as  a  citizen  ;  and,  after  becoming  a  citizen,  may  convey,  devise  or  mortgage.  Female  aliens 
may  take,  hold  and  convey  as  citizens.  In  case  of  death  before  citizenship,  the  estate  shall 
not  escheat. 

PATENT,  GRANT,  ETC. 

In  Maryland,  (Sts.  1849,  ch.  i2i,)  escheat  warrants  are  to  be  executed  within  twelve 
months,  and  not  renewed.    Those  already  issued  may  be  renewed  within  six  months. 

In  Virginia,  (Code,  ch.  62,  p.  326,)  all  lands  in  the  Chesapeake  Bay,  or  rivers,  creeks,  &o., 
not  granted  to  proprietors  and  loft  to  common  use,  shall  continue  so,  lor  fishing,  fowling  and 
hunting. 

DEED. 

In  Indiana,  (Rev.  Sts.  sec.  201,)  a  grant  of  more  estate  than  the  grantor  has  shall  pass 
what  he  has.     A  release  passes  all  the  title  of  the  party  making  it. 
In  Wisconsin,  (Rev.  Sts.  ch.  59,  p.  326,)  a  quit  claim  deed  passes  all  the  party's  estate. 

As  to  conveyances  in  Virginia,  (Code,  500,)  no  estates  for  five  years  or  more  shall  be 
transferred,  except  by  deed  or  will. 

"WITNESSES. 

In  Wisconsin,  (Rev.  Sts.  ch.  59,  p.  326,)  two  witnesses  are  required  in  a  deed. 

SEAL. 

In  Connecticut,  (Sts.  184Y,  p.  28  ;  1848,  p.  49,)  all  instruments  purporting  to  be  special- 
ties, though  without  seal,  have  the  effect  of  sealed  instruments. 

3y  Sts.  1850,  p.  40,  tlie  omission  of  a  seal,  in  a  deed  or  intended  specialty,  does  not  in- 
validate it  as  such.    Not  to  aflect  pending  suits- 

By  Sta.  1S5I,  p.  25,  if  the  instrument  purport  to  be  a  specialty,  though  without  seal,  the 
word  seal,  or  L.  S.,  it  is  good.    An  impression  of  a  seal  on  the  papers  is  sufficient. 

In.New  York,  (Sts.  1848,  p.  305,)  the  seal  of  a  corporation  may  be  an  impression  on  the 
paper. 

In  Wisconsin,  (Rev.  Sts.  oh.  59,  p.  326,)  a  scrollia  a  sufficient  seal. 

WARRANTY,  So. 

In  Indiana,  (Rev.  Sts.  201,)  lineal  and  collateral  warranties  are  abolished ;  but  heirs  and 
devisees  are  bound  by  covenants,  to  the  extent  of  the  estate  received. 
In  Wisconsm,  (Rev.  Sts.  ch.  59,  p.  326,)  no  covenant  is  implied  in  a  conveyance. 

ADVERSE  POSSESSION. 

In  Wisconsin,  (Rev.  Sts.  oh.  59,  p.  326,)  a  grant  is  not  void  on  account  of  adverse  pos- 
session. 

ACKNOWLEDGMENT,  &c. 
In  Massachusetts,  (Sta.  1849,  oh.  205,)  letters  of  attorney,  for  conveyance  of  land,  shall  be 
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acknowledged  and  recorded ;  in  case  of  husband  and  wife,  for  conveyance  of  her  land  (not 
including  release  of  dower)  by  both. 

In  Massachusetts,  (Sts.  1851,  p.  681,)  the  execution  of  deeds  may  be  proved  before 
judges  of  probate. 

In  New  Jersey,  (Sts.  1850,  p.  70,)  a  deed  executed  out  of  the  state,  may  be  acknowledged 
or  proved  before  a  judge  or  justice  of  a  district  or  circuit  court,  or  Chancellor  of  the  State. 
So  with  the  deed  of  a  married  woman. 

In  New  Jersey,  (Sts.  1849,  p.  238,)  letters  of  attorney  to  convey,  Soc,  real  estates,  are  to 
be  executed  and  acknowledged  and  recorded  in  the  same  manner  as  deeds. 

In  Tennesse,  (Sts.  1848,  p.  127,)  the  deed  of  an  officer  or  soldier  in  service,  out  of  the 
country,  may  be  acknowledged  before  a  colonel,  lieutenant  colonel,  major  or  commanding 
officer  of  his  regiment. 

In  Illinois,  (Sts.  1849,  p.  131,)  deeds  may  be  proved  before  consuls. 

In  Illinois,  (Sts.  1851,  p.  123,)  deeds  may  be  acknowledged  in  other  counties  than  that  in 
which  the  land  lies. 

In  Indiana,  (Rev.  Sts.,)  deeds  shall  be  recorded  in  ninety  days.  Defeasances  shall  be  re- 
corded, to  affect  the  rights  of  third  persons. 

In  Wisconsin,  (Rev.  Sts.  ch.  59,  p.  326,)  deeds  are  acknowledged  before  a  judge  of  a 
court  of  record  or  commissioner.  In  other  states,  before  the  officers  there  authorized  to  take 
acknowledgments.  The  certificate  shall  be  authenticated  by  the  certifying  officer  of  a  court 
of  record.  In  foreign  countries,  the  acknowledgment  is  before  a  notary,  minister  plenipo- 
tentiary, charge,  commissioner  or  counsel.    A  feme  covert  is  separately  examined. 

In  Virginia,  (Code,  500,)  a  deed  by  attorney  is  good,  though  the  words  of  conveyance  and 
signature  be  in  the  name  of  the  attorney  alone.     So  in  Ohio.   Sts.  1850,  p.  103. 

DETISB. 

In  New  Jersey,  (Sts.  1850,  p.  280,)  wills  shall  be  in  writing,  signed,  or  acknowledged  to 
have  been  signed  by  the  testator,  and  declared,  &c.,  in  presence  of  at  least  two  witnesses  at 
the  same  time,  who  shall  subscribe  in  presence  of  the  testator. 

The  will  of  a  minor  is  not  good.  A  will  is  construed  as  referring  to-property  both  real  and 
personal,  at  the  death  of  the  testator,  unless  the  contrary  appear. 

In  Ohio,  (Sts.  1849,  p.  32;  see  act  of  1851,  p.  99,)  a  title  acquired  under  a  will,  duly  proved 
in  another  State,  and  properly  recorded,  &c.,  in  Ohio,  ia  not  to  be  defeated,  though  the  will  ia 
afterwards  set  aside. 

Devises  in  Delaware.    Rev.  Sts.  272. 

TAXES. 

In  Maine,  (Sts.  1852,  p.  262,)'where  lands  are  sold  for  taxes,  as  forfeited  to  the  State,  the 
State  is  not  liable  for  failure  of  title. 

As  to  taxes  in  Pennsylvania.     Sts.  1847,  p.  279. 

As  to  tax  sales  in  Massachusetts.    Sts.  1848,  ch.  166. 

MISCELLANEOUS  POINTS. 

As  to  advancement,  in  Virginia,  Code,  616;  Wisconsin  Rev.  Sts.  338;  California  Oomp. 
Sts.  186. 

Trusts  in  Virginia,  Code,  ch.  116,  sec.  16,  17.  Contingent  remainders.  lb.  sec.  12.  Joint 
tenants.    lb.  sec.  18. 

As  to  execution  of  deeds  by  trustees,  &c.,  in  Pennsylvania.    Sts.  1850,  No.  163,  p.  195. 
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In  Ohio,  as  to  title  derived  from  heirs  in  case  of  a  disputed  will.    Sts.  1851,  p.  99. 

As  to  the  lien  of  a  judgment.     Code,  1853,'Bec.  420. 

As  to  partition  in  Kentucky.     See  Sts.  1852,  p.  71,  oh.  13. 

As  to  escheat  in  Kentucky.    Sts.  1852,  1863. 

As  to  estates  subject  to  execution  in  Kentucky.    Sts.  1852,  p.  109,  113. 

In  North  Carolina,  real  estate  is  made  assets  under  a  license  of  court.  Sts.  1846,  oh.  1. 
Undevised  property  is  first  liable.     lb. 

In  Iowa,  (Code,  1851,  ch.  81,  see.  1281,)  a  devise  must  be  in  writing,  attested  by  two  wit- 
nesses. A  judgment  is  a  lien  upon  l^nds.  lb.  oh.  131,  p.  334.  Real  actions  are  limited  to 
ten  years.    lb.  245. 

A  deed  passes  all  the  grantor's  title,  without  the  word  heirs,  unless  the  contrary  be  ex- 
pressed, lb.  sec.  1200.  A  deed  is  valid,  though  there  be  an  adverse  possession,  and 
though  infutwro.    lb.  sees.  1203,  1204. 
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NOTICES  OF  FOKMEE  EDITIONS. 

Of  the  first  edition  of  this  work,  Judge  Story  says :  "  I  think  the  work  a  very  valuable 
addition  to  our  present  stock  of  judicial  literature.  It  embraces  all  that  part  of  Mr.  Cruise's 
Digest,  which  is  most  useful  to  American  lawyers.  But  its  higher  value  is,  that  it  presents 
in  a  concise,  but  clear  and  exact  form,  the  substance  of  American  Law  on  the  same  subject. 
Iknow  no  work  that  we  possess,  whose  practical  utility  islikely  to  be  so  extensively  felt."  "The 
wonder  is,  that  the  author  has  been  able  to  bring  so  great  a  mass  into  so  condensed  a  text, 
at  once  comprehensive  and  lucid." 

Chancellor  Kent  says  of  the  work:  (Commentaries,  Vol  n,  p.  635,  n.,  6th  edition :)  "  It  is  a 
work  of  great  labor  and  intrinsic  value." 

The  American  Jurist  says :  "  "We  have  always  found"  [in  it]  "  the  information  we  were 
in  search  of,  and  the  principles  correctly  and  perspicuously  stated."  "  The  task  he  imposed 
upon  himself  was  one  of  great  toil,  and  he  has  resolutely  and  manfully  performed  it,  evin- 
cing a  patience  of  labor,  worthy  of  the  students  and  jurists  of  a  former  age.''  "  The  lawyer 
will  here  find  brought  into  the  compass  of  two  reasonable  volumes,  a  vast  amount  of  matter, 
gathered  from  many  camel-loads  of  text-books,  reports  and  statutes,  correctly  stated."  Ju- 
rist, July,  1839. 

Previous  to  the  publication  of  this  abridgment,  it  is  well  known  that  Cruise's  Digest  was 
the  only  good  treatise  upon  the  Law  of  Real  Property  in  use  in  the  United  States.  Mr.  H. 
attempts  a  compilation  embracing  the  English  law  of  Real  Property  Americanized,  together 
with  the  statutory  provisions  and  adjudged  eases  of  each  State,  and  his  efforts  have  ieen 
eminently  successful.  There  may  be  some  difference  of  opinion  in  the  profession,  respecting 
the  plan  of  his  work,  but  none  with  regard  to  its  execution.  The  preparation  of  such  a  trea- 
tise, required  no  ordinary  research  in  State  statutes  and  decisions,  as  well  as  in  the  English 
cases ;  and  the  consummation  of  this  task  jo^cas  the  auSior  among  that  limited  class  oflal)orious 
writers  uncommon  in  amy  age.  The  practical  utility  of  the  volumes  is  common  to  the  whole 
Union.    Marvin,  Legal  Bibliography. 

Hon.  Rufus  Ghoate  says :  "  Mr.  Hilliard's  work  has  been  three  or  four  years  in  use,  and  I 
think  that  Mr.  Justice  Story  and  Chancellor  Kent  express  the  general  opinion  of  the  Massa- 
chusetts' bar." 


EECOMMENDATIONS. 

Judge  Bouvier  says :  "  Below  will  be  found  the  law  of  the  several  States  relating  to  th& 
officer  before  whom  the  acknowledgment  must  be  madft  Justice  requires  that  credit  should 
be  here  given  for  the  valuable  information  which  has  been  derived  on  this  subject  from  Mr.  Hil- 
liard's  'Abridgment  of  the  American  Law  of  Real  Property.'"    Bouvier's  Law  Dictionary 
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